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DAG HAMMARSKJOLD AND THE RELATION OF LAW 
TO POLITICS 


By Oscar SCHACHTER 


Of the Board of Editors 


The sudden and tragic death of Dag Hammarskjold on September 17, 
1961, evoked throughout almost the entire world a sense of grief and loss 
that was without parallel in recent times. In the tributes paid him there 
was universal recognition of his extraordinary personal qualities: the depth 
and brilliance of his intellect, his strength of spirit, dedication, courage, and 
incredible stamina. He was that rare, indeed almost incomparable, com- 
bination of a man who could act with energy, boldness and consummate skill 
in meeting the harsh conflicts of our time, and at the same time could lead 
a life of inner contemplation and aesthetic experience. For: those priv- 
ileged to work closely with him, he had a contagious vitality and zest which, 
even in the most discouraging moments, inspired renewed effort. He 
brought to these personal qualities a tough-minded awareness of political 
realities and a talent for creative political innovation. The result was an 
era of international action in which the United Nations moved from the 
plane of words to that of deeds in facing some of the most perilous crises 
of this generation. It may well be that, with the death of Mr. Hammar- 
skjold, this era has come to a close, but it is not likely that its example will 
be forgotten. 

While Dag Hammarskjold’s accomplishments have been justifiably re- 
garded as essentially political and diplomatic, their implications for the 
development of international law merit special consideration. He regarded 
himself as a man of law, in part because of his formal legal training, in part, 
it seemed, because of his intellectual delight in the subtleties of legal anal- 
ysis. There was also perhaps an element of personal sentiment in his atti- 
tude, for he had a manifest pride in his family’s legal background and 
especially in the contribution made by his father, Hjalmar Hammarskjold,* 
and his brother, Ake? Much more important, however, than these consid- 
erations was the conviction, which he increasingly expressed, that the proc- 
esses of law, and, as he put it, the principles of justice were crucial to the 
effort to avert disaster and to achieve a secure and decent international 
order. That this conviction went far deeper than the conventional homage 


1 Hjalmar J. L. Hammarskjold, who was the Prime Minister of Sweden during the 
first World War, served as the Chairman of the Committee of Experts for the Progressive 
Codification of International Law of the League of Nations, and as President of the 
International Law Association. 

2Ake Hammarskjold was the Registrar of the Permanent Court of International 
Justice from 1922 to 1936, and a Judge of that Court in 1936-1937. 
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paid to the rule of law soon became evident to one who shared his profes- 
sional interest. It was more than a belief in a distant goal; it inspired and 
influenced his actions from day to day, and it is not surprising that one of 
the first tributes paid him by an ambassador who knew him well was to 
describe him as ‘‘imbued with the spirit of law.’’ 

It may be asked whether the ‘‘spirit of law” or a belief in the value of the 
legal process can have much practical significance in an intensely political 
atmosphere such as that of the United Nations. There are, of course, many 
who answer in the negative; they see no meaningful application of law 
except in terms of an effective judicial system, and they regard references 
to ‘‘law’’ in a political body as no more than rhetorical flourishes without 
influence on actual conduct or policy. Hammarskjold’s beliefs and his 
practical actions were in a sense a challenge to this view, for they affirmed 
the importance of law in the United Nations while acknowledging the re- 
alities of power and political pressures. To demonstrate this more spe- 
cifically, an attempt will be made to summarize, under four headings, what 
seem to be the fundamental conceptions of Hammarskjold’s approach to 
the relation of law and polities in contemporary international society. 
These conceptions, it will be seen, differ substantially from the traditional 
views of international lawyers and place in fresh perspective some of the 
pervasive dilemmas of international politics, 


1. Law as a Source and Basis of Policy 


Hammarskjold made no sharp distinction between law and policy; in this 
he departed clearly from the prevailing positivist approach. He viewed the 
body of law not merely as a technical set of rules and procedures, but as the 
authoritative expression of principles that determine the goals and direc- 
tion of collective action. This did not mean, of course, that he considered 
that legal precepts alone expressed the aims of states, or that they auto- 
matically determined the decisions of international bodies irrespective of 
other considerations. He recognized that, in international society as in 
domestic, legal norms are one class of many factors that enter into the 
process of decision-making. But, while acknowledging the influence of 
other factors, he laid stress on the binding character of the legal element, 
and consequently on the priority that should be accorded to it over other 
interests and claims. This was not merely a theoretical point of view: his 
record is replete with instances in which he found that the principles of the 
Charter, general and comprehensive as they are, provided sufficient guid- 
ance to enable him to resolve concrete controversies.’ Faced with conflict- 


8 Some examples were mentioned by Mr. Hammarakjold in a footnote to his lecture, 
‘«The International Civil Servant in Law and in Fact,’’ given at Oxford University on 
May 30, 1961 (Clarendon Press). The footnote refers to the fact that the principles and 
purposes of the Charter are specifo enough to have practical significance in concrete 
cases. It reads: 


‘1. Bee, for example, references to the Charter in relation to the establishment and 
operation of UNEF: U.N. doe. A/3302, General Assembly, Official Records, first emer- 
gency special session, annexes, agenda item 5, pp. 19-23; U.N. doc. A/8512, General 
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ing national demands and expectations, he relied on these principles and on 
other generally accepted legal concepts as a manifestation of the long-range 
major policies to which all governments had committed themselves. He did 
this not merely in deference to formal authority, but on the premise that the 
fundamental principles of the Charter and international law embodied the 
deeply-held values of the great majority of mankind and therefore con- 
stituted the moral, as well as the legal, imperatives of international life. 
In the main, he saw them ‘‘as a projection into the international arena and 
international community of purposes and principles already accepted as 
being of national validity.” + ; 


2, Principles and Flexibility 


Hammarskjold’s reliance on principles and legal concepts may appear to 
be at variance with the flexibility and adroitness that characterized much 
of his political activity; yet on reflection it will be seen that these ap- 
parently antithetical approaches were both essential aspects of a skilled 
technique for dealing with the specific problems which he faced. It is a 
technique that should be of special interest to the international lawyer, for 
it demonstrated that legal norms can be applied to novel situations without 
rigidity or blind conformity to precedent. 

That Hammarskjold was able to do this may be attributed to three fac- 
tors. One was that his own cast of mind and philosophic approach were 
congenial to the interplay between principles and contingent fact; he in- 
variably sought for norms but he was equally mindful of the variety, flux 
and novelty of actual events. A second factor was his conception of his 
office. A fundamental tenet was that the exclusively international respon- 
sibility of the Secretary General implied above all a firm adherence to the 
principles of the Charter and other standards accepted as binding by Mem- 
ber States. Only through principled behavior could he fulfill his obligation 
of impartiality and avoid the risks of partisan and special pleading. 

At the same time he realized that he was not a judge, called upon to pass 
judgment on the propriety of state conduct. He regarded himself essen- 
tially as a diplomat, a political technician who was required from time to 
time to deal with specific problems. The fact that these problems arose 
frequently in situations of crisis was the third factor influential in Ham- 
marskjold’s approach. For the element of ‘‘crisis’’ meant that there was 
strong pressure to meet the necessities of the particular problem and to 
avoid the adoption of formulae that might have unforeseen implications in 
future cases. It was this third factor that called for the ‘‘ad hoc” solution 
and the supple application of general rules. 





Assembly, Official Records, eleventh session, annexes, agenda item 66, pp. 47-50. See 
also references to the Charter in relation to the question of the Congo: U.N. doe. S/PV. 
887, p. 17; U.N. doe. 8/PV. 920, p. 47; U.N. doc. S/PV. 942, pp. 187-40; U.N. doe. 
8/4637 A.’? 

«Introduction to the Sixteenth Annnal Report of the Secretary-General on the Work 
of the Organization, 1960-1961,’’ in 8 United Nations Review 12-17, 34-35 (September, 
1961), published by the U.N. Office of Public Information, OPI/79. 
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The technique of fusing these opposing elements into workable solutions: 

cannot be easily described; it is more art than engineering and blueprints 
are not likely to be available. Certainly, an essential feature lay in the 
nature of the general rules which guided him. They were, in the main, 
principles derived from Articles 1 and 2 of the Charter; on that basis, they: 
already commanded, in a psychological and political sense, high priority ` 
among the values formally accepted by the governments of the world. 
They were flexible in that they did not impose specific procedural patterns 
or detailed machinery for action; they left room for adaptation to the 
particular needs and the resources available for a given undertaking. 
_ A good example is seen in the guiding principles which Hammarskjold 
derived from the experience of the United Nations Emergency Force in 
Gaza, and which he summarized in a report to the General Assembly." He 
cautioned against a mechanical repetition of the UNEF formula, and indi- 
cated the factors which might require a different pattern in the future. 
However, he also considered that, by distilling the UNEF experience, it was 
possible to arrive at fundamental criteria which would provide standards 
and guidelines for future undertakings and consequently facilitate their 
adoption by the United Nations organs. It was not long before this was 
tested in the Security Council proceedings dealing with the request for 
military assistance in the Congo. The precise UNEF arrangement did not 
fit the Congo, but the guiding principles derived from that experience were 
advanced by the Secretary General and accepted by the governments as the 
constitutional basis of the United Nations operation in the Congo. The 
principles included that of non-intervention in internal political conflicts, 
the exclusion of the major military Powers from the Force, the international 
character and status of the Force, the independence of the United Nations 
in the selection of such troops, and the concept of good faith in the interpre- 
tation of the purposes of the Force.* The fact that these principles had 
been formulated in advance enabled the Secretary General at the outset to 
clarify the legal and practical basis of the Force for the Congo and provided 
a strengthened foundation for action by the governments. General as these 
principles might appear to be when stated in the abstract, the experience in 
the Congo demonstrated that they could have effect in projecting specific 
policies to be followed and in restraining ill-considered measures. 

It is also of significance in evaluating Hammarskjold’s flexibility that he 
characteristically expressed basic principles in terms of opposing tendencies 
(applying, one might say, the philosophic concept of polarity or dialectical 
opposition). He never lost sight of the fact that a principle, such as that 
of observance of human rights, was balanced by the concept of non-interven- 
tion, or that the notion of equality of states had to be considered in a context 
which included the special responsibilities of the great Powers. The fact 
that such precepts had contradictory implications meant that they could 


5 General Assembly (XOT), Official Records, Annexes, Agenda Item 65, U.N. Doe. 
A/3943. 

e See U.N. Doc. S/P.V. 873, pp. 11-12. For a more detailed discussion of these prin- 
ciples, see Miller, ‘‘Legal Aspects of the United Nations Action in the Congo,’’ 55 
AJLL, 1 (1961). 
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not provide automatic answers to particular problems, but rather that they 
served as criteria which had to be weighed and balanced in order to achieve 
a rational solution of the particular problem. Paul Freund gave eloquent 
expression to this idea in regard to the abstractions in American constitu- 
tional law: , i 


These abstractions, arrayed in intransigent hostility like robot sentinels 
facing each other across a border, can become useful guardians on 
either hand in the climb to truth if they can be made to march together. 
Somehow the life blood of the concrete problem tempers the mechanical 
arrogance of abstractions.” 


While this theme was not explicitly formulated by Hammarskjold, it runs 
through his statements and his actions. He recognized that there was in- 
evitably a tension between principles and concrete needs; his actions showed 
that, by taking account of both, he sought to achieve ‘‘that combination of 
steadfastness of purpose and flexibility of approach which alone can guar- 
antee that the possibilities which we are exploring will have been tested 
to the ful.” 8 


3. The Relation between Law and Diplomacy 


Hammarskjold conceived of his office primarily in terms of diplomacy, a 
‘quiet’ diplomacy which he conducted, as Walter Lippmann observed, with 
“a finesse and courtliness in the great traditions of Europe.’’ But the 
setting and purposes of that diplomacy were far from the traditional. In 
Lippmann’s eloquent appraisal: ‘‘Never before and perhaps never again 
has any man used the intense art of diplomacy for such unconventional and 
novel experiments.’’® Whether unconventional or traditional, diplomacy 
is normally regarded as separate from—indeed, some would say opposed 
to—the processes of law, and many have warned against mingling the two. 
Yet the experience of Hammarskjold indicates that this is an oversimplified 
view, and that a properly balanced combination of law and diplomacy may 
be an advantage, even at times a necessity. 

The advantage of a legal basis is perhaps most evident when one considers 
the initial stage of a conciliation or good offices effort. - It is apparent that 
a third party cannot enter the delicate terrain of inter-state controversy 
without having a locus standi acceptable to the parties directly concerned. 
Sometimes this is simply satisfied by the willingness of the parties to accept 
a friendly third-party intermediary; far more frequently, there are objec- 
tions to any conciliation efforts, and influential groups within the states 


769 Harvard Law Review 803 (1956). The same conception of polarity is applied by 
Professor Myres 8. McDougal in his many original contributions to international law. 
See, for example, McDougal and Feliciano, ‘‘Legal Regulation of Resort to International 
Coercion,’’ 68 Yale Law Journal 1057 (1959), and other essays in Studies in World 
Public Order (Yale University Press, 1960). 

8 Address delivered by Mr. Hammarskjold at the University of Chicago Law School, 
entitled ‘‘The Development of a Constitutional Framework for International Coopera- 
tion,’? in 6 United Nations Review 26-80 (June, 1960), published by U.N. Offices of 
Public Information, OPI/37. 

®New York Herald Tribune, Sept. 21, 1961. 
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concerned (or perhaps external forces) may make it difficult for the govern- 
ments to agree to a third-party ‘‘volunteer.’? However, when the third 
party is buttressed by firm legal authority—that is, when his locus standi 
rests on the rules and procedures to which that state has formally committed 
itself, that in itself becomes a cogent factor in overcoming resistance. Dip- 
lomatic intervention may then be viewed as part of generally accepted 
procedures agreed to by all states, and consequently involving no invidious 

connotation for the party to the dispute. Hammarskjold had a profound 
appreciation of this aspect.of peaceful settlement, and he therefore attached 
considerable importance to the grant of authority enabling him to enter 
into private discussions. He recognized in this respect the legal significance 
of the Security Council’s responsibilities under the Charter, and he laid 
stress on the importance of a mandate by that organ in situations involving 
threats to the peace.*° In point of fact, most of his diplomatic activities, 
notably in the Middle. Bast, Africa and Southeast Asia, were undertaken on 
the basis of a mandate of the Security Council, bolstered in several cases by 
agreements of the parties themselves. Only rarely did he offer his good 
offices without a Security Council or General Assembly mandate, and these 
instances were limited to situations in which both sides desired his partic- 
ipation in preliminary discussions. 

There is another, no less important, aspect of the relation between law 
and diplomacy which can be discerned in Hammarskjold’s diplomatic tech- 
nique. An examination of his conciliation efforts shows that he relied to 
a considerable extent on establishing a common ground of principles to 
which both sides could adhere. An essential element in this process was 
to suggest general standards which had a legal quality, whether as an ac- 
cepted norm of international law or as a rule which was implied by or 
closely related to a principle of law. The legal aspect was important in 
achieving acceptance because it endowed the proposed standards with the 
authority of pre-existing obligations and the character of a universal rule 
that would be applied equally in other cases. It thus implied that the 
solution to be reached would not diverge too sharply from the probable 
expectations of the states concerned, and for that reason was less likely to 
involve political difficulties. It also offered an assurance that the concilia- 
tion effort was carried out with objectivity and impartiality and therefore 
without discrimination against either side. Hammarskjold’s awareness of 
these factors is demonstrated by his frequent recourse to legal rules and 
precedents which, directly or by analogy, could be applied to the particular 
situation and accepted as guiding principles by the parties concerned. By 
a discriminating and skillful use of legal principles, he was thus able to 
further his diplomacy of conciliation and by its success to reinforce the 
effectiveness of law. 


10 See address by Mr. Hammarskjold to the Students’ Association of Copenhagen, 
entitled ‘‘Do We Need the United Nations?’’, in 5 United Nations Review 22-26 (June, 
1959), published by U.N. Office of Publie Information. 

11 Introduction to the Fourteenth Annual Report of the Secretary General on the Work 
of the Organization, 1958-1959, U.N. Doe. A/4132/Add, 1, p. 3. l 
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4. Law, Power and Action 


Although Hammarskjold often stressed the imperative quality of legal 
norms, this did not mean that he regarded law as an autonomous force 
which develops and is applied independently of political and social factors. 
He preferred to view law not as a ‘‘construction of ideal patterns,’’ but 
in an ‘‘organic sense,’’?? as an institution which grows in response to felt 
necessities and within the limits set by historical conditions and human 
attitudes. Placed as he was in the center of the political maelstrom, Ham- 
marskjold could not but be keenly aware of the impact of power relations 
on the normative structure of international society. He was especially 
mindful of the fact that the constitutional pattern of the United Nations 
had been molded largely by the concentration of power in the two major 
blocs and by the deep conflict between them. He was equally aware of 
the extent to which internal instability and the demands for radical changes 
affected the application of existing rules of public order. But it was 
characteristic that he regarded these factors not merely as imposing limits 
on the use of law, but in a more positive sense as a challenge which called 
for creative attempts to find new norms and procedures. In making these 
attempts in new directions, Hammarskjold never lost sight of the limiting 
conditions; he always was conscious that he was nurturing an organic 
growth, not designing an ideal pattern. 

He did not, therefore, attempt to set law against power. He sought 
rather to find within the limits of power the elements of common interest 
on the basis of which joint action and agreed standards could be established. 
In the area of advancing technologies, such as atomic energy and outer 
space, he pursued efforts to develop new normative arrangements based on 
the acknowledged factors of interdependence. In the economic and social 
field, he stressed the mutual interest of the advanced states in combatting 
the debasement of living standards and human dignity in the impoverished 
countries of the world. In the most critical arena, the relation between 
the major power blocs, he devoted himself to seeking balanced arrange- 
ments based on the mutual interest of both blocs to survive in a world in 
which each possessed the power to destroy the other. He did not endeavor 
to.enter directly into big-Power relations, nor in any way to mediate di- 
rectly between them. But he found opportunities in the peripheral areas, 
especially in the ‘‘power vacuums”’ that arose in underdeveloped areas and 
which provoked external intervention and the inevitable counteraction by 
the other side.1® In these matters he sought to stave off the dangerous 
spiral of action and reaction by measures to fill the vacuums and create a 
viable economy and government by means of economic and financial aid, 
the building of governmental and administrative machinery, the provision 
of educational and technical training, and, even as in the Congo, by using 
armed force to maintain internal order. These measures, commonly de- 


12 See address of Mr. Hammarskjold referred to in note 8 above. 
18 Introduction to the Fifteenth Annual Report of the Secretary-General on the Work 
of the Organization, 1959-1960, U.N. Doc. A/4390/Add. 1,.-p. 4. 
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scribed’ as ‘‘executive action,” signified for Hammarskjold a fundamental 
-and decisiye advance toward a more effective system of international co- 
operation, and they have been widely regarded as constituting a major fea- 
ture of his political legacy. 

Although these ‘‘operational’’ measures do not at first seem to be related:. , 
to international Jaw, it will be evident on reflection that they have an ime 
pact on the evolution of standards of international behavior, and the ee 
fective implementation of such standards. For it.must be borne in mind - 
that collective intervention of the kind described, based on United Nations — 
principles, involves more than ‘‘action.”’ It necessarily includes new con- 

` ceptions of permissible and impermissible interference by individual states, 
and of the Charter obligations for mutual assistance and co-operation. 
‘Moreover, such measures constitute, as Mr. Hammarskjold observed, prac- 
tical means and techniques for bringing about compliance with interna- 


tional decisions and. principles. They can, therefore, be regarded in a: 


broader and more subtle sense, as a part of the enforcement or sanctioning 

machinery. “which is available to the international community to assure 

observance of its decisions. Viewed in these terms, such. practical action 

will be seén as imparting a new dimension to the efforts to give.vigor and 

efficacy to a normative structure based on the common interests of all 
peoples. 











“MR. ‘HAIMMARSKJOLD, THE CHARTER LAW AND THE 
; EUTURE RÔLE OF THE UNITED NATIONS 
r SECRETARY GENERAL * 








By Ero STEN 


University of Michigan 


[This article was completed în the summer of 1961 before Dag Ham- 
marskjold’s tragic death. It was intended primarily to provide an account 
of Mr. Hammarskjold’s own concept of the legal-constitutional framework 
within which hé performed his high office. The article is now offered— 
without modification—as a modest tribute to a man who has left an historic 
imprint on the development of international law and organization. | 


The Government of the Soviet Union has claimed, in connection with the 
United Nations activities in the Congo, that Secretary General Hammar- 
skjold and his staff have taken upon themselves functions which are out- 
side their competence and within the exclusive competence of the political 
organs of the United Nations, and that they have acted arbitrarily and not 
impartially. Consequently, that government insisted that Mr. Hammar- 
skjold be removed from his post and that his office be replaced by an elected 
triumvirate representing ‘‘the present three main groups of States.” 
Finally, the Soviet Government has demanded that the United Nations 
Secretariat be reorganized on the same basis so that the three main groups 
of states are represented on an equal footing, seein ‘while there are 
neutral countries, there are no neutral men.’’? “7s 

However, the General Assembly voted by, an ‘overwhelming majority to 
continue the Secretary General’s mandate in the Congo.? Such schemes 





* The author wishes to acknowledge the research assistance.in the sieepacatlonl of the 
article rendered by Mr. John Palmer of the University of Michigan Law School. 
1As examples of ‘statements by Soviet representatives see: U.N. General Assembly, 
15th Sess., Official Records, 869th Meeting, pp. 82-83 (1960) (by Chairman Khrush- 
chev); Review of the Activities and Organization of the Secretariat, Report of the Com- 
mittee of Experts appointed under General Assembly Res. 1446 (XIV), Appendix I 
(A/4776) (June 14, 1961), Separate Opinion by Mr. A. Roshehin, Soviet Expert, Ap- 
‘pended to the Report of the Committee of Experts. 
2On Sept. 19-20, 1960, the Fourth Emergeney Special Session of the General As- 
sembly adopted an African-Asian resolution (Res. 1474 (ES IV)) by vote of 70 to 0, 
with 11 abstentions, which in part ‘‘[R]equests the Secretary-General to continue to 
take vigorous action in accordance with the terms of the aforesaid resolutions [t.c¢., 
Security Council resolutions of July 14 and 22, and August 9, 1960] and to assist the 
Central Government of the Congo in the restoration and maintenance of law and order 
throughout the territory of the Republic of the Congo and to safeguard its unity, ter- 
ritorial integrity and political independence in the interests of international peace and 
seeurity.’? U.N. General Assembly, 4th Emergency Spec. Sess., Official Records, Supp. 
No. 1, p. 1 (Doe. 4/4510) (Sept. 20, 1960); ibid., 863rd Meeting, p. 102 (Sept. 19, 
1960). 
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for reorganization of the Secretariat as have been under consideration for 
some time do not contemplate radical structural changes and are oriented 
primarily toward assuring ‘‘more balanced geographical distribution,” 
particularly for the newly admitted Member States. The three past Presi- 
dents of the General Assembly, whose opinions Mr. Hammadrskjold had ` 
sought, proposed in their report that the number of top echelon Under 
Secretaries for Special Political Affairs, who now serve as advisers to the - 
Secretary General on special questions and are available for ad hoc as-. 
signments, be increased from two to five.” Three of the eight, members of 
the Committee of Experts established by the General Assembly have sug- 
‘gested that there should be three Deputy Secretaries General chosen by the 
Secretary General himself, ‘‘taking into account the main political trends 
in the world,’’ who would be primarily concerned with political functions.‘ 
The majority of the Committee recommended a new recruitment formula 
with greater stress on geographic representation to be applied. ‘basically 
within the present organizational framework.’ But there is no evidénce _ 
that the triumvirate aces has gained substantial support outside-the 
Soviet orbit. 

Mr. Hammarskjold’ 8 official position on the Soviet proposals and allega- 
tions is set forth amply in the records of the Security Council and of 
the General’ Assembly. But in a recent unofficial address, he expressed a 


On April 15, 1961, a resolution reaffirming the United Nations operation in the Congo | 
was adopted by vote of 60 to 16, with 23 abstentions. U.N. Genoral Assembly, 15th . 
Soss., 985th Meeting, Doe. A/P.V. 985 (1961) (Provisional). The resolution (Res. . 
1600 (XV)) provided in part: pice es 

‘*[The General Assembly ...] Considers it essential that necessary and’ effective 
measures be taken by the Secretary-General immediately to prevent the introduction: of 
arms, military equipment and supplies into the Congo, except in conformity. with the 
resolutions of the United Nations....’’ A separate vote was taken on the retention of 
the words ‘‘by the Secretary-Genoral.’’ The vote, viewed as a vote of confidence in the -, 
Secretary General, was 83 to 11, with 5 abstentions, in favor of retaining the, pee 
reference to the Secretary General. Ibid. f 

8 The Organization of the Secretariat at the Under Secretary Level, Repéit to the | 
Secretary General by three past Presidenta of the General Assembly: Mr. “Lester B.. 
Pearson (Canada), President of the Seventh Session, Prince Wan: Waithayalcgr 
(Thailand), President of the Eleventh Session, and Dr. Vietor Belaunde (Pern); “Brest 
dent of the Fourteenth Session, in Report of the Committee of ie ee A l above) 
Annex I, p. 15. ` 

4 Ibid. at 16. 5 Ibid. at 24-85. sie vi 

6 For example, after Mr. Khrushchev’s statement to the General Aaomb OB Bépt 
23, 1960, Mr. Hammarskjold stated before that body: Seah $ 

is [T]his.is a question not of a man but of an institution. Use’ whatever words. ¥pu 
like, indeperidence, impartiality, objectivity—they all deseribe. cagential aspects. f what" N 
without exception, must be the attitude of the Secretary-General. . . .'[I]f theoffice of > 
the Seeretary-General becomes a stumbling block for anyone, be it. ai, individual: g “group. 1, 
or a government, because the incumbent stands by the basic principle: ‘which midst guide -` i 
his whole activity, and if, for that reason, he comes. under criticism, ` such, ‘eriticiant” i 
strikes at the very office and the concepts on whieh it is based. I would: rather’ gee that: 
office break on strict adherence to the principles of independence, impartiality dnd ‘ob-. - 
jectivity than drift on the basis of compromise....’’? U.N. General seen 15th. 
Bess., Official Records, 871st Meeting, p. 95 (Sept. 26, 1960). 
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personal philosophy of his high office and described the dilemma faced by 
an international civil servant charged with controversial political func- 
tions.? His statement offers an admirable basis for a more general discus- 
sion of the rôle of the Secretary General in the performancé of such ` 
fanctions. 


Mr. HaMMARSKJOLD ON THE Law 


It is only logical that Mr. Hammarskjold should have wished to reassure 
himself in the first place that his concept of the Secretary General’s of- 
fice reposed on a sound legal foundation. The institution of a permanent 
international civil service, Mr. Hammarskjold recalled, represented an im- 
portant advance beyond the traditional diplomatie conference serviced by ~ 
national staffs which were seéonded by the participating governments. The 
League of Nations Covenant provided simply for‘a ‘‘permanent Secre- 
tariat?’ headed by a Secretary General to be appointed by the Council with 
the approval of the Assembly ; ë from this-broad and indefinite language Sir 
Erie Drummond, the first Secretary General of the League, evolved the 
concept of a truly international service founded on two basie principles: the 
principle of international composition (the best qualified men selected with 





See also U.N. Security Council, 16th Year, Official Records, 935th Meeting, Doc. S/P.V. 
935 (Feb. 15, 1961) (Provisional), for Mr. Hammarskjold’s reply to a ‘Soviet demand 
for his resignation in the aftermath following the death of Mr. Lumumba, On June 80, 
in a comment on the Report of the Committee of Experts (note 1 above), Mr. Ham- 
marskjold stated: 

‘í As to the proposal that the Secretariat be composed of equal numbers of nationals of 
three political groups of States, the Secretary-General observes that many of the States 
included in one or the other category may not wish to be thus labelled. Apart from 
this, it is obvious that such a proposal runs counter to the Charter. Secretariat repre- 
sentation that would be determined by political or ideological groupings would be un- 
related to geographical distribution. Nor could it be justified on grounds of equity.’’ 
UN, Doe. A/4794, p. 11 (June 30, 1961). 

7**The International Civil Servant in Law and in Fact,’’ Address by U.N. Seeretary- 
General Dag Hammarskjold at Oxford University, May 30, 1961, U.N. Press: Release 
8G/1035 (May 29, 1961). For other expressions of Mr. Hammarskjold’s philosophy, 
see Hammarskjold, ‘‘ Towards a Constitutional Order,’’ in Perspectives on Peace 1910- 
1960, p. 65 (Carnegie Endowment for International Peace, 1960); Introduction to the 
Annual Report of the Secretary General on the Work of the Organization, June 16, 
1959—June 16, 1960, U.N. General Assembly, 15th Sess., Official Records, Supp. No. 1A 
(A/4890/Add. 1) (1960); Introduction to the Annual Report of the Secretary General 
on the Work of the Organization, June 16, 1960-June 15, 1961, U.N. General Assembly, 
16th Sess., Official Records, Supp. No, 1A (A/4800/Add.1) (1961). 

8 Art. 6 of the Covenant of the League of Nations provides: _ 

“1, The permanent Secretariat shall be established at the Seat of the League. The 
Secretariat shall ‘comprise a Secretary- -General and such secretaries and staff as may be 
required. 

_ 2, The first Seeretary-General shall be the „person named in the Annex; thereafter 
the Secretary-General shall be ‘appointed by the Council with the approve of the 
majority of the Assembly. 

“3, The secretaries and staff of the Secretariat shall be appointed by the Secretary- 
General with the approval of the Council. 

‘4. The eee -General shall act in that dapanity at all Bieotings of the Assembly 
-and of the Council....7’ See also Arts. 7, 11 and 15. 
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due regard to broad geographic representation) and the principle of in- ` 
dependence and- international responsibility, which found its legal ex- 
pression in the Regulations ° requiring the officials to act with the interests 
“of the League alone in view and prohibiting them from receiving instruc- 
tions from any external authority. ; l 
The third major idea which, according to Mr. Hammarskjold, Sir Erie : 
transplanted from the British Civil Service to the international realm was”. 
that the international Secretariat must be solely an administrative organ , 
eschewing political judgments and actions. On the assumption that there - 


should exist at all times a higher political authority with the capacity o 


take political decisions, the non-partisan civil servant administrator could 3, 


not take sides in any political controversy and, accordingly, he could ab a 
be given tasks requiring him to do’so. Those who have listened to het: E 


numerous statements of the two successive United Nations Secretaries Gent 


eral in the General Assembly will be surprised to learn that the “League ae 


Secretary General never addressed the Assembly of the League, and in the’ 
Council he tended to speak as hardly more than a secretary of a committee.. 
While Sir Eric Drummond and others played a rôle behind the scenes, 
acting as a confidential channel of communications to governments engaged _ 


‘in a dispute, this rôle was never extended to taking action in a politically - - 


controversial case that was deemed objectionable by one of the parties. 

The Charter of the United Nations, Mr. Hammarskjold pointed out, 
accepted as a legacy of the League the principle of international composi- 
tion of a permanent Secretariat 1° and incorporated almost verbatim the 
League Regulation on its independence and international responsibility.% _ 


8 Art. 1, par. 1, of the Staff Regulations of the League of Nations states: . 

‘1. The officials of the Secretariat of the League of Nations are exclusively inter- 
national oficiais and their duties are not national, but international. By accepting 
appointment, they pledge themselves to discharge their functions and to regulate their 
conduct with the interests of the League alone in view. They are subject to the 
authority of the Secretary-General, and are responsible to him in the exercise of their 
functions, as provided in these Regulations. They may not seek or receive instructions 
from any Government or other authority external to the Secretariat of the League of 
Nations.’’ Aufricht, Guide to League of Nations Publications 440 (1951). 

10 U.N. Charter, Art. 101, pars. 1 and 8, provides: 

1, The staff shall be appointed by the Secretary-General under vedios ostab, 
lished by the General Assembly. 

‘8. The paramount consideration in the employment of the staff and in the determina- 
tion of the conditions of service shall be the necessity of securing the highest standards 
of efficiency, competence, and integrity. Due regard shall be paid to the importance of 
recruiting the staff on as wide a geographical basis as possible.’’ 

u U.N. Charter, Art. 100, provides: 

‘1. In the performance of their duties the Secretary-General and the staff shall not 
seek or receive instructions from any government or from any other authority external 
to the Organization. They shall refrain from any action which might reflect on their 
position as international officials responsible only to the Organization. ` 

‘2. Hach Member of the United Nations undertakes to respect the exclusively inter- 
national character of the responsibilities of the Secretary-General and the staff and not, 
to seek to influence them in the discharge of their responsibilities. ’? 
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But when it came to the definition of the functions and authority of the 
Seeretary General, the Charter broke new ground. 

Article 97 refers to the Secretary General as ‘‘the chief administrative 
officer”; 1? even if some might give a normative and limiting significance 
to these words, any doubt as to the political réle of the Secretary General 
is dispelled by Article 99,1 which confers upon him the authority to ‘‘ bring 
to the attention of the Security Council any matter which in his opinion 
may threaten the maintenance of international peace and security.’’ This 
authority, Mr. Hammarskjold continued, has been interpreted by legal 
scholars as carrying with it, by necessary implication, a broad discretion 
to conduct inquiries and to engage in informal diplomatic activity in regard 
to, any matter which may threaten the peace.* Moreover, Article 98 +5 





Mr. Hammarskjold suggested that the League experience with the German Nazis and 
“Italian Fascists demonstrated the desirability of including in the Oharter an exact ob- 
ligation along the lines of Art. 100. Mr. Hammarskjold also pointed out that a pro- 
posal in the Preparatory Commission in London that appointments of officials should be 
subject to the consent of the Member government of which the candidate was a national 
was rejected by a great majority and the Commission stressed that the Secretary General 
‘alone is responsible to the other principal organs for the Secretariat’s work.’’ Pre- 
paratory Commission of the U.N., Report, p. 86 (PO/20) (1945). Mr. Hammarskjold 
believed that the description in Art. 97 of the Secretary General as ‘‘the chief ad- 
ministrative officer of the Organization’’—a phrase not found in the Covenant, though 
probably implicit—makes it an explicit constitutional requirement that the administra- 
tion shall be left to the Secretary General. Cf. also Art. 105 providing for granting 
officials of the Organization necessary privileges and immunities which, Mr. Ham- 
marakjold pointed out, reinforces the principle of exclusive international responsibility 
and independence of the Secretariat from national pressures. 

12 U.N. Charter, Art. 97, provides: ‘‘The Secretariat shall comprise a Secretary-Gen- 
eral and such staff as the Organization may require. The Secretary-General shall be 
appointed by the General Assembly upon the recommendation of the Security Council. 
He shall be the chief administrative officer of the Organization.’? 

18 U.N. Charter, Art. 99, provides: ‘‘The Secretary-General may bring to the atten- 
tion of the Security Council any matter which in his opinion may threaten the mainte- 
nance of international peace and security.’’ 

14 For examples of a broad interpretation of the Secretary General’s political powers, 
see: A. Ford, in Wortley, The United Nations—The First Ten Years 84-85 (1957); 
Schwebel, The Secretary-General of the United Nations 24-30 (1952); Nicholas, The 
United Nations as a Political Institution 153-154 (1959) ; “Ross, Constitution of the 
United Nations 104 (1950); Bailey, ‘‘The Secretary-General of the United Nations,’’ 
17 The World noe 2 (Jan, 1961) ; “auterpacht, International Law and Human 
Rights 187 (19650) ;“Kunz, ‘‘The Legal Position of the Secretary-General of the United 
Nations,’’ 40 A.J.I.L. 786, at 790-792 (1946); Simmonds, ‘‘ ‘Good Offices’ and the 
Secrotary-General,’’ 29 Nordisk Tidsskrift for International Ret 330, at 336-340 and 
342-348 (1969); Kopal, ‘‘K pokusům o změnu postavení, struktury a d&élby funkcí Rady 
bezpečnosti, Valného shromáždění a generálního tajemmika v soustavě OSN,” 8 
Právnické Štúdie 470, at 492-493 (Bratislava, 1960); Virally, ‘‘Vers une Réforme 
du Secrétariat des Nations Unies?’’, 15 International Organization 236 (1961); id., ‘‘Le 
Rôle Politique du Seerétaire Général des Nations Unies,’’? 4 Annuaire Français de Droit 
International 360 (1958). 

But see Kelsen, The Law of the United Nations 304 (1950). Prof. Kelsen’s view- 
point is criticized in Schwebel, ‘‘The Origin aud Development of Article 99 of the 
Charter,’’? 28 British Year Book of International Law 371, at 880, note 2 (1951). 
Specifleally on the Sécretary General’s power to investigate, see note 41 below. Judge 
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“A? 





provides not only that the Secretary. General. “shall ‘act. i that! capacity” 
in the meetings of the principal United’ Nations. organs," ‘but that he ‘‘shall 

perform such other functions as aré entrustéd:to him by ‘these organs” —a . 
* provision absent from the Covenant. It entitles: the Genéral Assembly and 
the Security Council to entrust the Secretary “General, with tasks involving 
the execution of political decisions even when this would, bring: shim—and 
with him the aici and its members—into the arena of: possible politi- 
cal conflict. EE 

This new concept, Mr. Hammarskjold pointed out, is of American origin,. 

the United States having laid aside an earlier idea that the Organization | 
should have both a President and a Secretary General in favor of a single: | 
officer combining the political and executive functions of a President with, 
the administrative functions previously accorded to a Secretary. General.. 
This concept is a reflection, in some measure, of the American chief execu- , 
tive officer, who is not simply subordinated to the legislative branch but is 
constitutionally responsible for the execution of legislation and for carry- 
ing out the authority derived directly from the Constitution. Conse-.’ 
quently, Article 98, entitling the Assembly and the Security Council to 
entrust the Secretary General with tasks going beyond those of ‘‘the chief 
administrative officer . . . opens the door to a measure of political re- 
sponsibility which is distinct from the authority explicitly accorded to the 
Secretary-General under Article 99 but in keeping with the spirit of that 
Article.” This means that the Secretariat, unlike the non-political civil 
service, may be forced to take stands of a politically controversial nature, 
but must do so on an international basis without departing from the basic 
concept of ‘‘neutrality’’—wholly uninfluenced by national or group in- 
terests or ideologies. ‘‘In fact Article 98, as well as Article 99, would be 
unthinkable without the complement of Article 100 strictly observed in 
letter and spirit.’’ 















As in so many other instances, the legislative history ta tated in 
articles dealing with the Secretary General does not throw. “ihe fie ig a 
the intended scope of his political rôle. One fact, however;; is broughi iot o 
with unmistakable clarity. From the early days of the planning: memo 
randa written in the Department of State through the “preparation: en te l 
Dumbarton Oaks proposals to the San Francisco Conference, it hi Peci - : 
understood that the Secretary General should be given’ a more impa 
political rôle than his predecessor in the League. In the. early diät `. 
‘‘ Constitution’ the State Department planners would have the. “General ` 
Secretary” act as permanent non-voting chairman of the Exediitive Council, ` 

















15 UN. Charter, Art. 98, provides: ‘‘Tho Secretary-General shall aet in that pe aci 
in all meetings of the General Assembly, of the Security Council, of the Eeonomiie- ań one 
Social Council, and of the Trusteeship Council, and shall perform such other functions `; ®t 
as are entrusted to him by these organs. The Secretary-General shall make an annual `` 
report to the General Assembly on the work of the Organization.’’ 
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threat to peace, and appeal directly to the parties concerned.** During the 
period when it was contemplated that the new organization would have both 
a ‘‘president”’—an elder statesman of the caliber of Roosevelt or Churchill 
—and a ‘‘Director General,’ the political and administrative functions 
were not clearly separated.” It was argued at the time that in a political 
organization of states, there was no place for an individual with authority 
in his own person except ‘‘to run the machine.” Others contended that 
the office of the president as mediator would serve as a unifying force, 
representing the ‘‘general interest’’ of the entire world and providing a 
focus of public loyalty.1* The idea of a president of the organization was 
abandoned by the Department of State, and the American ‘‘Tentative Pro- 
posals’’ prepared for the Dumbarton Oaks consultations among the great 
Powers speak only of a ‘‘director general’? who was to act as the chief ad- 
ministrative officer, as ‘‘secretary general’’ for othet organs and as co- 
ordinating officer with the specialized agencies.’® 

It was China and Great Britain who proposed at Dumbarton Oaks the 
privilege of the Secretary General to bring before the Security Council any 
matter he considered a threat to peace—‘‘evidently as a result of the wide- 
spread criticism of the League system, which has allowed only a member 
state to bring an alleged threat before the Council and thus has hampered 
its speedy convening.’° The United States and the Soviet Union had no 
objections to what was agreed to be ‘‘a very useful procedure when no 
member of the Organization wishes to take the initiative.’’** 

The discussion at Dumbarton Oaks centered principally upon the pro- 
cedure for the election of the Secretary General, and the resulting text, 
which followed essentially the American draft, included the substance of 
what became Articles 97, 98 and 99, except for the provision authorizing 
the Secretary General to perform ‘‘such other. functions as are entrusted 
to him by’’ the other principal organs.*? This‘ clause was added in Article 


16 Draft Constitution of International Organization, Arts. 4 and 10, in Postwar 
Foreign Policy Preparation, 1939-1945, p. 472, at pp. 474, 478 (U. 8. Dept. of State 
Pub. 3580, General Foreign Policy Series 15) (1949). ` 

17 Russell and Muther, A History of the United Nations Charter 873-375 (1958). 

18 Ibid. at 375-376. 

19 [United States] Tentative Proposals for a General International Organization, Ch. 
X, in Postwar Foreign Policy Preparation, 1939-1945 (cited note 16 above), p. 695, 
at p. 606. 

20 Russell and Muther, op. cit. note 17 above, at 432. 

21 Great Britain, A Commentary on the Dumbarton Oaks Proposals for the Establish- 
ment of a General International Organization 11, quoted in Russell and Muther, tbid. 

22 [The Dumbarton Oaks] Proposals for the Establishment of a General International 
Organization, Ch. X, in Postwar Foreign Policy Preparation, 1939-1945 (note 16 
above), p. 611, at pp. 618-619: 

‘1, There should be a Secretariat comprising a Secretary-General and such staff as 
may be required. The Secretary-General should be the chief administrative officer of 
the Organization. He should be elected by the General Assembly, on recommendation 
of the Security Council, for such term and under such conditions as are specified in the 
Charter. 

‘2. The Secretary-General should act in that capacity in all meetings of the General 
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98 at San Francisco apparently without any discussion ** and generally: the 
debate on that article was ‘‘minimal.’’ 4 
_ Surprisingly, there was hardly any debate on the important Article 99, 
but the Conference refused to accept three proposals which were designed. 
to broaden the Secretary General’s authority under that article.** The 
fact that one of these proposals was defeated by a narrow vote was viewed 
by one scholar as a ‘‘renewed demonstration of the desire widespread at 
San Francisco to invest the Secretary General with substantial political 
authority.’ 28 ETAN 
The four sponsoring Powers offered several modifications. coneernifig the 
procedure of election, term of office and the election of Deputies Secretary 
General, which were, on the whole, restrictive of the Secretary General’s 
status but had no direct bearing upon his political power. These proposals 
were also largely rejected by a ‘‘Small Power revolt.’’ 31 : 





Assembly, of the Security Conncil, and of the Economic and Social Council and should 
make an annual report to the General Assembly on the work of the Organization. 

‘¢3, The Secretary-General should have the right to bring to the attention of the 
Security Council any matter which in his opinion may threaten international peace and 
securi 

28 Professor Sehwebel notes that at the time of the Iranian case in 1946, a restrictive: . 
interpretation of this clause ‘‘has been bruited about informally’’ along the following 
lines: ‘‘If the Secretary-General is to perform such other functions as are entrusted to 
him, it could be held that he is not to assume any functions relating to the activities of 
these organs not so entrusted to him.’’? Schwebel, The Secretary-General ete., op. cit. 
note 14 above, at 29. A somewhat similar interpretation was mentioned in newspaper 
reports from Paris at the time of the French-Tunisian conflict in July, 1961. New 
York Times, July 28, 1961, p. 4, col. 6. : 

24 Committee I/2 recommended that the language of Art. 98 should be kept sufficiently 
broad to cover all the functions of the Secretariat. 7 U.N.C.1.0. Docs. 891 (1945). A 
subcommittee report spoke of ‘‘political as well as administrative’’ functions. ‘Bee 
Kelsen, op. ott. note 14 above, at 802, note 8. 

25 Schwebel, The Secretary-General ete., op. ott. note 14 above, at 19-21. The three 
proposals mentioned in the text were: (1) that the Secretary General should have the. , 
duty, not only the right to bring threats to peace before the Security Council; the 
motion to this effect was not accepted, 7 U.N.C.I.O. Does, 892, 556 (1945); (2) that the 
Secretary General should bave a right to bring matters which threaten international 
peace not only before the Security Council but also before the General Assembly, as was 
originally contemplated by the United States, Russell and Muther, op. cif. note 17 
above, at 432. The amendment to this effect was rejected. The opponents of the 
amendment argued that it would impose upon the Secretary General the burden of a 
difficult choice between the two organs and perhaps impinge upon the Security Council’s 
primary responsibility, 7 U.N.O.I.O. Docs. 162—163, 168-169, 892-393 (1945); Good- 
rich and Hambro, Oharter of the United Nations 502 (1949). For a criticism of the 
rejection of this amendment, see Kelsen, op. cit. note 14 above, at 803; (3) that the 
Secretary General be entitled to bring before the Security Council matters which would 
not necessarily threaten the peace but would constitute violations of the Charter prin- 
ciples, including, according to some proponents, domestie infringements, 7 U.N.O.L0. 
Does. 162-163, 168-169, 392-893 (1945). This proposal, which the opponents argued 
would vest the Secretary General with wider authority than had been given to Mambers, 
was defeated in Committee I/2 by a vote of 16 to 13. Ibid. at 168-169. 

26 Sechwebel, The Secretary-General ete., op. oit: note 14 above, at 21. 

27 Russell and Muther, op. cit. note 17 above, at 854-860; Schwebel, The eel: 
General ete., op. cit. note 14 above, at 19. Mr. Hammarskjold argued in his address 


1962] FUTURE ROLE OF U.N. SECRETARY GENERAL l 17 


The Preparatory Commission of the United Nations which was estab- 
lished by the San Francisco Conference foresaw late in 1945 that the 
Secretary General might have an important rôle to play ‘‘as a mediator and 
as an informal advisor of many governments.’’ ` However, the Commission 
concluded that it was impossible to foresee how the ‘‘quite special right 
{under Article 99] which goes beyond any power previously accorded to 
the head of an international organization’’ would be applied; ‘‘but the 
responsibility it confers upon the Secretary-General will require the 
exercise of the highest qualities of political judgment, tact and integrity.” 78 
The type and importance of the mandates which were to be entrusted to the 
Secretary General by the political organs under Article 98 were equally 
unforeseen and unforeseeable. But Mr. Hammarskjold’s liberal interpreta- 
tion of his powers is compelling, particularly when viewed against the 
background of the factual developments in the United Nations, which he 
described in the second portion of his statement. 


Mr. HamMMARSKJOLD ON THE Facts 


The Charter articles, Mr. Hammarskjold reported, have undergone a 
continual process of interpretation in the face of strong pressures brought 
to bear upon the Secretary General as a result of international tensions, 
changes in governments and concern with national security. On one hand 
the Secretary General, as a practical matter, has had to utilize the services 
of governments in staff recruitment to obtain applications for positions and 
information about the applicants. On the other hand, he has had to main- 
tain the principle of independent selection of the staff, which compelled him 
to refuse to dismiss staff members on the basis of mere suspicion of a gov- 
ernment or a conclusion based on undisclosed evidence.*® But pressures 
have been exerted in a more subtle way when governments have insisted on 
seconding their national officials for brief fixed-term appointments in the 








that, precisely because the Secretary General was charged with political functions, the 
San Francisco Conference rejected the proposals to eliminate the participation of the 
Security Council (acting under the unanimity rule) from the procedure for his election, 
11 U.N.O.1.0. Does, 568-671 (1945), as well as a proposal for a three-year term, con- 
sidered too short to assure his independent position, 7 ibid. 279-281 (1945); again, the 
Conference rejected proposals, mirroring in some measure the idea of a Cabinet system, 
for Deputy Secretaries General, to be appointed in the same manner as the Secretary 
General, who would not be responsible to the Seeretary General but to the bodies which 
elected them, ibid. 280-281 (1945). 

28 Report, note 11 above, at 87. For an analytical summary of practice in the ap- 
plication of Arts. 98-99, including the relevant rules of procedure of U.N. organs, see 
5 Repertory of United Nations Practice, particularly pp. 156-162, 176-177 (1955) and 
Supp. No. 1, Vol II, particularly pp. 872-381 (1958). 

29 Mr. Hammarskjold recalled that this problem assumed critical proportions in 1952 
and 1953 when the U. S. Government ‘‘conducted a series of highly publicized in- 
vestigations of the loyalty of its nationals in the Secretariat. . [A]s a result of the 
stand taken by the Organization,’’ the principle of Art. 100, par. 1, ‘‘was recognized 
by the United States Government in the procedures it established for hearings and 
submission of information to the Secretary-General regarding U. 8. citizens.” U.N. 
Press Release, note 7 above, at-12. 
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Secretariat, rather than allowing them to accept permanent career ap- 
pointments. Mr. Hammarskjold considered it desirable to have a reason- 
able number of ‘‘seconded’’ officials available to perform particular tasks 
calling for diplomatic or technical skills, but he warned that a large portion 
of such officials—perhaps in excess of one-third—would turn the present 
international Secretariat, based on career service, into an ‘‘intergovern- 
mental’’ Secretariat contrary to Articles 100 and 101. 

On this score also, Mr. Hammarskjold’s position deserves full support. 
Only recently, in the Committee of Experts mentioned earlier, the Soviet 
member rejected the concept of ‘‘permanent civil service’’ in respect to the 
bulk of the higher Secretariat positions. The Committee noted that 
“Tt]he ideological and cultural heterogeneity of the Organization places 
heavy strains on the conception of international civil service’’ and that 
“ [t]here are those who feel that in the conditions now facing the Organiza- 
tion, there is a larger place for the fixed-term official’’ seconded from his 
national administration.** But, quite properly, the Committee referred 
pointedly to the Charter articles and Staff Rules and Regulations estab- 
lishing a permanent Secretariat,*? and there is little doubt that the United 
Nations membership as a whole will oppose any Te of the concept 
of a permanent international civil service. 

The Secretariat has had to resist national pressures, Mr.‘ Hammarskjold 
related, not only in matters of personnel but also in the independent im- 
plementation of controversial political decisions under mandates which 
frequently were of a highly general character expressing the bare minimum 
of agreement attainable in the political organs. It may be helpful to set 
forth Mr. Hammarskjold’s own series of examples: * 

He began with the Palestine armistice problem in 1956, when the 
Security Council requested the Secretary General ‘‘to arrange with the 
parties for the adoption of any measures’’ which he considered ‘‘would 
reduce existing tensions along the Armistice Demarcation Lines.” A few 
months later, after the outbreak of hostilities in Egypt, the General As- 
sembly requested the Secretary General immediately to ‘‘obtain compliance 
of the withdrawal’’ of foreign forces. At the same session he was re- 
quested to submit a plan for a United Nations Force to ‘‘secure and super- 
vise the cessation of hostilities,’? and subsequently he was authorized ‘‘to 
take all . . . necessary administrative and executive actions to organize 
this Force and dispatch it to Egypt. 

In 1958 the Secretary General was authorized ‘‘to dispatch urgently an 
observation group . . . to Lebanon so as to ensure that there is no illegal 
infiltration of personnel or supply of arms or other materiel across the 
Lebanese borders.” Two months later he was requested to make forth- 
with ‘‘such practical arrangements as would adequately help in upholding 
the purposes and principles of the Charter in relation to Lebanon and 
Jordan.” y l 

80 Report of the Committee of Experts, note 1 above, at 20. - 

31 Ibid. at 12. 82 Fbtd. at 19. 

88 U.N. Press Release, note 7 above, at 15-16. 


1962] FUTURE ROLE OF U.N. SECRETARY GENERAL 19 


Most recently, in July, 1960, the Secretary General was requested to 
provide military assistance to the Central Government of the Republic of 
the Congo. The basic mandate is contained in a single paragraph of a 
Security Council resolution which reads as follows: 


The Security Council 


2. Decides to authorize the Secretary-General to take the necessary 
steps, in consultation with the Government of the Republic of the 
Congo, to provide the Government with such military assistance, as 
may be necessary, until, through the efforts of the Congolese Govern- 
ment with the technical assistance of the United Nations, the national 
security forces may be able, in the opinion of the Government, to meet 
fully their tasks; ... 


The only additional guidance was provided by the Security Council’s 
approval of principles concerning the use of United Nations Forces drawn 
from the operation of the United Nations Emergency Force in Egypt 
(UNEF) + 

Mr. Hammarskjold’s list of examples is, of course, by no means exhaus- 
tive, and one may add the tasks imposed upon the Secretary General in 
connection with the freeing of American fliers in China, the Hungarian 
question, the various problems concerning the Union of South Africa, the 
Laotian mission, which he undertook upon the urging of Members but with- 
out a specific decision of a United Nations organ, and others. 

The examples suffice to demonstrate, Mr. Hammarskjold pointed out, the 
extent to which the Member states have entrusted the Secretary General 
with tasks which have required him to take action which unavoidably may 
have run counter to the views of at least some of the Member states. The 
agreement reached on the general terms of a resolution may no longer exist 
when more specific issues are presented. Even where the original resolu- 
tion is fairly precise, subsequent unforeseen developments may render con- 
troversial the action called for under the resolution. Thus, the unanimous 
resolution authorizing assistance to the Central Government of the Congo 
offered little guidance to the Secretary General when that government split 
into competing centers of authority, each claiming to be the Central Govern- 
ment and each supported by different groups of Member states. 


THE SECRETARY GENERAL’S DILEMMA 


What then, Mr. Hammarskjold asked, is the Secretary General to do? 
It would be a simple solution, he replied, to refer the problem back to the 
political organ—a course analogous to that of a national executive under 
a national parliamentary regime. But so often—because of the clash of in- 


34 For a more detailed account, see Jackson, ‘‘The Developing Role of the Secretary- 
General,’’? 11 International Organization 431 (1957); for an illuminating account of 
the U. N. action in the Congo during the period from July 14 to Sept. 20, 1960, see 
Miller, ‘‘Legal Aspects of the United Nations Action in the Congo,’’ 55 A.J.I.L. 1 
(1961). 
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terests and positions—the required majority in the Security Council and 
General Assembly cannot be obtained for any particular solution. Since 
‘ this is frequently evident in advance of a meeting, Member states conclude 
that it would be futile for the organs to attempt to reach a decision. Thus 
the Secretary General is left to solve the problem at ‘‘his own risk with as 
faithful an interpretation of the instructions, rights and obligations of the 
Organization as possible in view of international law and the decisions 
already taken.” 

The dilemma as posed by Mr. Hammarskjold is this: Should the Secre- 
tary General, to avoid offending one or another group of Members, take 
the easy way out and refuse to implement a valid decision on the ground 
that a specific implementation would be opposed to positions some Members 
might wish to take, as indicated perhaps by an earlier minority vote? 
Should he, for example, have abandoned the operation in the Congo, be- 
cause almost any decision he made as to the composition or rôle of the 
Foree would have been contrary to-the attitudes of some Members as re- 
flected in debates or in votes, although not in a formal decision ? 

Mr. Hammarskjold’s answer ‘‘in law’’ was clearly that he could not 
abandon the Congo operation. However, he, saw the crucial issue in 
whether or not the Secretary General can resolve controversial questions 
on a truly international basis without obtaining the formal decision of the 
organs. On the basis of experience he believed that the Secretary General 
can do just this: the Secretary General can carry out his tasks in con- 
troversial political situations with full regard to his exclusively interna- 
tional obligations under the Charter and without subservience to a par- 
ticular national or ideological attitude. He is not ‘‘a kind of Delphic 
oracle who alone speaks for the international community,’’ but he has 
available for his tasks varied means and resources. Mr. Hammarskjold 
listed as of primary importance: 

(1) the principles and purposes of the Charter—the fundamental law 
accepted by all—‘‘necessarily general and comprehensive” yet ‘‘specific 
enough to have practical significance in concrete cases’’; 

(2) the body of legal doctrine and precepts (supplementing the Charter 
principles) that has been accepted by states generally and particularly 
as manifested in the resolutions of United Nations organs. 

Since problems of political judgment will still remain after resort to 
these sources, the Secretary General must reduce the element of purely 
personal judgment by seeking to obtain what is regarded as representative 
opinion of the Organization through such constitutional means as 

(1) consultations with permanent missions to the United Nations safe- 

guarded by diplomatic privacy; 
_ (2) advisory committees, such as those on UNEF and the Congo, com- 
posed of representatives of the governments most directly concerned and 
representing diverse political positions. To Mr. Hammarskjold, these 
committees provided an essential link between the judgment of the execu- 
tive and the consensus of the political bodies. 
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According to Mr. Hammarskjold’s summary, the Secretary General will 
carefully seek guidance in the decisions of the main organs, in statements 
relevant for the interpretation of those decisions, in the Charter and in 
generally recognized principles of law, remembering that by his actions he 
may set important precedents. Further, he will report to the main organs 
as completely as circumstances will permit, seeking their guidance whenever 
it seems possible to obtain such guidance. 

It is interesting to note in perusing the Secretary General’s Reports on 
the Congo that, at a time when the Security Council and the General As- 
sembly show substantially less interest in legal precepts than in earlier 
years, the Secretary General has displayed an acute awareness of the law 
and great skill in legal reasoning as a method for reducing the area of his 
discretion. But Mr. Hammarskjold recognized that even if all of the steps 
summarized above are taken, the reduced area of discretion will be large 
enough to expose the international Secretariat to heated political contro- 
versy and to accusations of a lack of neutrality: 


[T]he international civil servant cannot be accused of lack of neu- 
trality simply for taking a stand on a controversial issue when this is 
his duty and cannot be avoided. But there remains a serious intel- 
lectual and moral problem as we move within an area inside which 
personal judgment must come into play. Finally, we have to deal 
here with a question of integrity or . . . a question of conscience. 


The international civil servant must keep himself under the strictest 
observation. He is not requested to be a neuter in the sense that he 
has to have no sympathies or antipathies, that there are to be no in- 
terests which are close to him in his personal capacity or that he is to 
have no ideas or ideals that matter for him. However, he is requested 
to be fully aware of those human reactions and meticulously check 
himself so that they are not permitted to influence his actions. This 
is nothing unique. Is not every judge professionally under the same 
obligation ? 


If.the international civil servant knows himself to be free from such 
personal infinences in his actions and guided solely by the common 
aims and rules laid down for, and by the Organisation he serves and 
by recognised legal principles, then he has done his duty, and then he 
can face the criticism which, even so, will be unavoidable. As I 
said, at the final last, this is a question of integrity, and if integrity in 
the sense of respect for law and respect for truth were to drive him 
into positions of conflict with this or that interest, then that conflict 
is a sign of his neutrality and not of his failure to observe neutrality— 
then it is in line, not in conflict with his duties as an international civil 
servant." 


It is difficult to read these words without emotion and sympathy for a 
man who served the international community with devotion and ability. 
Not only was Mr. Hammarskjold compelled to defend his personal integrity 
and that of his staff against an attack exceeding entirely the bounds of 


85 U.N. Press Release, note 7 above, at-19-20. 
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criticism which a person engaged in political affairs must expect; but he 
was constrained to defend also the position of the Secretariat as one of 
“the principal organs’’ in the scheme of the Charter as it has evolved in 
the constitutional life of the Organization. 


Wary THE SHIFT ro THE SECRETARY GENERAL? 


It is essential to view the Secretary General’s position in the context of 
the constitutional development of the United Nations. When the Security 
Council became deadlocked in the late ’40’s and early ’50’s, the principal 
responsibility for political problems shifted from the Security Council to 
the General Assembly. The United States argued that, if the Security 
Council is frustrated by a veto, the Assembly must step into the gap, be- 
cause under ‘‘the doctrine of compensation,’’ the atrophy of one organ 
requires compensatory development of another organ of the Organization.** 
This move toward the General Assembly culminated in the adoption in 
` 1950 of the ‘‘Uniting for Peace’’ resolution, in which the Assembly asserted 
its power to deal on an emergency basis with any matter affecting inter- 
national peace on which the Security Council failed to act because of the 
lack of unanimity among the permanent members, and, if necessary, to 
recommend military sanctions against an ageressor.*7 This development, 
while not foreseen in San Francisco, was sustainable constitutionally be- 
cause in the Charter the General Assembly was given concurrent jurisdic- 
tion with the Security Council in matters affecting international peace. 

Politically, the move was popular with most of the smaller states be- 
cause it tended to increase their influence in matters which would otherwise 
be dealt with principally by the great Powers in the Security Council. 
The Soviet Union fought the shift to the Assembly because it foreshadowed 
a reduction in the effectiveness of the veto power. Yet the Soviet Union 
subsequently did not hesitate to support the use of the ‘‘Uniting for Peace’’ 
procedure in the Suez crisis of 1956 ** and again in connection with the 
situation in Jordan and Lebanon in 1958.°° One can therefore .conclude 
that the constitutional development based on the ‘‘Uniting for Peace” . | 
resolution has become part of the generally accepted United Nations doc- _ 
trine. l : 

The radical adjustment in the balance of power between the two political 
organs of the United Nations occurred while Trygve Lie held the office 


36 E.g., Mr. John Foster Dulles, in U.N. General Assembly, 2d Bess., Official Records, 
Ist Comm., pp. 78, 172-178 (Oct. 18, 1947); B. V. Cohen, The United Nations—Constitu- 
tional Developments, Growth, and Possibilities at 15-19 (1961). 

87 Res. 877A (V) of Nov. 3, 1950, U.N. General Assembly, 5th Sess, Official Records, 
Supp. No. 20, pp. 10-12 (Doe. A/1775) (1950). 

38 U.N. Security Council, 11th Year, Official Records, 751at Meeting, pp. 2-4, 22 (Oct. 
81, 1956); Repertoire of the Practice of the Security Council, Supp. 1956-1958, p. 76 
(1959). 

89 U.N. Security Council, 18th Year, Official Records, 888th Meeting, pp. 8-9 (Aug. 7, 
1968); Repertoire of the Practice of the Security Council, Supp. 1956-1958, PP- 76-77 
(1959). 
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of Secretary General.*? Mr. Lie came to the United Nations from an active 
political life in his native Norway and it was taken for granted that as 
Secretary General he would play a political rôle of some significance. In 
fact he did not hesitate to take political initiative and to seek to influence 
governments and other United Nations organs. He was outspoken in his 
annual reports to the General Assembly. He was given relatively few 
and rather limited tasks by the political organs, but he pressed his views 
upon them during the consideration of the Iranian and Palestine questions. 
In the first Greek case, he forcefully stated his views as to his independent 
power of investigation.* Again, he prepared on his own initiative a ten- 
point program for the achievement of peace through the United Nations, 
toured the principal capitals to obtain its acceptance, and brought it before 
the General Assembly. He submitted to members of the Security Council 
a far-reaching memorandum bearing upon the representation of China in 
the United Nations. Although the Korean conflict was first brought to the 
attention of the Security Council by the United States, Mr. Lie subse- 
quently took the position that he invoked his right under Article 99 for 
the first time in that matter.** Professor Goodrich believes that Mr. Lie, 
while staying entirely within the Charter law, ‘‘sought to provide leader- 
ship too openly and independently” and without ‘‘sufficient care to have 
the support of those whose approval was necessary.’’*® Another and 
perhaps more important reason why Mr. Lie encountered difficulties in 
seeking to develop the potential of his office was the fact that at that early 
stage of the Organization, the governments, jealous of their prerogatives 
as members of the political organs, felt little need for an active political 
role by the Secretary General. Strong Soviet opposition to Mr. Lie, 
caused principally by his stand on Korea, prevented the Security Council 
from recommending his reappointment for another term. In view of the 
deadlock in the Council the Assembly decided to continue Mr. Lie in office 
for a period of three years, but the Soviet group refused to deal with him. 


40 Mr. Lie served from 1946 to 1953. 

41 When the Security Council was discussing the first Greek question submitted by 
the Ukrainian S.S.R. in 1946, the Secretary General made the following statement: 
‘Just a few words to make clear my own position as Secretary-General and the rights 
of this office under the Charter. Should the proposal of the United States representa- 
tive not be carried, I hope that the Council will understand that the Secretary-General 
must reserve his right to make such enquiries or investigations as he may think neces- 
sary, in order to determine whether or not he should consider bringing any aspect of 
this matter to the attention of the Council under the provisions of the Charter.’’ 

It is interesting that the representative of the U.S.S.R. replied as follows: ‘‘As the 
representative of the Union of Soviet Socialist Republics I would like to say the fol- 
lowing in connexion with the statement made by the Secretary-General. I think that 
Mr. Lie was right in raising the question of his rights. It seems to me that in this case, 
as in all other cases, the Secretary-General must act. I have no doubt that he will do so 
in accordance with the rights and powers of the Secretary-General as defined in the 
Charter of the United Nations.’’ U.N. Security Couneil, Ist Year, Official Records, 
70th Meeting, p. 404 (Sept. 20, 1946). 

42 U.N. General Assembly, 5th Bess., Official Records, 289th Meeting, p. 176 (1950). 

43 Goodrich, The United Nations 140 (1960). 
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After Mr. Lie’s resignation in 1953, Mr. Hammarskjold was appointed in 
his place. It is perhaps significant that a choice of Mr. Lie’s successor fell 
not on another political figure. but on a career civil servant and expert 
economist. 

Not Jong thereafter, in the mid-fifties, a further shift took place gradu- 
ally, this time from the General Assembly to the Secretary General, as il- 
lustrated by Mr. Hammarskjold’s examples. There were several reasons 
for this development: 

/ (1) With the increase in United Nations membership after 1955 from 61 
to almost 80 and subsequently to the present total of 104, the Assembly has 
become even more unwieldy as an action body than it was before. The 
growing number of smaller states and the variety of interests has made it 
more difficult for the Assembly to reach agreement on specific steps. 

(2) The United Nations undertook new tasks which involved operational 
responsibility, suchas the organization and administration of the United 
Nations Emergency Force for Egypt. 

(3) The loosening of the Western alliance in and outside the United 
Nations during the Suez crisis and thereafter has reduced its influence and 
has made the United States initiatives more difficult. The increase in the 
number and influence of smaller Members from Africa and Asia has also 
contributed to this development. 

The new operational activities required an increase in the responsibility 
of the Secretary General, since certain decisions had to be made by an 
individual. However, due to the other two reasons suggested ‘above, a 
tendency has rapidly gained momentum to drop all difficult problems into 
the Secretary General’s lap without adequate guidance from the political 
organs. The fact that Mr. Hammarskjold performed so well added to the 
momentum, but he made a genuine effort to keep this movement within 
bounds. Both by his background and inclination, he tended toward more: 
traditional methods of diplomacy than those employed by Mr. Lie and 
showed greater sensitivity to’the views of governments and the rôle of the 
political organs. At the outset, at least, Mr. Hammarskjold sought to leave — 
the initiative to the political organs and to avoid involvement in ‘‘cold 
war’? issues. On occasion he took the initiative without an express request 
from the political organs or asked for a mandate suggesting his own in- 
structions. However, in 1956 he was placed in the position of having to 
negotiate the complex series of arrangements with Egypt and the other 
states concerned in the Suez crisis on the basis of a few broad principles 

‘laid down by the Assembly. At that time, the United States submitted 
proposals which would have established two committees composed of Mem- 
ber governments to deal with the Arab-Israeli controversy and with the. 
reopening of the Suez Canal.. However, these proposals were abandoned, 
and the entire burden was placed upon the Secretary General. Because 


#4U.N. General Assembly, Ist Emergency Spec. Sess., Official Records, Raced 
Agenda Item No. 5, at p. 6 (A/3272) (1956), tbid. at pp. 6-7 (4/3273) (1956); for a 
statement of the U. 8. position by Mr. Lodge, see U.N. General _ Assembly, ist Emergeney 
Spec. Bess., Official Records, 568rd Meeting, pp. 46-48 ns 8, 1956). | 
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of the continued concurrence of interests of the two principal Powers, the 
Seeretary General succeeded in retaining the essential support throughout 
the tortuous negotiations.** In the Congo crisis, however, the very brittle 
initial agreement, reflected in the first three Security Council resolutions, 
collapsed when Mr. Mobutu, after the removal of Premier Lumumba, ex- 
pelled Communist diplomats from the Congo—at a moment when Chair- 
man Khrushchev was on his way to the General Assembly. 


TOWARD ImproveD DECISION-MAKING IN POLITICAL ORGANS 


Professor Korovin of the Soviet Academy of Sciences charges that, dur- 
ing the Suez crisis and particularly during the events in the Congo, the 
Secretary General ‘‘arbitrarily arrogated to himself’’ the ‘‘supreme com- 
mand’’ of the United Nations Force, although such powers are ‘‘wholly re- 
served for the Security Council and its Military Staff Committee” by 
Articles 45 to 49 of the Charter. The Secretary General’s recent ‘‘de- 
mand’’ that qualified military specialists be assigned to the Secretariat is 
taken by Professor Korovin as further evidence of the ‘‘militarization’’ of 
the Secretariat functions: 


Neither the U.S.S.R. nor any other state which holds dear its freedom 
and security would agree that after implementing general and complete 
disarmament, police (militia) contingents, contributed by member 
states to the Security Council if there arose a threat to the peace, 
should be entrusted to the sole command of the Secretary-General who 
could utilize them for suppressing the freedom of the peoples or 
throttling their movement for national liberation.*® 


To the extent that this argument postulates exclusive Security Council 
authority with respect to the use of armed force within the United Nations 
` framework, it was refuted by the ‘‘Uniting for Peace” resolution, in which 
the General Assembly affirmed its power to recommend use of force. The 
Secretary General was keenly aware of the legal limits imposed upon the 
United Nations organs with respect to the employment of force. What- 
ever rôle he assumed with respect to the United Nations military forces, it 
was in response to a mandate, however general and broad the mandate may 
have been, issued to him by the Security Council or the Assembly in ac- 
cordance with Article 98 of the Charter. The proposals and steps which 
he initiated did not exceed the scope of his general power under Article 99. 
Furthermore, there is no evidence to support the charge by the Soviet 


45 Cf., for instance, the following statement by Mr. Sobolev, the representative of the 
U.S.S.R., during the Suez problem discussion: ‘‘May I begin by saying that the Soviet 
delegation has confidence in the Secretary-General of the United Nations and lends him 
its support.’? U.N. Security Council, 11th Year, Official Records, 751st Meeting, p. 2 
(Oct. 31, 1956). 

48 Korovin, ‘‘ Ways of Reorganizing the U.N. Executive Organs,’’ 6 International Af- 
fairs 7, at 9 (December, 1960). 

47 Bee, ¢.g., the Secretary General’s statement in U.N. Security Council, 15th Year, 
920th Meeting, S/P.V. 920 (Dec. 13, 1960) (Provisional). 
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scholar that the Secretary General or his associates violated the obligation - 


of impartiality under Article 100 in the Congo case. 
But speaking on the Congo problem in the Security Council on De- 


_ cember 13, 1960, the Secretary General said: 


. . . there are daily decisions, involving interpretations in detail of 
the extent of our power, which I and my collaborators now have had 
to take alone for five months. Representatives of the Council or the 
Assembly might well shoulder on behalf of the General Assembly or 
the Council the fair share of the responsibility of those organs for 
current interpretations of the mandate .. .@ 


Clearly Mr. Hammarskjold felt that the area of discretion within which 
he had been compelled to make decisions with far-reaching political implica- 
tions had been much too wide.* 

In our divided world the consensus on which the United Nations is built 
is narrow and brittle. If one begins to reason in terms of basic philoso- 
phies, the differences in values between the Communist and non-Communist 
world become so sharp as to defy communication, let alone conciliation. In 
Communist theory, a non-Communist by definition cannot be ‘‘neutral’’; 
there is only a ‘‘socialist’’ integrity and morality, as there is only a 
“socialist” legality, and law is an instrument of the ruling group. ‘‘Both 
moral and legal rules are but a means for carrying out Communist 
plans. 79) 50 

The non-Communist part of the world has its own—and very different— 
ideas of ‘‘neutrality,’’ integrity and law. We believe that if the United 
Nations advances the cause of international security and peaceful change in 
accordance with the purposes and principles of the Charter, it will thereby 
advance the cause of individual freedom, as we see it, and our values in 


_general. 


. Yet the life of the United Nations as the most advanced instrument of 
international co-operation on the universal level depends on whether it 


48 Ibid. 
49 Envisaging the possibility that his mandate might be broadened, Mr.. ‘Hammarskjold 


paid: 


CI, would further invite the Council to consider such arrangements as would mean 
that Member nations would assume formally their part of the responsibility for the 


- policy pursued from day to day in the Congo. This does not mean that the operations 


of the Secretary-General or his special representative should be put under some kind of 
stultifying control of a parliamentary body; conditions do not permit such a policy. 
Nor does it mean, from my side, any, reservations as regards the extremely useful 
activities of the Advisory Committee, the members of which, however, do not carry any 
formal responsibility for. the policy pursued ...’’ Ibid. 

50 Quins, Soviet Law and Soviet Society 82 (The Hague, 1954) ; Karows, Recht und 


‘Moral in der Soxialistischen Gesellschaft, Chs. IT and (Berlin, 1954); Lapenna, 


Conceptions Soviétiques de Droit International Public 56/58 (Paris, 1954). For a 
survey of the evolution of Soviet legal thought, see Grzybowski, Doctrines of Soviet 
Legal Institutions, Oh. I (Parallels and Analogies) and Oh. IV (Re-education) (sched- 
uled for publication by the Michigan University Law School in 1962). For the attitude 


' of the U.N. Secretary General on ‘‘the gulf between Est and West,’’ see Bloomfield, 


The United Nations and U. S. Foreign Policy 125 (1960). 
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can function despite the ideological cleavage, and this in turn depends on 
viewing the United Nations in the first place as a practical instrument to be 
employed by governments for concrete arrangements reflecting a measure 
of common interest and helpful in the maintenance of peace. The success 
of these arrangements helps in broadening the consensus in the Organiza- 
tion which in turn should lead to stronger and more independent institu- 
tions. 

In the emerging European Communities in which wide consensus has 
been achieved among related states on a regional level, there function today 
collegiate executive bodies with significant powers independent of the 
member governments. These powers, however, are confined to the economic 
sphere; they are spelled out in extensive treaty provisions representing 
agreed rules and carefully negotiated adjustments of interests; and they 
are exercised generally within the bounds of directives issued by the politi- 
eal organs, which are more or less controlled by the governments and func- 
tion under a realistic weighted voting formula. Moreover, the executives 
are politically responsible to a quasi-parliamentary body which, at least in 
theory, may force their dismissal by a motion of censure. Again, those acts 
of the executives which have legal effect upon governments and individuals 
are subject to extensive judicial review by a judicial tribunal. In practice, 
finally, the executives have shown considerable reluctance to use their 
independent powers in the face of strong opposition of member govern- 
ments. l 

Today there is obviously little basis for an analogy between the status 
of tbe Community executives and the Secretary General acting in the 
exercise of his power under Article 99, however broadly defined, or in the 
performance of a mandate entrusted to him under Article 98. Neverthe- 
less, the European executives, resting on a broader consensus and thus re- 
quiring less accountability, tend to hold back in exploiting their power, 
while the Secretary General, operating in a less favorable political context 
with Jess consensus upon which to base himself and with less explicit 
authority, is compelled to draw upon the full amplitude of his powers. 

The Secretary General must continue to play an important réle in the 
United Nations scheme. Until the basic consensus widens, however, and 
the United Nations evolves further, important policy decisions with political 
implications must be made by the governments through the political organs 
and should not be delegated to the Secretary General. If this conclusion 
is warranted, what steps can be taken to establish a balanced relationship 
between the Secretary General and the political organs? There are no 
dramatic solutions, and the answer certainly does not lie in the Soviet pro- 
posals, which would destroy the international civil service and reduce 
drastically the capacity of the United Nations to take action in political 
controversies.“ 


ti The following argument by Professor Korovin, seeking to refute the paralyzing 
effect of the ‘‘triumvirate’’ proposal, is not very convincing: 

‘*In reality, however, the assertion that the work of a collective U.N. Secretariat 
would inevitably be paralyzed by a ‘veto’ of one of its three members is completely 


ft 
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1. In the first place, every effort should be made to improve the policy- 
making rôle of the political organs, particularly the General Assembly, but 
also of the Security Council. In the early years of the Organization, when- 
ever an important matter came before the Security Council or the General 
Assembly, these bodies, almost as a matter of standard procedure, ap- 
pointed committees from among their members which would investigate the 


problem, proceed if necessary to the scene of the controversy, and report ` 


with proper recommendations to the parent body. This practice might 
well be resumed. A subcommittee of the Security Council or a commission 


` of the Assembly would have been much more useful to the Secretary Gen- 


eral in the Congo case than an advisory committee which he had to appoint 
himself and which had no independent responsibility. An Assembly .com- 
mission in Leopoldville could have given the Secretary General at jeast 
some of the guidance for which he pleaded, even though the commission’s 
decisions might not have been unanimous. Of course the Secretary Gen- 
eral’s operational tasks must not be hampered by such a responsibility- 
sharing device. It should be possible to increase the rôle of the political 
organs and their subsidiary bodies in the ‘‘interplay between parliamentary 
operations in the United Nations, political action, diplomatic negotiation, 
military operations and administrative measures, ”” ** without impairing the 
basic effectiveness of the pattern of action evolved in the Congo enterprise. 

In dealing with controversies generally—depending on the nature of the 
case and whether fact-finding, mediation or other tasks are called for—the 
political organs may resort to individual mediators, experts, and of course 
to the Secretary General, but for the purpose of more specific tasks and 
within fairly specific directives. It is important to keep in mind that the 
Secretary General’s sources of information are limited and that, in this 
respect also, he is dependent substantially upon governments unless his 
own means of obtaining information are improved. The panel of mediators 
which was established by the Assembly some time ago might be revived and 
brought up to date so that the organs would have at their disposal the serv- 
ices of distinguished individuals on whom they could call when necessary. 
A report of the Interim Committee prepared some years ago contains-some 


useful ideas in this respect." When such a mediator in a controversial ` 


case outlives his utility, he can be ‘replaced without an institutional crisis. 








unfounded. The Soviet proposal for a collegiate Seerctariat contains no special ‘veto’ 
right. The equal position of members of any collegiate body makes it incumbent upon 
them to seek agreed and mutually acceptable decisions. If agreed decisions on ques- 
tions of principle are not achieved in the General Secretariat, then it should be re- 
membered that the Secretariat itself is only the executive organ of the Security Council 


and General Assembly (Article 97 of the Charter). . Hence, in the absence of agreement - E 
within the General Secretariat, the final word remains with these two ees bodies of’. 


the U.N.’’ Korovin, loo. cit. note 46 above. 


52 Introduction to the Annual Report of the Sasrotary General ‘o ‘on the Work’ of of the, f 
Organization, June 16, 1959-June 15, 1960, U.N. General Assembly, 15th Sess., Official " 


Records, Supp. No. 1 A at p. 3 (Doe. ‘A/4890/Aad. 1) (1960). . 
s3 Beo Report of the Interim Committee, U.N. General Assembly, 8rd Sess., Official 


Records, Supp. No. 10, at pp. 22-36 (Doe. A/605) (Aug. 18, 1948); Res. 268 (IIT), ' 
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2. While the new Assembly of 104 Members is not a very nimble instru- 
ment for reaching decisions, the difficulties have been over-publicized and 
exaggerated. Evaluating the performance of the Resumed Fifteenth Ses- 
sion of the Assembly from the national viewpoint of the United States, a 
high official of the Department of State enumerated a number of im- 
portant controversial decisions on which the necessary two-thirds majority 
was obtained.** What is needed to improve decision-making in the As- 
sembly is a new generation of ‘‘parliamentary diplomats’? who combine 
consummate political skills with keen awareness of the importance of parlia- 
mentary procedure, unlimited capacity for human contact and realistic 
knowledge of the changing world. They must master the art of bloc 
politics, perceive the foct of real influence and discount the delusion stem- 
ming from the ‘‘one Member—one vote’’ voting formula. Bloes and bloe 
voting will remain a permanent feature of a political.body such as the 
Assembly. Effective bloc action requires clear, predictable, but flexible 
long-range policy by the major Powers and systematic continuing con- 
sultation on all levels. The smaller nations, including the greatly strength- 
ened Afro-Asian group, must be aware that the Assembly will evolve into 
a policy-making body only if the views of the great Powers are given ade- 
quate weight. 

3. The absurdly cumbersome structure of the Assembly must be stream- 
lined. The Assembly cannot continue doing its work in the seven main 
committees, each of which is composed of 104 representatives. Hither the 
concept of committees-of-the-whole must be scrapped, or steps must be 
taken to ensure that the substantive work is done in subcommittees of a 
workable size. Some of these subcommittees might become standing groups 
and continue to function after the Assembly adjourns. A number of minor 
adjustments have been recommended which might make the Assembly’s 
work somewhat more effective and could be put into force without much 
difficulty.“* Even a more rigorous enforcement of the Assembly’s present 
rules of procedure envisaging limits on speeches would be helpful, as would 
a more forceful steering action by the General Committee. 








ibid., Resolutions, Pt. II, pp. 10-16 (Doc. A/900) (1949); idid., 4th Sess., Supp. No. 11 
(Doe. A/966) (1949); ibid., 5th Sess., Supp. No. 14 (Doc. A/1388) (1950). See also 
Hyde, ‘‘The Development of Procedures for the Peaceful Adjustment of Disputes,’’ and 
Schwebel, ‘‘Seeretary-General and Secretariat,’’ in Commission to Study the Organiza- 
tion of Peace, Ninth Report and Papers Presented to the Commission, at pp. 153 and 198 
respectively (1955). Cf. Twelfth Report of the same Commission, Peaceful Oo-existence 
—a New Challenge to the United Nations, at pp. 33-34 (1960). 

5¢ Address by the Honorable Harlan Cleveland, Assistant Secretary of State for In- 
ternational Organization Affairs, 1961 Proceedings, American Society of International 
Law 206; Dept. of State Press Release No. 273 (Rev.), pp. 2-3 (April 29, 1961); 44 
Dept. of State Bulletin 808 (1961). 

55 For the most recent study and survey of previous Assembly efforts in this field, see 
Bailey, The General Assembly of the United Nations, a Study of Procedure and Practice 
(1960). See also Stein, Some Implications of Expanding United Nations Membership 
(Memorandum for the Carnegie Endowment for International Peace, 1956). 
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The representative of Ghana recently suggested a reconsideration of the 
existence of the ‘‘Little Assembly” with a view to establishing a more ef- 
fective organ."® This standing ‘‘Interim Committee’’ of the General As- 
sembly, composed of all Members, was established in 1947 to do preparatory 


_ and follow-up work between the annual sessions, but it has never been 


used on important political problems and has fallen into disuse because of 
constitutional objections to its existence pressed by the Soviet group. Sub- 
committees of such an intersessional committee, organized as the need arises, 


©- might improve the decision-making process. The radical increase in the 


membership from Africa and the particular rôle which the United Nations 
seems destined to play on that Continent raise the possibility of new 
regional instrumentalities within the framework of the Organization. In 
any event, a review of these matters should be undertaken, perhaps under 
the aegis of the Assembly itself, but from a broader perspective than the 
studies carried out by Assembly committees from time to time in the past. 

4. As far as the-Secretariat is concerned, ‘‘every effort should be made 
to avoid one-sidedness or the appearance of one-sidedness.’’ ‘‘[WlJide geo- 


graphical representation, especially on the upper echelon,’’ affords ‘‘some ` 


assurance that different points of view and perspectives will be repre- 
sented.” "Widening of the representation is necessary, particularly dur- 
ing this period of radical increase in the membership. Mr. Hammarskjold 
suggested recently that five Assistant Secretaries General be selected by 
him ‘‘on a broad regional basis’’ who would be responsible for assisting him 
on political problems, ‘‘AIl the members of the group would be available 


for special assignments entrusted to them by the Secretary-General on his | 


own responsibility and at his discretion.’?** What is perhaps even more 
important, the Secretariat officials must maintain self-restraint and disci- 
pline. They must obey the directives of the United Nations organs, must - 
insist on guidance from them and seek such guidance through formal pro-. 
cedures and informal means. The recent French-Tunisian controversy. % 
presented a problem whether the Secretary General should seek compliance © 


` with a Security Council resolution ® without a directive from the Council, 
in response to a request from only one of the two parties in conflict. While’: 


the Secretary General clearly is concerned with any matter before the; 
Security Council, there may be a delicate question of ways and means; 
private or public, for any initiative he wishes to take under such circum- 
stances in order to achieve settlement without unnecessary criticism. : 

5. In view of the dramatic increase in United Nations membership, the. 
number of representatives on the Security Council,. the Economie and” . 
Social Council, and other bodies must be increased correspondingly so as * 
to reflect the new interests represented in. the United, Nations. ‘While in 


58 U.N. Doc. A/AC.18/SR.88 at p. 2 (June 26, 1961). eae 5 

57 Johnson, ‘‘ Helping to Build New. States,’’ in Wilcox and: Haviland (eds.) ha United 
States and the United Nations 8, at 12 (1961). ane: 

68 Schachter, 1961 Proceedings, American Society of Intérnatighil Law at 86., 

59 U.N. Doc. A/4794 at p. 6 (June 30, 1961). p 

80 U.N. Doo. 8/4882 (July 22, 1961). 
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one sense such an increase might render the decision-making more difficult, 
it would strengthen the authority of the bodies concerned and contribute to 
redressing the balance among the United Nations organs, thus alleviating in 
some measure the problems of the Secretary General. 


CONCLUSIONS 


Mr. Hammarskjold rendered an admirable account of the rôle of his 
office in law and in fact. More than any single person, he contributed 
to the growth of the ‘‘principal organ’’ which he headed. As the United 
Nations assumes new action responsibilities in the field of maintaining peace 
and order, the executive and operational duties of the Secretariat must 
grow correspondingly. In a measure, the increase in the Secretary Gen- 
eral’s rôle reflects on the international level the increased rôle of the na- 
tional executive in a modern state. However, despite the growing prestige 
and symbolic weight of his office, the Secretary General has no independent 
national power to fall back on, and his resources are still limited. He is 
thus intensely vulnerable when forced to exercise discretion on con- 
troversial matters, particularly if great-Power interests are involved. 

In the present world situation, it would therefore be unwise for the 
Member governments and for the United Nations political organs to con- 
tinue to place the burden of their responsibility indiscriminately upon the 
shoulders of the Secretary General and to charge him with political tasks 
without proper political guidance. It follows as a logical conclusion that 
the political organs, which alone can make important political decisions 
and provide adequate political guidance, must improve their decision-mak- 
ing process. This is particularly true with respect to the General As- 
sembly, whose cumbersome procedure has become even less manageable 
with the rapid increase in membership. The future division of responsi- 
bility between the Security Council and the General Assembly is by no 
means clear. Although there has been some resurgence of activity in the 
Security Council, the Assembly seems to be evolving into a body which in 
due course may assume the predominant policy-making authority, provided 
that it will be able to harmonize the interests of great and smaller Powers. 
If the Assembly aspires to a position of polipa control, it must adjust its 
structure accordingly. 

If there is no improvement in political decision-making in the United 
Nations, the working of ‘‘the doctrine of compensation’’ will compel the 
Secretary General to continue to exercise broad discretion at a considerable 
personal sacrifice: and at a risk of stress within the Organization. Mr. 
Hammarskjold made it clear upon his reappointment in 1957 that he was 
determined to do so, if necessary. After having stressed that the Secre- 
tary General should not be asked to act without guidance, Mr. Hammar- 
skjold said: 


[It] is in keeping with the philosophy of the Charter that the Secre- 
tary-General should be expected to act also without such guidance, 
should this appear to him necessary in order to help in filling any 
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vacuum that may appear in the systems which the Charter and tradi- 


tional diplomacy provide for the safeguarding of peace and security.” . 


A glance into the crystal ball may even suggest a possible power struggle 
between a more powerful Secretary General and the Security Council on 
one hand, and the Assembly on the other, creating a new sense of solidarity 
-among the Assembly delegations akin to that existing among members of 
‘parliamentary and quasi-parliamentary bodies. If, however, the next 
Secretary General is less forceful and less influential than Mr. Hammar- 
skjold was, the need for more effective and sustained policy-making by the 
political organs will be even more acute than it is today. In any event, 
as a matter of categoric axiom, the United Nations cannot abdicate its 
responsibilities because one or the other of its organs is incapable of 
decision. i 


e1 U.N. General Assembly, 12th Sess., Official Records, 690th Meeting, p. 175 (1957). 
On the same occasion Mr. Kuznetsov, the representative of the U.S.S.R., had the fol- 
lowing to say: 

‘Allow me, Mr. Hammarskjold, to extend to you the congratulations of the Soviet 
delegation on your election to the post of Secretary-General of the United Nations. 

‘It is hardly necessary to mention the important role that can and should be played 
by the Secretary-General of an organization which now has a membership -of eighty-two 
States and which is called upon to direct the efforts of all its Members towards fulfilling 
its basic task—the maintenance and strengthening of world peace. 

‘We fully appreciate Mr. Hammarskjold’s efforts in a number of matters related to 
the activities of our Organization. We must nevertheless note, in this connerion—and 
here I think that the Secretary-General will agree with me—that many problems of 
vital importance to the preservation and strengthening of peace remain to be settled. 
I should like to express the hope that, during Mr. Hammarskjold’s second five-year term 


as Secretary-General, the United Nations will achieve far greater success in solving the 


problems with which it is confronted.’’ Ibid. 





SOME OBSERVATIONS ON THE INTERNATIONAL COURT 
OF JUSTICE 


By Lro Gross 
Of the Board of Editors 


I 


The International Court of Justice, the principal judicial organ of the 
United Nations, unquestionably has made important contributions to the 
development of international law, though perhaps not-on a scale that was 
optimistically assumed or, at any rate, hoped for at the time of its found- 
ing. Nor has the réle which it has played in the actual functioning of the 
organization come up to these expectations. It may be well to recall at the 
outset what they were. In the words of the Report of the Rapporteur 
of Committee IV/1 at San Francisco: : 


On the basis of the texts proposed for the Charter and for the 
Statute, the First Committee ventures to foresee a significant role for 
the new Court in the international relations of the future. The 
judicial process will have a central place in the plans of the United 
Nations for the settlement of international disputes by peaceful means. 
An adequate tribunal will exist for the exercise of the judicial func- 
tion, and it will rank as a principal organ of the Organization. It is 
confidently anticipated that the jurisdiction of this tribunal will be 
extended as time goes on, and past experience warrants the expecta- 
tion that its exercise of this jurisdiction will command a general sup- 
port. 

A long road has been travelled in the effort to enthrone law as the 
guide for the conduct of states in their relations one with another. A 
new milepost is now erected along that road. In establishing the In- 
ternational Court of Justice, the United Nations hold before a war- 
stricken world the beacons of Justice and Law and offer the possibility 
of substituting orderly judicial processes for the vicissitudes of war 
and the reign of brutal force.+ 


In espousing the view that international adjudication of disputes might 
become a substitute for war and force, the report merely adopted what has 
virtually become the leitmotif of the peace movement, of the advocates of 
arbitration, since the turn of the century. As will be shown presently, this 
view no longer predominates, though it has by no means been abandoned. 
With respect to the hope or expectation that law would be enthroned as a 
guide for the conduct of states or that the Court would play a significant 
réle in the United Nations, there is hardly a difference of opinion; neither 
has the Court played such a rôle nor has international law significantly 
expanded its moderating and regulatory influence in the relations of states. 


1 Report of the Rapporteur of Committee IV/1 to Commission IV, Doc, 913 (June 12), 
18 U.N.O0.1.0. Does. 881, at 398. k 
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II 


Arbitration’ or adjudication as an alternative to war for the settlement of 
disputes is a theme which runs from the Hague Convention for the Pacific 
Settlement of International Disputes of 1899 through the Covenant of the 
League of Nations to the Charter of the United Nations. The inspiration 
for this link was probably provided by the Alabama Arbitration of 1872 
which, it was widely believed, averted a war between the parties, the United 

States and the United Kingdom.? It is made explicit, along with the still 
current notion of the limitation of armaments as a means of ensuring peace, 
_in the Russian Circular Note proposing the program of the First Con- 
ference of December 30, 1898,* and in several articles of the Hague Con- 
ventions for the Pacific Settlement of International Disputes of 1899 
` and 1907.4 

Characteristically, the governments, while affirming on the one hand 
the desirability of seeking solutions of differences by methods other than 
force, are careful, on the other hand, to hedge this commitment in such a 
way as to leave the door open for war.” However, the peaceful settlement 
of the 1904 Dogger Bank incident involving Russia and Great Britain with 
the assistance of a commission of inquiry confirmed the belief in the power 
of public opinion and the efficacy of new devices of diplomacy for the set- 
` tlement of issues involving national honor, if not vital interests.° The so- 
called Bryan Treaties of 1913-1914 reinforced the idea that wars can and 
would be avoided by skillful manipulation of international devices com- 
- bined with a cooling-off period.’ This, together with the 1907 proposal 


28ir Arnold D. McNair, The Development of International Justice, p. 8: ‘‘But with- 
out question the most important, from the point of view of both the danger it averted 
and the influence it exerted upon the future, is the Alabama Olaims arbitration between 
the United States and Great Britain, which took place in Geneva in 1872... . The 
feature of this arbitration which captured the public imagination and was significant for 
the future was that two states were prepared to submit to a tribunal... disputes which 
were regarded as affeeting their honor and vital interests and as being of such a character 
that, I think I can say, had never been submitted to arbitration before and had often 
led to war.’’ See also Percy E. Corbett, Law in Diplomacy 152-156 (1959). 

8The Hague Conventions and Declarations of 1899 and 1907 (ed. by James Brown 
Beott, 1915), p. xvii: ‘‘ Acceptance, in principle, of the use of good offices, mediation, and 
voluntary arbitration, in cases where they are available with the purpose of preventing 
armed conflicts between nations.’ Pry 

«Ibid, 41 ff. Art. 1 of the 1899 Convention reads: ‘‘With a view to obviating, as far 
as possible, recourse to force in the relations between States, the signatory Powers agree 
to use their best efforts to insure the pacifle settlement of international differences.” 
See also Arts. 2, 8, and 15. 

5 See Art. 9: ‘‘In differences of an international nature involving neither honor nor 
vital interests ...’’; and Art. 16: ‘‘In questions of a legal nature, and especially in the 
interpretation or application of international conventions, arbitration is recognized by the 
signatory Powors as the most effective, and at the same time the most equitable, means 
of settling disputes which diplomacy has failed to settle.’? Ibid. 45, 55. 

6 For arbitration in the period between the First Hague Peace Conference and World 
War I, see Corbett, op. oit. 186-186. 

Tee 2 Oppenheim, International Law 14 (7th ed. by H. Lauterpacht, 1952); and 2 
Hyde, International Law 1570 (2nd ed., 1945). 
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for the creation of a permanent judicial Arbitration Court,’ completes the 
elements on the basis of which the Covenant of the League of Nations 
erected a coherent pattern of peaceful settlement. Without eliminating 
resort to war altogether, Article 12 provided, and the Members agreed, 
that disputes ‘‘likely to lead to a rupture’’ should be submitted to arbitra- 
tion or judicial settlement or to inquiry by the Council. Here, without 
drawing a distinction between legal and political disputes which is shown 
in Article 18, and confirming the belief of the Hague Peace Conference 
that wars can be avoided by new devices of diplomacy, a choice is offered 
between political—inguiry by the Council—and judicial procedures—ar- 
bitration and adjudication. The drive for such alternatives to war led, 
between 1918 and 1928, to the conclusion of well over one hundred and 
fifty bilateral treaties creating permanent institutions for the settlement . 
of disputes.’ 

The Geneva Protocol for the Pacific Settlement of International Disputes, 
adopted by the Assembly of the League in 1924, though it never entered 
into force, is a further stage in the invention of new, and the combination 
of existing, devices to maintain peace and security and to eliminate war.?° 
A similar effort at consolidation and systematization is represented by the 
General Act for the Pacific Settlement of International Disputes, adopted 
by the League Assembly in 1928 and adapted to changed conditions by the 
General Assembly of the United Nations in Resolution 268A (IIT) of April 
28, 1949.1 The link between some form of peaceful settlement and the 
elimination of war is particularly striking in the Locarno Agreements of 
1925 12 and the Treaty for the Renunciation of War of August 27, 1928, 
commonly known as the Pact of Paris or the Kellogg-Briand Pact. In the 
latter the parties ‘‘condemn recourse to war for the solution of interna- 
tional controversies,’ and consequently agree that the solution of all 
disputes or conflicts of whatever origin or nature ‘‘shall never be sought 
except by pacific means.’’ 13 

In addition to offering a combination of procedures for settling dis- 
putes, the Covenant provided for, and the League of Nations established, 
the Permanent Court of International Justice and the enforcement of 
its judgments as well as of awards rendered by arbitral tribunals.* The 
Court gave, during the period of its existence (1922-1946) thirty-two judg- 
ments and twenty-seven advisory opinions.*®> Of the latter, twenty opinions 


8 Scott, op. cit. 8L 

2 Max Habicht, Post-War Treaties for the Pacific Settlement of International Disputes 
xix (1981). For the period 1929-1941 a similar number of treaties is listed in Sys- 
tematic Survey of Treaties for the Pacifle Settlement of International Disputes, 1928— 
1948, pp. 1180 ff. (U.N. Pub. Sales No. 1949.V. 3). 

10 For text, see Habicht, op. cit. 929. 

11 General Assembly, 3rd Sess., Official Records, Pt. 2, Resolutions, pp. 10-11 (Doc. 
A/900). 

1254 League of Nations Treaty Series 291. 18 94 ibid, 59. 

14 Art. 13, par. 4, and Art. 14 of the Covenant. 

18 Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, p. 
779 (1943). For a brief analysis of the Court’s jurisprudence, see C. Wilfred Jenks, 
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were requested by the Council of the League in connection with disputes or 
situations of international concern which were pending before it.?¢ 

In spite of this impressive record of fence-building to contain war, minor 
and major hostilities were fought, and finally the second World War broke 
out. Did the governments then conclude that the various devices incor- 
porated and developed thoughtfully and systematically in an unprecedent- 
edly large number of bilateral and multilateral instruments were based on 
a fundamental misconception? By no means. The Charter of the United 
Nations, which was fashioned before the war was over, resumes the leitmotif 
and declares in new ways the old theme that peaceful procedures should 
supersede resort to force.’ It is expressed in Article 1, paragraph 1, in 
Article 2, paragraphs 3 and 4, and it pervades all of Chapter VI with the 
solitary exception of Article 38. Contrary to the reaction which had de- 
veloped in doctrine against the belief in the effectiveness of procedures for 
peaceful settlement of state differences which are rooted in political tensions 
or clashes of national interests, the Charter with remarkable consistency 
pursues one large object: the elimination of war, with the exception of 
limited self-defense and collective enforcement action, exceptions which are 
not relevant in this context. Even Article 36, paragraph 3, which directs 
the Security Council ‘‘to take into consideration that legal disputes should 
as a general rule be referred by the parties to the International Court of 
Justice,’’ is concerned exclusively with disputes ‘‘the continuance of which 
is likely to endanger the maintenance of international peace and security” 
or with situations of like nature. These are precisely the sort of disputes 
or situations which the dominant doctrine today tends to single out as 
peculiarly unsuitable for decision by the Court. It is worthy of note that 
in the one and only case in which the Council, acting under Article 36, 
paragraph 3, recommended that the parties refer their dispute to the 
Court—in the Corfu Channel Case—the United Kingdom brought the dis- 
pute to the Council under Article 35, which, like Article 36, deals with what 
might be called political disputes.*® The Court had no difficulty in decid- 








‘The Compulsory Jurisdiction of International Courts and Tribunals,’’ Preliminary Re- 
port, 24° Commission, 47 Annuaire, Institut de Droit International 119-182 (1957, I) (re- 
ferred to hereinafter as Jenks, Preliminary Report). 

16 Jenks, Preliminary Report 121. 

17 It may be noted in passing that this theme was received in the systems of major 
treatises on international law. Suffice it to refer to Oppenheim, op. oit. note 7 above. 
Part I is entitled ‘‘Settlement of State Differences,’’ Chapter I, ‘‘ Amicable Settlement 
of State Differences,’’ Chapter IT, ‘‘Compulsive Settlement of State Differences.’? In 
Hyde, op, ctt., Part VI is entitled ‘‘Differences between States. Modes of Redress 
other than War,’’ and Vol. 3, Part VII, ‘‘Differences between States. War.’’ 

18 Report of the Security Council to the General Assembly covering the period from 
July 16,1946, to July 15, 1947. General Assembly, 2nd Sess., Official Records, Supp. 
No. 2, pp. 51, 61 (Doe. A/866). In the debate the Soviet Union contended that the 
dispute did not constitute a threat to peace and security and that presumably for this 
reason it fell outside the competence of the Council. The United Kingdom submitted 
that it might be hard to define what constituted such a threat. The Council, by placing 
the item on its agenda and issuing the recommendation, presumably considered itself 
competent and the dispute as one constituting an actual or potential threat to the peace. 
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ing the legal issues involved in the dispute, and awarded damages to the 
United Kingdom which, regrettably, have not yet been paid by Albania.’ 
This case, isolated as it is, does not necessarily invalidate the doctrine; nor 
does it bear out the thesis that adjudication offers an alternative to war. 
Its contribution, modest though it is, by no means should be belittled, for 
it does lend support to the often advanced proposition that even so-called 
political issues can be broken down into legal and political components, 
and that the former are amenable to adjudication. This separability of the 
legal and political issues has been recognized by the governments parties to 
the Brussels Pact of March 17, 1948. They agree to refer to the Court all 
disputes falling within the scope of Article 36, paragraph 2, of its Statute 
and to submit to conciliation all disputes outside the scope of this clause. 
But they also agree 


In the case of a mixed dispute involving both questions for which con- 
ciliation is appropriate and other questions for which judicial settle- 
ment is appropriate, any Party to the dispute shall have the right to 
insist that the judicial settlement of the legal questions shall precede 
conciliation.?° 


The Charter prohibition of the use of force as an instrument for the 
settlement of disputes leaves to the Members of the United Nations the 
choice between stalemate and submission to a procedure designed to produce 
a solution accepted as binding. Whatever one may think about arbitration 


See also statements by Sir Hartley Shaweross before the Court on Feb. 28 and March 1, 
1048. 3 Corfu Channel Case, Pleadings 51-59, at 53 (1948). 

19 [1949] I.C.J. Rep. 4 and 244. 

20 Systematic Survey of Treaties... pp. 1160 ff. The full title of this instrument is: 
Treaty of Economic, Social and Cultural Collaboration and Collective Self-Defense be- 
tween the United Kingdom of Great Britain and Northern Ireland, Belgium, France, 
Luxembourg, and The Netherlands (Brussels Pact). The accession of the Federal Re- 
public of Germany and the Italian Republic to this Pact was accomplished through 
Protocol No. I, Modifying and Completing the Brussels Treaty, Paris, October 24, 1954. 
Disarmament and Security, A Collection of Documents 1919-1955. Subcommittee on Dis- 
armament, 84th Cong., 2d Sess. (Committee Print, 1956), p. 504. The divisibility of 
disputes into their legal and political components has been suggested on several oc- 
casions by the U.N. Secretary General. Thus, in his Annual Report on the Work of the 
Organization 1954-1955, he said: ‘‘It is apparent that there are a number of con- 
troversies between Governments which continue to be sources of tension but which are 
suitable, in whole or in part, for judicial settlement through the Court.’’ General As- 
sembly, 10th Sess., Official Records, Supp. No. 1, p. xiii (Doc. A/2911); in his Report 
for 1956-1957 he stated: ‘‘Even in the present state of international society there are 
many disputes which would be closer to settlement if the legal issues involved had been 
the subject of judicial determination.’’ Ibid., 12th Seas, Supp. No. 1 A, p. 5 (Doc. 
A/3594/Add.1); and in his Report for 1958-1959 he declared: ‘‘It should also be 
recognized that there are many international disputes which involve legal questions along 
with the political elements and that submission of such questions to the Court for 
judicial determination would clear the ground for processes of peaceful negotiation in 
the political organs of the United Nations. Neglect of the legal elements in interna- 
tional conflicts, and of the means by which they may be clarifled, thus stands in tho 
way of progress in the political field and, in the long run, may tend to weaken the weight 
of law in international affairs.’’? Ibid., 14th Sess., Supp. No. 1 A, p. 3 (Doe. A/4132/ 
.Add.1). 
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as an alternative to war, on the juridical plane there are few choices left 
to governments today. That this is so has been recently recognized in one 
of the resolutions adopted by the Institute of International Law on Sep- 
tember 11, 1959. The Institute, 


Convinced that the maintenance of justice by submission to law through 
acceptance of recourse to international courts and arbitral tribunals is 
an essential complement to the renunciation of recourse to force in 
international relations; 


resolved : 


In an international community the members of which have renounced 
recourse to force and undertaken by the Charter of the United Nations 
to settle their international disputes by peaceful means in such a man- 
ner that international peace and security, and justice, are not en- 
dangered, recourse to the International Court of Justice or to another 
international court or arbitral tribunal constitutes a normal method of 
settlement of legal disputes as defined in Article 36, paragraph 2, of 
the Statute of the International Court of Justice. 


In a following paragraph the Institute felt it necessary and expedient to 
add: 


Consequently, recourse to the International Court of Justice or to 
another international court or arbitral tribunal can never be regarded 
as an unfriendly act towards the respondent State. 


Nothing could express better the prevailing conditions of international 
adjudication than this paragraph. That so distinguished and well-in- 
formed a body of scholars and practitioners found it necessary to plead 
forbearance for a state which referred a dispute to the Court indicates so 
clearly how little real progress has been achieved in the sixty years since 
the First Hague Peace Conference, which deemed it necessary to stipulate 
that the exercise of the right of third states to offer their good offices or 
mediation to states at variance ‘‘can never be regarded by one or the other 
of the parties in conflict as an unfriendly act.’’ Similarly, in connection 
with arbitration, that Conference provided 


The Signatory Powers consider it their duty, if a serious dispute 
threatens to break out between two or more of them, to remind the 
latter that the Permanent Court is open to them. 

Consequently, they declare that the fact of reminding the conflicting 
parties of the provisions of the present Convention, and the advice 
given to them, in the highest interest of peace, to have recourse to the 
Permanent Court, can only be regarded as friendly actions.?? 


One may be tempted to suggest that sixty years ago governments, acting 
perhaps under the influence of the widespread peace movement and of 


2148 Annuaire, Institut de Droit International 381 (1959, O). Reproduced in 54 
AJL. 136 (1980). 

22 Arts. 3 and 27 of the 1899 Convention for the Pacific Settlement of International 
Disputes. Scott, op. cit. 48, 61. Cf. also Charles De Visscher, Théories et Réalités 
en Droit International Public 460 (3rd ed., 1960) (hereinafter cited as De Visscher, 
Théories). 
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public opinion generally, gave official sanction to a fallacy which has two 
faces: first, that wars arise from disputes suitable for solution by resort to 
arbitration or other devices, and secondly, that for this reason arbitration 
or some other devices are desirable and indeed practical alternatives and 
substitutes for war. In spite of the official sanction of this let#motif and 
in spite of the proven worth of arbitration and mediation and commissions 
of inquiry for relieving tensions and actually solving disputes, governments 
made explicit their determination not to entrust to any of these procedures 
disputes likely to be sources of war, such as those involving vital interests, 
independence and honor. The more arbitration becomes generalized and 
institutionalized, the more sweeping, if less explicit, become the reserva- 
tions, of which trend the Connally Reservation has rightly come to be re- 
garded as a symbol. As a consequence of these conflicting tendencies— 
towards and away from arbitration and adjudication as a substitute for 
war—the institutionalized tribunals, the Permanent Court of Arbitration, 
the Permanent Court of International Justice and the International Court 
of Justice, have not been used by governments in a manner commensurate 
with the expectations aroused by the governments themselves. - 

The institutions were created for the avowed object of facilitating re- 
course to third-party judgment, but governments have made, and continue 
to make, very sparing use of the facility which they maintain at their own 
expense. The compulsory jurisdiction of the Permanent Court of Inter- 
national Justice was prudently limited to a stated list of four ‘‘classes of 
legal disputes’’ in the classic sense. A still higher degree of prudence was 
manifest at the San Francisco Conference in redrafting the Statute of the 
Court. While the list was left in its original form, the new version of the 
optional clause contains the further limitation ‘‘in all legal disputes.’’ 23 
This may well mean that, even if a dispute concerns any of the four stated 
types, it is open to the respondent state to object to the jurisdiction of the 
Court on the ground that, even though the dispute relates to the interpreta- 
tion of a treaty, it is nonetheless not a ‘‘legal dispute.’’*4 Yet in spite of 


28 Cf. Art. 86, par. 2, of the Statute of the I.C.J., with the text of Art. 36 of the 
Statute of the P.C.IJ. 

24 Tho distinction between justiciable disputes (in the phraseology of the Locarno 
Treaties, disputes in which the parties are in conflict as to their respective rights) 
which are in fact regarded as justiciable, and disputes which, although regarded as 
justiciable in law, are not regarded as justiciable in fact, was made by the British 
Government in Reservation V of its Declaration of April 18, 1957, accepting the 
jurisdiction of the Court as compulsory pursuant to Art. 86, par. 2, of the Statute of 
the Court. 1957-1958 I.C.J. Yearbook 211. This Declaration was somewhat modified 
by the Declaration of Nov. 26, 1958. 1959-1960 ibid. 254. The motivations for such 
a distinction may be found in the British Observations on the Programme of Work of 
the Committee on Arbitration and Security of the Preparatory Commission for the 
Disarmament Conference: 

‘€ 4.,.. Arbitration treaties impliedly, if not explicitly, impose upon the parties the 
obligation loyally to accept the decision of the tribunal. An arbitration treaty which 
goes beyond what the public opinion of a country can be counted on to support when 
the interests of that country are in question and when a decision unfavourable to those 
interests is pronounced is a treaty which is useless. It is merely calculated to deceive the 
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this apogee of prudence, the new Court’s business has not grown ap- 
preciably over that of its predecessor. It has been contended that the 
function of the Court should be regarded ‘‘as part of the general diplomatic 
machinery at the disposal of States.” ?5 This may be so in more senses 
than one. It is certainly correct to maintain that governments at variance 
have the choice between more than one device for seeking a solution. In 
this sense the Court may well be conceived as part of the diplomatic arsenal. 
But of the devices among which they choose some are more ‘‘diplomatic”’ 
_ than others. One criterion by which various procedures for the peaceful 
settlement of disputes may be classified divides them into two categories: 
the decisional and the non-decisional. The former includes arbitration and 
adjudication; 7° the latter comprises negotiations, good offices, mediation 
and conciliation. Commissions of inquiry or other devices designed to 
elucidate the facts relating to a dispute are by their nature and object 
auxiliary procedures °? that may and have been used to advantage in con- 
nection with any of the others. The essential difference between these two 
categories is obvious: procedures in the former are bound to lead to a 
decision on the points with respect to which the governments are at 
variance, and the decision is accepted in advance as binding.** Procedures 
in the latter, by contrast, may or may not lead to a resolution of the con- 


public. In a moment of grave importance it may fail to achieve a solution of a dispute 
even if the dispute is arbitrated in accordance with its terms.... 5. It is because it is 
so generally felt that there are some questions—justiciable in their nature—which no 
country could safely submit to arbitration that it has been usual to make reservations 
limiting the extent of the obligation to arbitrate. These limitations may vary in form, 
but their existence indicates the consciousness on the part of Governments that there 
is a point beyond which they cannot count on their peoples giving effect to the obliga- 
tions of the treaty....12.... Disputes legal in their nature may arise between two 
States with regard to matters falling exclusively within the domestic jurisdiction of one 
of them. No State can agree to the submission to an international tribunal of matters 
falling exclusively within the range of its national sovereignty. Similarly, there are 
some political questions even of a justiciable nature as to which a country feels that for 
the reasons indicated in paragraph 4 the stage has not yet been reached when it can 
agree unreservedly in advance to submit them to an arbitration tribunal.’? League of 
Nations Official Journal, May, 1928, pp. 695-697. 

The logie of this reasoning appears to establish publie opinion of the moment as 
the criterion of the justiciability of a dispute and to lead to the sort of self-judging 
reservation made by the United States in the so-called Connally Amendment and by the 
United Kingdom in the Declaration referred to above, excluding from the compulsory 
jurisdiction disputes ‘‘relating to any question which, in the opinion of the Government 
of the United Kingdom, affects the national security of the United Kingdom or of any 
of its dependent territories.’’ This exclusion was maintained in the Declaration of 
Nov. 26, 1958. 

25 Bhabtai Rosenne, The International Court of Justice 118 (1957). 

26 Instruments like the General Convention on the Privileges and Immunities of the 
United Nations of Feb. 3, 1946 (Doe. A/43), according to which an Advisory Opinion 
given by the Court ‘‘shall be accepted as decisive by the parties’? (Art. VIIL Sec. 30), 
are left out of account here. i 

27 See Art. 9 of the 1899 Hague Convention for the Pacific. Settlement of International 
Disputes in Scott, op. oit, 45. 

38 The question of a non lHguet is not material in the present context. 
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flict. The decision on this point is reserved by governments. This is 
perfectly clear in the case of diplomatic negotiations, and it is equally clear — 
in the case of good offices and mediation.*® Basically this observation holds 
good in the case of conciliation commissions, which enjoyed in the interwar 
period a phenomenal popularity on paper, though not in practice. They 
were to be particularly suitable for handling political disputes. Be that as 
it may, the conciliation commissions are not empowered to decide a dispute 
or conflict of interests. Their task is to seek an amicable settlement ac- 
ceptable to the parties.2° The governments reserve the decision. 

Generalizing, it seems possible to suggest the rôle which law and power 
or politics play in these two categories. In the case of the non-decisional 
procedures there is the greatest opportunity for power and politics. Inter- 
national Jaw need not be excluded and may indeed offer a useful starting 
or bargaining position, but law is not the dominant factor in the process. 
The object is a settlement acceptable to the parties. It should be noted 
that the réle of polities may be strongest and that of law weakest in negotia- 
tion, and this may well be the reason why great Powers show a penchant for 
this procedure. Among the great Powers this preference is- most marked 
in the Soviet Union, which has been known as a champion of state sover- 
eignty, though not of law. In the other procedures of this category the 
rôles of politics and law are progressively reversed until they reach some- 
thing of an equilibrium in the conciliation commission. Here the face-to- 
face collaboration of three or five distinguished individuals may cushion 
the impact of politics and enhance the part of fair play and justice, t.e., 
the elements which make up law, if not the law applicable to the case. In 
this sense it is correct to say that the conciliation commission represents 
a ‘‘partial depoliticization’’ in the settlement-seeking procedures.** And 
it is probably this depoliticization, partial though it be, which may be the 
reason why governments have so rarely activated the commissions which, 
pursuant to treaties, they so frequently have established.™ 

In the ease of the decisional procedures the depoliticization is complete, 
for here the parties agree to a decision based on law and not on politics.™ 
It may be possible to distinguish even in this category degrees of de- 
politicization between arbitration and adjudication by the International 
Court of Justice. The distinctions, rather subtle in nature, would relate 
to the influence the parties exercise on the composition of a tribunal of 
arbitration, on the law and procedure to be applied, and finally to the 
perennial problem, on which doctrine is not of one mind, whether arbitral 
tribunals act as ‘‘amiables compositeurs’’ or as ad hoc tribunals of law.** 


20 Good offices and mediation, says Art. 6 of the 1899 Hague Convention, ‘‘have exclu- 
sively the character of advice and never have binding force.’’ Scott, op. cit. 44. 

80 De Visscher, Théories 433. 81 Ibid. 431. 

32 For example, of. United Nations Systematic Survey of Treaties for the Pacific 
Settlement of International Disputes, 1928-1948, pp. 180 ff. 

33 See De Visscher, Théories 442, and Rosenne, ep. cit. 118. 

34 This distinction goes back to Arts. 15 and 37 of the 1899 and 1907 Hague Con- 
ventions for the Pacific Settlement of International Disputes, which define arbitration 
as follows: ‘‘International Arbitration has for its object the settlement of disputes 
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Some of these political elements cannot be eliminated even from the 
Court: the judges have to be elected by political bodies, special agreements 
* have to be drawn up by states at variance, etc. But once the Court is 
seized, polities are minimized in the work of the Court as completely and 
as fully as they can be in any human institution, whereas the réle of law 
ig maximized. Here the surrender of sovereign states to third-party 
decision is consummated and this is one among several factors which ac- 
count for the still prevalent reluctance of states to take their disputes to 
the Court. The completely depoliticized procedure, however, has com- 
pensating virtues which the partially depoliticized procedure lacks. One 
cannot be sure in the absence of reliable statistics, but it seems fairly safe 
to contend that governments prefer the completely depoliticized to the 
partially depoliticized procedures, yet they prefer—and for this statement 
no precise statistics are needed—the diplomatic and fully politicized pro- 
cedures to the judicial procedure. 


HI 


Between 1946 and 1960 the International Court of Justice was seized in 
34 contentious cases and received 11 requests for Advisory Opinions.” 
Nine Advisory Opinions were given at the request of the United Nations 
General Assembly, and one each at the request of UNESCO and IMCO, 
respectively. Of the contentious proceedings three were instituted by 
special agreement.*® In one case, the Corfu Channel Case, proceedings were 
instituted by the United Kingdom by means of a unilateral application 


between States by judges of their own choice and on the basis of respect for law.’’ 
Scott, op. ott. 55. See also Corbett, Law in Diplomacy 136 ff. On the fate of the 
draft on arbitral procedure prepared by the International Law Commission, see 1958 
LL.0. Yearbook (II) 1-15, Doc. A/ON.4/Ser. A/1958/Add. 1, and De Visscher, 
Théories 438 f. This draft, as originally conceived by Georges Scelle, Special Rap- 
porteur, aimed at virtually eliminating completely the discretionary element from the 
arbitral procedure which De Visscher argues is inherent in it and which the majority 
of Members of the United Nations were determined to preserve. Reversing gears, 
the Rapporteur submitted a draft from which, as he put it, ‘‘every trace of obligation 
has been eliminated.’’ (Italies in the original.) 1958 I.L.C. Yearbook (IZ) 8, par. 8. 

35 This information is culled from the Yearbooks of the Court. In the case instituted 
on Nov. 4, 1960, separately by Liberia and Ethiopia against the Union of South Africa 
on the basis of Art. 7 of the Mandate for South West Africa of Dec. 17, 1920, and 
Art. 87 of the Statute, the Court, by order of May 20, 1961, after finding that the 
submissions of the Applications and Memorials by the applicant governments were 
mutatis mutandis identical and that, accordingly, the Governments of Ethiopia and 
Liberia were in the same interest, joined the proceedings instituted against the Union 
of South Africa, [1961] LO.J. Rep. 13. On May 30, 1961, the Republic of Cameroun 
filed an Application instituting proceedings against the United Kingdom, General List 
No. 48; 1960-1961 Yearbook 91. This case is included in the total of 84. 

86 The Asylum Case (Colombia-Pern), the Minquiers and Herehos Cage (France- 
United Kingdom) and the Oase concerning Sovereignty over Certain Frontier Land 
(Belgium-Netherlands), 1960-1961 Yearbook 32. Im one case, the Case concerning the 
Arbitral Award Made by the King of Spain on Dec. 28, 1906 (Honduras v. Nicaragua), 
‘the parties had made an Agreement governing the procedure for submitting the dispute 
to the Court. 1957-1958 Yearbook 228. 
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which in the Court’s judgment was accepted by Albania. The Court, re- 
jecting Albania’s plea to its jurisdiction, found that these two acts con- 
stituted a sufficient basis for affirming its jurisdiction. However, by order .- 
of March 26, 1948, the Court placed on record the Special Agreement con- 
cluded between the parties on March 25, 1948, and declared that this ‘‘now 
formed the basis of further proceedings before the Court.’ In eight 
eases the applicant states—the United States in six and the United King- 
dom in two—did not invoke any juridical basis for instituting proceedings 
such as the Optional Clause or a jurisdictional clause in a treaty. The ap- 
plications were in the nature of offers or invitations addressed to the 
adverse party to accept the jurisdiction of the Court. In all cases the 
adverse party declined such offer or invitation. The American applica- 
tions related to aerial incidents,* and the British cases to Antarctica.” In 
two cases, Aerial Incident of 27 June 1955, United States v. Bulgaria and 
United Kingdom v. Bulgaria, the applications relied on the acceptance in 
1921 by Bulgaria of the jurisdiction of the Court under the Optional Clause. 
In the principal litigation arising out of this aerial incident between Israel 
and Bulgaria the Court found that Article 36, paragraph 5, of its Statute 
was not applicable to the Bulgarian Declaration of 1921, and that con- 
sequently the Court lacked a basis for its jurisdiction to deal with the 
ease.” Following this judgment the proceedings against Bulgaria were 
discontinued at the request of the United Kingdom and the United States.* 
However, the reasons which motivated the action of the United States were 
totally unrelated to that judgment.** 

In one instance, the Case concerning the Compagnie du Port, des Quais et 
des Entrepéts de Beyrouth and the Société Radio-Orient (France v. 
Lebanon), the proceedings were discontinued at the request of the Agent 
for the applicant state, who informed the Registrar that, ‘‘as the result of 
conversations between the Government of the Republie of Lebanon and the 
French Embassy in Beirut, satisfactory arrangements had been concluded, 
and that the Government of the French Republic considered that the con- 
clusion and execution of new undertakings by the Government of the Re- 


87 [1947-1948] LC.J, Rep. 15 at 27 ff. and [1949] ibid. 6 ff. See also Rosenne (The 
International Court of Justice 292), who refers to this case as an instance of jurisdiction 
‘*conferred upon the Court by an informal agreement between the parties, reached by 
successive acts.’? 

38 See Nos, 22, 23, 25, 28, 40, 44 of the Court’s General List, 1960-1961 Yearbook 
62 ff. Replying to the Soviet statement that, in filing an application without Soviet 
consent, the United States ‘‘acted in disaccord with the Statute of the International 
Court of Justice,’’ the Agent for the United States, in a note of Nov. 25, 1958, 
addressed to the Registrar of the Court, declared: ‘‘It is now well settled that any 
government qualified to appear before this Court may file its application without prior 
special agreement.’’ 1958-1959 Yearbook 91. The United States appears thus to have 
relied implicitly upon the forum prorogatum doctrine. See Rosenne, op. cit., 284-302. 

89 See Nos. 26 and 27 of the Court’s General List, 1960-1961 Yearbook 64. 

40 Aerial Incident of July 27, 1955 (Preliminary Objections) (Israel v. Bulgaria), 
[1959] I.O.J. Rep. 127. For a discussion of this case see Lucius O. Caflisch, in 54 
AJ.LL, 855-868 (1960). 

41 1959-1960 Yearbook 85, 93. 42 Cf. [1960] I.O.J. Rep. 146. 
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public of Lebanon put an end to the disputes.’’** It is not possible to say 
to what extent the pendency of the dispute before the Court facilitated the 
amicable settlement arrived at by the parties. In three other instances 
the proceedings were discontinued at the request of the applicant state.“ 
In fourteen cases objections to the jurisdiction were raised. Three cases 
were withdrawn before the Court could make a ruling.” Im one case the 
preliminary objection was withdrawn.“® Preliminary objections were over- 
ruled in five cases *7 and sustained in five cases.** However, a distinction 
may be made between objections to the Court’s jurisdiction pure and simple, 
and objections contesting the admissibility of the case. If this is done, 
then it must be said that preliminary objections were sustained in three 
cases and pleas to the admissibility were sustained in two cases: in the 
Nottebohm Case on the ground of the non-opposability of Nottebohm’s na- 
tionality, and in the Interhandel Case on the ground of the non-exhaustion 
of local remedies.** In one case, that of the Monetary Gold, the jurisdic- 
tion of the Court was challenged by the applicant state, which the Court 
found to be unusual but, having regard to special circumstances of the 
case, compatible with Article 62 of the Rules of Procedure of the Court.®° 
The Court gave judgments on the merits in eleven cases." In addition, 
the Court gave one judgment in response to a request for an interpretation 


43 Order of the Court of Aug. 81, 1960, [1960] 1.0.J. Rep. 186 at 187. It may be 
noted that the Lebanese Government transmitted to the Registrar the documents estab- 
lishing these arrangements. Ibid. 

44 Case concerning the Barcelona Traction, Light and Power Company, Ltd. (Belgium 
v. Spain), Order of April 10, 1961, [1961] I.C.J. Rep. 9; Case concerning the Protection 
of French Nationals and Protected Persons in Egypt (France v. Egypt), 1959-1960 
Yearbook 52; and ‘‘Hlectricité de Beyrouth’’.Company Case (France v. Lebanon), 
ibid. 65. 

45 Aerial Incident of July 27, 1955 (United States v. Bulgaria), Barcelona Traction, 
Light and Power Company, Ltd. (Belginm v. Spain), and Compagnie du Port, des Quais 
et des Entrepéts de Beyrouth and Société Radio-Orient (France v. Lebanon). 

46In the Case concerning Rights of Nationals of the United States of America in 
Moroceo (France v. United States), the United States filed a preliminary objection on 
June 21, 1951, and withdrew it on Oct, 22, 1951. 1960-1961 Yearbook 58. 

47 The Corfu Channel Case (United Kingdom v. Albania), 1960-1961 Yearbook 44; 
Ambatielos Case (Greece v. United Kingdom), ibid. 55; Nottebohm Case (Liechtenstein 
v. Guatemala), ibid. 58; Case Concerning Right of Passage over Indian Territory 
(Portugal v. India), ibid. 68; Case Concerning the Temple of Preah Vihear (Cambodia 
v. Thailand), Judgment of May 26, 1961, ibid. 79, 88. 

48 Anglo-Iranian Oil Co. Case (United Kingdom v. Iran), ibid. 56; Case of the 
Monetary Gold Removed from Rome in 1943 (Italy v. France, United Kingdom and 
United States), ibid. 60; Case of Certain Norwegian Loans (France v. Norway), ibid. 
65; Interhandel Case (Switzerland v. United States), ibid. 70; and Aerial Incident of 
July 27, 1955 (Israel v. Bulgaria), tbid. 71. 

49 [1955] I.0.J. Rep. 4, at 26, and [1959] ibid. 6, at 30. 

so [1954] L.OJ. Rep. 19, at 28-29. 

51 Corfu Channel Case (Merits) (United Kingdom v. Albania), [1949] LO.J. Rep. 4; 
Fisheries Case (United Kingdom v. Norway), [1961] ibid. 116; Asylum Case (Colombia/ 
Peru), [1950] ibid. 266; Case Concerning Rights of Nationals of the United States in 
Moroceo (France v. United States), [1952] ibid. 176; Haya de la Torre Case (Colombia 
v. Peru), [1951] ibid. 71; Ambatielos Case (Greece v. United Kingdom), [1953] ibid. 
10; Minquiers and Eerehos Case (France/United Kingdom), [1958] ibid. 47; Case Con- 
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of an earlier judgment, and one judgment assessing exclusively the 
amount of damages." 

In two cases the Court was requested to issue interim measures of pro- 
tection. The request was granted in one ** and denied in the other." 

To dispose of the contentious cases and requests for advisory opinions 
the Court held 334 public meetings between April 18, 1946, its official 
opening, and November 21, 1960. Not counting the formal meeting in 
1946, the Court held, on average, approximately 25 public meetings per 
year between January 1, 1948, and November 21, 1960. The number of 
publie meetings devoted to cases and advisory opinions runs from a mini- 
mum of one in the question of the Judgments of the Administrative Tribu- 
nal of the I.L.0. upon Complaints Made Against UNESCO,** to 52 in the 
case of the Right of Passage over Indian Territory. The number of public 
meetings held per year varied from three in 1956 to 57 in 1959, 


NUMBER OF 
OASE PUBLIO MEETINGS 
Conditions of Admission of a State to Membership in the United Na- 

POTS voce cece eve e cece cree nen e tena asses ene E A 4 
The Corfu Channel Case ........ cee eee e eee r cece eee erent tee eneees 46 
Reparation for Injuries Suffered in the Bervice of the United Nations . 4 
Competence of the General Assembly for the Admission of a State to 

the United Nations eraris stinnari saanee eiai easa e s 2 
Interpretation of Peace Treaties with Bulgaria, Hungary and Romania 7 
International Status of South-West Africa .......enerssarreerereero 7 
Asylum Case ......c cc cce meee nee e cere eens sees connie scnas pares 11 
Haya de la Torre Case 1... ccc ccc ee ec eee eee etter tenn eenenees 4 
Reservations to the Convention on the Prevention and Punishment of the 

Crime of Genocide 0... cece ccc cece cee eee e rete nent eee e ence ene 6 
Fisherios. Cage. civic cc icceiee maii oot de dans anA o torneo cee ee wae 25 
Case concerning Rights of Nationals of the United States of America 

m MOOC is eienn a aE ENE shawnee Diels Vea eae ee eee wee 9 
Anglo-Iranian Oil Co. Case ..... cee eee eee e ree eee ree 14 
Ambatielos Caso ........ ccc ccc cece eect S E ERDER ADA E 12 
The Minquiers and Herehos Case ....... ccc eee cece eee eceteeeees 17 





cerning Right of Passage over Indian Territory (Portugal v. India), [1960] ġbid. 6; 
Case Concerning the Application of the Convention of 1902 Governing the Guardianship 
of Infants (Netherlands v. Sweden), [1958] ibid. 55; Case Concerning Sovereignty over 
Certain Frontier Land (Belginm/Netherlands), [1959] ibid. 209; Case Concerning the 
Arbitral Award Made by the King of Spain on Dee. 23, 1906 (Honduras v. Nicaragua), 
[1960] ibid. 192. 

52 Request for Interpretation of the Judgment of Nov. 20, 1950, in the Asylum Case 
(Colombia/Peru), [1950] I.C.J. Rep. 395. 

53 The Corfu Channel Case (Assessment of the Amount of Compensation) (United 
Kingdom v. Albania), [1949] ibid. 244. 

54 Anglo-Iranian Oil Company Case (United Kingdom v. Iran), Order of July 5, 1951, 
[1951] ibid. 89. 

55 Interhandel Case (Switzerland v. United States), Order of Oct. 24, 1957, [1957] 
ibid. 106. 

se In this case the Court dispensed with oral hearings altogether and the one public 
meeting was devoted to the reading of the opinion. See Leo Gross, ‘‘ Participation of 
Individuals in Advisory Proceedings before the I.0.J.: Question of Equality of Parties,” 
52 A.J.LL. 16 ff. (1968). 
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NUMBER OF 
CASE PUBLIO MEETINGS 

Effect of Awards of Compensation made by the United Nations Ad- 

ministrative Tribunal serep nanea eE E e eee erence ete 5 
Case of the Monetary Gold Removed from Rome in 1943 ............. 6 
Nottebobim: Case vi. sccreiscile r maas eieaa aa Sia Meee ese Taba eee eee he ha 20 
Voting Procedure on Questions Relating to Reports and Petitions Con- 

cerning the Territory of South-West Africa ..................6. 1 
Admissibility of Hearings of Petitioners by the Committee on South- 

Wost Africa oii ce sce tweed oaa RES PETERE 2 
Judgments of the Administrative Tribunal of the International Labour 

Organization upon Complaints Made against the United Nations 

Educational Scientific and Cultural Organization ................ 1 


Caso of Certain Norwegian Loans ......... ccc cece eee eee ee eee ene 12 
Case concerning the Application of the Convention of 1902 Governing 


the Guardianship of Infants .......... 0 cece eee eee eee 8 
TInterhandel’ Qabe 2.0 sxccd san maer osetia oe CEES cee y A EEE ees 11 
Constitution of the Maritime Safety Committee of the Inter-Govern- 

mental Maritime Consultative Organization .............0.e. eee 8 
Aerial Incident of 27 July 1955 (Israel v. Bulgaria) ................ 12 
Frontier and. "Case: Ainars oma in aa sane and cea ecedis si sre susan tee te oa 8 
Right of Passage Case ....... ccc eee teen eee teen eens 52 
Honduras-Nicaragua Case .......s.sesssesesrrrroreserisessereesso 19 

Total: 338 
NUMBER OF 
YEAR PUBLIO MEETINGS 
19A ro n oie eee tetis 1 
1048: i eceiteed ennonn ro ia 41 
10A Ee rere Pee ra 13 
aLe EET EE CES 27 
TIGI Science erena Tee RETRE 85 
TODD. ois. ose atacnintase dua E scorers 27 
WG Beek howe aaa eae idee dale ee 27 
TISE siraan ae oleae u 
T95 ips ees hele Gates ena eGerces 19 
1950 sii cea Pee edie ache a yews 8 
IOT arae e E E aA 29 
1958 as aa danena as wee 16 
1959 irrien asada enia ove 57 
IDG ia aa e EDS 28 
Total: 334 


These figures do not of course give an accurate idea of the time devoted 
by the Court to official business, as no information is available on the 
number of private meetings. No information is available on the amount 
of time devoted by members of the Court to the drafting of opinions, 
orders, and judgments handed down by the Court or on the amount of time 
spent by members of the Court on their individual or dissenting opinions. 
While the length of these opinions is not necessarily an index of the time 
or energy required, some of the detailed and wide-ranging opinions must 
have required a prodigious amount of energy and a rare devotion to the 
duties of an international judge. Still, with all these reservations in mind, 
the figures given below may provide at least a partial indication of the time 
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devoted to the active consideration of a case or a request for an advisory 
opinion as distinguished from the necessarily substantial time required 
for the study of the frequently very voluminous written pleadings. This 
consideration, beginning with the oral hearings, if any, and ending with 
the delivery of the judgment or advisory opinion, runs from seven days in 
the case of the Request for Interpretation of the Judgment in the Asylum 
Case to two hundred and five days in the Case Concerning the Right of 


Passage over Indian Territory. 


JUDGMENTS 
Time 

Publie Sittings Judgment Elapsed* 
Corfu Channel Case (Prolimi- Feb. 26-28, March 1, March 25, 1948 29 days 
nary Objection): 1947-1948 2, 5, 1948 
I.0.J. Rep. 15 
Corfu Channel Case (Merits): Nov. 9-12, 15-19, April 9, 1949 153 days** 
1949 I.0.J. Rep. 4 22-26, 28, 29, Dec. 

i 1—4, 6-11, 13, 14, 

17, 1948 

Jan. 17-22, 1949 
Corfu Channel Case (Assess- Nov. 17, 1949 Dec. 15, 1949 28 days 
ment of the Amount of Com- 
pensation): 1949 LOJ. Rep. 
244 
Asylum Case (Colombia/Peru): Sept. 26-29, Oct. 2, Nov. 20, 1950 25 days 
1950 L.OJ. Rep. 266 3, 6, 9, 1950 
Request for Interpretation of None Noy. 27, 1950 7 days*** 
the Judgment of Nov. 20, 1950, 
in the Asylum Case: 1950 LOW. 
Rep. 395 
Haya de la Torre Case: 1951 May 15, 16, 17, 1951 June 13, 1951 30 days 
LOJ. Rep. 71 
Fisheries Case: 1951 1.0.J. Rep. Sept. 25-29, Oct. 1, Dee. 18, 1961 85 days 
116 ` 5, 6, 8-18, 16, 17-20, 

24-27, 29, 1951 
Ambatielos Case (Preliminary May 15, 16, 17, 1952 July 1, 1952 48 days 
Objection): 1952 I.C.J. Rep. 
28 
Anglo-Iranian Oil Oo. Case June 9-11, 13, 14, July 22, 1952 44 days 
(Preliminary Objection): 1952 16-19, 21, 28, 1952 
I.0.J. Rep. 93 
Case concerning Rights of Na- July 15-17, 21-24, Aug. 27, 1952 44 days 


tionals of the U.S.A, in Mo- 
rocco: 1952 LC.J. Rep. 176 


26, 1952 


* Including the first day of hearings and the day on which judgment was given. 


** Thig total does not take into consideration possible judicial holidays. 


*** The time elapsed has been calculated from Nov. 20, date on which the Court re- 
ceived the request for interpretation. Final written observations were made on Noy, 24. 


THE AMERICAN 


Ambatielos Casa (Merits: Ob- 
ligation to Arbitrate): 1953 
LO.J. Rep. 10 


The Minguiers and Herehos 
Case: 1953 L.C.J. Rep. 47 


Nottebolim Case (Preliminary 
Objection): 1953 T.0.J. Rep. 
111 


Case of the Monetary Gold Re- 
moved from Rome in 1943 (Pre- 
liminary Question): 1954 I.C.J. 
Rep. 19 


Nottebohm Case (Second 
Phase): 1955 1.0.0. Rep. 4 


Case of Certain Norwegian 
Loans: 1957 LCJ. Rep. 9 


Interhandel Case (Switzerland 
v. United States of America), 
Request for the Indication of 
Interim Measures of Protec- 
tion: 1957 I.C.J. Rep. 106 


Case concerning Right of Pas- 
sage over Indian Territory 
(Preliminary Objections) : 
1957 I.C.J. Rep. 125 


Case concerning the Application 
of the Convention of 1902 gov- 
erning the Guardianship of In- 
fants (Netherlands v. Sweden): 
1958 I.0.J. Rep. 55 


Interhandel Case (Preliminary 
Objection): 1959 I.C.J. Rep. 6 


Aerial Incident of July 27, 
1955 (Israel v. Bulgaria), 
(Preliminary Objection) : 1959 
LC.J. Rep. 127 


Case concerning Sovereignty 
over Certain Frontier Land: 
1959 L.OJ. Rep. 209 


Case concerning Right of Pas- 
sage over Indian Territory 
(Merits): 1960 I.C.J. Rep. 6 


* Including first day of hearings and day of judgment. 


JOURNAL OF INTERNATIONAL LAW 


Public Sittings 


March 23-28, 30, 
1958 


Sept. 17, Oct. 8, 
1953 


Novy. 10, 1953 


May 10-14, 
1954 


Feb. 10, 11, 14-19, 
21-24, March 2—4, 
7, 8, 1955 


May 13-15, 17, 
20-25, 28, 1957 


Oct. 12, 14, 1957 


Sept. 23-27, 30, 
Oct. 1-3, 5, 7, 8, 10, 
11, 1957 


Sept. 25, 26, 29, 30, 
Oct. 1, 3, 4, 1958 


Nov. 5, 6, 8, 10, 11, 
12, 14, 17, 1958 


March 16-19, 23-26, 
April 1-3, 1959 


April 27-29, May 1, 
2, 4, 5, 1959 


Sept. 21-26, 28-80, 
Oct. 1-3, 5, 6, 9, 10, 
12-17, 19-21, 24, 
26-31, Nov. 3-6, 
1959 


Judgment 
May 19, 1953 


Nov. 17, 1953 


Nov. 18, 1953 


June 15, 1954 


April 6, 1955 


July 6, 1957 


Oct. 24, 1957 


Nov. 26, 1957 


Noy. 28, 1958 


March 21, 1959 


May 26, 1959 


June 20, 1959 


April 12, 1960 


** This total does not take into consideration judicial holidays. 


*** This total does not take into consideration possible judicial holidays. 
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Time 


Elapsed * 


68 days 


62 days 


8 days 


37 days 


56 days 


55 days 


18 days 


65 days 


65 days 


137 days** 


72 days 


55 days 


205 days*** 


1962] 


Case concerning the Arbitral 
Award made by the King of 
Spain on 23 December 1908: 
1960 I.C.J. Rep. 192 


Case concerning the Temple of 
Preah Vihear (Cambodia v. 
Thailand) (Preliminary Ob- 
jections): 1961 LC.J. Rep. 17 


Conditions of Admission of a 
State to Membership in the 
United Nations (Art. 4 of the 
Charter): 1947-1948 I.O.J. 
Rep. 57 


Reparation for Injuries Suf- 
fered in the Service of the 
United Nations: 1949 LC.J. 
Rep. 174 


Competence of the General As- 
sembly for the Admission of a 
State to the United Nations: 
1950 I.C.J. Rep. 4 


Interpretation of Peace Trea- 
ties: 1950 LO.J. Rep. 65 


International Status of South- 
West Africa: 1950 I.C.J. Rep. 
128 


Interpretation of Peace Trea- 
ties (Second Phase): 1950 
I.0.J. Rep. 221 


Reservations to the Convention 
on Genocide: 1951 I.C.J. Rep. 
15 


Effect of Awards of Compensa- 
tion made by the United Na- 
tions Administrative Tribunal: 
1954 LOW. Rep. 47 


South-West Africa—Voting 
Procedure: 1955 LC.J. Rep. 67 


Admissibility of Hearings of 
Petitioners by the Committee 
on South-West Africa: 1956 
LC.J. Rep. 23 


Public Sittings 


Sept. 15-17, 19-24, 
27-30, Oct. 1, 3, 4, 
6, 7, 10, 11, 1960 


April 10, 11, 12, 
14, 15, 1961 


ADVISORY OPINIONS 


April 22, 23, 24, 
1948 


March 7, 8, 9, 1949 


February 16, 1950 


Feb. 28, March 1, 2, 
1950 


May 16-23, 1950 
June 27, 28, 1950 
April 10-14, 1951 


June 10, 11, 12, 14, 
1954 


None 

Time had been set 
for oral proceedings: 
May 10, 1955 


March 22, 1956 


INTERNATIONAL COURT OF JUSTIOE 


Opinion 


Nov. 18, 1960 


May 26, 1961 


May 28, 1948 


April 11, 1949 


March 3, 1950 


March 30, 1950 


July 11, 1950 


July 18, 1950 


May 28, 1951 


July 13, 1964 


June 7, 1955 


June 1, 1956 


* Including day of first hearing and day of advisory opinion. 
** Time elapsed has been calculated from May 10, 1955, time set for oral proceedings. 
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Time - 
Elapsed* 


65 days 


47 days 


37 days 


36 days 


26 days 


81 days 
57 days 
22 days 


49 daya 


34 days 


29 days** 


72 days 
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Time 
Public Sittings Opinion Elapsed 
Judgments of the Administra- None Oct. 28, 1956 115 days*** 


tive Tribunal of the I.L.O. upon Time limit for 

Complaints made against the written statements: 

U.N.ES.C.0.: 1956 LOJ. Rep. July 1, 1956 

77 

Constitution of the Maritime April 26, 27, 28, 29, June 8, 1960 44 days 
Safety Committee of the Inter- May 2, 3, 4, 1960 

Governmental Maritime Con- : 

sultative Organization: 1960 

I.C.J. Rep. 150 


*** Time elapsed has been calculated from July 1, 1956, time set for written statements. 


IV 


It is not possible within the scope of a short and necessarily summary 
survey of the Court to attempt an estimate of the contribution of the Court 
to the lessening of international tension or to the development of interna- 
tional law.’ While the Court’s jurisprudence has encouraged a lively 
and constructive controversy, there is no doubt that it has forced a greater 
awareness of the limits and function of law in the situations which were 
submitted to the Court’s judgment, whether in the form of contentious or 
advisory proceedings. The Court’s judgments and opinions have illumined 
the fundamental problem of order and liberty in international relations. 
In some instances the Court’s pronouncements may have cleared the way 
for the codification of the law of the sea. Thus the International Law 
Commission based some of its draft articles on the law of the sea on the 
Court’s judgments in the Corfu Channel, Fisheries and Nottebohm Cases, 
which commended themselves to the subsequent Geneva Conference of 1958 
in spite of the doctrinal controversy stirred up particularly by the Fisheries 
and Nottebohm Cases. One of the keys, if not the key, to the Court’s 
jurisprudence is the exacting standard of customary international law 
which it applies. In the Asylwm Case the Court required the complaining 
state, Colombia, to ‘‘prove that the rule invoked by it is in accordance with 
a constant and uniform usage practiced by the States in question,” on the 
one hand, and, on the other, to ‘‘prove that this custom is established in 
such a manner that it has become binding on the other Party.” ® This 
dual standard must be combined with the holding of the Permanent Court 
of International Justice in the Lotus Case that mere abstention by states is 
no evidence of the rule; that, on the contrary, ‘‘only if such abstention were 
based on their being conscious of having a duty to abstain would it be pos- 
sible to speak of an international custom.’’®° This psychological element 

ot It may be sufficient to refer to Sir Hersch Lauterpacht, The Development of Inter- 
national Law by the International Court (1958); De Visscher, Théories et Réalités en 
Droit International Public (3rd ed., 1960); Rosenne, The International Court of Justice 
(1957) ; Schwarzenberger, International Law, Vol. 1 (8rd ed., 1957). 

58 Report of the International Law Commission covering the Work of its Eighth Ses- 
sion, April 23-July 4, 1956, General Assembly, 11th Sess., Official Records, Supp. No, 9, 


pp. 13 ff., 19 f., and 24 f. (Doe. A/3159). 
58 [1950] L.C.J. Rep. 276. f 60 P.C.LJ., Series A, No. 10 (1927), p. 28. 
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in custom which raises delicate questions of proof was applied by the 
present Court in the Asylum Case.“ In adhering to its high standard of 
law and rejecting unilateral pretensions of legal rights and obligations, the 
Court accomplishes two objects: It manifests its conception of the judicial 
function as consisting in applying valid law rather than creating it, and it 
clears the way for appropriate law-creating activity by the states, which 
necessarily balances and compensates diverse interests of states. 

In the context of the Asylum Case the Court had the opportunity to de- 
velop the distinction between auto-interpretation and auto-decision of a 
state’s rights and obligations under international law and treaties, a dis- 
tinction which is as vital for an understanding of international law and 
its institutional deficiencies as it is overlooked, perhaps not altogether in- 
advertently, in state practice. In its first submission-Colombia requested 
the Court to declare that it, Colombia, ‘‘as the country granting asylum, 
is competent to qualify the said offence for the purpose of the said asylum’’ 
on the basis of certain treaties and ‘‘of American international law in 
general.’’ The Court rejected this submission ‘‘in so far as it involves a 
right for Colombia, as the country granting asylum, to qualify the nature 
of the offence by a unilateral and definitive decision, binding on Peru.’ ® 
In its reasoning the Court sharply distinguished between the right of a state 
to interpret international law and treaties ‘‘for the sole purpose of deter- 
mining its own conduct,” which might be called auto-interpretation, and 
the pretended right, that is, the competence claimed by Colombia, ‘‘to 
qualify the nature of the offence by a unilateral and definitive decision 
binding on Pernu.’’ + It should be clear that, barring exceptional situations 
and special arrangements, no state has the right to lay down the law for 
another state. This is so because all states are equal to and independent 
of one another. An authoritative, that is, a binding interpretation, can 
only result from agreement among the states at variance or from the de- 
cision of a tribunal established by common agreement. This is one of the 
central features of internatiénal law today. It may not be a satisfactory 
one, but it is for the states to create the necessary institutional devices and 
to empower them to interpret their rights and obligations authoritatively 
and with binding effect. Such an instrument par excellence is the Court, 
and its greatest contribution has been to separate international law from 
pseudo-international law and to confine auto-interpretation to its necessary 
but limited function. j 

An instructive illustration of the Court’s conception of its own function 
is afforded by the Advisory Opinion of June 27, 1950, in the case of the 
Interpretation of Peace Treaties with Bulgaria, Hungary and Romania 
(Second Phase). Referring to the principle of effectivenéss or the maxim 

61 [1950] I.C.J. Rep. 277. 

62 Cf. De Visscher, Théories 480; Lauterpacht, op. ctt. 197. 

63 [1950] I.C.J. Rep. 266, at 288. 

64 Ibid. at 274. The distinction between auto-interpretation, which is not authorita- 
tive, and auto-decision, which is claimed to be authoritative though wholly unilateral, is 
indicated in the present writer’s essay, ‘‘States as Organs of International Law and the 


Problem of Autointerpretation,’’ in Law and Polities in the World Community 59-89 
(ed. by G. A. Lipsky, 1953). 
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ut res magis valeat quam pereat, the Court said: ‘‘It is the duty of the 
Court to interpret the Treaties, not to revise them.” © 

The principle of effectiveness must be subordinated to fidelity to the 
text of the treaty which at once incorporates the declared intent of, and 
offers security to, the parties that they will not be bound to do more 
than they agreed to do.** The Court did not hesitate to give an ap- 
propriate scope to the principle of effectiveness when it was concerned 
with the interpretation of an institution like the Mandates System as dis- 
tinguished from interpretation of the Charter. In the Advisory Opinion 
on the International Status of South-West Africa the Court held unani- 
mously that this territory continued to be under the Mandate assumed by 
the Union of South Africa on December 17, 1920, and, by twelve votes to 
two, that the Union’ ‘‘continues to have the international obligations stated 
in Article 22 of the Covenant” and in the Mandate, the supervisory func- 
tions to be exercised by the United Nations." The Court also declared in 
particular that the General Assembly of the United Nations was 


legally qualified to exercise the supervisory functions previously exer- 
cised by the League of Nations with regard to the administration of 
the Territory, and that the Union of South Africa is under an obliga- 
tion to submit to supervision and control of the General Assembly and 
to render annual reports to it.® 


However, the Court did not go so far as to hold that the Union of South 
Africa was legally bound by Chapter XII of the Charter of the United 
Nations to place the territory under the Trusteeship System of the United 
Nations. Here the Court, faced with the text of Article 80, paragraph 2, 
of the Charter, adopted a strict interpretation and rejected the contention 
that an obligation to negotiate and conclude a trusteeship agreement was 
created, and said 


Had the parties to the Charter intended to create an obligation of this 
kind for a mandatory State, such intention would necessarily have been 
expressed in positive terms. 


In another opinion, which has been characterized as ‘‘a conspicuous 
example of judicial legislation,” "° namely, that on the Reparations for 
Injuries Suffered in the Service of the United Nations, the Court was pri- 


65 [1950] 1.0.3. Rep. 229. See Schwarzenberger, op. cit. 488 ff. 

66 De Visscher, Théories 318, 475 ff., and the opinions there quoted, notably the Ad- 
visory Opinion of the Court of March 8, 1950, in the case of the Competence of the Gen- 
eral Assembly for the Admission of a State to the United Nations, [1950] I.0.J. Rep. 4, 
at 8. See also Lauterpacht, op. oit. 290: ff... The Advisory Opinion of the Court on 
the Interpretation of the Peace Treaties (Second Phase) affords an instructive example 
of a much needed warning of the limitations of the principle of effectivencss.’’? But see 
also p. 290, note 13. 

87 [1950] LO.J. Rep. 128, at 143. 68 Ibid. 137, 

68 Tbid. at 140 and 144. See also Lauterpacht, op. cit. 280. 

To Lauterpacht, op. oit. 179. See also De Visscher (Théories 478), who refers to this 
case as illustration of the Court’s courage in breaking new ground when faced with a 
novel situation. 2 i 
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marily concerned with the nature and character of an institution, the 
United Nations, and not with the interpretation of a particular treaty text. 
In this opinion the Court affirmed, not merely that the United Nations had 
international personality and was even possessed of ‘‘objective interna- 
tional personality,” but that it also enjoyed the right to claim compensa- 
tion for injuries which it, as well as the agent or those entitled to claim 
through him, suffered. The basis for the Court’s findings may be seen in 
the following: 


Under international law, the Organization must be deemed to have 
those powers which, though not expressly provided in the Charter, are 
conferred upon it by necessary implication as being essential to the 
performance of its duties.” 


To be sure, the Court referred in its opinion to the purposes and prin- 
ciples of the Charter and the functions which it confers upon the Organiza- 
tion, but it is difficult to accept the view that the Court’s opinion ‘‘is merely 
a question of treaty interpretation.” 1? The Charter is silent on the points 
involved in this case, as De Visscher points out." Had this been just 
another case of treaty interpretation, it would have been unnecessary for 
the Court to say that it was ‘‘here faced with a new situation.’’7* The 
Charter offered a convenient and even necessary frame of reference, but 
hardly more than that. The Court, rather than interpreting, it is sub- 
mitted, interpolated or completed the Charter in a manner in which the 
framers of the Charter would have done it, had they anticipated situations 
such as had arisen in fact.” 

The judgment of the Court in the Nottebohm Case aroused probably more 
controversy than any other.”* In this case the question was not whether 
Nottebohm was a naturalized citizen of Liechtenstein but whether he was 
such a citizen for the purpose of diplomatic protection vis-a-vis Guatemala. 
The real issue, in the words of the Court, was ‘‘the admissibility of the 
claim of Liechtenstein in respect of Nottebohm.’’77 The Court affirmed, 
without referring to it, the ruling of the Permanent Court in the case of 

the Tunts-Morocco Nationality Decrees ™ ‘‘that nationality is within the 


71 [1949] LCJ. Rep. 182. 72 Schwarzenberger, op. cit. 595. 

78 Théories 478. But he goes on to say that in this case the Court applied the two 
principles of interpretation: the object and function of the treaty and the full effective- 
ness of ita provisions, the convergence of which nearly always suffices to sway the 
interpreter. 

14 [1949] I.C.J. Rep. 182. 

75 That this is so is corroborated by the following statement in the Report of the Rap- 
porteur of Committee IV/2 as approved by the Committee: ‘‘As regards the question 
of international juridical personality, the Committee has considered it superfluous to 
make this the subject of a text. In effect, it will be determined implicitly from the 
provisions of the Charter taken as a whole.’’ Doc. 933, June 12, 1945; 13 U.N.C.I.O. 
Does. 708, at 710 (emphasis supplied). 

16 Cf. Kunz, ‘The Nottebohm Judgment (Second Phase), 54 A.J.IL. 536-571 
(1960), and the literature there cited. 

17 [1955] 1.0.3. Rep. 4, at 16. 

18 P.0.I.J., Publications, Series B, No. 4 (1928), 
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domestic jurisdiction of the State,’’*® and nothing was said by the Court 
to cast doubt on this fundamental principle. But where, as in the Notte- 
bohm Case, nationality or naturalization projects itself on the international 
plane, other considerations are bound to enter into account. Again, as in 
the Tunis-Morocco Case, the recognition by, or ‘‘opposability’’ of nation- 
ality vis-à-vis, third states depends, and always depended, on international 
law.® In order ‘‘to be respected by a State in the position of Guate- 
mala,’’*? the naturalization of Nottebohm had to conform to applicable 
standards of international law. This it failed to do, because at the time 
when it was conferred on Nottebohm by Liechtenstein there was no ‘‘genu- 
ine connection”? between Nottebohm and Liechtenstein. ‘‘It was granted,’’ 
said the Court, ‘‘without regard to the concept of nationality adopted in 
international relatians.’’** It may be noted that the Court used here the 
wider term, international relations (‘‘rapports internationaux’’), rather 
than the more technical term, international law. 

In this case, as in others, the Court acted as the guardian of the 
sovereignty of both the applicant and respondent states: the autonomy of 
Liechtenstein in matters of nationality and the autonomy of Guatemala in 
refusing to admit the right of Liechtenstein to protect Nottebohm on the 
basis of an ‘‘extremely tenuous’’ link.“ To hold otherwise would have 
placed one state (Guatemala), in a matter which affects its interests pro- 
tected by international law, under the sway of another state, and thus 
would have denied to the former the protection to which it was entitled 
under existing principles of international law.** To criticize the holding 
of the Court in the Nottebohm Case for introducing an element of uncer- 


78 [1955] I.0.J. Rep. at 20. 

80 On these points the Court said: ‘‘It is for Liechtenstein, as it is for every sovereign 
State, to settle by its own legislation the rules relating to the acquisition of its na- 
tionality, and to confer that nationality by naturalization granted by its own organs in 
accordance with that legislation. . 
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81 Ibid, 26. 
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83 Ibid. 25. 
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tainty by relying on subjective criteria is to criticize international law and 
particularly that part of it relating to nationality, which exhibits all the 
elements of uncertainty corresponding to the prevailing degree of interna- 
tional integration.®® 

In considering and protecting the autonomy of both litigants in the 
Nottebohm Case, the Court merely applied a principle which it had used as 
a starting point in the Fisheries Case, where it said: 


The delimitation of sea areas has always an international aspect; it 
cannot be dependent merely upon the will of the coastal State as ex- 
pressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal 
State is competent to undertake it, the validity of the delimitation with 
regard to other States depends upon international law.** 


The same principle applies to naturalization: it is an act which can be per- 
formed only by the state concerned, but the validity (opposability) of this 
naturalization with regard to other states depends upon international law. 
It is difficult to see how otherwise the principles of order and liberty can 
be harmonized on the international plane. The Court has no choice but 
to take international law and relations as it finds them at any given time, 
to show their essentially mutual aspect, to strengthen international institu- 
tions when it is called upon to do so and, without revising them, to introduce 
progressive improvements here and there. 
The Court was able to make a notable contribution of far-reaching sig- 
- nificance along these lines in the Corfu Channel Case. On the one hand, 
the Court declared that Albania had failed to observe ‘‘certain general 
and well-recognized principles’’ which include ‘‘every State’s obligation 
not to allow knowingly its territory to be used for acts contrary to the 
rights of other States.’’®? On the other hand, the Court, upholding 
Albania’s territorial sovereignty, rejected the defenses of intervention and 
self-protection or self-help on which the United Kingdom relied in justifica- 
tion of ‘‘Operation Retail.’”’ It may be worth while to quote in full the 
pronouncements of the Court in view of their relevance to contemporary 
international relations. Referring to intervention, the Court said: 


The Court cannot accept such a line of defence. The Court can only 
regard the alleged right of intervention as the manifestation of a policy 
of force, such as has, in the past, given rise to most serious abuses and 
such as cannot, whatever be the defects in international organization, 
find a place in international law. Intervention is perhaps still less 
admissible in the particular form it would take here; for, from the 
nature of things, it would be reserved for the most powerful States, and 
might easily lead to perverting the administration of justice itself.** 


Referring to the defense of self-protection or self-help, the Court de- 
clared: 


85 De Visscher, Théories 399. 86 [1951] LC.J. Rep. 132. 
87 [1949] I.C.J. Rep. 4 at 22. 88 Ibid. at 35. 
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The Court cannot accept this defence either. Between independent 
States, respect for territorial sovereignty is an essential foundation of 
international relations. The Court recognizes that the Albanian Gov- 
ernment’s complete failure to carry out its duties after the explosions, 
and the dilatory nature of its diplomatic notes, are extenuating cir- 
cumstances for the action of the United Kingdom Government. But to 
ensure respect for international law, of which it is the organ, the Court 
must declare that the action of the British Navy constituted a violation 
of Albanian sovereignty.®* 


These pronouncements afford a glimpse into the sort of international 
relations which could be ours if only the governments would live up to 
their glib professions in favor of the rule of law, if only they would eall 
upon the Court more frequently, even regularly, to adjudicate their 
disputes on the basis of the mutual respect for their sovereignty that they 
all claim and the reciprocal rights of which sovereignty is the accepted and 
traditional symbol. 

The Court has made significant, if modest, contributions to the strength- 
ening of international organizations and the clarification of the competence 
of their organs. To be sure, the opportunities offered the Court were far 
removed from the ‘‘defects in international organization’’ to which the 
Court referred above. The advisory opinions of the Court in the Repara- 
tions and South-West African cases have already been mentioned. In the 
second Admissions case the Court clarified authoritatively the respective 
rôles of the General Assembly and Security Council in the procedure of ad- 
mission to the United Nations, and rejected the attempt ‘‘to deprive the 
Security Council of an important power which has been entrusted to it by 
the Charter.’’ The Court, speaking generally, declared that ‘‘the Charter 
does not place the Security Council in a subordinate position,’’ and stated 
as a general proposition ‘‘that nowhere has the General Assembly received 
the power to change, to the point of revising, the meaning of a vote of the 
Security Council.’’ ® The Court thus decisively spoke in order to preserve 
the autonomy of the Assembly and Council in the exercise of the powers 
and responsibilities conferred upon them by the Charter. l 

In two advisory opinions the Court had occasion to pronounce upon the 
status of members of the international civil service and in so doing to 
strengthen their independence and secure them from arbitrary dismissal. 
In the opinion of July 13, 1954, the Court rejected the contention that the 
General Assembly could not, in establishing an administrative tribunal, 
impose legal limitations upon powers with which it was charged by the 
Charter, i.e., the budgetary power, a contention amounting to a claim of 
legal irresponsibility of the General Assembly.* As the Court construed 
the request, it was asked to say ‘‘whether the General Assembly is legally 
entitled to refuse to give effect to an award of compensation made by the 


80 Thid. 

se Competence of the General Assembly for the Admission of a State to the United 
Nations, Advisory Opinion of March 3, 1950, [1950] L.OJ. Rep. 4, at 8-10. 

91 Effect of Awards of Compensation made by the United Nations Administrative 
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Administrative Tribunal, properly constituted and acting within the limits 
of its statutory competence.” ®°? The Court, by nine votes to three, held 


that the General Assembly has not the right on any grounds to 
refuse to give effect to an award of compensation made by the Ad- 
ministrative Tribunal of the United Nations in favour of a staff mem- 
ber of the United Nations whose contract of service has been terminated 
without his assent.*? 


The Court thus put a stop to a determined effort on the part of some 
Members of the United Nations to vindicate for the United Nations a sort 
of illimitability of absolute monarchs, who invoked on its behalf the old and 
now discredited ‘‘Divine Right of Kings’’ idea. To do otherwise would 
not merely have cast doubt on the good faith which should govern the rela- 
tions between the organization and its international staff. ‘‘It would,” as 
the Court said . 


hardly be consistent with the expressed aim of the Charter to pro- 
mote freedom and justice for individuals and with the constant pre- 
occupation of the United Nations Organization to promote this aim 
that it should afford no judicial or arbitral remedy to its own staff 
a the settlement of any disputes which may arise between it and 
them.** 


The Court showed complete understanding, in fact a much greater under- 
standing than was manifested by certain Members of the Organization, of 
the prerequisite of a sound international civil service when it found that 


the power to establish a tribunal, to do justice as between the Or- 
ganization and staff members, was essential to ensure the efficient 
working of the Secretariat, and to give effect to the paramount con- 
sideration of securing the highest standards of efficiency, competence 
and integrity. Capacity to do this arises by necessary intendment out 
of the Charter.®® 


The Court has shown here not merely its concern to ensure the welfare of 
the individual members of the Secretariat but also its characteristic 
penchant towards a broad and flexible ‘‘interpretation’’ of constitutional 
foundations on which the organization rests. The opinion of the Court 
exercised a salutary impact on the subsequent decisions of the General 
Assembly in this matter.®* 

The Court, when called upon to interpret a specific clause in a constitu- 
tional instrument, does not deviate from the principle of fidelity to the text. 
This it demonstrated again in its opinion of June 8, 1960, on the Constitu- 
tion of the Maritime Safety Committee of the Inter-Governmental Maritime 
Consuliative Organization. The Court, after a careful examination of the 
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preparatory work relating to Article 28(a) of the Convention establishing 
this organization, refuted the attempts at a broad and functional interpreta- 
tion of this provision and concluded that the term ‘‘ship-owning nations’’ 
refers ‘‘solely to registered tonnage. The largest ship-owning nations are 
the nations having the largest registered ship tonnage.’’®’ The Court 
refused to subscribe to a subjective test when an objective test was not 
merely intended but also available,** and in so doing expressed its prefer- 
ence for order as against arbitrariness. 

The exacting test which the Court laid down with respect to proof of 
customary international law led the Court to a pronouncement on reserva- 
tions to multilateral treaties which, much to the surprise of a large segment 
of the profession, appears to espouse arbitrariness against order. In its 
opinion on Reservations to the Convention on the Prevention and Punish- 
ment of the Crime of Genocide, the Court referred to the argument 


that there exists a rule of international law subjecting the effect of 
a reservation to the express or tacit assent of all the contracting parties. 
This theory rests essentially on a contractual conception of the absolute 
integrity of the convention as adopted 


and, noting that this theory cannot prevail over the intent of the parties 
to derogate from that rule, said: 


It does not appear, moreover, that the conception of the absolute 
integrity of a convention has been transformed into a rule of interna- 
tional law.*® 


The Court then laid down the principal test: 


that a State which has made and maintained a reservation which has 
been objected to by one or more of the parties to the Convention but 
not by others, can be regarded as being a party to the Convention if 
the reservation is compatible with the object and purpose of the Con- 
vention ; otherwise, a State cannot be regarded as being a party to the 
Convention.*°° . 


Admittedly the test of ‘‘compatibility’’ is a flexible one and open to 
divergent interpretations. But the Court does not have the function of 
creating rules where none exist. This is a prerogative of the states.1°? 


97 [1960] LC.J. Rep. 150, at 170. 98 Tbéd. at 166, 171. 

99 [1951] LC.J. Rep. 15 at 24. ‘See Lauterpacht (op. cit. 186), who regards this 
Opinion and the Judgment in the Fisheries Case as ‘‘the two principal instances of 
judicial legislation in face of an admitted absence of agreed law.’’ 

100 Jbid. at 29. The Court also laid down several other rules. 

101 See ibid. at 81, the Dissenting Opinion of Judges Guerrero, Sir Arnold McNair, 
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Maritime Consultative Organization. General Assembly, 14th Sess., Official Records, 6th 
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national Law Commission. In his Report on the Law of Treaties, the Rapporteur, Pro- 
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The Court can do no more useful service than to point out that no rule 
in fact exists where one was assumed to exist, even if in the meantime a 
degree of uncertainty should prevail?°? But uncertainty is a mark of 
international law in the present state of integration in the society of 
nations. 

This is an admittedly and necessarily sketchy review of some of the 
points on which the Court is believed to have made a significant contribu- 
tion to international law and relations and thereby to a better understand- 
ing of the problem of order and liberty in the relations of states. Perhaps 
in the future the Court may make an even greater and more constructive 
contribution as an instance or organ of review of the constitutionality of 
acts of the United Nations and its specialized agencies. Its status as the 
principal judicial organ of the United Nations qualifies it pre-eminently for 
this réle. That this view was shared by Members of the organization can 
best be shown by recalling General Assembly Resolution 171 (II) A, 
adopted on November 14, 1947, recommending 


that organs of the United Nations and the specialized agencies should, 
from time to time, review the difficult and important points of law 
within the jurisdiction of the. International Court of Justice which 
have arisen in the course of their activities and involve questions of 
principle which it is desirable to have settled, including points of law 
relating to the interpretation of the Charter of the United Nations or 
the constitutions of the specialized agencies, and, if duly authorized 
according to Article 96, paragraph 2, of the Charter, should refer them 
to the International Court of Justice for an Advisory Opinion.1* 


y 


The organs of the United Nations, including the General Assembly, have 
paid scant attention to this call for greater use of the Court as a sort of 


fessor H. Lauterpacht, after noting that, even prior to the Court’s Advisory Opinion in 
the matter of Reservations to the Genocide Convention, no general agreement on the 
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to admit that it is too rigid,’’ stated: ‘‘In view of the fact that the principle of 
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constitutional court. Yet, with the United Nations gaining visibly in 
stature and becoming increasingly a focal point of worldwide international 
relations, can there be any doubt that the Court is fully capable of being 
of service to the United Nations and its Members for resolving their differ- 
ences? At least one of the principal organs of the United Nations, the 
Secretary General, has strongly urged the Members to make greater use 
of the Court. In one of his statements Mr. Dag Hammarskjold said: 


One may recognize that the reluctance of Governments to submit 
their controversies to judicial settlement stems in part from the frag- 
mentary and uncertain character of much of international law as it 
now exists. Where wide margins of uncertainty remain in the law, 
the tendency to seek a political settlement even in cases where ques- 
tions of law lie at the heart of the dispute is understandable. Yet in 
the longer view, it is surely in the interest of all Member States to 
restrict as much as possible the sphere where sheer strength is an 
argument and to extend as widely as possible the area ruled by con- 
siderations of law and justice. In an interdependent world, a greater 
degree of authority and effectiveness in international law will be a 
safeguard, not a threat, to the freedom and independence of national 
States? : 


He also recognized the contribution of the Court to development of the law 
of the United Nations in stating: 


The beginnings of a ‘‘common law” of the United Nations, based on 
the Charter, are now apparent; its steady growth will contribute to 
stability and orderliness. Advisory opinions of the International 
Court of Justice have added substantially to the law of the United 
Nations; their more frequent use should be encouraged. In ap- 
propriate cases, arbitral proceedings may usefully be employed in con- 
nexion with controversies on legal points; the use of such proceedings 
would tend both to facilitate immediate solutions and to further the 
long-range goal of strengthening the authority of law. The systematic 
examination within the United Nations of the practice of States can 
bring to light areas of agreement and divergence in the law and stimu- 
late efforts to seek a reconciliation of opposing views.1°¢ 


It is not possible to deny the strength of the argument that the growth 
of tensions, in particular of hegemonial tensions, adversely affected the flow 
of business of the Permanent Court and that it inhibits the flow of business 
of the present Court." The dominant tension plays now between East 
and West and this tension would have to cool down very substantially be- 


105 Annual Report of the Secretary General on the Work of the Organization July 1, 
1954-June 15, 1955. General Assembly, 10th Sess, Official Records, Supp. No. 1, p. 
xiii (Doe. A/2911). 

106 Ibid. See also the Annual Reports of the Secretary General for 1952-1958, General 
Assembly, 8th Sess., Official Records, Supp. No. 1, pp. xi-xii (Doc. A/2404); for 1956- 
1967, ibid., 12th Sess., Supp. 1 A, pp. 4-6 (Doe, A/3594/Add. 1); and for 1958-1969, 
ibid., 14th Sess, Supp. 1 A, pp. 3-4 (Doe. A/4132/Add. 1). And see Basdevant (‘La 
Place et le Rôle de la Justice Internationale... ,’’? 5 Les Affaires Etrangères 331-351 
at 846 ff. (1959)), who stresses the restraining influence of Advisory Opinions, 

107 De Visscher, Théories 445 ff. 
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fore any disputes between Hast and West would be submitted to the 
Court.1°® The future flow of cases depends, in realistic terms, upon dis- 
„putes between members of the Free World being steered in the direction 
of the Court. The fact that not many such disputes go to the Court can- 
not, it is submitted, be explained by the prevailing East-West tension. 

In the past it has been fashionable to emphasize the ‘‘legislative’’ aspects 
of the Court’s jurisprudence. This was natural in the context of the 
debate on the function of adjudication as a key factor in establishing peace 
on a durable basis. Today more modest expectations are attributed to the 
judicial function: to settle disputes on the basis of law.*% It has been 
shown that the diplomatic procedures for the settlement of disputes 
maximize power and minimize law. The procedures now available to a 
large number of states in and through the United Nations to a degree 
neutralize the power element, but they do not enhance the rôle of law. 
They could do that in some measure, that is, to the extent that the advisory 
function of the Court is drawn upon, as suggested by the General As- 
sembly and the Secretary General. The possibilities which lie in that di- 
rection have hardly been explored, let- alone exploited. As the juris- 
prudence of the Court has shown, the depoliticization of the dispute, 
whether involving states or individuals, is achieved once the dispute is sub- 
mitted to it. The Court has been scrupulous in its respect for the autonomy 
of states in the absence of strict proof of legal obligation. 

States are autonomous and sovereign only in virtue of international law. 
Every increment of strength of the law is bound to make more secure the 
independence of states. Adjudication is no longer regarded as a cure for 
all the ills which currently afflict international relations. Nor is adjudica- 
tion of itself and by itself the sure road to peace under the rule of Jaw in the 
relations between states. On the other hand, to avoid, except in the rarest 
of circumstances, resort to the judicial authority, to confine states almost 
exclusively to diplomatic and political procedures, amounts to depriving 
the world of a possibility or avenue for strengthening international peace. 
For, as the former President of the Court; Judge Basdevant, suggested, the 
mere fact of appearing and arguing a case before the Court constitutes an 
important factor in the slow process of building an international com- 
munity. And to the extent that governments submit or refuse to submit 
disputes to the Court, they fulfill or decline to fulfill the object stated in the 
Preamble of the Charter of the United Nations, ‘‘to establish conditions 
under which justice and respect for the obligations arising from treaties 


108 But see the various efforts of the United States referred to above, p. 43, to bring 
such disputes before the Court. 

109 In a sense the surrender of the larger, if illusory, object for a more modest, if 
realistic, one, makes matters more difficult rather than easier. For, as Jenks pointed 
out, ‘‘the movement for a larger measure of compulsory jurisdiction can no longer draw 
strength from the emotional and political forces which supported it when it could be 
presented as an alternative to war and a guarantee of peace.’’ Preliminary Report 179. 
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and other sources of international law can be maintained.” 1° Granted 
that in the past there may have been a tendency to overestimate the rôle 
of the judicial function in international relations, there is no reason for 
allowing the pendulum to swing in the opposite direction and to under- 
estimate the contribution which the Court is fully capable of making 
towards introducing a measure of stability and predictability in the rela- 
tions of the largest single group of states. At the very least the boundaries 
between what is law and what is advanced under the guise of law will be 
progressively delineated. 


110 Jules Basdevant, ‘‘La Place et le Réle de la Justice Internationale dans les Rela- 

tions entre Etats et à l’égard des Organisations Internationales,’’ 5 Les Affaires 
Etrangères 331-351, at 338, 351 (Presses Universitaires de France, 1959). His state- 
ment on p. 849 may bear quotation in full: 
‘Non seulement les Etats se présentent et sont traités comme des égaux devant la 
justice internationale mais ceux qui comparaissent devant celle-ci pour représenter un 
Etat ou une organisation internationale parlent tous le même langage, le langage du 
droit, pour convaincre les juges dont ils savent que ceux-ci statueront selon le droit et 
par une décision obligatoire. C’est tout autre chose que parler dans un débat à 
l’Assemblée générale des Nations Unies ou au Conseil de sécurité où, bien souvent, les 
représentants des Etats parlent beaucoup moins pour convaincre ceux à qui ils a’ad- 
ressent directement que pour satisfaire leurs mandants, leur presse, leur opinion pub- 
lique, ou encore pour le retentissement qu’ils espèrent obtenir dans l’opinion publique de 
tel ou tel pays. A l’opposé de cela, tons ceux qui parlent devant la Cour, s’efforcant de 
parler le langage du droit, tout en soutenant des thèses opposées, retrouvent ou découvrent 
devant le juge quelque chose qui leur est commun. Ainsi le fait d’aller devant le juge 
international fait apparaître ou mieux sentir ce qu’il y a de commun entre les peuples. 
Cela contribue à créer ou à entretenir un esprit de compréhension, de mutuelle considéra- 
tion, de mutuel respect, esprit qui, lui-même, sera générateur de l'esprit de mutuelle 
concession. 

‘‘Par cela, le recours à la justice internationale, au delà et par-dessus la solution de 
tel différend qui lui est déféré, apporte sa contribution & la formation d’une psychologie 
commune susceptible de fournir le meilleur appui au maintien de la paix et de la sécurité 
internationales. ’’ 


THE PROPER LAW OF LOANS CONCLUDED BY 
INTERNATIONAL PERSONS: A RESTATE- 
MENT AND A FORECAST 


By Grorazs R. DELAUME 


Legal Department, International Bank 

for Reconstruction and Development * 
‘« |, It would be strange if now, in face of the formi- 
dable development of international debts, there were 
nothing for the lawyer to say.” Sir John Fischer Wil- 
liams, Chapters on Current International Law and the 
League of Nations, p. 257 (1929). 


In Etat Ottoman v. Comptoir d’Escompte, a lower French court said 
that a state contracting with foreign individuals is free to contract under 
its own law or the foreign law, or to create ‘‘par la convention une lot 
particulière destinée spécialement à régir le contrat... .’’+ 

This was in 1875. Today, the idea that state contracts can be subject to 
a legal system other than municipal law, and in particular the law of the 
contracting state, has made considerable progress. Contemporary attempts 
to insulate, by appropriate stipulations, state contracts, and more gen- 
erally contracts between international persons and private individuals or 
entities, from the consequences of municipal law show that a reconsidera- 
tion of the respective spheres of application of the two systems of law into 
which the rules of international intercourse are traditionally divided is now 
in order.2 This is not the same, of course, as saying that the distinction 


* Formerly Counselor, Legal Department, International Monetary Fund, Chargé de 
Cours des Facultés de Droit, France. The views expressed in this article are those of 
the author and do not necessarily represent the views of the International Bank for 
Reconstruction and Development. 

1 Trib. Civ, Seine, March 3, 1875, Birey 1877.2.25 (dictum only). As security for a 
loan, the borrowing government had pledged certain securities with French bankers and 
had agreed that the bankers could forfeit the security in the event of a default. Under 
French law, the forfeiture clause was invalid; it was apparently valid under Turkish law 
which was held to be the applicable law. 

2 See, e.g., Mann, ‘‘The Law Governing State Contracts’’ (hereinafter cited as ‘‘State 
Contracts’’), 21 Brit. Yr. Bk. of Int. Law 11 (1944); ‘‘The Proper Law of Contracts 
Concluded by International Persons’’ (hereinafter cited as ‘‘The Proper Law’’), 35 
ibid. 34 (1959); McNair, ‘‘The General Principles of Law Recognized by Civilized Na- 
tions’’ (hereinafter cited as ‘‘The General Principles’’), 33 ibid. 1 (1957); Schwarzen- 
berger, ‘‘The Protection of British Property Abroad,’’ 5 Current Legal Problems 294 
(1952); Verdross, ‘‘Protection of Private Property under Quasi-International Agree- 
ments,’’ 6 Nederlands Tijdschrift voor Int. Recht 355 (1959); Bourquin, ‘‘ Arbitration 
and Economic Development Agreements,’’ 15 The Business Lawyer 860 (1960); Jessup, 
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between private and public international law, blurred as it may be by the 
necessities of modern international economic relations, is now obsolete and 
that intermediate legal systems are likely to emerge or be desirable.” What 
is proposed presently by prominent scholars is to permit contracting 
parties, one of whom at least is an international person, to select interna- 
tional law as the proper law of their contract. 

Put in those terms, the proposition is immediately reminiscent of the 
familiar distinction between choice of law and autonomy of the will which 
pervades the ordinary rules of the conflict of laws. To permit the parties 
to choose municipal law or public international law as the system of law 
governing their rights and obligations, presupposes that there is no cogent 
rule of law which limits their autonomy. That no such rule prevents inter- 
national persons from selecting municipal law as the law applicable, 
wholly or in part, to transactions, such as a loan between an international 
organization and a member government, which would otherwise be governed 
by international law, is hardly a matter of doubt. The real question, 
therefore, is whether there is any imperative impediment to permitting the 
process to be reversed and to authorizing an international person, dealing 
with a private person, to contract under its own system of law rather than 
under the system of law of the private contracting party. 

Until recently, at least, the answer to this question was clearly in the 
negative. Courts, including the French-Chilean Arbitral Tribunal set up 
to settle disputes relating to the ‘‘Guano Loans’’ of Peru* and the P.C.IJ. 
in the Serbian and Brazilian Loan Cases, were in agreement that: 


Transnational Law (1956); Friedmann, ‘‘Some Impacts of Social Organization on 
International Law,” 50 AJ.LL. 475 (1956). 

8 Such is particularly the case of Professor Verdross’ theory according to which there 
would exist ‘‘quasi-international agreements’’ between international and private per- 
sons, constituting ‘‘a new legal order, created by the concurring wills of the parties, i.e., 
the agreed lex contractus’’ which would regulate ‘‘the relation between the parties ex- 
haustively’?’ (loo. cit. note 2 above, p. 358). The idea that a céntract can be the ‘‘law’? 
of the parties is not new; it is characteristic of the well-known hypertrophy of the 
doctrine of autonomy proper to the French notion of ‘‘international payments,’’ some- 
times referred to (not always correctly, see, ¢.g., Ray, ‘‘Law Governing Contracts be- 
tween States and Foreign Nationals,’’ Proceedings of the 1960 Institute on Private In- 
vestments Abroad 5, at 30 (1960)) by Professor Verdross’ followers. Under the cir- 
cumstances, it is not surprising that Professor Verdross’ proposal hag encountered the 

. same eriticism as that which has been directed, both in France and abroad, against the 
French doctrine. See Mann, ‘‘The Proper Law,’’ p. 49. 

4 Arbitral Award dated July 5, 1901, Descamps and Renault, Recueil International des 
Traités du XXème Siècle 188 (year 1901). As security for external loans, Peru had 
given to lenders a ‘‘Guano Guarantee’’ authorizing them to exploit guano deposits and 
to retain the profits derived from the exploitation to maintain loan service. Under 
Peruvian law, the ‘‘guarantes’’ amounted at best to a personal obligation of Peru and 
did not create any valid and effective security. To overcome the consequences of this 
conclusion, one plaintiff argued that the guarantee was not subject to the law of Peru 
but rather to international law, and constituted ‘‘un droit réel identique à l’hypothdque 
et consacré par le droit des gens.’’ Ibid. 370; see also pp. 252-253. It was held that, 
since only transactions between states can be subject to international law, the guano 
guarantee was governed by Peruvian law and the claim was consequently denied. Ibid. 
870. ; ë Series A, Nos. 20 and 21, pp. 42 and 121. 
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any contract which is not a contract between states in their capacity 
as subjects of international law is based on the municipal law of some 
country. 


Since those decisions were rendered, however, new developments have 
taken place and the process of ‘‘depoliticization’’ of the commercial and 
financial activities of states has been accelerated considerably. The last 
deeades have witnessed also a proliferation of international organizations 
specialized in financial, monetary, trade or other activities conducted ex- 
clusively from a technical, as opposed to a political, viewpoint. The in- 
creasingly frequent association of states and private persons and specialized 
international organizations in intérrelated economic transactions of a 
highly technical character has thrown a new light on the problem.® 

In practical terms, the problem resolves itself into ascertaining whether 
the legal arsenal available to meet new situations should remain cast in the 
old mold or whether, in an agreement to which an international person is 
a party: (1) the parties, or (failing any statement of intention by them) 
(2) the courts, should be free to borrow from either system of law the rules 
most suitable to regulate the particular contractual relationship involved 
and enable them to meet successfully the complexities of present and future 
international economic relations. 

Loans coneluded by international persons, both as lenders and borrowers, 
account for a considerable share of current international transactions, and 
constitute also one of the most remarkable examples of successful co-ordina- 
tion of public and private endeavors to promote economic development. 
For this reason they have been selected as the subject of the following ob- 
servations which will: (1) review the practice of lenders regarding stipula- 
tions of applicable law in contemporary loans in an attempt to ascertain 
whether there is any evidence in those transactions of a change in the tradi- 
tional scope of international law, and (2) assess, as far as can be done with 
precision, the rules likely to obtain in the absence of manifestation of in- 
tention by the parties. 


0 See, e.g, Broches, ‘‘International Legal Aspects of the Operations of the World 
Bank’’ (hereinafter cited as Broches), 98 Hague Academy Recueil des Cours 301 
(1959); Sereni, ‘‘International Economic Institutions and the Municipal Law of 
States’? (hereinafter cited as Bereni), 96 Hague Academy Recueil des Cours 133 (1959) ; 
Salmon, Le Rôle des Organisations Internationales en Matière de Prêts et d’Emprunts 
(hereinafter cited as Salmon) (1958); Delaume, ‘‘International Machinery for Fi- 
nancing Economie Development,’’ 28 Geo. Washington Law Rev. 533 (1960); Cutler, 
‘<The Inter-American Development Bank,’’ 16 The Business Lawyer 22 (1960); Metzger, 
‘The New International Development Association,’’ 49 Georgetown Law J. 23 (1960) ; 
Fromentin, ‘‘La Banque Européenne d’Investissement,’’ Ministère des Finances, Bul- 
letin d’Information No. 2, p. 95 (Brussels, 1960); Townsend, ‘‘The Export-Import 
Bank of Washington: Organization and Operation,’’ U. of Ilinois Law Forum, Legal 
Problems of International Trade 237 (1959 Spring Number); Sauer, ‘‘The Export- 
Import Bank and Private Investment,’’? 19 Fed. Bar J. 327 (1959); Golby, ‘‘The De- 
velopment Loan Fund and Private Investment,’’ tbid. 316; Nurick, ‘‘The World Bank, 
The International Finance Corporation and Foreign Investment,’ ibid. 308; Olmstead, 
‘Economie Development Agreements, Part I, Public Economie Development Loan 
Agreements; Choice of Law and Remedy,’’ 48 Calif. Law Rev. 424 (1960). 
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I. Express STIPULATIONS oF ÅPPLICABLE Law 
A. Direct Loans 


Loan contracts between bankers or other institutional investors and in- 
ternational persons rarely fail to contain stipulations of applicable law. 
Most frequently such stipulations, conforming in this respect to those 
consistently stipulated in loan contracts with foreign private borrowers,’ 
provide that the law of the lenders shall govern the loan relationship. 
Typical examples are found in a loan made to the Republic of France by 

a group of American bankers: 


This Agreement and the notes issued pursuant thereto and all rights 
under this Agreement and said notes shall be construed and deter- 
mined and may be enforced in accordance with the laws of the State 
of New York,® 


or in loan contracts between European bankers and the High Authority of 
the European Coal and Steel Community (ECSC), such as the following: 


Except in regard to the Act of Pledge which is governed by the law 
applicable thereto, the parties agree that the law applicable to this 
Convention is the law of Belgium. 


Similar provisions are found in loans made by public lending agencies 
both national and international, the number of which is steadily increasing. 
Thus, agreements between the Development Loan Fund (DLF) and foreign 
governments, acting as borrowers or as guarantors of loans made to private 
borrowers, currently stipulate that the law of the District of Columbia shall 
be the applicable law.® Although provisions of applicable law appear to 
be somewhat less frequent in loans made by the Export-Import Bank of 
Washington (Eximbank), the loan made by that institution to the United 
Kingdom in 1957 contemplates the applicability of the law of New York.*® 


T See Sommers, Broches and Delaume, ‘‘ Conflict: Avoidance in International Loans and 
Monetary Agreements,’’ 21 Law and Contemporary Problems 463, at 466-469 (Summer, 
1956); Nurick, ‘‘Ohoice of Law Clauses and International Contracts,’’ 1960 Procsed- 
ings, American Society of Int. Law 56. 

8 Loan Agreement dated Oct. 31, 1949, between the Republic of France, The Chase 
National Bank of the City of New York and other bankers, Sec. 10, par. 10.8. Similar 
stipulations are also found in various loan contracts, the provisions of which the present 
writer is not authorized to quote, negotiated in other, including European, financial 
centers. For an earlier American example, see Loan Contract between the Republic of 
Nicaragua and Brown Brothers & Co., ete., dated Oct. 8, 1913, Art. XV, reprinted in 
Dunn, American Foreign Investments 378 (1926, hereinafter cited as Dunn). 

è The provision currently used reads as follows: 

‘‘Appiicable Law. This Loan Agreement shall be deemed to be a contract made 
under the laws of the District of Columbia, United States of America, and shall be 
governed by and construed in accordance with the laws of the District of Columbia, 
United States of America.’” 

10 Agreement dated Feb. 25, 1957 (mnd. 104), Art. XVI: 

‘All questions with respect to the execution and interpretation of this Agmesniatt and 
the notes or with respect to performance or non-performanes hereunder or thereunder 
shall be interpreted aceording to New York law.’’ See also Townsend, loc. oit. note 6 
above, at 241-245. 
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Public lenders, however, and in particular international lending or- 
ganizations, although they are usually as attentive as private lenders to 
remove all doubts as to the law governing the loan relationship, do not 
necessarily insist that the desired clarification be made in favor of the law 
in force at their headquarters. A typical example is that of the investment 
agreements of the International Finance Corporation (IFC), whose head- 
quarters are located in Washington, D. ©. Originally, the IFC, whose 
investment patterns are sometimes complex, stipulated that the law of 
New York should govern its investments in private foreign enterprises." 
However, IFC subsequently took the view that a reference to the law 
of New York would, in many cases, be unhelpful unless it were accom- 
panied by a specific submission by the parties to the courts of New York 
because, in many countries, local courts would either fail to apply New 
York law or apply New York law only to the extent that it was consistent 
with local law. IFC considered that it would not be reasonable always to 
insist upon a submission to the New York courts and, further, that any 
such submission might not, in many cases, be of much use since, as a prac- 
tical matter, any award would ultimately have to be enforced in the foreign 
jurisdiction (unless the investment enterprise had asséts in New York 
which would not usually be the case), which might again present problems. 

In result, IFC considered that, since its ultimate remedies would nor- 
mally lie in the courts in the country in which the investment enterprise is 
located, it should be prepared to rely upon taking care that its investment 
documents are valid under the law of that country. For these reasons, 
most IFC investment agreements do not specify the applicability of any 
particular law, although each case is judged on the merits. 

In certain cases, submission to the law of the borrower’s country may 
be motivated by other considerations. For example, the organization in- 
volved, such as the ECSC, may merely wish to avoid the only likely alterna- 
tive, namely, having all the loan contracts made by it governed by the law 
of the particular member country in which that organization has its seat.” 
In other cases, as in the case of the European Investment Bank (HIB), 
whose loan agreements generally provide for submission to both the law and 
the courts of the borrower’s country, it may be also an understandable 
desire to facilitate the recovery and enforcement of a judgment against 
the borrower.** 

11 See Nurick, loc. cit. note 7 above, at 61. The majority of IFC investments provide 
for the issuance of notes denominated in U. 8. dollars and payable in New York. IFC 
takes care that these notes are in any case valid under the laws of New York. This is 
especially important where ‘‘proper law’’ rules are relevant, and would render New 
York law applicable to such notes even in the absence of a specific provision stipulating 
the applicability of New York law. 

12 Blondeel and Vander Eycken, ‘‘Les Emprunts de la Communauté Européenne du 
Charbon et de 1’Acier,’’ 19 Revue de la Banque 249, at 274 (1955). 

18 Stein and Hay, ‘‘Legal Remedies of Enterprises in the European Economie Com- 
munity,’? 9 A. J. Comp. Law 375, at 407 (1960). If the loan is guaranteed or secured 
and the guarantor belongs to a country other than that of the borrower, or the security 
is located outside that country, the law of the guarantor or that of the situs may be 
stipulated as applicable. 
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A different situation is presented by the International Bank for Re- 
construction and Development (IBRD) loan agreements.4 The IBRD, 
which has international personality and is a subject of international law, 
makes loans either directly to member governments or with the guarantee 
of a member country. Leaving aside for the moment the nature of the 
relations between the IBRD and a borrower other than a member, it 
would seem prima facie that, in the absence of express provision to the con- 
trary, the relations between the IBRD and one of its members, qua bor- 
rower or guarantor, should be governed by international law, the law com- 
mon to both parties. The IBRD loan documents are consistent with this 
conclusion. 

Loan Regulations No. 3, which are applicable to direct loans to enba 
governments and are incorporated by express reference into the Loan 
Agreement, contain the following provision (Section 7.01): 


The rights and obligations of the Bank and the Borrower under the 
Loan Agreement and the Bonds shall be valid and enforceable in 
accordance with their terms notwithstanding the law of any state, 
or political subdivision thereof to the contrary . 


This provision makes clear the intention of the parties that the terms and 
conditions of the loan agreement shall-not be frustrated by conflicting 
domestic law. Since it is quite obvious; however, that no agreement can 
exist in a legal vacuum, the conclusion is inescapable that the effect of this 
provision, although it is formulated in a negative fashion, is not only to 
remove the loan relationship from domestic law but to subject it to inter- 
national law.2® 


14 The following discussion is based largely on the views developed in Broches 316-353. 
15 This conclusion is not impaired by the second sentence of Sec. 7.01, which reads 
as follows: ‘ 


‘f. . . ..Neither the Bank nor the Borrower shall be entitled in-any proceeding under . 
this Article to assert any claim that any provision of these Regulations or of the Loan 
Agreement or the Bonds is invalid or unenforceable because of any provision of the 
Articles of Agreement of the Bank or for any other reason.’’ 


This provision is justified by the following considerations. On the one hand, the Loan 
Regulations (Sec. 7.04) provide for the settlement of loan disputes by an arbitral tribu- 
nal. On the other hand, the Articles of Agreement of the IBRD (Art. IX) stipulate 
that any question of interpretation of the Articles shall be submitted to the Executive 
Directors of the IBRD for their decision. In order to account for the Directora’ 
statutory prerogatives and to avoid having the arbitral tribunal pass judgment upon 
arbitrable issues conceivably involving the consistency of a loan transaction with the 
Articles of Agreement, it was necessary to remove all such issues from the jurisdiction 
of the arbitral tribunal. This is the rationale of the provision under review. Far from 
making the Loan Agreement a self-supporting instrument or from subjecting the loan 
relationship to the ‘‘internal law’’ of the IBRD (as suggested by Salmon 280; but see 
Adam, ‘‘Les Accords de Prêt de la Banque Internationale pour la Reconstruction ot 
le Développement,’’ 55 Revue Générale de Droit International Publie 41, 55-66 (1951); 
Bereni 160), this provision, therefore, is the natural complement of the first sentence 
of Sec. 7.01. It is intended only to avoid having specific issues within the jurisdiction 
of the Executive Directors adjudicated by the arbitral tribunal, which is otherwise 
competent to settle, on the basis of international law, disputes arising between the 
IBRD and a borrowing member country. See Broches 862-373, 
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Section 7.01 of Loan Regulations No. 4, applicable to guaranteed loans, 
is substantially similar to the corresponding provision of Loan Regulations 
No. 31° In that case, however, one of the parties to the transaction, 
namely, the borrower (which in the overwhelming majority of cases is a 
public or private entity treated or operating within the guarantor’s ter- 
ritories) is not a subject of international law.” Since a loan agreement 
between the IBRD and a borrower other than a member country, unlike a 
loan or guarantee agreement with a member, cannot be regarded as an in- 
ternational agreement,'® the question does arise whether the loan, as dis- 
tinguished from the guarantee, relationship can be insulated from the effect 
of conflicting domestic Jaw. It is submitted that the answer to this ques- 
tion is in the affirmative for the following reasons. 

The tripartite relations arising under any guaranteed loan made by the 
IBRD are so intimately related that to consider them separately would 
ignore both the factual and the juridical considerations pertaining to the 
IBRD’s lending operations. In many instances, the fact that the loan is 
made to an entity other than a member government is purely coincidental 
and the lending process could be achieved with equal success were the loan 
made directly to the member concerned, subject to its making available the 
proceeds of the loan to the entity in charge of the project financed by the 
IBRD.*® Also, from a juridical viewpoint, it should be recalled that the 
loan and guarantee agreements are not only interdependent in many re- 
spects, but that the guarantor, by accepting the terms of the guarantee 
agreement, agrees to be bound ‘‘as a primary obligor,’’ an undertaking 
which goes far beyond the ordinary concept of suretyship and in effect 
makes the guarantor a joint co-debtor of the borrower.*° Under the circum- 
stances, it is apparent that the IBRD guarantee agreements give rise to a 
very unusual situation in which the guarantor’s obligations are not merely 
accessory to those of the borrower, as in the case of ordinary guarantees, 
including those obtained by such other international organizations as the 
EIB or the ECSC.* In the words of the General Counsel of the IBRD: 


.... the loan agreement is only one element—although obviously an 
important one—in the dealings on the international level between the 
Bank and its member, and partakes of the international character of 
these dealings. This is not the same as saying that the loan agree- 
ment itself thereby becomes an international agreement, and that it is 
governed by international law. But it does justify the internation- 
alization of the loan agreement to the extent of insulating it from the 


16 ‘The rights and obligations of the Bank, the Borrower and the Guarantor under 
the Loan Agreement, the Guarantee Agreement and the Bonds shall be valid and en- 
foreeable in accordance with their terms notwithstanding the law of any state, or 
political subdivision thereof, to the contrary ...’’ 

17 Difficult questions may arise when the borrower is a dependent territory in a 
transitional stage towards full independence. See Broches 351, 

18 Ibid. 19 For examples, see ibig. 352-353. 

20 See, e.g., Guarantee Agrecment dated Feb. 17, 1959, between Japan and the IBRD 
(See. 2.01) relating to a loan made by the IBRD to the Japan Development Bank, 337 
U.N. Treaty Series 205. 

21 Broches 351-3538, 355-356; Adam, loc. cit. note 15 above, pp. 57-58. 
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effect of municipal law. It seems perfectly proper for the guarantee- 
ing member and the Bank, both subjects of international law, to agree 
that this shall be so, and they do so agree by accepting Section 7.01 of 
Loan Regulations No. 4 as governing the transaction. To put it some- 
what differently, while the borrower could not contract itself out of the 
application of municipal law, the Bank and the guaranteeing member 
may do so in respect not only of their own relationship but also (with 
the borrower’s consent evidenced by the borrower’s acceptance of Sec- 
tion 7.01) of that between the Bank and the Borrower.?? 


In addition to the provisions of Section 7.01, the early agreements of the 
IBRD stipulated that: 


The provisions of this Agreement and of the Bonds and of the Guar- 
antee Agreement shall be interpreted in accordance with the law of 
the State of New York, as in effect at the date of this Agreement.” 


It has been contended that, despite the language of Section 7.01 which 
always preceded this provision, it had the effect of subjecting loan agree- 
ments to the law of New York not only in regard to matters of interpreta- 
tion but in respect to matters of substance also.** This contention is unac- 
ceptable. 

True, courts have held on many occasions that, when the parties stipulate 
in a contract that it shall be ‘‘construed’’ or ‘‘interpreted’’ in accordance 
with the law of a particular country, ‘‘. . . it could scarcely be doubted 
that the parties contemplate that their rights will be governed by [that] 
law.’?*5 This reasoning, in the particular circumstances to which it ap- 
plies, is undoubtedly correct, since, in the great majority of cases, there is 
little doubt that the use of the word ‘‘construed’’ rather than that of the 
word ‘‘governed’’ in an international contract is ‘“‘merely verbal.” 3° 
There are, however, instances in which references to a specific law are 
limited to incorporating certain provisions of that law (e.g., the definition 
of the currency involved) and do not purport to make the law referred to 


22 Broches 862. ` 

28 Loan Agreement between the IBRD and Crédit National pour faciliter la répara- 
tion des dommages causés par la guerre (guaranteed by the Republie of France), May 9, 
1947, Art. IX, Sec. 2, 152 U.N. Treaty Series 111. 

A slightly different formulation is found in other loan agreements of the same period 
such as the Agreement of Aug. 18, 1949, between India and the IBRD, Art. IX, Sec. 2, 
154 U.N. Treaty Series 4: 

‘The provisions of this Agreement and of the Bonds shall be interpreted in ac- 
cordance with the law of the State of New York, as at the time in effect.’’ 

24 Soreni 206; Mann, ‘‘The Proper Law,’’ p. 38. See, however, note 28 below. 

25 Re Helbert Wagg & Co., Ltd., [1956] 1 All E.R. 129, at 135. 

26 See, e.g., in the case of loans, Barcelo v. Electrolytic Zine Co. of Australasia, Ltd., 
"(1988) Vict. L. R. 94, 48 CLR. 391. Cf. Irving Trust Co. v. Deutsch Atlantische Tel., 
22 N.Y.S. 2d 581 (1940), dietum only. i 

Most cases concern shipping or other commercial contracts. See, e.g., Vita Food 
Producta v. Unus Shipping Co., Ltd., [1939] A.C. 277; Overseas Trading Company, 
S.A. v. U. S., 159 F. Supp. 382 (Ct. CL, 1958). But see the Torni [1982], P. 78; Cass., 
March 3, 1924, The Produce Brokers Co. v. Société Maritime et Commerciale de France, 
Sirey 1924.1.252, Clunet 1926, p. 349. 
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the proper law of the contract.” That the distinction between the two 
situations is far from easy is sufficiently illustrated by the many con- 
troversies respecting gold or multiple currency clauses or maritime con- 
tracts. It seems cltar, nevertheless that, in the case of the IBRD loan 
agreements, the distinction was particularly well spelled out, since it was 
expressly stated that the New York law to be taken into consideration was 
exclusively the law in force at the time of contracting, a formula which 
by all relevant canons of interpretation cannot be construed as a choice-of- 
law provision.?* Under the circumstances, the reference to the law of 
New York, which was soon dropped from the IBRD loan agreements,” 
constituted merely one example of the kind of stipulations sometimes found 
in commercial or financial agreements concluded by international persons, 
which for the sake of precision incorporate into such agreements technical 
definitions borrowed from municipal law.*° 

It is too early to forecast with accuracy the future practice of the In- 
ternational Development Association (IDA) and thé Inter-American De- 
velopment Bank (IADB) which recently started their first lending opera- 
tions. Until now, the IDA credits have been extended only to member 
governments and the credit agreements in existence contain a provision 
similar to that of Section 7.01 of Loan Regulations No. 3 of the IBRD." 
However, it should be noted that the IDA may also extend credits to publie 
or private entities in the territories of members and that, unlike in the 
case of the IBRD, such credits need not be guaranteed by a member govern- 
ment and may be secured by any form of security. It is, therefore, con- 
ceivable that in this last case conflict-of-laws issues might arise. 

The IADB is authorized to embark upon financing operations similar 
to those of the IBRD, the EIB, the IFC and the IDA, respectively. In 
view of the variety of these operations, it is not unlikely that the [ADB may 


27 See, e.g, Batiffol, Les Conflits de Lois en Matière de Contrats 151-155 (1938) ; 
Dicey, Conflict of Laws 728-729 (7th ed., 1958); Mann, The Legal Aspects of Money 
138-139 (2d ed., 1953). - 

28 See Adam, loc, ott. note 15 above, p. 58; Salmon 228-229; Broches 357. See also 
Van Hecke, Problèmes Juridiques des Emprunts Internationaux 29, note 78 (1955). 

Dr. Mann (‘‘The Proper Law,’’ p. 38, note 2), who bases his critical reasoning on the 
second type of provision quoted in note 23 above, which was avowedly less clear than 
that quoted in the text above, agrees that the fixation in point of time of the reference 
to the law of New York ‘¢ would, indeed, involve a mere case of incorporation, not a 
choice of New York law.’’? However, even the second type of provision, whatever its 
meaning in the absence of any other indication of the parties’ intention as to the ap- 
plicable law, cannot reasonably be construed as a choice-of-law provision in the face 
of the unambiguous statement of Sec. 7.01 of the IBRD Loan Regulations. 

29 It is believed that the last time this provision was used was on the occasion of the 
July 7, 1950, loan to Turkey (156 U.N. Treaty Series 75), which was the 28th loan made 
by the IBRD since the beginning of its operations. 

30 See Mann, ‘‘ Reflections on a Commercial Law of Nations,’’ 33 Brit. Yr. Bk. of Int. 
Law 20 (1957). 

31 ee Development Credit Agreement dated May 12, 1961, between Republic of 
Honduras and IDA, Art. VIT, Sec. 7.01; Development Credit Agreement dated June 21, 
1961, between India and IDA, incorporating by reference the provisions of Development 
Credit Regulations No. 1 of the IDA. 
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find it convenient to resort alternatively to public and private international 
law. It is not inconceivable also that in the process of selection between 
the two systems of law, the part of public international law will be in- 
creased. It is indeed significant that, in the case of the first ten loans of 
the LADB, which were made to private as well as governmental entities, in 
some cases with guarantees of the borrowers’ governments, each of the loan 
contracts contains a provision substantially similar to that of Section 7.01 
of Loan Regulations No. 4 of the IBRD. 


B. Bonds 


The respective practices of lenders in leading financial markets regard- 
ing conflict-of-laws provisions in bonds issued by international persons 
exhibit considerable variations. Continental lenders, consistent with their 
practice regarding direct loans, usually stipulate, both in the case of 
government bonds,” and of bonds issued by international organizations,** 
that the rights and obligations of the parties shall be governed by the law 
of the market of issue. Lenders in the United States, the United Kingdom 
or Canada do not always insist on stipulating the applicable law in bonds 
issued in these countries by international entities." Whatever the motiva- 


82 The relevant provision employed by the [ADB appeared in various slightly differing 
forms in the initial loan contracts of that institution. The provision currently being 
used is: ' 

“Los derechos y obligaciones establecidos en este Contrato son vAlidos y exigibles de 
conformidad con log términos en él convenidos, sin respecto a legislación determinada, y, 
en consecuencia, ni el Banco ni el Deudor podrán alegar la inválidez de eee de sus 
disposiciones.’? 

33 See, ¢.g., in Switzerland, the prospectus of the Commonwealth of Atai 41% 
Loan of 1960, reading as follows: 

‘Any dispute between the bondholders, on the one side, and on the other side the 
Australian Government arising in connection with the bonds or the coupons of this loan 
shall be governed by Swiss law and shall be decided by the ordinary courts of the 
District [canton] of B&le-Ville, subject to appeal to the Federal Tribunal at Lausanne,’’ 
(As translated.) 

Similar provisions are found in other Swiss issues, such as those regarding the Belgian 
Congo Guaranteed 4% Loan of 1958; the Union of South Africa 4% Loan of 1952; or 
the Kingdom of Denmark 44% Loan of 1959. Of. in Germany the prospectus respect- 
ing the Oesterreichische Donaukraftwerke A.G. 6% DM Bonds of 1959, guaranteed by 
the Republic of Austria and two power companies. 

84 See, e.g., the following provision regarding the IBRD 5% Deutsche Mark Bonds of 
1959: 

‘í AN rights and duties arising out of or in connection with this issue are exclusively 
determined in accordance with the law of the Federal Republic of Germany. The place 
of performance and jurisdiction will be in Frankfurt am Main for all parties con- 
cerned.’’ (As translated.) 

Similar provisions are found in other IBRD bond issues in Switzerland (see, ¢.g., the 
prospectus of the 444% Swiss Frane Loan of 1960) and in The Netherlands (see, e.g., 
the prospectus of the 344% Netherlands Guilder Bonds of 1955). See also the 
prospectuses of the High Authority of the ECSO Swiss france 444% Loan of 1956 

: (quoted in note 69 below) and Netherlands Guilder 444% Loan of 1961. 

35 For example, no conflict-of-laws provision is found in bonds issued in New York by 
the Kingdom of The Netherlands, the Italian Republic, and the Kingdom of Norway 
in 1947, the State of Israel in 1950, the Kingdom of Belgium in 1954, and the Union of 
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tions of the lenders, it seems clear, nevertheless, that they consider that the 
loan relationship is governed by domestic law.?® 

As far as it is known, no direct attempt has ever been made by private 
lenders contracting with an international person to remove the loan rela- 
tionship from the field of domestic law to that of international law. Dr. 
Mann has argued that such a removal was implicit in certain loans made 
by private lenders to foreign governments, which provided for the settle- 
ment of loan disputes by the Permanent Court of International Justice’? 
or the International Court of Justice. This contention is open to the 
objection, acknowledged by Dr. Mann himself,®* that, since the jurisdiction 
of the International Court is limited to disputes between states, the Court 
would have had to refuse to entertain jurisdiction over disputes brought by 
the lenders against the debtor government.*° Furthermore, since, in cer- 
_ tain of these clauses, provision is made not only for the jurisdiction of the 
International Court of Justice but also for that of domestic courts, it is 
doubtful that the clauses in question were intended to solve problems other 
than those respecting jurisdiction. Yet, the habit of lenders to couple 
jurisdictional clauses and provisions of applicable law whenever possible # 
certainly lends support to Dr. Mann’s contention. Had the parties sub- 
stituted for an impossible forum an effective means of international 
adjudication, e.g., by way of arbitration, it would seem that Dr. Mann’s 
view would be entitled to great weight.** Whether provisions of the kind 


South Africa in 1955; or in bonds issued in Canada by the Commonwealth of Australia 
in 1955; or in bonds issued in England by the Commonwealth of Australia in 1948-1949. 
But see the prospectus (p. 4) of the Belgian Congo $15 million, Fifteen-Year 54% 
External Loan Bonds of 1958, due April 1, 1973, which provides that: ‘‘The Bonds will 
provide that the rights and obligations of the Government and the holders of the 
Bonds shall be governed by and construed in accordance with the laws of the State of 
New York.’’ 

No provision of applicable law was made in bonds issued in the United Kingdom by 
the Japanese Government (6% Sterling Loan of 1924) or by the Kingdom of Iraq 
(Secured Sterling Loan of 1937). But see the Kingdom of Belgium Sterling Con- 
version Bonds of 1986 providing that English law would be applicable. 

Bonds issued by the IBRD in the United States, Canada and the United Kingdom 
contain no stipulation of applicable law. Bonds issued by the High Authority of the 
ECSO in New York are governed by the law of that State (514% Secured Bonds 
(Eighth Series) of 1957). 

86 See Sommers, Broches and Delaume; Wwe. ctt. note 7 above, pp. 472-473. 

87 See the 5% 1932 and 1937 Bonds of the Czechoslovak Republic guaranteed by the 
Republic of France; the external loan of the French Republie of 1939 issued both in 
Switzerland and The Netherlands. Both provisions are quoted by Mann, ‘‘State Con- 
tracts,’’ pp. 20-21, and Delaume, ‘‘ Jurisdiction of Courts and International Loans,’?’ 6 
A, J. Comp. Law 189, at 205 and 206, note 46 (1957). 

38 See the provision in bonds issued in Switzerland by the Régie des Télégraphes et 
Téléphones, guaranteed by the Belgian Government (External Loan 4% of 1947), 


quoted by Delaume, tbid. 206. 89 *<The Proper Law,’’ p. 51. 
#0 See Delaume, loc. ott. note 87 above, pp. 205-207; Sereni 223-224, 
41 Delaume, ibid. 42 Delaume, ibid. 


43 In the same sense, McNair, ‘‘ General Principles,’’ p. 6. Bonds issued in the United 
States by the High Authority of the ECSC constitute a remarkable exception to the 
maxim ‘‘qui elegit judicem elegit jus.’? The Bonds indeed provide simultaneously for 
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anticipated by Dr. Mann, which are viewed with increasing favor in 
concessions and economic development agreements, are likely to be found 
also in international loan documents, at least in the near future, is of 
course another matter. Recently, for example, on the occasion of lending 
operations undertaken jointly by private lenders and international or- 
ganizations, private lenders have had several opportunities to follow Dr. 
Mann’s suggestion. Invariably, however, they have failed to do so. 


C. Joint Operations 


In an ever-increasing number of instances, institutional lenders, both 
domestic and international, combine efforts to supply borrowers with the 
financial resources needed for their operations or the development of their 
economy. Sometimes this co-operation is, both from the economic and the 
legal viewpoints, rather a loose one, each lender supplying funds for a 
purpose other than that financed by the other lender.“* On other ocea- 
sions, the proceeds of all financings are applied to a single economic ob- 
jective, such as the completion of a specific project contributing to the 
economic development of the borrower’s country.*® In that case, the vari- 
ous loan agreements normally contain provisions making the transactions 
mutually interdependent, e.g., in regard to such matters as entry into 
force, disbursements, consultation, default, ete. Even in this last instance, 
and a fortiori in the first type of operations, the lenders’ practice regarding 
stipulations of applicable law is not prognosticative of revolutionary de- 
partures from currently obtaining solutions. 

A concrete example is that of the 1957 loans made by several American 
commercial banks and by the IBRD to finance the purchase of jet passenger 
planes by Air-India International, India’s international airline. The rela- 
tions between the bankers, the IBRD and the borrower (and India as 
guarantor) are defined in two sets of agreements. The IBRD Loan and 
Guarantee Agreements, which incorporate by reference several provisions 
of the Bankers’ Agreement,** follow the ordinary pattern of IBRD agree- 





the jurisdiction of the Court of Justice of the Community and for submission of the 
loan relationship to the law of New York. See Delaume, loc. cit. note 87 above, at p. 208. 

#4 Thus, in 1959 the Kingdom of Denmark borrowed $20 million in the New York 
market and contracted concurrently a loan from the IBRD for the equivalent of $20 
million. The proceeds of the bond issue were not allocated to a specifie purpose. The 
IBRD loan is intended to assist in the financing of specific power projects. See Loan 
Agreement dated Feb. 4, 1959, 328 U.N. Treaty Series 143, and the prospectus of the 
514% Fifteen-Year External Loan Bonds of 1959, p. 3. For other illustrations, see 
The World Bank, Policies and Operations 102-105 (IBRD pub., 1960). 

45 Thus, in 1959 Japan borrowed the equivalent of $40 million in a combined opera- 
tion consisting of public offerings of $30 million of bonds in New York and of $10 
million in the form of a loan made by the IBRD to the Japanese Development Bank, 
a government agency. The purpose of the borrowings was to provide part of the funds 
needed for a hydroelectrie power project. See Loan, Guarantee and Project Agreements 
dated Feb. 17, 1959, 337 U.N. Treaty Series 205, and the prospectus of the External 
Loan Bonds dated Jan. 15, 1959, p. 4. 

48 Only the IBRD Agreements dated March 5, 1957, have been published. See 272 
UN. Treaty Series 201. See, in particular, Sec. 5.02 of the Loan Agreement. The due 
execution of the Bankers’ Agreement was a condition of effectiveness of the IBRD loan 
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ments. They incorporate Section 7.01 of Loan Regulations No. 4 and 
provide for the arbitral settlement of disputes arising thereunder. 

In view of the interdependence of the IBRD’s and the Bankers’ loans, 
there was a perfect opportunity for the bankers to seek to ‘‘internation- 
alize’’ their own agreements. No such attempt was made. Instead, the 
bankers chose to stipulate for the applicability of the law of New York and 
the jurisdiction of the New York courts. It is believed that this example 
is significant. It shows that private lenders, provided they can succeed 
in bringing the loan relationship within their own system of law and the 
jurisdiction of their own courts, feel adequately protected. Whether this 
feeling is justified is not the question; it explains, however, that private 
lenders have no compulsion to seek additional safeguards by placing their 
interests under the convenient umbrella of international law, which is 
much less precise, in their opinion, than the domestic law with which 
they are familiar. k 

Other examples are worth mentioning also. Thus, in 1959 the Southern 
Italy Development Fund (Cassa per il Mezzogiorno), an agency of the 
Government of Italy, borrowed $70 million in a combined operation con- 
sisting of two loans of $20 million from the IBRD and the EIB, respec- 
tively, and of $30 million of bonds issued in the New York investment 
market. The lire equivalent of the proceeds of the IBRD and the EIB 
loans were used to finance a power project in southern Italy and two in- 
dustrial projects in Sicily, while funds borrowed from the market were 
applied to the general program of the Cassa.‘ 

In order to co-ordinate the IBRD and the EIB’s financing, the loan 
agreements between each of these two organizations and the Cassa were 
interrelated, the terms and conditions of both loans being substantially 
the same in regard to disbursements and repayment at or in advance of 
maturity.t® Nevertheless, while the IBRD loan is subject to the provisions 
of Section 7.01 of the Loan Regulations, the EIB loan is governed by the 
law of Italy. No stipulation of applicable law is found in the bonds issued 
in the New York market. 

In 1960, simultaneously with the signing of the Indus Water Treaty 
between India and Pakistan, an international agreement was executed by 
the representatives of the governments of Australia, Canada, Germany, New 
Zealand, Pakistan, the United Kingdom and the United States, and of the 
IBRD. This agreement creates an Indus Basin Development Fund of 





(Loan Agreement, See. 7.02(b)), while the bankers’ obligation to make loans under 
their Agreement was conditional upon the execution of the IBRD Loan Agreement. 

47 See the preamble of the Loan Agreement dated April 21, 1959, between the IBED 
and the Cassa per Opere Straordinarie di Publico Interesse nell’Italia Meridionale (Cassa 
per il Mezzogiorno), guaranteed by the Republie of Italy (359 U.N. Treaty Series 191). 
See also the prospectus of the Southern Italy Development Fund, Guaranteed External 
Loan Bonds of 1959, pp. 3~4. s 

418 IBRD Loan Agreement, Art. H, Sec. 2.02 and Schedule 3(d) (h) (i) amd (k). 
Both loans also provided that the subsidiary loan agreements and other arrangements 
between the Cassa and the three beneficiary enterprises concerning the financing, construc- 
tion and operations of the projects should contain provisions adequate to protect the in- 
terests of the Cassa and of the two lending organizations and could not be amended 
without the latters’ consent (IBRD Loan Agreement, Art. IV, Sees. 4.01 and 4.03). 
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almost $900 million equivalent to finance the construction of irrigation and 
other works in Pakistan. The Fund’s resources will be supplied by the 
participating governments, with a contribution payable by India under 
the Water Treaty, and by the IBRD (which is also acting as Administrator 
of the Fund) under a Loan Agreement of even date with the Water Treaty 
and the Fund Agreement. On the same date that these instruments were 
executed, the DLF agreed to make a $70 million loan to Pakistan, the 
proceeds of which are to be disbursed directly to the Fund and to be used 
for the purposes and in the manner specified in the Fund Agreement. 
While there is little question that the Water Treaty, the Fund Agreement 
and the IBRD Loan Agreement are subject to international law, the DLF 
Agreement, conforming to the usual practice of the DLF, provides ex- 
pressly that it is governed by the law of the District of Columbia. 


II. DETERMINATION OF THE PROPER Law IN THE ABSENOE OF 
Express STIPULATION OF ÀPPLIOABLE LAW 


A. Imitial Uncertainty 


It is generally agreed that loan agreements between international per- 
sons are normally governed by international law. This rule applies to 
intergovernment loans or credit. arrangements, and to loans between gov- 
ernments and international organizations, such as the United States Gov- 
ernment loan to the ECSO,™ or the Swiss Government loans to the IBRD," 


49 Loan Agreement dated Sept. 19, 1960. The text of the Water Treaty (in a French 
translation) is found in 65 Revue Générale de Droit International Public 452 (1961) ; 
English text reprinted in 55 AJL. 797 (1961). 

50 For examples of such arrangements, see, ¢.g., Mann, ‘‘ Reflections on a Commercial 
Law of Nations,’’ 83 Brit. Yr. Bk. of Int. Law 20, at 26-27 (1957); Delaume, ‘‘ Gold 
and Currency Clauses in Contemporary International Loans,” 9 A. J. Comp. Law 199 
(1960). See also reeently the agreements between the United States and (1) Ceylon 
(March 18, 1959, 342 U.N. Treaty Series 51) and: (2) France (March 21, 1959, ibid. 
71); the agreement dated Feb. 8, 1959, between the United Kingdom and Yugoslavia 
(343 ibid. 153), and the agreements between the United Kingdom and (1) Denmark 
(ibid, 258) ; (2) Austria (ibid. 263) ; (3) Belgium (ibid. 271); (4) France (ibid. 277) ; 
(5) Norway (ibid. 288). 

51 Sept, 17, 1956, 340 U.N. Treaty Series 312. The view has been advanced that the 
loan would be subject to ‘‘American’’ law (see Blondeel and Vander Eycken, loo. cit. 
note 12 above, at pp. 273-274). It would seem that the better view is that the loan is 
governed by international law. See Mann, ‘‘The Proper Law,’’ pp. 39-40; K..., 
“La Personnalité Juridique de la Communauté Européenne du Charbon et de ]’Acier 
dans les Relations Internationales,’’ 1959 Annuaire Francais de Droit International 
714, at 722-723; De Soto, ‘‘Les Relations Internationales de la Communauté Européenne 
du Charbon et de 1’Acier,’’ 90 Hague Academy Recueil des Cours 29, at 59 (1956). 

Sereni is mistaken when he states that the loan is governed ‘‘by national: law, al- 
though it was pre-arranged through an international agreement’’ (p. 162); this state- 
ment is based on the erroneous assumption that the Export-Import Bank acted on its 
own account rather than as agent for the U. S. Government, a fact which is clearly 
stated in Art. I of the Loan Agreement. See also the U.S. Government loan to the 
United Nations for the construction of the headquarters building, March 23, 1948, 19 
U.N. Treaty Series 43. Cf. the French Government loan to UNESCO for the same 
purpose, analyzed by Salmon 114-120, 313-317. 

52 A first loan was made on Sept. 17, 1956 (340 U.N. Treaty Series 312). See 
Broches 383-884. A second loan was made on Oct. 23, 1961. 
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as well as to transactions between international organizations and govern- 
ments, such as those between the International Monetary Fund and its 
members,® or those between the United Nations Special Fund and recipient 
governments.** 

The rule also applies frequently ‘to security arrangements incidental to 
loans between international persons. Examples are those of intergovern- 
mental loans secured by a pledge of revenues,®° or an assignment of monies, 
e.g., reparations or war indemnities ** due the assignor by another govern- 
ment. Another illustration is found in a loan made by the IBRD to Yugo- 
slavia, which provided that payments due Yugoslavia by timber-importing 
countries, pursuant to ‘‘Timber Payments Agreements’’ between each im- 
- porter and Yugoslavia, were to be made to, or on the order of, the IBRD." 
This Agreement and the Timber Payment Agreements were all governed by 
international law. So are also several agreements between the IBRD and 
member governments providing for the setting aside of oi royalties or 
other revenues accruing to the borrowing government.*® 

A different situation was presented by a loan (since repaid) from the 
IBRD to Iraq.*® The loan was secured by an assignment of oil royalties 
due Iraq by three British oil companies. The assignment, which, as be- 
tween the IBRD and Iraq was governed by international law, gave to the 
IBRD the right to receive direct payment from the oil companies, a right 
which, should the occasion had arisen, would have had to be enforced in 
accordance with the applicable domestic law. 


58 These transactions are equivalent to short-term lonus. See Mann, ‘‘Money in 
Public International Law,’’ 96 Hague Academy Recueil des Cours 7, at 23-25 (1959); 
seo also Tew, ‘‘The International Monetary Fund: Its Present Role and Future 
Prospects,’? Essays in International Finance 16-17 (Princeton University, No. 36, 
March, 1961). From a strictly legal standpoint, however, they can be analyzed as a 
purchase and sale of currencies. See Fawcett, ‘‘The Place of Law in an International 
Organization,’’ 36 Brit. Yr. Bk. of Int. Law 321 (1960). 

54 See, 6g, Agreement dated Oct. 6, 1959, between the Fund and Iran, 342 U.N. 
Treaty Series 89; Agreement dated Oct. 15, 1959, between the Fund and the Polish 
People’s Republie, 844 U.N. Treaty Series 29. 

55 See, ¢.g., Agreement dated March 19, 1936, between Italy and Albania (Art. 3), 
173 L.N. Treaty Series 83 (secured on the revenues of the Albanian tobacco monopoly). 

58 See, e.g., Agreement Regarding the Relief of Debts Contracted by the Kingdom of 
the Serbs, Croats and Slovenes, towards Australia, Denmark, France, Great Britain, The 
Netherlands, Norway, Sweden and Switzerland, dated Aug. 8-12, 1927 (Art. 6), 101 
L.N. Treaty Series 483; the form of Bond annexed to the Agreement Concerning Polish 
Reconstruction Debts, dated March 14, 1935, reproduced in 7 Hudson, International 
Legislation 39, 43 (1941). 57 Oct. 17, 1949, 155 U.N. Treaty Series 3. 

58 Loan Agreement dated Jan. 22, 1957, between Iran and the IBRD, 317 U.N. Treaty 
Series 129 (oil revenues); Loan Agreement dated Sept. 9, 1960, between Israel and the 
IBRD (port revenues). 

59 Loan Agreement dated June 15, 1950, 155 U.N. TTA Series 267, and Annexed 
Indenture of Assignment (Arts. II and V). 

60 Broches 358. Yet another situation is presented by the IBRD loans to private 
borrowers. Even though under See. 7.01 of the Loan Regulations, the loan relationship 
itself (including the borrower’s obligation to create and maintain the security) is in- 
sulated against the operation of domestic law, reference is normally made in the loan 
agreement to domestic law in regard to such matters as those concerning the characteriza- 
tion, validity and enforcement of the security. See, e.g., the following loans made by 
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Domestic law, of course, is the law normally applicable to loans between 
private and international persons. This principle, which is abundantly il- 
lustrated by the many cases involving loan disputes between private lenders 
and foreign governments,“ applies also to borrowings made in the private 
capital market by international organizations.® 

Although the existence of the principle is not in dispute, the question has 
been raised whether the presumption in favor of domestic law can be over- 
come and the loan relationship, wholly or in part, made subject to inter- 
national, rather than municipal, law. If, as the current trend of legal 
thinking seems to demonstrate, it should be conceded that an international 
person must have the authority to contract under its own system of law, 
should it be admitted also that the judge, in the absence of express state- 
ment of intention, be free to apply international, rather than municipal, 
law to the transaction? Rephrased in other words, the question is whether 
the choice between two systems of law is a process so substantially different 
from that which characterizes the daily administration of the conflict of 
laws, that the judge or the arbitrator should be denied in the first instance 
a prerogative which he traditionally enjoys in the second instance. It is 
submitted that the difference, if any, is one of degree rather than substance 
and that to preclude judges from exercising a reasonable discretion in the 
selection of the proper law, domestic or international; in an era in which the 
traditional distinction between the two systems of law is subject to con- 
siderable erosion, no longer appears an imperative proposition. If cir- 
cumstances are such as to make it ‘‘impossible to assume that the parties in- 
tended to be governed by a national system of law, °° courts should be 
authorized to draw the proper conclusion and adjudicate the issue on the 
basis of international law. 

That this situation is unlikely to arise frequently in the case of interna- 
tional loans results sufficiently from the practice of lenders to settle in 
advance the issue of applicable law. Yet there are cases in which the dif- 





the IBRD to: (1) Corporación de Fomento de la Producción and Compania Carbonífera 
e Industrial de Lota (July 14, 1957, 228 U.N. Treaty Series 139, Art. V, See. 5.03), 
secured by ‘‘a hipoteca y prenda industrial of the first grade under the laws of the 
Republie of Chile’’; (2) several Dutch shipping companies (July 15, 1948, 153 U.N. 
Treaty Series 211, 259, Art. VII, See. 1), secured by ‘‘a ship mortgage in accordance 
with the laws of the Kingdom of the Netherlands’’; (3) K.L.M. Royal Dutch Airlines 
(March 20, 1952, 159 U.N. Treaty Series 207, Art. VI, Sec. 6.01), secured by a chattel 
mortgage on aircraft ‘‘executed in accordance with the laws of the respective states of 
the United States [California and New York], hereinafter specified’’; or (4) Vorarl- 
berger Dhwerke Aktiengesellschaft (June 14, 1955, 221 U.N. Treaty Series 375, Art. V, 
Sec. 5.08), secured by ‘‘an assignment on account of payment (Abtretung zahlungs- 
halber) within the meaning of the laws of the Guarantor ...’’ [Austria], and by a 
mortgage on assets of the borrower (Secs. 5.04, 7.01(d) and 7.02(d) of the Loan 
Agreement). i 
61 See, ¢.g., Mann, ‘‘The Proper Law,’’ pp. 41-43; Sommers, Broches and Delaume, 
‘loo, cit., note 7 above, pp. 471-475. 

62 An illustration is that of the IBRD bonds issued in the United States, the United 
Kingdom and Canada, which, unlike bonds issued by the IBRD on the Continent (see 
note 34 above), contain no stipulation of applicable law. 

68 Mann, ‘‘State Contracts,’’ p. 21. 
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ficulty is real and the proper determination far from easy. The Young 
Loan was one of these cases,“ and another example is that of the ‘‘Act of 
Pledge’’ of November 28, 1954, between the High Authority of the ECSC 
and the Bank for International Settlements (BIS). This instrument, 
which is intended to secure the rights of creditors of the High Authority, 
present or future, by a pledge of the monetary claims for loans made by 
the High Authority to enterprises of the Community out of the proceeds of 
the High Authority’s own borrowings and of the notes constituting or 
evidencing such claims, contains no stipulation of applicable law. The Act 
and Indentures supplemental thereto were executed in Luxembourg, where 
the seat of the Authority is located. The central place of business of the 
BIS is in Basel, Switzerland. One of the creditors, the first to make a loan 
to the Authority, is the United States Government; all other creditors are 
private investors in member countries of the Community and in Switzer- 
land and the United States. The Act is drafted in English and reflects an 
extensive use of American legal phraseology. 

Although every commentator agrees that the Act, to achieve its purpose, 
must be governed, as regards all creditors, by one and the same law, they 
disagree on the selection of the proper law. Some writers suggest that 
‘‘American’’ Jaw should govern, thereby treating the Act of Pledge as an 
accessory to the first United States Government loan to the High An- 
thority," a view which, whatever its somewhat doubtful original merits, is 
outdated, since the security created by the Act benefits also the many 
private lenders located in countries outside the United States. Other 
writers consider that Swiss law should be the applicable law, since it is in 
Switzerland that the BIS, which is the basic pivot of all the relationships 

. arising under the Act, is incorporated and operates. 

To avoid these controversies, Dr. Mann has recently submitted that ‘‘no 
solution other than the application of public international law would appear 
to be reasonable and practicable.’’°* This conclusion is extremely sug- 
gestive in view of the apparent international complex resulting from the 
Act of Pledge and the diversified borrowings of the High Authority. Yet, 
a word of caution appears necessary, since this solution, however appealing, 
may not correspond entirely to the parties’ mtention. In this connection, 
the cautious wording of provisions of applicable law in recent loans raised 
by the High Authority in various private markets may not be without 
significance. Thus, the prospectus of the 534% Secured Bonds (Thirteenth 
Series) of 1960, issued by the High Authority in the United States pro- 
vides that the Indenture and the Bonds: 

shall be governed by the laws of the State of New York, except that 


any question with respect to the interpretation or application of the 
Act of Pledge hereinafter mentioned, or with respect to the security 


64 Ibid. See Swiss Fed. Trib., May 26, 1936, Aktiebolaget Obligationinteressenter v. 
the Bank for International Settlements, R.O. 62, I, 140. All the decisions, including 
those of the lower courts in this case, have been reproduced in League of Nations Doe. 
LL. 18, Geneva, Feb. 11, 1937. 65 238 U.N. Treaty Series 340. 

eë Blondeel and Vander Eycken, loc. oit. note 12 above, p. 274. 

67 Salmon 298; Bereni 163. 68 Mann, ‘‘The Proper Law,’?’ p. 54. 
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afforded thereby, shall be determined in accordance with the law which 
would otherwise be appropriate for such determination.” 


This provision, although it is of little assistance in the solution of the 
difficulty, possibly implies that domestic, rather than international, law is 
the law contemplated by the parties, and that in the determination of the > 
‘proper law” the ordinary rules of the conflict of laws would be relevant. 
This last remark is, of course, tentative and has no purpose other than to 
show the complexity of the problem and the extreme circumspection with 
which a court would have to proceed in order to take into account all the 
factors relevant to the solution of the difficulty, should a judicial determina- 
tion be required. 

Bonds recently issued by the Republic of Panama in the United States 
raise an interesting situation, albeit a simpler one than that created by the 
Act of Pledge. The bonds, which'are payable in U. S. dollars at the New 
York Head Office of the First National City Bank of New York, the Fiscal 
Agent, contain no stipulation of applicable law. The bonds are secured 
by an assignment of monies receivable by the Republic from the United 
States pursuant to treaty arrangements between the two countries. The 
terms of the security are set forth in specific provisions of the Fiscal 
Agency Contract, an agreement which provides that it shall be ‘‘con- 
strued’’ in accordance with the laws of New York. Pursuant to letters 
exchanged by the two governments, containing express reference to 
the Fiscal Agency Contract, the United States Government has agreed to 
pay annually to the Fiscal Agent a stated amount of the sums due under 
the treaty. There is no doubt that the treaty is governed by international 
law and that neither Panama nor the United States could, by unilateral 
action, alter its provisions and reduce the value of the security.” As be- 
tween the bondholders-assignees and the United States, however, it would 
seem, especially in view of the express reference to the Fiscal Agency Con- 
tract in the United States’ undertaking, that domestic law (presumably 
the law of New York) is the applicable law.” 


69 Prospectus, p. 26. See also the following provision in the prospectus relating to the 
High Authority 44% Loan of 1956 issued in Switzerland: 

Le présent emprunt est régi par le droit suisse, sauf en ce qui concerne 1’interpréta- 
tion et l’application du Contrat de Nantissement qui reste soumis au droit qui Jui est 
propre.’’? (P. 4.) 

70 An issue of this kind arose in 1934. Pursuant to Art. XIV of the Panama Canal 
Convention of 1903, it was agreed that the United States would pay to Panama ‘‘the 
sum of ten million dollars in gold coin of the United States ... and also an annual pay- 
ment during the life of [the] Conyention of two hundred and fifty thousand dollars in 
like gold coin....’’ After the devaluation of the American dollar and the abrogation 
of gold clauses in 1938; the United States tendered payment in depreciated dollars. 
Panama refused to accept this payment and demanded instead that payment be made 
on a gold basis. The matter was finally settled by a new treaty increasing the balboa 
amount of the annuities payable by the United States while, simultaneously, the gold 
content of the balboa was reduced to that of the devalued U. S. dollar. See Broches 
846-850. See also 6 Hackworth, Digest of International Law 630. 

11 Bee prospectus of the Republic of Panama 4.80% External Secured Bonds of 1958, 
containing as Appendix I the Fiscal Agency Contract, together with the form of bonds 
and the letters exchanged by the Panamanian and United States governments. 
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B. Subsequent Uncertainty 


(1) Assignability of treaty rights of a financial character; sales of 
loans or portions of loans to private persons 


International financial agreements or loans not infrequently contemplate 
that the rights and obligations arising thereunder may be assigned or 
transferred, in toto or in part, to private persons. Should international 
law, applicable to the original transaction, continue to govern the post- 
transfer-relationship or should the latter be governed by domestic law? 

In most instances, the loan or financial agreement is limited to authoriz- 
ing the transfer;7? for example, by authorizing the creditor country to 
assign or otherwise transfer bonds or notes issued by the debtor in repre- 
sentation of the loan. A conerete example, which has been extensively 
used by Dr. Mann,” is that of post-World War I funding agreements pro- 
viding for the issuance by debtor to creditor governments of bonds which 
could be exchanged for marketable obligations at the creditor’s request. 
Some of the forms of bonds to be issued to the creditor governments state 
merely that the bonds are issued ‘‘pursuant to the agreement’’;’* some 
other forms contain the additional statement that the bonds are ‘‘subject’’ 
to the agreement ‘‘to which reference is made for a further statement of 
[the] terms and conditions’’ of the bonds." 

Taking note of the different wording of these provisions, which, accord- 
ing to Dr. Mann, ‘‘presumably was intentional,” "° the eminent writer 
suggests that bonds in the first category, once assigned to private persons, 
would have been governed by domestic law, whereas bonds in the second 
class, 4.€., bonds ‘‘subject’’ to the original agreement, would have remained 
governed, like the agreement itself, by international law. The merits of 
this distinction are questionable. Indeed, the wording discrepancies, noted 
by Dr. Mann in respect of bonds, occur also, but not in the way that could 
be expected to support his opinion, in the provisions of the funding agree- 
ments regarding the execution of the marketable obligations for which the 


72 Such is not always the case. Thus, the Agreement concerning Polish Reconstruc- 
tion Debts of March 14, 1935 (7 Hudson, International Legislation 39 (1941)), pro- 
viding for the issuance of bonds by Poland to creditor countries, stipulated (Art. 5) 
that the bonds would remain in the creditors’ possession up to the date of their 
maturity. Other agreements are silent on the subject of the assignability of bonds 
issued thereunder, thereby probably excluding implicitly any assignment (see, e.g, 
Financial Agreement dated April 9, 1946, between Canada and France, Arts. 6 and 9, 
43 U.N. Treaty Series 43). In other cases, assignments are subject to various 
restrictions and conditions (see, e.g, Loan Agreement dated Sept. 7, 1949, between 
Belgium and France, Arts. 5 and 6, 123 U.N. Treaty Series 14). See also Maun, ‘‘The 
Assignability of Treaty Rights,’’ 80 Brit. Yr. Bk. of Int. Law 475 (1953). 

78 Mann, ‘‘State Contracts,’’ pp. 28-31; ‘‘The Proper Law,’’ pp. 56-57. 

T4 See, e.g, the Government of the United Kingdom 62-Year 3-314% Gold Bond 
quoted by Mann, ‘‘State Contracts,’’? pp. 28-29; the Rumanian Bond issued to the 
British Government, ibid., p. 30. 

75 See, ¢.g., the Finnish Bond issued to the United States Government, ibid., p. 29; 
the French Bond issued to the United States Government, reproduced in Petit, Le Règle- 
ment des Dettes Interalliées (1919-22) 676 (1932). 

76 “í State Contracta,’’ p. 31. 
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bonds could be exchanged. Thus, while certain agreements provide that 
such obligations shall conform ‘‘in all respects’’ 7” to the bonds, other agree- 
ments limit the identity of the bonds and obligations to the most essential 
provisions of the bonds and leave room for different or additional stipula- 
tions (which might well have been stipulations of applicable law, if those 
made the obligations more ‘‘suitable for sale to the public’’) in the obliga- 
tions.” The curious thing, however, is that the latter provisions occur in 
those agreements in which the form of bonds is made expressly ‘‘subject’’ to 
the terms of the agreement, a kind of bonds which, according to Dr. Mann, 
would retain their international character even after being assigned to 
private persons. The former type of provision, paradoxically enough, is 
found in agreements relating to bonds which, not being expressly ‘‘sub- 
ject’’ to the terms of the agreement, would allegedly be governed by 
domestic law, once in the hands of private holders. To see in these dis- 
erepancies more than mere drafting variations with which all lawyers, 
particularly in the international field, are familiar, is therefore probably 
to ascribe to the parties intentions foreign to them at the time of con- 
tracting. 

Under the circumstances, it is believed that, had the assignment taken 
place, the bonds held by private persons would have been governed by 
domestic law.”® Dr. Mann is perfectly right, of course, in pointing out 
that this solution leaves the question of the applicable law undetermined. 
This is, however, an altogether different problem, the solution of which 
might have been settled at the time of execution of the marketable obliga- 
tions (at least to the extent that the form of such obligations could differ 
from that of the origmal bonds) or would have had to be found under 
the relevant rules of conflict of laws. 

In this connection, reference must be made to the practice of the IBRD 
regarding sales from its loan portfolio. The IBRD frequently transfers 
to private investors portions of loans made by it. Such transfers may be 
accomplished through different techniques. Sometimes the transfer takes 
the form of an agreement between the IBRD and the investor, under which 
the IBRD undertakes to pay to the investor the principal and all or part 
of the interest and other charges which it receives on the account of the 
portion of the loan ‘‘sold’’ to the investor. Such an agreement will typi- 
cally contain a provision according to which all matters relating to the 
administration and enforcement of the loan shall be administered solely 
by the IBRD, thereby making it clear.that there is no privity of contract 


17 See, 6.g., the Agreement dated Oct. 19, 1925, between Rumania and the British 
Government, Art. 5, 123 Brit. and For. State Papers 562 (1926, Pt. I). On the other 
hand, the Agreement dated June 18, 1923, between Great Britain and the United States 
relating to the bonds referred to in note 74 above (reprinted in Fischer Williams, 
Chapters on Current International Law and the League of Nations 861-870 (1929), Art. 
9), conforms to the text of the Agreement between France and the United States 
referred to in the following note. 

78 Bee, ¢.g., the Agreement dated April 29, 1926, between France and the United 
States, Art. 7, reprinted in Petit, op. ctt. note 75 above, at pp. 671, 674-675. 

79 Bee also Sereni 164. 
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between the participant and the borrower and/or the guarantor, and that 
the contractual relationship created by the agreement is one solely between 
the IBRD and the participant. Under the circumstances, it can be argued 
that no issue of applicable law can arise except as between the IBRD and 
the participant. 

A different situation is presented when the IBRD requests a borrowing 
government to issue bonds in representation of the loan and the bonds are 
sold to private investors.*° Unlike participation agreements, such bonds 
establish a direct relationship between the holder and the borrower, the 
latter undertaking a number of obligations, such as those regarding pay- 
ment of principal and interest, exemption from taxation or exchange re- 
strictions, which run directly to the holder. The bonds state that they are 
issued under the loan agreement between the borrower and the IBRD. 
However, they provide expressly that ‘‘No reference herein to the Loan 
Agreement shall confer upon the holder hereof any rights thereunder ...’’ 
—a stipulation which is the counterpart of another provision of the Loan 
Regulations, according to which 


No holder (other than the Bank) of any Bond shall, by virtue of being 
the holder thereof, be entitled to exercise any rights under the Loan 
Agreement or be subject to any of the conditions or obligations im- 
posed upon the Bank thereby. The provisions of this Section shall not 
impair or affect any rights or obligations under the terms of any 
Bond. (Section 6.17.) 


These provisions make clear that, as a consequence of the sale of bonds, 
there is adjunct to the relations between the borrower and the IBRD under 
the Loan Agreement, the legal regime of which remains unchanged, a set 
of relations between the borrower and the holder of the bonds. These rela- 
tions are governed by domestic law.®? So far, no attempt has been made to 
stipulate in the bonds the particular law applicable thereto, and the de- 
termination of the proper law may not be free from difficulty. It is not 
inconceivable, however, that the occasion may arise which would make it 
desirable to include an express stipulation of applicable law in the bonds. 
Notes issued to the DLF by its borrowers are substantially similar to the 


80 See Broches 359-362. 81 Ibid. at 361-362. See also Salmon 232. 

82 Broches (pp. 361-362) lists the following relevant elements: 

‘The loan and guarantee agreements under which the bonds are issued are generally 
signed in Washington; the bonds may be executed and delivered in Washington, in the 
borrowing country or in the country in which they are payable; and the bonds (or the 
guarantees thereon) are obligations of sovereign governments. Moreover, the Bank 
frequently disburses more than one currency under a loan. Since the borrower must 
repay the loan in whatever currencies are loaned, most of the Bank’s loans are repayable 
in more than one currency; that is to say, different portions of the loan are repayable 
in different currencies. And the same is true of the bonds which the Bank is entitled 
to receive. Furthermore, the several bonds issued under a loan agreement with the 
_Bank are payable in the several countries in whose currencies they are payable. The 
points of contact with different jurisdictions are therefore likely to be more numerous 
than in the usual kind of international financial transactions, which normally involve 
only two jurisdictions, those of the lender and the borrower. This is likely to complicate 
the resolution of conflict of laws problems.’? 
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bonds issued to the IBRD; the DLF, however, has thought it appropriate 
to solve the conflict-of-laws issue by providing that these Notes, like the 
Loan Agreement under which they may be issued, shall be governed by the 
law of the District of Columbia. 


(2) Guaranteed loans; implementation of guarantees 


The determination of the law applicable to suretyship or guaranteeship 
is still the object of controversy. Even in the simplest case of private 
loans, there is considerable difference of opinion as to whether the guarantee 
should be governed by its proper law or by the law applicable to the 
principal debt.” Cases in leading countries are about equally divided be- 
tween the first ** and the second ® alternatives, and similar variations, due 
undoubtedly to the circumstances of each case rather than to a systematic 
preference for one or the other solution, are apparent from express stipula- 
tions of applicable law in private loans and guarantee agreements.®* 


88 Sea, 6.g., 3 Rabel, The Conflict of Laws 345 et seq. (1950); Batiffol, Les Conflits de 
Lois en Matière de Contrats 423 et seg. (1988); Domke, ‘‘Les Garanties de Tiers dans 
les Emprunts Internationaux,’’ 34 Revue de Science et de Législation Financières 598 
(19386). 

84 See, 6.g., Supreme Court of Austria, Sept. 5, 1934, Rechtsprechung 1934, p. 178, 
Clunet 1935, p. 190; Swiss Fed. Trib., Sept. 18, 1934, Nathan Institut A.G. v. 
Schweizerische Bank fuer Kapitalanlagen, 60 R.O. IL, 294, J.T. 1935, p. 72, Clunet 1935, 
p. 1094. Cf. Swiss Fed. Trib., Feb. 28, 1950, Inleyman v. Tungsram Elektrizitaets, A.G., 
76 R.O. IL 33; Cie Générale de Fourrures et Pelleteries v. Simon Herzig & Sons Co., 153 
N.Y.8. 717, 89 Mise. 573 (1915). 

85 See, e.g., Swiss Fed. Trib., June 19, 1935, Ruetz v. Ettlinger, 61 R.O. II, p. 181, 
Clunet 1936, p. 709, Sirey 1936.4.15, Revue Critique de Droit International Privé, 1936, 
p. 692; Supreme Court of Austria, April 24, 1936, Nouvelle Revue de Droit International 
Privé, 1936, p. 608, and Clunet 1937, p. 383; Supreme Court of Denmark, May 22, 1940, 
Nicolaysen v. Weiss, Clunet 1954, p. 496. Of. Cass., Oct. 27, 1943, Société des Grandes 
Minoteries Basset et Cie v. Crédit Foncier d’Algérie et de Tunisie, Sirey 1946.1.17; 
National Bank of Greece and Athens, S.A. v. Metliss, [1958], A.O. 509. See also Art. 
501, par. 4, of the Swiss Code of Obligations authorizing a surety domiciled in Switzer- 
land to invoke the benefit of the foreign law applicable to the principal debt. 

80 A possible explanation for these variations might be the following: most stipula- 
tions making the law of the principal debt applicable also to the guarantor’s obliga- 
tions are found in contracts providing for a joint and several guarantee. When the 
guarantee is merely several, the law governing the guarantee is frequently different from 
that applicable to the principal debt. 

Examples of the first category of stipulations are found in the following prospectuses 
respecting bond issues in (1) Switzerland: Anglo-American (O.F.S.) Housing Company 
Limited, Johannesburg, 42% Loan of 1955 (Swiss law applicable); California Texas 
Corporation (Caltex) 414% Loan of 1955 (Swiss law applicable); and (2) The Nether- 
lands: Naphtachimie 8.A. Paris, 444% Loan of 1955 (Dutch law applicable). 

Examples of the second kind of stipulations are found in a 1963 indenture between 
an American trustee and a German borrower and a German guarantor (law of New 
York applicable to the loan; German law applicable to the guarantee), and in a 1954 
indenture between a Canadian trustee and a Canadian borrower and a New York 
guarantor (law of Ontario applicable to the borrower’s obligations; law of New York 
applicable to the guarantee). 

That broad generalizations are nevertheless dangerous is sufficiently illustrated by the 
fact that joint and several guarantees have sometimes been considered subject to a law 
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In the case of guaranteed loans involving both private and international 
persons, the difficulty is increased. A good example is that of the Austrian 
Guaranteed Loans. If one assumes, merely for the sake of argument, that 
government contracts with private persons are governed by the law of the 
obligor government and that the proper law of a guarantee relationship is 
not necessarily the same as that of the principal debt, one is led to the 
conclusion that in the Austrian case nine different municipal laws might 
govern respectively the relations between the lenders, Austria and the sev- 
eral guarantors, while international law would govern the relations between 
the guarantors and between any one of them and Austria,®’ a solution which 
is further complicated by the fact that, as a consequence of the implementa- 
tion of the guarantees, the guarantors are expressly subrogated to the rights 
of the bondholders.®* 

The best way to avoid such complex situations is, of course, to determine 
at the time of the loan the applicable law or system of law, and it is not 
surprising that provisions of applicable law have’ become increasingly 
popular in recent international loan instruments. These provisions cur- 
rently reflect the desire of the parties to simplify as much as pos- 
sible the legal status of their relations by bringing both the loan and 
the guarantee under a single system of law. Such is the obvious intent of 
Section 7.01 of the IBRD Loan Regulations and of specific submissions to 
domestic law, which may be the law of the lenders,’ or of the market of 


other than that applicable to the principal debt (Schering, Ltd. v. Stockholms Bank, 
[1946] 1 All E.R. 36, German law applicable to the principal debt, English law ap- 
plicable to the guarantors’ obligations), while the latter law has been held to govern 
also, or has been made contractually applicable to the guarantor’s obligations in the 
case of ordinary guarantees. See, e.g., Indian and General Investment Trust Limited v. 
Borax Consolidated, Limited, [1920] 1 K.B. 539 (English law applicable) ; Aktieselkapet 
Union (Union Co.) Oslo, 44% Loan of 1956 (Swiss law applicable) ; Société Ferroviaire 
Internationale de Transports Frigorifiques (INTERFRIGO), Bruxelles, 444% Loan of 
1959 (Swiss law applicable). 

87 See, ¢.g., Schmitthoff, ‘‘The International Government Loan,’’ 19 J. Comp. Leg. & 
Int. Law (3d Series) 179, at 193 (1937); Mann, ‘‘State Contracts,’’ p. 32. 

The Austrian Debt Settlement Plan reached at the 1952 Rome Conference would seem 
to support the view that different systems of law governed the relations between Austria 
and the bondholders, on the one hand, and, on the other, Austria and the guarantor 
governments, since the two sets of relations, although part of an over-all settlement plan, 
were the object of separate understandings. See Annex I regarding the claim of the 
guarantor governments against the Austrian Government, and Annex IT concerning the 
agreement between Austria and the representative of the bondholders. It should be 
noted, however, that Annex I (par. 7) expressly provides that the guarantors ‘‘assume 
the rights of the bondholders’’ until the undertakings of the Austrian Government to 
the guarantors are finally discharged. 

88 See the preceding note. See also John Fischer Williams, ‘‘La Convention pour 
]’Assistance Financière aux Etats Victimes d’Agression,’’? 34 Hague Academy Recueil 
des Cours 81 at 137-138 (1930); Mann, ‘‘State Contracts,’’ at pp. 32-33. 

89 Provisions to that effect are most frequent in direct loans between private lenders, 
e.g., in the United States or Switzerland, and foreign private or public entities when 
the loan is guaranteed by the borrower’s government. The DLF also extends to the 
case of government-guaranteed loans the provision ordinarily stipulated in its loan agree- 
ments that the law of the District of Columbia shall be applicable. 
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issue,” or of the guarantor,®? in government-guaranteed loans issued in the 
private market and in guaranteed loans made to private borrowers by" in- 
ternational organizations. : 

As a rule, however, such stipulations are limited in scope; while they 
specify the law governing the lender-borrower and lender-guarantor rela- 
tionships, ‘they normally contain no indication regarding the law appli- 
cable to the relations between the guarantor and the borrower or the right 
of contribution between guarantors. To preserve the simplicity of the 
juridical status intended by the parties, it would seem reasonable to bring 
the ancillary consequences of the guarantee within the scope of the law 
specified in the loan instruments. In view of the uncertainty of the law 
in this field, it cannot be said, nevertheless, that this solution might always 
prevail. 

CONCLUSION 


The foregoing observations make it clear that, in the opinion of lenders, 
- the traditional distinction between ‘the respective areas of application of | 
municipal and public international law retains much of its practical use- 
fulness. It is a fact that, notwithstanding the many instances in which 
lenders, both domestic and international, could have had valid reasons to 
select international law as the proper law of the contract, they have elected 
expressly to contract under municipal law. The only exception we have 
found is that of the IBRD (and possibly of the IADB and IDA in regard 
to transactions similar to those of the IBRD), which operates under very 
special conditions. 

There is, therefore, a remarkable contrast between the practice of lenders 
and that which is said to obtain in respect to other transactions, especially 
concessions and similar agreements, between private and international per- 
sons, While in the latter case, an attempt has sometimes been made °? to 


20 Bee, e.g., the prospectus of the Oesterreichische Donaukraftwerke A.G. 6% Bearer 
Bonds of 1959, issued in Germany with the Guarantee of the Republic of Austria and of 
two private companies; the prospectuses relating to the following bonds issued in 
Switzerland by the Belgian Congo (Guaranteed Loan 4% of 1952), the Régie des Télé- 
graphes et Téléphones (Guaranteed Loan 4% of 1947), the Société Nationale de Crédit 
à 1’Industrie (Guaranteed Loan 4% of 1950), all guaranteed by Belgium. 

$1 Such is the case of most guaranteed loans made by the EIB and the High Au- 
thority of the EOSC, since the law declared applicable is common to both the borrower 
and the guarantor. However, a different solution may obtain if the borrower and the 
guarantor belong to different countries. See note 13 above. 

22 There appears to be a tendency in some of the current legal literature to over- 
estimate the frequency of attempts to ‘‘internationalize’’ concession agreements. To 
base broad generalizations on a relatively small number of cases of contractual stipule- 
tions in point is to overlook the fact that no ‘‘internationalization’’ of concessions or 
other agreements is attempted in contracts between foreign enterprises and the govern- 
ments of underdeveloped countries which, unlike those currently referred to, do possess 
a modern legal system. Such is the ease of many African countries formerly under 
British or French control. See, e.g., the concession and other agreements between 
Compagnie Minière de 1’Ogooué (Oomilog) and the Republics of Congo and Gabon, 
summarized in The Status of Permanent Soversignty over National Wealth and Re- 
sources (Revised Study by the Secretariat, U.N. Doo. A/AO.97/5/Rev. 1, Dec. 27, 1960), 
and referred to in the Loan Agreement dated June 30, 1959, between the IBRD and 
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remove the relationship from domestic law by making it subject to inter- 
national law, the general principles of law, or some ‘‘quasi-international”’ 
system of law the existence of which is far from established,™ no evidence 
of any similar trend is noticeable in the majority of contemporary loan 
agreements. 

Whether this means that the current practice of lenders should neces- 
sarily be construed as indicative of a definite stand in favor of the tradi- 
tional distinction is another question. Submission of loans between private 
and international persons to municipal law may be motivated by a variety 
of reasons which have no bearing upon the solution of the present doctrinal 
controversy, such as: (1) a natural disinclination on the part of lenders 
to deviate from established patterns of transacting business; (2) the 
understandable wish to facilitate sales of bonds or loan participations 
by conforming to well-known rules familiar to potential investors; °* or (3) 
fear that international law, as it now stands, is too rudimentary to supply 
all the answers to complex financial schemes. 

Only time and experience will reveal whether these, and possibly other, 
considerations can be overcome. Although over-optimism as to the prox- 
imity of radical changes in the practice of lenders would be out of order, 
it may not be too much of an expectation to anticipate that new and im- 
aginative solutions should emerge from the ever-increasingly frequent as- 
sociation of the private market, states, and governmental and international 
lending agencies, which is likely to constitute one of the most salient 
features of international economic co-operation in the years ahead. 


Comilog, as well as in the Guarantee Agreements between the Republics of Congo and 
Gabon and the IBRD. 

This fact lends support to Lord McNair’s view that when the parties can be satisfied 
that the legal system within which they are to operate is sufficiently developed to 
govern their relations, they are likely to adopt it as the proper law of their contract. 
Bee McNair, ‘‘The General Principles,’’ p. 19. 

93 Whether provisions in contemporary concessions effectively subject the relationship 
to international law or merely incorporate it, or some of it, into the agreement is still 
a matter of much controversy. See the literature referred to in notes 2 and 6 above. 

94 This last consideration is of special importance to international lending organiza- 
tions. It is certainly not by attempting to upset dramatically the legal traditions of 
the private capital market that these organizations could expect to mobilize private 
capital and induce it to participate in their respective operations. 


SOME ASPECTS OF THE VIENNA CONFERENCE ON 
‘DIPLOMATIC INTERCOURSE AND IMMUNITIES 


By Ernest L. KERLEY 
United States Delegation * 


CONVOCATION AND PROCEDURAL ASPECTS 


The United Nations Conference on Diplomatic Intercourse and Im- . 
munities met at the Neue Hofburg in Vienna from March 2 to April 14, 
1961, pursuant to General Assembly Resolution 1450 (XIV) which stated 
the Assembly’s decision to convene an international conference of pleni- 
potentiaries to consider the question of diplomatic intercourse and im- 
munities. The resolution invited ‘‘all States Members of the United Na- 
tions, States members of the specialized agencies and States parties to the 
Statute of the International Court of Justice’’ to attend the conference; 
eighty-one of them did.t Pursuant to the resolution, several specialized 
agencies and intergovernmental organizations were also represented at the 
Conference by observers.? Before the Conference as ‘‘the basis for its econ- 
sideration of the question of diplomatic intercourse and immunities’’ were 
the International Law Commission’s draft articles on that topic;® a set of 


*The author expresses his appreciation to Warde M. Cameron, Deputy United States 
Representative, and to Misses Betty Gough, Virginia Meekison, and Sylvia Nilsen of the 
Delegation for assistance and good advice. The views expressed herein should not, of 
course, be attributed to them or to the Department of State. 

1 The following states participated: Albania, Argentina, Australia, Austria, Belgium, 
Brazil, Bulgaria, Burma, Byelorussian Soviet: Socialist Republic, Cambodia, Canada, 
Central African Republic, Ceylon, Chad, Chile, China, Colombia, Congo (Leopoldville), 
Cuba, Czechoslovakia, Denmark, Dominican Republic,- Ecuador, El Salvador, Ethiopia, 
Federal Republic of Germany, Federation of Malaya, Finland, France, Ghana, Greece, 
Guatemala, Haiti, Holy See, Honduras, Hungary, India, Indonesia, Iran, Iraq, Ireland, 
Israel, Italy, Japan, Lebanon, Liberia, Libya, Liechtenstein, Luxembourg, Mali, Mexico, 
Moroceo, Netherlands, Nigeria, Norway, Pakistan, Panama, Peru, Philippines, Poland, 
Portugal, Republic of Korea, Republie of Viet Nam, Rumania, Saudi Arabia, Senegal, 
Spain, Sweden, Switzerland, Thailand, Tunisia, Turkey, Ukrainian Soviet Socialist Re- 
public, Union of South Africa, Union of Soviet Socialist Republics, United Arab Re- 
public, United Kingdom of Great Britain and Northern Ireland, United States of 
America, Uruguay, Venezuela, Yugoslavia. U.N. Doe. A/CONF.20/10, April 15, 1961, 
Final Act; 55 A.J.IL. 1062 (1961). 

2 International Labor Organization, Food and Agriculture Organization of the United 
Nations, United Nations Educational, Scientifle and Cultural Organization, League of 
Arab States, Asian-African Legal Consultative Committee. The International Atomie 
Energy Agency was also represented by an observer delegation. Ibid. 

3 International Law Commission, Report covering Its 10th Session, 1958, U.N. General 
Assembly, 13th Sess., Official: Records, Supp. No. 9 at 11-27 (A/3859) (1958); 53 
A.J.I.L. 230 at 254 (1959). 
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the Commission’s articles on ad hoc diplomacy had also been referred to the 
Conference, but time did not permit substantial consideration of them.* 

From the discussions in the Committee of the Whole and the Plenary 
Conference, presided over by Ambassador Arthur S. Lall and Mr. Alfred 
Verdross, respectively, there emerged a convention and several resolutions. 
The full text of these instruments is reproduced elsewhere.” This article is 
concerned primarily with the convention. It seeks to avoid the length and 
limited interest inherent in an article-by-article discussion, but it does not 
attempt to single out the one or two key issues which dominated the Con- 
ference, because there were no such issues. The topics were chosen on the 
basis of general interest, a process which the reader will approve or reject 
according to his own conception of what is interesting. To the author, 
. such interest arises in instances where articles adopted differ from what had 
previously been accepted as the law of diplomatic immunities, or where the 
Conference history especially iluminates the text adopted.SSAn effort has 
also been made to reflect the Conference itself as a political phenomenon; 
it should be acknowledged that some articles in the Vienna Convention 
possess their present form precisely because it was a large international 
conference, rather than a small committee of technicians, which prepared 
them. 

TITLE 


The Conference entitled the principal instrument to emerge from its 
deliberations the ‘‘Vienna Convention on Diplomatie Relations.’’ The 
reference to the site of the Conference undoubtedly arose in part in re- 
sponse to the conspicuously generous hospitality of the Federal Government 
of Austria, which hospitality also stimulated a formal resolution of the 
Conference expressing its gratitude.” In part it also reflected recognition 
of the fact that the convention would in any event become ‘‘The Vienna 
Convention’’ in common usage, just as the 1958 Conventions on the Law of 
the Sea are generally termed ‘‘The Geneva Conventions,” though they 


4The Commission’s articles on ad hoc diplomacy were transmitted to the General 
Assembly in the I.L.C. Report covering Its 12th Session, 1960, U.N. General Assembly, 
15th Sess., Official Records, Supp. No. 9 at 36-37 (A/4425) (1960); 55 A.J.LL. 223 at 
303 (1961). By Res. 1504 (XV), the General Assembly referred these articles to the 
Conference. U.N. General Assembly, 15th Sess., Official Records, Supp. No. 16 at 59 
(A/4684) (1960). A special committee set up to consider these articles at the plenary 
meeting considered that a substantial period of diseussion would be required to in- 
corporate the articles in the convention under preparation, and concluded that the topic 
should be referred back to the General Assembly with the recommendation that the Com- 
mission be requested to give this topic further study. The recommendation of the Com- 
mittee on Special Missions was subsequently adopted by the Conference. U.N. Doc. 
A/CONF.20/SR.4 at 2 (1961). It should be noted that this and subsequent footnotes 
cite the provisional Conference records, since the final records were not available at the 
time of preparation of this article. 655 A.J.L.L. 1062 (1961). 

6 The Federal Government of Austria, in addition to providing facilities for the Con- 
ference and a number of social events for the delegates, compensated the United Nations 
for the increased cost of holding the Conference in Vienna rather than at the European 
Headquarters of the United Nations at Geneva. U.N. Doc. A/4370 at 10 (1960), 

T U.N. Doc. A/CONF, 20/10/ Add. 1 at 3 (1961). 
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were not formally so designated. In part, also, the reference in the title 
to the site of the Conference arose in response to the efforts of the Com- 
munist bloc to designate the Federal Government of Austria as the de- 
positary authority of the convention. Many states, including the United 
States, felt it necessary in the political context of the present Communist 
attack on the United Nations Secretary General, to insist on adherence to 
the normal practice of designating the Secretary General the depositary of 
conventions concluded under United Nations auspices, while finding other 
means of recognizing the generosity of the host state as well as its historic 
réle in the development of the law of diplomatic privileges and immunities. 
At its forty-first meeting the Committee of the Whole considered several 
similar proposals regarding the title of the convention: Convention of 
Vienna (Poland and Czechoslovakia); Convention of Vienna on Diplo- 
. matic Intercourse and Immunities (Italy, Liberia, Mexico, Peru, Philip- 
pines, Turkey, and the United States) ;° Convention of Vienna on Diplo- 
matic Intercourse and Immunities, 1961 (Nigeria) ;+° The Vienna Conven- 
tion on Diplomatie Intercourse and Immunities (Ghana, Ecuador and 
Venezuela). Its decision was to refer the proposals to the Drafting 
Committee* The title decided upon by the Drafting Committee embodies 
its decision regarding the most appropriate reference to the site of the 
Conference, and also replaces the term ‘‘diplomatic intercourse’’ by ‘‘dip- 
lomatice relations,’’ since it was generally thought that the former term 
was lacking in dignity. This change had been suggested by the Interna- 
tional Law Commission in its final report on this topic.* At its fourth 
plenary meeting the Conference unanimously adopted the title of the 
convention," 
PREAMBLE 


| The preamble of the convention is as follows: 


The States Parties to the present Convention, 

Recalling that peoples of all nations from ancient times have recog- 
nized the status of diplomatic agents, 

Having in mind the purposes and principles of the Charter of the 
United Nations concerning the sovereign equality of States, the main- 
tenance of international peace and security, and the promotion of 
friendly relations among natious, 

Believing that an international convention on diplomatic inter- 
course, privileges and immunities would contribute to the development 
of friendly relations among nations, irrespective of their differing con- 
stitational and social systems, 


8 U.N. Doe. A/CONF. 20/0.1/L.175 (1961). 

9 U.N. Doe. A/CONF.20/C.1/L.289 (1961); Mexico had originally proposed this title 
in U.N. Doe. A/CONF.20/0.1/.193 (1961). 

10 U.N. Doe. A/CONF. 20/C.1/.311 (1961). 

11 U.N. Doe. A/CONF. 20/0.1/L.313 (1961). 

12 U.N. Doc. A/CONF. 20/C.1/l. 382 (1961). 

18 U.N. Doc. A/CONF. 20/C.1/SR.41 at 11 (1961). 

14 T.L.C. Report covering its 10th Session, U.N. General Assembly, 13th Sess., Official 
Records, Supp. No. 9 at 11, footnote (A/3859) (1958); 53 A.J I.L. 230 at 253 (1959). - 

16 U.N. Doc. A/CONF. 20/SR.4 at 2 (1961). i i 
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Realizing that the purpose of such privileges and immunities is not 
to benefit individuals but to ensure the efficient performance of the 
functions of diplomatic missions as representing States, 

Affirming that the rules of customary international law should con- 
tinue to govern questions not expressly regulated by the provisions of 
the present Convention, 

‘Have agreed as follows: 


The draft articles prepared by the International Law TEET did not.s 


contain a preamble, nor is the need for a preamble to a convention of this 
nature beyond question. A major factor in the adoption of this preamble 
was the need to avert a less acceptable one. / 

A proposal sponsored by the Czechoslovak Delegation doa the fol- 
lowing additional paragraph for Article 2: 


Differences in constitutional, legal and social systems shall not prevent 
the establishment and maintenance of diplomatic relations between 
states.1° 


This concept is, of course, part of the Communist ‘‘ peaceful co-existence’’ 
formula; its purpose, according to its sponsor, was to prevent a state or 
group of states from ‘‘isolating’’ another state.” When this proposal was 
discussed at the seventh meeting of the Committee of the Whole, several 
delegations opposed its adoption. Speaking for the United States, Mr. 
Cameron commented: l 

This proposal, in our view, is purely and simply an effort to write into 

this treaty certain political arguments with which we are all familiar. 

Such political arguments have no place in codifications of international 


law. The plain fact is, sovereign states are entirely free to decline to 
enter into diplomatic relations for whatever reason they see fit. 


The suggestion of the Chair that the Czechoslovak proposal be embodied 
in a preamble to the convention, which the Committee accepted, elicited 
from the United States representative a reservation of position. 

The Hungarian Delegation introduced a proposed preamble, one of 
whose paragraphs essentially reproduced the Czechoslovak proposal.® It 
was also open to criticism on the ground that it elaborated further on the 
‘‘neaceful co-existence’’ formulation, and on the more general ground 
that, as a political rather than a technical statement, it did not contribute 
to the juridical stature of the convention. 

| At the twentieth meeting of the Committee of the Whole a Mexican 2 
posal *° for a new article stating the ‘‘functional necessity” - theory o 
eh Siplomatie privileges and immunities tiat privileges and immunities are 

grante e purpose of facilitating the performance of the functions 
of the mission rather than for the personal benefit of the members of the 

18 U.N. Doe, A/CONF. 20/0.1/L.6 (1961). 

17 U.N. Doe. A/CONF. 20/C.1/SR. 7 at 10 (1961). 

18 U.N. Doe. A/CONF. 20/C.1/SR. 7 at 8-11 (1961). 

19 U,N. Doc. A/CONF. 20/C.1/L.148 (1961). The proposed preamble also incor- 
porated a propasal previously sponsored by the Rumanian Delegation. U.N. Doe. 
A/CONF, 20/0.1/L.29 (1961). 

2 U.N. Doe. A/CONF. 20/C.1/L.127 (1961). 
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mission—-was deferred for consideration in conjunction with the pre- 
amble.** In the debate which preceded this action the issues which were 
to be disputed and decided in connection with the preamble were made 
clear. The issue raised was whether the ‘‘functional necessity’’ theory was 
to be accepted as the basis of the convention; on this issue the Interna- 
tional Law Commission, in its commentary on the articles, had been 
equivo 


\ 


(1) Among the theories that have exercised an influence on the de- 
velopment of diplomatic privileges and immunities, the Commission 
will mention the ‘‘exterritoriality’’ theory, according to which the 
premises of the mission represent a sort of extension of the territory 
of the sending State; and the ‘‘representative character’ theory, 
which bases such privileges and immunities on the idea that the dip- 
lomatic mission personifies the sending State. 

(2) There is now a third theory which appears to be gaining ground 
in modern times, namely, the ‘‘functional necessity’’ theory, which 
justifies privileges and immunities as being necessary to enable the 
mission to perform its functions. 

(8) The Commission was guided by this third theory in solving 
problems on which practice gave no clear pointers, while also bearing 
in mind the representatwe character of the head of the mission and of 
the mission ttself.?? 


The issue was not of purely theoretical interest. One delegate, while sup- 
porting the Mexican proposal, asserted that its insertion in the operative 
part of the text would imply an obligation on the part of the sending state 
to waive immunity where the mission’s functions would not thereby be 
impeded.*® It was also noted that such an obligation is specifically stated 
in the General Convention on the Privileges and Immunities of the United 
Nations.* A third representative apprehended that the question whether 
„an action had been within the functions of the mission might be decided 
by the receiving state.?® 
A draft preamble, sponsored by Brazil, Colombia, Japan, Mexico, Nigeria, 
Norway, Pakistan, Senegal, Spain, Turkey, the United SONR and the 
United States, was subsequently issued : 


The States Parties to the Present Convention, 

Recalling that the peoples of all nations from ancient times have in 
practice and by conviction respected the status of diplomatie officers; 

Considering that an international convention regarding the rights 
and duties of diplomatie officers would contribute to the development 
of peaceful and neighbourly relations among states irrespective of their 
divergences or the relative stages and nature of their political, eco- 
nomic and social development ; 

Recogmzing that diplomatic privileges and immunities are granted 
in order to ensure that diplomatic missions shall not be impeded in the 


21 U.N. Doe. A/CONF. 20/C.1/SR. 20 at 9 (1961). 

22 Emphasis added. I.L.0. Report, cited note 3 above, at 16-17, 

28 The representative of Yugoslavia. U.N. Doe. A/CONF. 20/C.1/SR. 20 at 4-5 
(1961). i 

24 The representative of Venezuela. Ibid. at 4. 

25 The representative of Rumania. Ibid. at 8. 
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performance of their functions and not for the personal benefit of the 
persons concerned ; 

Convinced that the above principles should guide the States Parties 
in their observance of the present convention ; 

Have agreed on the following provisions: ** l 


The third paragraph of this document reproduced the Mexican proposal. 
While the implications of the ‘‘functional necessity” theory would appear 
less significant when it is stated in the preamble than in the operative part 
of the convention, the discussion in the Committee concentrated almost 
entirely on this paragraph. The other paragraphs reflected, not originality, 
but an effort to draw support to the proposal.” The first paragraph was 
based on a preamble previously adopted by the Asian-African Legal Con- 
sultative Committee.” The second paragraph was based: ón a resolution 
on peaceful and neighborly relations among states, which had been adopted 
without objection at the Twelfth Session of the General Assembly after 
being introduced as a compromise text by a number of states. Only the 
fourth and fifth paragraphs were original. 

The delegations of Burma, Ceylon, India, Indonesia and the United Arab 
Republic also proposed a preamble,” issued March 30, which closely re- 
sembled the twelve-Power proposal. Proposed preambles were also intro- 
duced by Ghana* and Switzerland.*t Prior to discussions in the Com- 
mittee of the Whole, discussions in the corridors had indicated a willing- 
ness on the part of sponsors of proposed preambles to withdraw their texts 
on the understanding that the five-Power text would be the basis of dis- 
cussion. Switzerland, while willing to withdraw most of its proposal, 
insisted *? that the following paragraph of its proposed preamble be put to 
a vote: 


Affirming that the rules of customary international law should con- 
tinue to govern questions not expressly regulated by the articles of 
this Convention. 


At the thirty-ninth meeting of the Committee the various sponsors ex- 
pressed agreement that proposals other than the five-Power proposal and 
the indicated paragraph of the Swiss proposal not be put to the vote. In 
the voting, the Swiss paragraph was adopted by a vote of 38 (U.S.)-11-19.* 
An oral amendment by the Soviet Union Delegation to add the words ‘‘as 
representatives of states’’ after the words ‘‘functions of diplomatic mis- 
sions’? in the fourth paragraph was adopted by a vote of 39-5-23 (U.S.). 
Austyalian and Hungarian proposals to delete the words ‘‘and not for the 


26/0.N. Doc. A/CONF. 20/0.1/L. 318 (1961). 
ai report of the Committee had been issied as a Conference document. U.N. Doc. 
A/CONF. 20/6, Annex I at 1 (1961). 
{78 General Assembly Res. 1236 (XI), U.N. General Assembly, 12th Sess, Official 
Pecoras Supp. No. 18 at 5 (A/3805) (1957). 
/ 2 U.N. Doe. A/CONF. 20/0.1/L.329 (1961). 
30 U.N. Doc. A/CONF. 20/0.1/L.323 (1961). 
31 U.N. Doe. A/CONF. 20/C.1/L.322 (1961). 
32 U.N. Doc. A/CONF, 20/C.1/SR. 39 at 5 (1961). 
33 Tbid. at 11-12. 
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personal benefit of members of such missions’’ in the fourth paragraph 
were adopted by a vote of 35-19 (U.S.)-18. The fourth paragraph as 
amended was adopted by a vote of 45-9. (U.S.)-14. The preamble as a 
whole was adopted and referred to the Drafting Committee, along with 
several suggestions for drafting changes, by a vote of 66 (U.S.)-044. 

As amended in the Committee of the Whole, the fourth paragraph, which 


was the heart of the preamble, corresponded closely to the comment of the 
International Law Commission : 


Realizing that the purpose of such privileges and immunities is to 
ensure the efficient performance of the functions of diplomatic mis- 
sions as representing States. 


The formulation was criticized as placing undue emphasis on the ‘‘repre- 
sentative character’’ theory.** At the fourth plenary meeting the Con- 
ference adopted by. a vote of 68 (U.S.)-0-4 * the proposal of the United 
Kingdom * that the words ‘‘not to benefit individuals but’’ be inserted in 
the fourth paragraph. While no greater improvement appears to have 
been tactically possible, this amendment obviously did not succeed in con- 
verting the preamble into an unequivocal statement of the ‘‘functional 
necessity’’ theory. 


wk 


Funotions oF DipLomatic Mission Pe 


Article 3 of the convention is as follows: 


1. The functions of a diplomatie mission consist inter alia in: 


(a) representing the sending State in the receiving State; 

(b) protecting in the receiving State the interests of the sending State 
and of its nationals, within the limits permitted by international 
law; 

(c) negotiating with the Government of the receiving State; 

(d) ascertaining by all lawful means conditions and developments i 
the receiving State, and reporting thereon to the Government/of 
the sending State; f 

(e) promoting friendly relations between the sending State and the 
receiving State, and developing their economic, cultural and 
scientific relations. i ee 

2. Nothing in the present Convention shall be construed as pre- 
venting the performance of consular functions by a diplomatic mis- 


sion, 
As drafted by the Commission, this article provided as follows: 
\ 
The functions of a diplomatic mission consist inter alia in: \ 


(a) Representing the sending State in the receiving State; 


State and of its nationals; 


EN 


\ 
(b) Protecting in the receiving State the interests of the sending _ 
L 


34 The representative of Ireland. Ibid. at 11. 
85 U.N. Doc. A/CONF. 20/SR. 4 at 2 (1961). 
30 U.N. Doc. A/CONF, 20/L.8 (1961). 


\ 
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(e) Negotiating with the Government of the receiving State; 

(d) Ascertaining by all lawful means conditions and developments in 
the receiving State, and reporting thereon to the Government of 
the sending State; 

(e) Promoting friendly relations between the sending State and the 
receiving State, and developing their economic, cultural and 
scientific relations. . 


As formulated by the Commission, subparagraphs (a) through (d) ap- 
peared unobjectionable, and the use of the term “‘inter alia’’ in the head 
paragraph precluded the danger that present functions would be prejudiced 
by omission or that the development of new functions would be impeded. 

Four amendments were submitted to subparagraph (b), relating to the 
mission’s function of protecting the interests of the sending state and of its 
nationals. India proposed *’ to add to subparagraph (b) the words ‘‘to 
the extent recognized by international law’’; this was equivalent to the 
Mexican proposal °": to add the words ‘‘within the limits permitted by inter- 
national law,’’ and it was withdrawn in favor of the latter.” An amend- 
ment proposed by Ceylon *° was of similar import. Although the useful- 
ness of these amendments was questionable—presumably all the functions 
enumerated in the article might be exercised only within the limits set by 
international law ‘“—the Committee of the Whole adopted the sense of the 
Mexican and Ceylonese amendments at the eighth meeting, leaving the 
precise formulation to the Drafting Committees? During the discussion 
of these amendments the representative of the Secretary General noted, 
without contradiction by any delegation, that in normal usage the term 
‘‘nationél’’ would include both natural and juridical persons.*® 

Cuba offered an amendment ‘t which would have authorized the diplo- 

apie mission merely to help to protect its nationals. At the eighth meeting 
of the Committee, the Delegation of Cuba vigorously defended this amend- 
ment as necessary to avert the danger of interference in the affairs of the 
receiving state, citing an incident in which it was asserted that a diplo- 
matic mission in Cuba had placed notices on premises claiming that they 
and the persons therein were under the protection of the mission.‘ ` 

The Delegation of Spain also proposed ** a new subparagraph making it 
a function of the diplomatie mission to perform consular functions if the 
receiving state does not object. The question of the performance of. con- 
sular functions by a diplomatic mission had been discussed in the Interna- 
tional Law Commission at its Eighth Session.*7 Mr. Zourek, supported by 


a7 U.N. Doe. A/CONF. 20/C.1/L.3 (1961). 

38 U.N. Doc. A/CONF, 20/C.1/1.33 (1961). 

389 U.N. Doc. A/CONF. 20/0.1/8R. 8 at 3 (1961). 

40 U.N. Doc. A/CONF. 20/0.1/L.27 (1961). 

41In addition, note the comments of the representative of the U.A.R. on the ap- 
plicability of Art. 40. U.N. Doe. A/CONF. 20/C.1/SR. 8 at 5 (1961). 

42 Ibid. at 9. 43 Ibid. at 6. 

4t U.N. Doe. A/CONF. 20/C.1/L.82 (1961). 

45 U.N. Doe. A/CONF. 20/C.1/8R. 8 at 3,8 (1961). 

46 U.N. Doc. A/CONF. 20/0.1/L.30 (1961). 

47 U.N. Doc. A/ON.4/SER.A/1958 at 92-93 (58. V.1, Vol. 1) (1958). 
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_ Mr. Tunkin, had urged that in. present practice the diplomatie function 
includes the consular function, sinee consular sections are often established 
in diplomatic missions. In.reply, both Mr. François and Sir Gerald Fitz- 
maurice had emphasized that the consular and diplomatie functions are 
quite distinct, even if exercised by the same person. Sir Gerald Fitz- 
maurice and Mr. Amado had also noted the right of the receiving state to 
require that any member of the mission exercising the consular function 
obtain an exequatur. In view of the response, Mr. Zourek had not pressed 
his suggestion, and the Commission had not included a reference to consular 
functions in Article 3. 

When the Spanish proposal was discussed in the Committee of the 
Whole, a variety of viewpoints emerged. The Communist delegations 
urged that diplomatic missions are entitled to perform consular functions ; 

_ they opposed the Spanish proposal because it permitted the performance of 
such functions only if the receiving state did not object. Venezuela 
expressed opposition to the performance of consular functions under any 
circumstances; +° Italy was willing to acquiesce in their performance only 
with the prior consent of the receiving state." ‘A number of delegations 
favored the performance of consular functions by a diplomatic mission, 
either on the grounds that the existence of such a rule would be desirable 
as involving a reduction of expenses," or on the grounds that the practice 
exists, in some cases without inquiring whether the practice, as it exists, 
is subject to objection by the receiving state? At the ninth meet- 
ing of the Committee of the Whole the Spanish! proposal was withdrawn 
and the Committee accepted the suggestion of the Chairman that the Com- 
mittee decide in principle that consular functions may be performed by a 
diplomatic mission, allowing the Drafting Committee to draft a text em- 
bodying this decision. The Chairman’s proposal would appear to reflect 
accurately the views of the Committee. While it is unlikely that the 
Spanish proposal would have been adopted, the principle that consular 
functions could be performed by diplomatic missions was widely sup- 
ported.. It seems unlikely that a provision limiting that performance by 
a requirement of consent or non-objection on the part of the receiving 
state would have been adopted. 

The Drafting Committee incorporated the decision of the Committee of 
the Whole in the present paragraph 2 of Article 3. A simple disclaimer, 
it left the existing regime unchanged; in effect, it postponed the decision 

til the forthcoming conference on consular privileges and immunities. 

onsideration of this text in the plenary meeting renewed the debate which 


48U.N. Docs. A/CONF. 20/0.1/SR.8 at 9, 12, 14; A/CONF. 20/C.1/8R.9 at 8,4 
1961). 
f 49 U.N. Doc. A/OONF, 20/0.1/8B.8 at 10 (1961). 

50 Tbid. at 12. 

51 Ibid. at 10-11 (Spain), 11 (Mali, Viet Nam), 18 (Ireland, Israel); UN. Doe. 
A/CONF. 20/C.1/8R.9 at 3 (Burma) (1961). 

52 U.N. Docs. A/CONF.20/0.1/SB.8 at 18 (Argentina), 14 (Union of South eta 
15 (Colombia); A/CONF. 20/C.1/8R.9 at 2 (Norway, Liberia), 3 (Burma) (1961). 

53 Ibid. at 4-5. 
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had occurred in the Committee of the Whole: the Communist states ** 
sought diligently to portray the text as an affirmation of the ‘‘right’’ of the 
diplomatic mission to perform consular functions; other delegations sought 
to qualify the paragraph with a requirement of consent on the part of the 
receiving state; °5 a few delegations apparently considered that those states 
favoring the requirement of consent on the part of the receiving state had 
fared better than the tactical situation might have led them to expect." 
After protracted debate, the Conference adopted the paragraph by a vote 
of 51 (U.S.)—7-14, and the ia a whole by a vote of 67 (U.8.)-0-4."" 


Sjo) Starr of THE DIPLOMATIO Mission 
Article 1ly of the convention provides: 


1, In the absence of specific agreement as to the size of the mission, 
the receiving State may require that the size of a mission be kept within 
limits considered by it to be reasonable and normal, having regard to 
circumstances and conditions in the receiving State and to the needs 
of the particular mission. 

2. The receiving State may equally, within similar bounds and on a 
non-discriminatory basis, refuse to accept officials of a particular 
category. 


As Article 10 of the International Law Commission’s draft text, this 
article was as follows: 


1. In the absence of specific agreement as to the size of the mission, 
the receiving State may refuse to accept a size exceeding what is rea- 
sonable and normal, having regard to circumstances and conditions in 
the receiving State, and to the needs of the particular mission. 

2. The receiving State may equally, within similar bounds and on 
a non-discriminatory basis, refuse to accept officials of a particular 
category. 


The first paragraph of the Commission’s Article 10 established ‘‘what 
is reasonable and normal,’’ as a standard for resolving a disagreement be- 
tween the sending and receiving state on the size of the mission. The 
Commission acknowledged that this was a vague standard, but noted that 
criteria for resolving conflicting interests are often vague." The sig- 
nificance of the standard, however, lay in the fact that it made the size of 
the mission a justiciable question, permitting it to be referred to arbitra- 
tion or judicial settlement. This possibility, too, was reflected in the Com- 
mission’s commentary. In both its 1957 °° and its 1958 ® comments to the 
Commission, the United States had expressed the view that it was not 
practical to establish a rule controlling the discretion of the receiving 
state with regard to the size of the mission. 


54 Only Rumania and the Soviet Union spoke, each twice. U.N. Doc. A/CONF. 20/SR. 
4 at 5,7,8 (1961). 

55 Ibid. at 7 (Argentina, Switzerland), 8 (Malaya). 

56 Ibid. at 6 (Ghana), 8 (U.K.). 57 Ibid. at 10. 

58s LL.C. Report, cited note 3 above, at 14. 

59 Ibid, at 56. 60 U.N. Doc. A/4164 at 43 (1959). 
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Paragraph 2, relating to refusal to accept categories of officials, was 
bounded by the same limitations as paragraph 1, which presumably meant 
that the refusal to accept categories of officials had to be reasonable and 
normal, and by an additional requirement of non-discrimination as well. 
In its 1957 comments to the Commission the United States had opposed 
this paragraph: 


It [paragraph 2] not only fails to mention the principle of reciprocity, 
but apparently contemplates that the receiving State must treat all 
foreign missions alike, without regard to how the sending State treats 
representatives of the receiving State.... [T]he sending State and the 
receiving State concerned alone are in a position to determine the 
circumstances and conditions which may affect the . . . composition of 
their respective missions. . . .* 


After discussion of this comment, the Commission had decided on the 
adoption of a general article on non-discrimination, applicable to the entire 
convention, and containing an exception relating to reciprocity. The Com- 
mission did not, however, delete the specific reference to non-discrimination 
in Article 10.6 Thus, the problem to which the United States had re- 
ferred remained unsolved. While the general non-discrimination article 
(Article 44) contained an exception for reciprocity in paragraph 2, the 
non-discrimination provision in Article 10 remained, and the applicability 
of Article 44 (2) to it was not specifically stated. In its 1958 comments the 
Netherlands Government pointed out that the reciprocity exception in 
Article 44 (2) was apparently inapplicable to Article 10 (2), a situation 
` which that government thought ‘‘is by no means desirable and probably 
is unintentional.’’ 83 

When Article 10 was considered at the fourteenth meeting, the Committee 
of the Whole had before it an amendment by Argentina “ to replace the 
«words ‘‘what is’? in paragraph 1 by the words ‘‘what it considers”; an 
equivalent amendment by Tunisia ® had been withdrawn in its favor. 
This amendment made the size of the mission determinable by the receiv- 
ing state alone. An amendment by Italy °° made the importance of the 
relations between the two states the factor in establishing the size of the 
mission, An amendment by Viet Nam ® tended toward the proposition 
that missions between two states should be of the same size. An amend- 
- ment by Spain * would have substituted the standard of appropriateness 
for ‘‘reasonable and normal.’’ The Argentine amendment was adopted by 


61 1.L.C. Report, cited note 8 above, at 56-57. 

62 U.N. Doe. A/ON.4/SER. A/1958 at 112 (58. V.1, Vol. 1) (1968). 

e3 U.N. Doc. A/4164 at 17 (1968). 

64 UN. Doe. A/CONF. 20/0.1/L.119 (1961). 

65 U.N. Doe. A/CONF. 20/C.1/L.65 (1961), withdrawn at the fourteenth meeting of 
the Committee of the Whole. U.N. Doc. A/CONF. 20/C.1/8R.14 at 6 (1961). 

66 U.N. Doe. A/CONF. 20/C.1/L.86 (1961). 

67 U.N. Doc. A/CONF. 20/C.1/L.88 (1961). The thesis that the diplomatic missions 
exchanged between two states should be of the same size had previously been expressed 
in the 1957 Japanese comments to the Commission. I.L.C. Report, cited note 3 above. 

o8 U.N. Doe, A/CONF. 20/0.1/L.80 (1961). 
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a vote of 33 (U.S8.)~26-7.° The other amendments were not put to the 
vote. 
The amendment of Spain also proposed the following paragraph: 


The receiving State may equally, both in general and subject to 
reciprocity, refuse to accept members of the mission having certain 
specific functions. 


This proposal was rejected by a vote of 18 (U.8.)-30-18.7% The Com- 
mission’s text of paragraph 2 was then adopted by a vote of 88-17 (U.S.)- 
17.7 At the fifth plenary meeting the representative of the Soviet Union 
requested a separate vote on the words added in the Committee of the 
Whole by adoption of the Argentine amendment. The words were re- 
tained by a vote of 42 (U.S.)~19-6.73 The article was then adopted by a 
large majority.”* 

As adopted by the Conference, Article 11 (1) clearly leaves the ulti- 
mate right of decision as to the size of the mission with the receiving state. 
In the Committee of the Whole the Soviet representative had objected to 
this on the grounds that the paragraph would thus lose its ‘‘legal char- 
acter.’’*> This is, of course, correct, but it was interesting to hear this 
argument made by a delegation which was subsequently to oppose vigor- 
ously the adoption of an article calling for the arbitration or judicial 
settlement of disputes arising under the convention, since it is by those 
processes that the legal character of Article 11 might have been imple- 
mented. Article 11(2), as has already been noted, is not altogether clear 
on the question of reciprocity. 


\) ‘ACCOMMODATION 
Article 21 is as follows: 


1. The receiving State shall either facilitate the acquisition on its 
territory, in accordance with its laws, by the sending State of premises 
necessary for its mission or assist the latter in obtaining accommoda- 
tion in some other way. 

2. It shall also, where necessary, assist missions in obtaining suit- 
able accommodation for their members. 


As drafted by the International Law Commission, this subject appeared 
in Article 19: 


The receiving State must either permit the sending State to acquire 
on its territory the premises necessary for its mission, or ensure ade- 
quate accommodation in some other way. 


This article was drafted by the Commission in the alternative. A receiving 
state could meet its obligations merely by permitting the sending state to 


eo U.N. Doe. A/CONF, 20/C.1/SB. 14 at 11 (1961). 


10 Tbtd. 11 Ibid. at 12. 

72 U.N. Doc. A/CONF. 20/8R.5 at 7 (1961). The text of Art. 10 had been slightly 
revised by the Drafting Committee. 73 Ibid. at 9. 

714 Ibid. 


15 U.N. Doe. A/CONF, 20/C.1/SR. 14 at 8 (1961). 
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acquire mission premises, and it was not under an obligation to ensure 
adequate accommodations for the mission unless it prohibited such acquisi- 
tion. This was reflected in the commentary to the article, which noted that 
laws and regulations in the receiving state may make it impossible for the 
mission to acquire premises, and that it had included this article for that 
reason.” The term ‘‘mission premises’’ was not defined in the article, or 
in the general definitions article, but a definition appeared in the com- 
mentary to Article 20 of the Commission’s draft." The Conference sub- 
sequently adopted a proposal by Japan to include a definition of the term 
‘‘premises of the mission’’ in the general definitions article.”* 

When the Committee of the Whole initiated consideration of this article 
at its twentieth meeting, it had before it proposals sponsored by Malaya," 
China,®° Mexico,*! Venezuela,’ Switzerland,®* India,** and Viet Nam,*° all 
intended to reduce the obligation of the receiving state.** During the de- 
bate the other proposals were withdrawn in favor of the proposal of 
India.” The Indian proposal, as orally amended by Venezuela and with 
the addition of the second paragraph of the Venezuelan proposal, which 
had been reintroduced by the Soviet representative, was adopted by a 
vote of 68-1-6 (U.S.).8 It was subsequently adopted unanimously in 
the plenary session.*° 

In view of the stated intention of the sponsors of the proposals with- 


te 1.1.0. Report, cited note 8 above, at 17. 77 Ibid. 

78 The amendment was proposed by Bulgaria and the Byelorussian 8.8.R., U.N. Doe. A/ 
CONF. 20/0.1/L. 25 (1961), and i aa amended by Japan, U.N. Doe. A/CONF. 
20/C.1/L.305 (1961). 

18 U.N. Doc. A/CONF. 20/0.1/L.118 (1961). 

80 U.N. Doc. A/CONF. 20/0.1/L.122 (1961). 

81 U.N. Doe. A/CONF. 20/0.1/L.128 (1961). 

82 U.N. Doe. A/CONF.20/0.1/L.142 (1961). 

83 UN. Doe, A/CONF. 20/0.1/L.157 (1961). 

84 U.N. Doc. A/CONF. 20/0.1/L.160/Rev. 1 (1961). 

„85 U.N. Doc. A/CONF, 20/0.1/L.169 (1961). 

86 See statements of sponsors. U.N. Does. A/CONF. 20/C.1/8R. 20 at 10, 11; A/ 
. CONF. 20/0.1/8R. 21 at 2-4 (1961). 87 Ibid. at 4. 

88 Prior to the withdrawal of other proposals the Soviet representative, while support- 
ing the Indian proposal, suggested that it be amended by the addition of the second 
paragraph of the Venezuelan proposal. U.N. Doc. A/CONF. 20/0.1/8BR.21 at 3 (1961). 
After the withdrawal of all other proposals, including the Venezuelan, the statement of 
the Indian representative did not respond to the Soviet suggestion. Ibid. at 5. The 
Soviet representative then noted that India had not objected to his suggestion, and that 
the second paragraph of the Venezuelan proposal could thus be retained. Ibid. The 
Soviet tactic appears to have been an effort to gain for the second paragraph of the 
Venezuelan proposal the status of an amendment to the Indian proposal accepted by the 
latter. As such, it would have been voted on with the original Indian proposal as a 
single proposal. While the proposition that suggestions are deemed accepted unless their 
recipients specifically reject them is disputable, the tactic was adroitly handled and 
initially successful. It was countered, however, by Norway, which requested a separate 
vote on the second paragraph. Ibid. The effect of the Soviet effort, therefore, was 
merely the reintroduction of the second paragraph of the Venezuelan proposal. 

8e Ibid. 

30 U.N. Doc. A/CONF. 20/SR.86 at 3 (1961). 
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drawn in favor of the Indian proposal, and of the Indian Delegation, in- 
terpretation of Article 21 presents difficulty. Although these sponsors 
favored reducing the burden imposed on the receiving state, the substitu- 
tion of the word ‘‘facilitate’’ for ‘‘permit’’ may have enlarged the obliga- 
tion considerably. States whose laws do not prohibit the acquisition of 
real property by foreign diplomatic missions would have had no obligations 
at all under the text of the article as formulated by the Commission; they 
would nevertheless be obligated to ‘‘facilitate’’ the acquisition of property 
under the Indian formulation. The United States representative sought 
to clarify the type of action contemplated by the term ‘‘facilitate’’ by 
requesting an explanation of the term;®™ the sponsor did not, however, 
answer the question. Given the Conference history, it is possible that the 
term ‘‘facilitate’’ requires merely the avoidance of government-imposed 
obstacles to the acquisition of premises, though this is obviously not certain. 

The obligation to ‘‘facilitate’’ acquisition of premises is qualified by the 
phrase ‘‘in accordance with its laws.” This phrase, based on the Vene- 
zuelan proposal, is of uncertain effect. Where the obligation to ‘‘facilitate’’ 
can be met by processes set out in domestic legislation, the receiving state 
may undoubtedly do so, but where its legislation does not provide for, or 
perhaps does not even permit, such ‘‘facilitation,’’? may the receiving state 
rely on its domestic legislation to resist the obligation? If so, of what use 
is the article; if not, of what use is the phrase? 

When the twenty-first meeting of the Committee of the Whole had ended, 
one representative commented ruefully, ‘‘Now we are all in the real estate 
business.’ On reflection, it seems unlikely that this is the case. The ex- 
pression of the article will accommodate a variety of practices on the part. 
of receiving states, and it is unlikely that a failure to ‘‘facilitate’’ would 
be made the subject of an arbitral or judicial settlement even among states 
parties to the Optional Protocol. 


INVIOLABILITY oF Mission PREMISES 
Article 22 of the convention is as follows: 


Zi The premises of the mission shall be inviolable. The agents of 
the receiving State may not enter them, except with the consent of the 
head of the mission. 

2. The receiving State is under a special duty to take all appropriate 
steps to protect the premises of the mission against any intrusion or 
damage and to prevent any disturbance of the peace of the mission or 
impairment of its dignity. 

3. The premises of the mission, their furnishings and other property 
thereon and the means of transport of the mission shall be immune 
from search, requisition, attachment or execution. 


This article, as Article 20 of the Commission’s draft, was as follows: 
1. The premises of the mission shall be inviolable. The agents of 


the receiving State may not enter them, save with the consent of the 
head of the mission. 


91U.N. Doc. A/CONF. 20/C.1/SR. 21 at 4,5 (1961). 
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2. The receiving State is under a special duty to take all ap- 
propriate steps to protect the premises of the mission against any in- 
trusion or damage and to prevent any disturbance of the peace of the 
mission or impairment of its dignity. 

3. The premises of the mission and their furnishings shall be im- 
mune from any search, requisition, attachment or execution. 


Four of amendments submitted in the Committee of the Whole related 
to the subject matter of the first paragraph. Japan proposed * an addi- 
tional paragraph amplifying paragraph 1 by a specific prohibition against 
service of a writ by a process-server within mission premises. The comment 
accompanying the proposal indicated that the sponsor’s intention was to 
clarify the legality of service by mail, which was approved in the Inter- 
national Law Commission’s commentary, but had been held to be invalid 
by a decision of the Supreme Court of Japan. At the twenty-second meet- 
ing of the Committee this amendment was withdrawn by its sponsor, who 
stated that discussion within the Committee had established a unanimous 
consensus that service could be effected by mail.** Whether or not there 
was in fact such a consensus, the Conference records do not reflect it—only 
five delegations discussed the Japanese amendment °% and one of these op- 
posed service by mail.** 

Two amendments sought to limit the effect of paragraph 1 in cases of- 
public emergency. Mexico proposed?” a provision that ‘‘the head of mis- 
sion shall co-operate with local authorities in case of fire, epidemic or other 
extreme emergency.” Ireland and Japan proposed’ a new paragraph 
stating that the article did not prevent the receiving state from taking 
measures essential for the protection of life and property in exceptional 
circumstances of public emergency or danger. The International Law 
Commission had considered this question at its 1957 °° and 1958 1%° ses- 
sions, and had decided against incorporation of a provision on this ques- 
tion in the draft. While generalizations are necessarily partially inac- 
curate, the Commission’s attitude on this question may be stated in the 
following characteristically perceptive comment by Dr. Amado: i 


92 U.N. Doe. A/CONF. 20/C.1/L.146 (1961). 

98‘ A special application of this principle [of inviolability] is the rule that no writ 
may be served within the premises of the mission, and that no summons to appear before 
a court may be served in the premises by a process server. ... There is nothing to prevent 
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C.1/SR. 22 at 8 (Spain), 7 (Ghana), 10 (Turkey) (1961). 
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Mr. Amado thought that it was impossible to make provision for 
every contingency in the draft. It was hardly conceivable that a head 
of mission would fail to cooperate with the authorities in an emergency 
and he was opposed to the idea of a body of international lawyers 
solemnly telling heads of missions what their elementary duties as 
human beings were.: 


When these amendments were discussed at the twenty-first through the 
twenty-third meetings of the Committee of the Whole, the United States 
did not make a statement. In its 19577°? and 19587? comments to the 
Commission, it had supported the Commission’s formulation of this para- 
graph, though it noted in 1957 that ‘‘consent [of the head of mission] 
wil be presumed when immediate entry is necessary to protect life and 
property.’’ : 

In the discussion in the Committee the Irish-Japanese text fared less well, 
because it was cast in the form of a residual right of the receiving state, 
than the Mexican amendment, which dealt with the problem in terms of 
co-operation between the local authorities and the head of mission. 
The Irish-Japanese amendment was withdrawn in favor of the Mexican 
amendment at the twenty-second meeting.” Support for the Mexican 
amendment was not strong, however, and it too was withdrawn by its 
sponsor, who asserted the understanding that the duties of the head of 
mission were not in doubt.1° 

Other proposals for the addition of new paragraphs which related to the 
proposition stated in paragraph 1, were the Mexican amendment, which 
required the sending state to vacate, after a reasonable period, mission 
premises needed by the receiving state to carry out publie works, and the 
Indian amendment,’ which reserved a right of periodie inspection by the 
owner in the case of premises leased to the mission. The latter amendment 
was criticized as appropriate for inclusion in a lease rather than in a 
codification of international law. It was withdrawn by its sponsor.?™ 
The essence of the Mexican proposal had been considered by the Interna- 
tional Law Commission,’° which noted in the commentary that ‘‘the in- 
violability of the premises may enable the sending State to prevent the 
receiving State from using the land on which the premises of the mission 
are situated, in order to carry out public works,” and stated that the send- 
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ing state had a moral duty to co-operate’ In its comments to the Com- 
mission the United States had stated : 


[T]he United States Government is of the view that international 
law does not absolutely preclude the requisition of such property or 
its taking by exercise of right of eminent domain. This right, of 
course, could only be exercised under very limited circumstances. .. 47 


The Mexican amendment attracted some support =° but was eventually 
withdrawn with a statement by its sponsor stressing that inviolability 
could not be invoked by the sending state in matters regarding expropria- 
tion, except with regard to matters of execution.“* This position was re- 
affirmed in the plenary meeting." It is by no means clear that the de- 
liberations of the Conference support this conclusion. 

With regard to paragraph 2, Malaya proposed "° to change ‘‘The re- 


‘ceiving State is under a special duty to take all appropriate steps to protect 


the premises... ’’ to ‘‘The receiving State is under a special duty and 
shall take all appropriate steps to protect the premises... .’’ This amend- 
ment embodied, in the view of its sponsor,’ a substantive rather than a 
drafting change; its stated purpose was to make clear that the duty of 
protection imposed by this paragraph was one of result and not of means. 
While the relationship was not expressly stated, this amendment may have 
been inspired by a discussion which occurred in the Committee of the 
Whole early in the Conference. At the Committee’s first meeting the 
representative of Belgium referred to a recent incident in which a Belgian 
Embassy had been burned and ransacked, and the members of the mission 
had been endangered. He asserted that not only had the police assigned 
to guard the Embassy been withdrawn, but also that no apology or promise 
of compensation had subsequently been forthcoming from the receiving 
atate.14® While the state against which these charges were directed was 
not identified, they were generally assumed to refer to the United Arab 
Republic, an assumption confirmed immediately after the Belgian statement, 
when the representative of the United Arab Republic objected to the 
statement on a point of order.7*° At the following meeting the representa- 
tive of the United Arab: Republic expressed regret for the imeident in 
Cairo; he stated it was not an official act of his government but a spon- 
taneous demonstration, aroused by the events in the Congo, which his gov- 
ernment had been unable to prevent, 
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In the discussion of Article 20 Belgium spoke specifically to the stated 
rationale of the Malayan amendment: that the obligation was one of result 
and not of means. Norway??? and Sweden?” also took this position, 
though less specifically. These delegations did not, however, state their 
support of the Malayan amendment, the implications of which they appear 
to have overlooked, as, apparently, did a number of other delegations, which 
treated it as a drafting amendment. The fact that the Malayan Delega- 
tion explained its amendment *** relatively late in the discussion con- 
tributed to this lack of appreciation. The conception of the Malayan 
amendment as a drafting change adhered throughout the discussion; the 
Committee of the Whole eventually referred it to the Drafting Com- 
mittee," where it was not embodied in the final text. It does not appear 
that the Malayan amendment stated very effectively what was intended, 
but had it been supported and adopted in the Committee, a more articulate 
formulation of it might have emerged from the Drafting Committee. 

Three amendments related to the immunity of mission premises and 
furnishings provided for in paragraph 3. China proposed 12° the deletion 
of paragraph 3, and the insertion of a reference to furnishings in para- 
graph 1. It attracted little support and was withdrawn.7?”7 Spain pro- 
posed #8 a major revision of the entire article, but withdrew most of its 
amendments very early in the debate; **° the portion of the amendment not 
immediately withdrawn would have extended inviolability to the means of 
transport of the mission, regardless of location. This proposal was de- 
scribed by the Italian delegate as an interesting idea, but for a different 
article.*° It attracted little support and was withdrawn at the twenty- 
second meeting.1* : 

The third amendment to paragraph 3 was submitted by the Delegation 
of the Ukrainian Soviet Socialist Republic.*? It proposed to supplement 
paragraph 3 so that it encompassed mission property in addition to the 
mission premises. At issue here was the scope of the word ‘‘furnishings”’ 
in the Commission’s text.1°* Did it extend to cover all the property of 
the mission, or was it more limited? The Ukrainian delegate considered his 
amendment substantial, in that he considered it necessary to ‘‘complete’’ 
the provisions of paragraph 3.1% Subsequently the delegate of the Soviet 
Union treated the Ukrainian amendment as a drafting change; 135 the dis- 
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cussion which followed in the Committee tended to accept this construction 
of the amendment as the intent of the sponsor.*** That discussion further 
clarified the scope of the amendment as relating only to property located 
on the premises of the mission,*®? a point which had not been clear in the 
English and French texts as originally introduced. This clarification was 
reflected in the Drafting Committee’s redraft of the article.* At its 
twenty-second meeting the Committee adopted the Ukrainian amendment 
by a vote of 60 (U.8.)-0-10. Article 20, as amended, was adopted by a 
. vote of 68 (U.8.)-0-2.1% 

‘When the Drafting Committee’s text was considered at the sixth plenary 
meeting of the Conference, the Spanish delegate expressed surprise that 
.the reference to property in paragraph 3 was limited to property within 
the premises of the mission, and proposed the addition of the words ‘‘and 
also its means of transport.’ 14° Although the limitation had been made 
explicit during the discussions in the Committee of the Whole prior to the 
adoption of Article 20 as amended by the Ukrainian amendment, and 
although the Spanish amendment in the Committee had manifested little 
strength, the Conference adopted the Spanish amendment by a vote of 
41-7-16 (U.S.). The article was then adopted 67 (U.S.)-0-3.1% It is 
difficult to rationalize the attitudes of the Committee and the plenary 
session on the question of means of transport off the mission premises. To 
say that the Conference changed its mind is an oversimplification in view 
of the almost complete lack of discussion which preceded the adoption of 
the Spanish amendment in the plenary session. It should be noted that 
the plenary decision was made during a period of extremely rapid voting, 
twelve articles having been decided upon during a single meeting. 

Two issues connected with Article 20 of the Commission’s draft, the . 
discussion of which had been apprehended as likely to engender political 
controversy, were not discussed. The discussion of diplomatic asylum was 
precluded by the Chairman of the Committee, who implied at the beginning 
of the discussion of Article 20 that he would consider discussion of the 
question of asylum to be out of order.14? Similarly, discussion of specific 
incidents in which the imviolability of mission premises had not been main- 
tained, such as the earlier discussion of the burning of the Belgian Em- 
bassy in Cairo, might have departed from the moderation which char- 
acterized the earlier discussion and developed into a bitter political con- 
troversy. Since the proposition that people should not burn embassies was 
not in dispute, protracted discussion would have consisted of acrimonious 
political charges and countercharges. Indications that the Chairman 
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would rule such discussion out of order, coupled with a desire on the part 
of delegations not to disrupt discussions which were obviously leading to a 
generally acceptable treaty, prevailed. 


EXEMPTION OF Mission PREMISES FROM TAX 
Article 23 of the convention provides: 


1. The sending State and the head of the mission shall be exempt 
from all national, regional or municipal dues and taxes in respect of 
the premises of the mission, whether owned or leased, other than such 
as represent payment for specific services rendered. 

2. The exemption from taxation referred to in this Article shall 
not apply to such dues and taxes payable under the law of the re- 
ceiving State by persons contracting with the sending State or the 
head of the mission. 


As drafted by the Commission, this article was Article 21: 


The sending State and the head of the mission shall be exempt from 
all national, regional or municipal dues or taxes in respect of the 
premises of the mission, whether owned or leased, other than such as 
represent payment for specific services rendered. 


The general principle embodied in this article was not disputed in the dis- 
cussion, which centered around the question whether the exemption ex- 
tended to leased premises, the taxes on which would normally be paid by 
the owner. While the text of the article was not clear on this point, it 
was specifically covered in the Commission’s commentary : 


The provision does not apply to the case where the owner of the leased 
premises specifies in the lease that such taxes are to be defrayed by 
the mission. This liability becomes a part of the consideration given 
for the use of the premises and usually involves, in effect, not the 
payment of taxes as such, but an increase in the rental payable.1* 


In both its 195714 and 195814 comments the United States had drawn 
attention to the fact that the scope of the exemption granted was not clear 
with regard to the assumption by the mission of the lessor’s tax obligations 
on the premises; it had expressed agreement to the application of the 
exemption granted by this article to taxes for which the foreign govern- 
ment would be liable, but not to taxes for which the owner would be liable. 

Most of the amendments proposed were intended to deal in some way 
with the problem of taxes on leased mission premises.*47 Mexico pro- 
posed 148 an additional paragraph providing that the exemption granted 
should not apply to taxes payable ander the law of the receiving state by 
persons contracting with the sending state or head of mission. Venezuela 
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proposed **° that the article be redrafted to apply only to premises owned 
by the sending state. Burma and Ceylon proposed 15° the deletion of the 
words ‘‘whether owned or leased’’ and the addition of a provision that the 
exemption did not extend to leased premises. Austria and Spain** pro- 
posed the addition of a provision that the exemption did not apply to a 
lease signed by a person enjoying exemption, which expressly stated that 
the dues and taxes would be payable by the lessee. In view of the common 


Intent of these amendments, it was to be expected that the sponsors would 


combine in support of a single text. At the beginning of the discussion in 
the Committee of the Whole, Spain and Austria withdrew their amend- 
ment to become co-sponsors of the Mexican amendment.'5* Venezuela, "? 
Burma and Ceylon,"** subsequently withdrew their amendments in favor 
of the Mexican text. 

In the discussion in the Committee a number of delegations supported 
the Mexican proposal,’ though several, led by the United Kingdom, con- 
sidered that its text required clarification in the Drafting Committee.1 
The position of the Communist states, however, was interesting. Barly in 
the debate the Soviet Union representative expressed his concurrence 157 
with an interpretation of the Commission’s text previously stated by the 
representative of Iran: *5* the premises of the mission were exempt if 
owned by the sending state; if the premises belonged to a private person 
who leased them to the mission, that person was obliged to pay taxes. 


` The Soviet representative then argued that no amendments were neces- 


sary; he criticized the Mexican amendment as a ‘‘legal redundancy,” but 
indicated he would not oppose it. The interpretation of the Commission’s 
text suggested above obviously fails to deal with the problem to which the 
Mexican amendment was directed: the situation in which the sending state, 
whose exemption from taxes is acknowledged, has undertaken payment in 
an agreement with the lessor, who is not exempt. It is improbable that 
the deficiencies of this analysis eluded the Soviet representative, and the 
decision not to oppose the Mexican amendment may have been based on an 
impression gained in the early stages of the discussion that it would be 
adopted by a large majority. As the discussion progressed it became less 
clear that the Mexican amendment would be fully supported, especially by 
the Asian-African states.*°° Late in the debate the representative of 
Hungary stated a position sharply different from that previously taken by 
the Soviet representative; he argued that in the case of leased premises the 
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owner can recover taxes by including them in the rent, and he urged that 
when the lessee was a state it should be exempt from this indirect taxation 
as well. The Hungarian Delegation therefore did not consider the Mexican 
amendment ‘‘suitable.’’ 16° 

At its twenty-third meeting the Committee of the Whole adopted the 
Mexican amendment by a vote of 44 (U.S.)-2-27, the Communist states 
abstaining. The article as amended was adopted by a vote of 72 (U.S.)- 
0-1.1% This voting made clear that a majority of delegations favored the 
Mexican amendment, but that the two-thirds majority which would be 
necessary for adoption in the plenary session would be lacking if the 
states which abstained were to switch to a negative vote. 

When this article was considered in the plenary meeting, the second 
paragraph, which had been the Mexican amendment, was practically un- 
changed from the form in which it had originally been adopted in the Com- 
mittee of the Whole. The suggestions by a number of delegations in the 
Committee of the Whole that the text of the Mexican amendment, while 
basically acceptable, should be clarified in the Drafting Committee had 
not been implemented. It may be that the supporters of the Mexican 
amendment considered that reformulation in the Drafting Committee would 
be tactically unwise, since it would be easier for delegations to depart in 
the plenary session from the voting position they had taken in the Com- 
mittee if the text of the paragraph had been changed. Rumania 1° and 
Hungary ** unequivocally opposed the second paragraph as undermining 
the principle stated in the first paragraph, and requested a paragraph-by- 
paragraph vote. Paragraph 1 was adopted by a vote of 69 (U.S.)-1-2; 
paragraph 2 was adopted by a vote of 48 (U.S.)-12-9, the Communist bloe 
voting against; the article as a whole was adopted by a vote of 69 (U.S.)- 
0-14% It is likely that neither the supporters nor the opponents of the 
Mexican amendment were able to undertake the normal amount of corridor 
work prior to this vote because of the rapid pace of the voting in the 
plenary session. 

Since the term ‘‘premises of the mission” is defined in Article 1(1) of 
the convention, the property to which the exemption granted by this article 
applies is determinable: it applies to the buildings or parts of buildings 
and the land ancillary thereto used for the purposes of the mission, includ- 
ing the residence of the head of mission. Whether realty held by the 
sending state as residences for members of the staff of the mission would be 
immune, would depend on the scope of the term ‘‘purposes of the mission.”’ 
Is the housing of members of the staff of the mission, especially the senior 
personnel who are expected to entertain members of other missions and of 
the government of the receiving state, a mission purpose? The use of the 
word ‘‘ineluding’’ in Article 1(i) does not exclude an affirmative answer. 
This same question arises in connection with the interpretation of Article 
31(1) (b). The discussions at the Conference do not clarify this problem. 
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FREEDOM or COMMUNICATION 


. The receiving State shall permit and protect free communication 

n the part of the mission for all official purposes. In communicating 

with the Government and the other missions and consulates of the send- 

ing State, wherever situated, the mission may employ all appropriate 

means, including diplomatic couriers and messages in code or cipher. 

However, the mission may install and use a wireless transmitter only 
with the consent of the receiving State. 

2. The official correspondence of the mission shall be inviolable. 
Official correspondence means all correspondence relating to the mis- 
sion and its functions. 

’ 3. The diplomatic bag shall not be opened or detained. 

4. The packages constituting the diplomatic bag must bear visible 
external marks of their character and may contain only diplomatic 
documents or articles intended for official use. 

5. The diplomatie courier, who shall be provided with an official 
document indicating his status and the number of packages constitut- 
ing the diplomatic bag, shall be protected by the receiving State in the 
performance of his functions. He shall enjoy personal inviolability 
and shall not be liable to any form of arrest or detention. 

6. The sending State or the mission may designate diplomatic 
couriers ad hoc. In such cases the provisions of paragraph 5 of this 
Article shall also apply, except- that the immunities therein mentioned 
shall cease to apply when such a courier has delivered to the consignee 
the diplomatic bag in his charge. 

7. A diplomatic bag may be entrusted to the captain of a commercial 

` -~ aircraft scheduled to land at an authorized port of entry. He shall be 

_. provided with an official document indicating the number of packages 

-. constituting the bag but he shall not be considered to be a diplomatic 

. courier. The mission may send one of its members to take possession 

`of earn diplomatic bag directly and freely from the captain of the 
aircraft. 


wy 27 of the Vienna Convention is as follows: 


As drafted by the International Law Commission, this article was Article 
25, which provided as follows: 


1. The receiving State shall permit and protect free communication 
on the part of the mission for all official purposes. In communicating 
with the Government and the other missions and consulates of the send- 
ing State, wherever situated, the mission may employ all appropriate 
means, including diplomatic couriers and messages in code or cipher. 

2. The official correspondence of the mission shall be inviolable. 

3. The diplomatic bag shall not be opened or detained. 

4. The diplomatic bag, which must bear visible external marks of its 
character, may only contain diplomatic documents or articles intended 
for official use. 

5. The diplomatic courier shall be protected by the receiving State. 
He shall enjoy personal inviolability and shall not be liable to any 
form of arrest or detention. i 


The drafting history of this article is complex; twenty amendments were 
submitted and the text was discussed during four meetings of the Committee 
of the Whole. Except for two questions warranting more detailed study, 
this drafting history will be summarized at the end of this section. At- 
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tention will be directed principally to the language on wireless transmitters 
which the Conference added to the first paragraph, and the language on re- 
jecting the diplomatic bag, which it did not add to the third. 


A. Radio Transmitters 


The right of freedom of communication stated in the first paragraph of 
the Commission’s draft extended to ‘‘all appropriate means, including 
diplomatic couriers and messages in code or cipher.’’ The omission of a 
reference to radio transmitters was not inadvertent. The Commission 
stated in the commentary to this article: 


If a mission wishes to make use of its own wireless transmitter it must, 
in accordance with the international conventions on telecommunica- 
tions, apply to the receiving state for special permission. Provided 
that regulations applicable to all users of such communications are ob- 
served, such permission must not be refused.2°° 


This language had been a compromise text agreed upon within the Com- 
mission at its Ninth Session in 1957. In discussing the special rapporteur’s 
text, which provided that the receiving state should ‘‘permit and protect 
communication by whatever means,’ 1% the Commission found itself 
divided on the question of radio transmitters. Two of its members, Sir 
Gerald Fitzmaurice 1%" and Mr. Georges Scelle,?® while not asserting that 
the right of the diplomatic mission to use wireless was recognized in present 
international law, strongly favored the inclusion of a provision establish- 
ing such a right in the Commission’s text, and for this reason supported the 
special rapporteur’s formulation of the article. Other members of the 
Commission considered that the receiving state could refuse to permit the 
operation of a radio transmitter,1°° and some suggested that the receiving 
state would have to control the operation of wireless transmitters operated 
by diplomatic missions in order to ensure fulfillment of its obligations 
under pertinent telecommunications conventions.*7° A psychological con- 
sideration was raised by Mr. Spiropoulos, who noted that ‘‘public opinion 
was suspicious of private wireless stations operated by diplomatic missions, 
and would not agree to their free use.’’ + 

When the Commission considered this matter again in 1958 it decided 
against reopening discussion of the compromise it had decided upon the 
previous year.*’? It therefore retained the language in the commentary 
which has already been quoted. 

When the Committee of the Whole began consideration of the Commis- 
sion’s text of Article 25, a number of amendments relating to this question 
had been submitted. All proposed to insert in paragraph 1 of the Com- 
mission’s Article 25 some statement on the limitations on the use of wireless 
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by a diplomatic mission. Indonesia * and the United Arab Republic *™* 
each proposed amendments providing that the use of wireless required the 
permission of the receiving state. Venezuela 175 proposed the requirement, 
in addition to the consent of the receiving state, that use of the transmitter 
conform to the regulations of the receiving state. Switzerland "° proposed, 
in addition to the requirement of the permission of the receiving state, that 
the use of wireless be in accordance with pertinent international conven- 
tions. India?" and Mexico "8 sponsored amendments embodying all three 
requirements: permission of the receiving state and compliance with the 
regulations of the receiving state and the pertinent international conven- 


tions. ..A United States amendment +° was silent as to whether the consent - 


of the receiving state was required; it required merely compliance with 
international conventions. An amendment submitted by Argentina 18° 
appears also to have contemplated that permission to use wireless would 
not be refused by the receiving state if international conventions were com- 
plied with. Prior to the beginning of the debate in the Committee of the 
Whole, Indonesia, the United Arab Republic, Argentina, and India 18t 
' joined in co-sponsorship of a new amendment replacing their four previous 
individual amendments. The four-Power amendment differed little from 
the original Indian amendment. 

The four-Power amendment became the focus of efforts j in the Committee 


of the Whole to restrict the use of wireless by diplomatic missions. These’ 


efforts were countered by the British and French delegations, which took 
substantially the same position their nationals had taken in the Interna- 
tional Law Commission, and by the Communist states, which strongly 
supported the right of the diplomatic mission to use wireless, although 
Mr. Zourek had disputed that right and Mr. Tunkin had remained silent 
during the Commission’s consideration of this question in 1957. 


-In the debates in the Committee of the Whole, arguments against the | 


unfettered use of diplomatic wireless ranged from the jurisprudential (the 
articles are based on the ‘‘functional necessity’’ rather than the ‘‘exter- 
ritoriality’’ theory)®* to the severely practical (certain explosive charges 
ean be detonated by radio).18* The United Kingdom Delegation said that 
the mission would in any event co-operate with the receiving state in the 
use of wireless, to avoid findings of persona non grata; the Polish Dele- 
gation said the mission would do so to avoid jamming.*** It was disputed 
whether the obligation to respect local law, stated in another article of the 
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Commission’s text, made the requirement that the consent of the receiving 
state be obtained for the use of diplomatic wireless appropriate, as urged by 
India,#®* or superfluous, as urged by Poland.?8’ Some delegations con- 
sidered it essential that it be stated that the article was subject to pertinent 
provisions of the telecommunications conventions ; 188 in reply, it was urged 
that, if diplomatic wireless came within the terms of the telecommunications 
conventions, the problems should be left to the signatories of those con- 
ventions.15° . 

It seems improbable, however, that the considerations indicated played 
a substantial rôle in the outcome of this question. Few questions at the 
Conference reflected a division of real or assumed national interest between 
the large states and the small states as clearly as did the question of diplo- 
matic wireless. The opposition of the small states to the use of diplomatie 
wireless may have been stimulated by feelings of envy; representatives 
urged that no genuine reciprocity existed in the exercise of this right, since 
only the large states had the facilities to set up an effective wireless net- 
work. Similarly, it was urged that the small state must defend itself 
against ‘‘abuse’’ of the wireless by diplomatic missions of large states; 1° if 
this argument was somewhat cryptic, another delegation put it more clearly: 

in young countries where the situation was not completely stable... 
the diplomatic mission of a country which did not entirely support the 
party in power might have the opportunity of interfering in the in- 
ternal affairs of the receiving state.1®? 
The anxiety that diplomatic wireless would be employed for purposes other 
than communication with the sending state was so deeply felt that, as will 
be seen, even a specific prohibition in the text of the article was insuf- 
ficient to provide the necessary reassurance. 

Article 25 of the Commission’s text was debated from the twenty-fourth 
through the twenty-sixth meeting, and at the twenty-ninth meeting, of the 
Committee of the Whole. At the twenty-sixth meeting, after the amend- 
ment of Argentina, India, Indonesia and the United Arab Republic had 
received considerable support, the representative of Spain moved adjourn- 
ment of the debate, under Rule 25 of the Conference Rules of Procedure, 
to permit the combination of amendments and simplify the voting. Un- 
like adjournment of the meeting under Rule 27, adjournment of debate 
would result in the Committee’s beginning debate on the next article, de- 
ferring decisions on the article under consideration until a subsequent 
meeting. Tunisia ** and Venezuela **° opposed this motion, apparently in 
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the belief that the four-Power amendment would be adopted if the amend- 
ments were voted on in their existing form. The delegates of the Soviet 
Union *° and the United Kingdom,**? which had both opposed the four- 
Power amendment, supported the motion. The motion was adopted by a 
vote of 46 (U.K., U.S., U.S.S.R.)—18-6.1% 

While the size of the vote supporting adjournment of debate was a hope- 
ful sign for the opponents of the four-Power amendment, the hope appears 
in retrospect to have been illusory. In view of the support eventually 
manifested for the four-Power amendment, it is likely that the motion was 
successful because it was put at a time when the meeting would ordinarily 
have adjourned, and was equated by many delegations with a motion to 
adjourn the meeting under Rule 27. In fact, it had the effect of a motion 
to adjourn the meeting, since the Chair, upon adoption of the Spanish 
motion, adjourned the meeting rather than initiating debate on the next 
article. 

When discussion of this article was resumed at the twenty-ninth meeting 
of the Committee of the Whole, the representative of the United Kingdom 
stated 4° that consultations had not led to an agreed compromise text, and 
introduced his delegation’s amendment,” which sought to allay the fears 
expressed by many delegations concerning diplomatic wireless. The United 
Kingdom amendment authorized the use of radio transmitters for tele- 
graphic communication between the government of the sending state and 
its missions or consulates; it required that the mission notify the receiving 
state of the installation of a wireless transmitter; it provided that nothing 
in the article should prejudice the application of international telecom- 
munications conventions and regulations. In presenting his amendment 
the United Kingdom representative noted that telegraphic communication, 
to which the amendment referred, was unsuited to the dissemination of 
propaganda, which required voice transmission. While the United King- 
dom amendment was responsive to the fears of abuse which had previously 
been expressed in the Committee’s debate, response to it was not encourag- 
ing. The Mexican delegate spoke immediately after the United Kingdom ; *** 
in opposition to the United Kingdom amendment he stated that the discus- 
sion had shown serious and well-founded fears in the use of diplomatic 
wireless, but did not explain why the carefully-limited United Kingdom 
amendment failed to meet them. The representative of India, in support 
of the four-Power amendment, stated °* that the amendment merely fol- 
lowed the commentary of the International Law Commission. This as- 
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sertion was incorrect, in that the Commission’s commentary did not con- 
template that permission to operate a wireless could be refused by the re- 
ceiving state if the requirements of the telecommunications conventions 
and regulations had been met. The Indian assertion was countered by the 
representative of the Soviet Union, who, while supporting the United 
Kingdom amendment, made clear 7°? that he would prefer the Commission’s 
formulation. The United States withdrew its amendment to paragraph 
1 of the article ?* and supported the United Kingdom amendment. Other 
delegations restated their support of the four-Power amendment.* 

At the voting, the four-Power amendment was put to the vote first.%6 
It was adopted by a vote of 41-20 (France, U.K., U.S.S.R., U.S.)-9. It 
is reflective of the subject matter of the Conference that on this issue, as a 
number of others, the interests of the major Powers cut across cold-war 
tensions; it is reflective of the new strength of the smaller states in inter- 
national organizations that the major Powers, even when joined in strong 
opposition to an amendment, could not defeat it, and were able to influence 
less than a third of the votes. Other amendments to the first paragraph 
were not adopted. 

When the question of wireless transmission was considered in the 
plenary meeting, the delegations opposed to the use of diplomatie wire- 
less drew back somewhat from the position taken in the Committee. 
Fourteen states, with India acting as their spokesman, introduced ? an 
amendment *°* to the text adopted in the Committee of the Whole which 
limited the requirements for operation of a diplomatic wireless to the con- 
sent of the receiving state. Following a short discussion, during which the 
United Kingdom representative welcomed the amendment, indicating he 
would abstain on it, and the sponsors indicated their interpretation that the 
consent of the receiving state could be withdrawn at any time, the Con- 
ference adopted the fourteen-Power amendment by a vote of 57 (U.S.)- 
J~12.7° 

The reasons for this conciliatory move were not stated during the debate 
in the plenary session, but two considerations may be suggested. First, 
the four-Power amendment had just barely received in the Committee of 
the Whole the two-thirds majority which would be required for its adoption 
in the plenary session. Failure of the Conference to adopt any provision 
on radio transmission would, in the light of the International Law Commis- 
sion’s commentary, have left the receiving state with an uncertain juridical 
basis for claiming a right of control over diplomatic wireless in cases where 
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pertinent international conventions had been complied with. Secondly, 
the success of the Conference depended on the conclusion of a convention 
to which most states, and preferably all the major Powers, would become 
parties. To respond to this consideration by a conciliatory gesture would 
be an act of responsible statesmanship. It is unlikely that either of these 
considerations eluded the thinking of those delegations opposed to diplo- 
matic wireless. 


B. Opening the Diplomatic Bag 


Paragraph 3 of Article 27 was adopted without change from the Com- 
mission’s text of Article 25(3). The Commission’s commentary provided 
pertinently as follows: 


The Commission has noted that the diplomatie bag has on occasion 
been opened with the permission of the Ministry for Foreign Affairs 
of the receiving State and in the presence of a representative of the 
mission concerned. While recognizing that States have been led to 
take such measures in exceptional cases where there were serious 
grounds for suspecting that the diplomatic bag was being used in a 
manner contrary to paragraph 4 of the article [which limits the con- 
tents of the diplomatic bag to diplomatic documents or articles in- 
tended for official use], and with detriment to the interests of the re- 
ceiving State, the Commission wishes nevertheless to emphasize the 
overriding importance which it attaches to the observance of the prin- 
ciple of the inviolability of the diplomatic bag.*?° 

The provision in the commentary resulted from extended discussion *** 
within the Commission, in which a compromise was sought between the 
need to protect the inviolability of the diplomatie bag and the need to pro- 
tect the receiving state against abuse of the diplomatic bag. The wording 
of paragraph 3 of the article had been proposed by Mr. Tunkin.?? A 
proposal to state in the commentary that the diplomatic bag could be in- 
spected on serious grounds of suspicion of abuse had been made by Mr. 
François, and adopted by the Commission.*** While members of the Com- 
mission had criticized these decisions as incompatible,*** the commentary, 
as finally drafted by the Commission, would appear to have resolved any 
ambiguity in favor of the principle of inviolability. 

When discussion of this article began in the Committee of the Whole on 
March 22, several proposals had been introduced to permit the receiving 
state to deal directly with abuses of the diplomatic bag. France pro- 
posed #4* to replace the third and fourth paragraphs of the Commission’s 
text with a single paragraph providing that the diplomatic bag, which 
must bear visible external markings, must contain only diplomatic docu- 
ments or official articles, and that the Ministry for Foreign Affairs of the 
receiving state may authorize the opening of the bag, in the presence of a 
representative of the mission, where there are especially serious reasons 
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to suspect that the bag is being used for other purposes. The United 
States proposed,?** similarly, that the bag must bear visible external mark- 
ings, and that, if the receiving state has serious grounds for believing the 
pouch contains articles whose import or export is prohibited by law, the 
bag may be opened with the permission of the Ministry of Foreign Af- 
fairs and the mission concerned, which may have a representative present 
if it desires. In the event that the mission concerned refuses permission, 
the bag may be rejected. It is obvious that these amendments differ 
substantially : in the French amendment the protection given the receiving 
state was the right to inspect the bag; in the United States amendment the 
protection given the receiving state was the right to reject the bag, since 
it may be assumed that the mission concerned would consent to inspection 
only when the bag did not contain improper articles. 

The United Arab Republic introduced, in three successive versions,?2” 
a proposal to deal with this problem. The first, issued before the debate on 
Article 25 had begun in the Committee of the Whole, corresponded to the 
French proposal. A revision of that proposal, issued after debate had 
begun, corresponded to the United States proposal, in that it contemplated 
that the mission would be given the choice between inspection of the bag 
in the presence of one of its members, or rejection of the bag. A third 
version, issued the same day as the second version, did not provide for in- 
spection under any circumstances, but merely for rejection of the bag. 
Ghana also submitted a proposal ** on this subject after the debate on this 
article had been initiated in the Committee of the Whole. This proposal 
corresponded to the third version of the United Arab Republic proposal. 

In the discussions in the Committee of the Whole the question of abuse 
of the diplomatic bag was largely overshadowed by the question of radio 
transmitters. The sponsors of proposals designed to prevent abuse of the 
diplomatic bag, in the face of the Conference’s apathy, sought strength in 
the reduction of the number of proposals, but the results were disappoint- 
ing. France initiated this process by offering to withdraw its proposal in 
favor of the United States proposal, if the latter were changed to incor- 
porate the stipulation in the French proposal that the pouch may con- 
tain only diplomatic documents or official articles, and subject to the right 
of the French Delegation to reintroduce its proposal, if the United States 
proposal were not adopted.?*® In response, the United States representa- 
tive agreed to the French suggestion.?”° Subsequently, the United States 
Delegation withdrew its proposal in favor of the proposal of the United 
Arab Republic, then in its third version.” During the voting the United 
Arab Republic withdrew its proposal in favor of the Ghanian proposal.?*? 
The Ghanian proposal was rejected by a vote of 8 (U.S.)-48-14.7% The 
United Arab Republic proposal, reintroduced by the United Kingdom, was 
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rejected by a vote of 22 (U.S.)-37-6.2* In view of this outcome, the effort 
was not renewed in the plenary meeting. 


C. Other Issues 


Conference consideration of the first and third paragraphs of Article 27 
has been discussed. There follows a short summary of the development of 
the other paragraphs of that article. 

Paragraph 2 is as drafted by the International Law Commission, with the 
addition of a sentence defining official correspondence. This sentence had 
been a United States amendment to this paragraph; °?" when withdrawn by 
its sponsor in favor of a similar amendment sponsored by France and 
Switzerland, it was reintroduced by the representative of Australia.?*6 
The reintroduced amendment was adopted by a vote of 22 (U.S.)—18~-28 ; 37 
the amendment of France and Switzerland failed of adoption by a vote of 
24 (U.S.)~24-15.3"8 

Paragraph 4 reproduces the text of the International Law Commission, 

. with minor modifications by the Drafting Committee. 

Paragraph 5, while similar to the Commission’s text, was a new para- 
graph proposed by France and Switzerland °? and adopted by a vote of 
338-22-10.%° A United States proposal t to limit the personal inviola- 
bility of the diplomatic courier to that enjoyed by the administrative and 

- technical staff of the mission was rejected by a vote of 8 (U.S.)~—36—17.282 

Paragraph 6 is a new paragraph sponsored by Chile and Liberia.2** It 
was adopted by a vote of 53 (U.S.)-3-10.7% 

Paragraph 7 is a new paragraph, sponsored by France and Switzer- 
land,*** and adopted by a vote of 34 (U.S.)-20-8.°%° Following adoption, 
the text was revised in the Drafting Committee. 

When this article was considered in the plenary meeting, its paragraphs - 
were adopted without dissenting vote." 


IMMUNITY 


S Article 31 of the Vienna Convention is as follows: 


1. A diplomatic agent shall enjoy immunity from the criminal 
jurisdiction of the receiving State. He shall also enjoy immunity 
from its civil and: administrative jurisdiction, except in the case of: 
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(a) a real action relating to private immovable property situated in 
the territory of the receiving State, unless he holds it on behalf 
of the sending State for the purposes of the mission ; 

(b) an action relating to succession in which the diplomatie agent is 
involved as executor, administrator, heir or. legatee as a private 
person and not on behalf of the sending State; 

(e) an action relating to any professional or commercial activity 
exercised by the diplomatic agent in the receiving State outside 
his official functions. 


2. A diplomatic agent is not obliged to give evidence as a witness. 

3. No measures of execution may be taken in respect of a diplomatic 
agent except in the cases coming under sub-paragraphs (a), (b) and 
(c) of paragraph 1 of this Article, and provided that the measures 
concerned can be taken without infringing the inviolability of his per- 
son or of his residence. 

4, The immunity of a diplomatic agent from the jurisdiction of the 
receiving State does not exempt him from the jurisdiction of the send- 
ing State. 


This article was originally Article 29 of the International Law Commis- 
sion’s draft, which was almost identical: 


[LA diplomatic agent shall enjoy immunity from the criminal 
jurisdiction of the receiving State. He shall also enjoy immunity from 
its civil and administrative jurisdiction, save in the case of: 


(a) A real action relating to private immovable property situated 
in the territory of the receiving State, unless he holds it on behalf of 
his Government for the purposes of the mission ; 

(b) An action relating to a succession in which the diplomatic agent 
is involved as executor, administrator, heir or legatee; 

(e) An action relating to a professional or commercial activity exer- 
cised by the diplomatie agent in the receiving State, and outside his 
official functions. 


2. A diplomatic agent is not obliged to give evidence as a witness. 

3. No measures of execution may be taken in respect of a diplomatic 
agent except in the cases coming under sub-paragraphs (a), (b) and 
(c) of paragraph 1, and provided that the measures concerned can be 
taken without infringing the imviolability of his person or of his 
residence. 

4. The immunity of a diplomatic agent from the jurisdiction of the 
receiving State does not exempt him from the jurisdiction of the send- 


ing State.y 


Paragraph 1 of Article 31 states the general principle of diplomatie im- 
munity from criminal and civil jurisdiction, followed by exceptions to 
which the latter would be subject. Doubts had been expressed that this 
paragraph accurately stated existing intérnationallaw. In its comments 
on the 1957 draft articles the United States had stated: 


This article [then Article 24] undertakes to lay down a new-rule of 
international law. While providing complete immunity from criminal 
jurisdiction, the article would make the exemption from civil jurisdic- 
tion subject to certain exemptions not presently recognized under inter- 
national law. ... The United States Government is of the opinion that 
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the article should be revised to restate existing principles of interna- 
tional law on the subject. This, it is submitted, requires complete 
exemption of persons entitled to diplomatic immunity from criminal 
and civil processes, in the absence of a waiver by the sending state, 
except in respect of real property owned by such person in his private 
capacity. In the latter case, court proceedings are usually in rem 
rather than in personam.?%8 


In summarizing the United States comment to the Commission, the 
special rapporteur responded: 


The Rapporteur considers that while exceptions (b) and (c) can- 
not be said to be sanctioned by international law, they cannot, on the 
other hand, be said to be in conflict with international law. The Com- 
mission accepted (b) on the basis of the following considerations. In 
cases where the Courts of the receiving State are normally competent 
to decide disputes concerning the succession to an estate, it will be 
necessary in many cases for all the interested persons to be parties to 
the judicial proceedings. If in such a case the diplomatic agent is an 
interested party, the consequence of his being able to claim immunity 
from jurisdiction would be that the settlement of the estate would be 
held in abeyance—hardly a desirable state of affairs. In ease (c), the 
considerations were as follows. A condition of the exercise of a liberal 
profession or commercial activity must be that the client should be 
able to obtain a settlement of disputes arising out of the professional 
or commercial activities conducted in the country. It would be quite 
improper if a diplomatic agent, ignoring the restraints which his status 
ought to have imposed on him, could, by claiming immunity, force the 
client to go abroad in order to have the case settled by a foreign court. 

The Rapporteur concludes that the position reflected in the text 
should be maintained.*** 


The consequences to which the rapporteur alluded were, of course, unde- 
sirable, and the Commission apparently considered them persuasive, since 
it subsequently adopted without change the text of subparagraphs (b) and 
(c). It could be urged that the ability of the receiving state to declare 
persona non grata a diplomatic agent, who refuses to waive his immunity 
under manifestly unwarranted circumstances, obviated the need for this 
- Innovation. It should be noted that none of the other states commenting 
to the Commission on the 1957 draft articles joined the United States in 
disputing the desirability of subparagraphs (b) and (e). In its comments 
on the 1958 articles, the United States, while again expressing its conclusion 
that this article did not correspond to existing international law, indicated 
a willingness to accept the Commission’s formulation.** 

When this article was considered in the Committee of the Whole, two 
amendments sought to qualify the immunity granted in paragraph 1 with 
regard to the operation of automobiles. The Netherlands proposed ** 
to add to the list of actions in paragraph 1 to which immunity was inap- 
plicable a subparagraph relating to civil actions arising owt of motor vehicle 
accidents. During the debate in Committee, this amendment was revised?” 
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to provide for the insertion of a new paragraph, after paragraph 1, to the 
effect that immunity from civil jurisdiction in the ease of motor vehicle 
accidents was subject to the condition that suit could be brought directly 
against the insurance company. Switzerland proposed ** to add to the list 
of actions exempted from immunity in paragraph 1 a new subparagraph 
relating to an administrative procedure for the issue or withdrawal of a 
driving license. 

Although the Netherlands proposal, in both its original and revised 
forms, attracted some support,*“ it attracted more criticism,” including 
the cogent comment of the Soviet Union and United Kingdom delegations 
that it conflicted with the basic assumption of Article 29, that immunity 
should extend to all acts committed in an official capacity, since it was pos- 
sible that the automobile accident could occur during the performance of 
official duties. The Swiss amendment attracted less criticism; **® during 
the debate its chances of adoption appeared good. Both amendments were 
resoundingly rejected: the Netherlands amendment was rejected, in a roll- 
call vote, by a vote of 9-37 (U.K., U.S., U.S.8.R.)-25 ;?47 the Swiss amend- 
ment was rejected by a vote of 4-38-28.748 

Another issue which attracted considerable study in the Committee of the 
Whole arose from a Colombian proposal *#° to delete subparagraph 1(¢) of 
Article 29 of the Commission’s draft. This proposal was made in conjunc- 
tion with a Colombian proposal 7°° for a new article, to be inserted after 
Article 40, prohibiting commercial or professional activity by the staff of 
the diplomatic mission. The doubtful proposition that, if commercial and 
professional activities were prohibited, they need not be provided for in 
Article 29(1) had been foreseen and rejected by the International Law 
Commission, which noted in its commentary to this article: 


The third exception arises in the case of proceedings relating to a 
professional or commercial activity exercised by the diplomatic agent 


outside his official functions. , It was argued that activities of these . 


kinds are normally wholly inconsistent with the position of a diplo- 
matic agent, and that one possible consequence of his engaging in 
them might be that he would be declared persona non grata. Never- 
theless, such cases may occur and should be provided for, and if they 
do occur the persons with whom the diplomatic agent has had com- 
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mercial or professional relations cannot be deprived of their ordinary 
remedies.?*+ 


The debate on the Colombian amendment began in the Committee of the 
Whole with the withdrawal in its favor **? of a Guatemalan amendment 7°? 
prompted by the same general sentiments as the Colombian proposal. At 
the suggestion of the Chairman, however, discussion of the Colombian 
amendment was deferred pending consideration of the Colombian proposal 
for the new article." During the debate on the new article, which was 
widely supported,” a few delegates expressed uncertainty at the scope 
and meaning of the phrase ‘‘ professional and commercial activities.” The 
status, under the proposed new article, of artistic or literary activities,?** 
lectures at universities," and personal loans and stock investments *** was 
questioned. These doubts did not prevent adoption of the proposed article, 
designated Article 40 (bis), by a vote of 638-0-2.7%° Immediately after 
this vote, the representative of Colombia withdrew his amendment to delete 
Article 29(1) (c), apparently in response to an observation **! by the 
Japanese Delegation that, since Article 36 of the Commission’s draft 
(Article 37 of the Convention) made Article 29 applicable to the families 
of diplomatic agents and to the administrative and technical staffs of the 
mission and their families, Article 29(1) (c) should be retained, even 
though the diplomatic agent was himself barred from the practice of pro- 
fessional or commercial activity. 

One other amendment to paragraph 1 should be noted. During the 
discussion of Article 29 of the Commission’s draft, the representative of 
Australia suggested from the floor that paragraph 1 be amended by the 
addition of a provision adding to the list of civil actions not covered by the 
diplomatic agent’s immunity ‘‘an action relating to the recovery of tax 
on private income having its source in the receiving state.” *°* In response 
to the suggestion of the Chairman, a formal amendment to this effect was 


-submitted.2** The amendment was little discussed,?** but was adopted in 


the Committee by a vote of 17-11 (U.S.)-39.7 While the vote was 
nominally equivalent to the two-thirds majority which would be required 


251 I.L.O. Report, cited note 3 above, at 20. 

252 U.N. Doc. A/OONF. 20/C.1/8B. 27 at 5 (1961). 
` 268 U.N. Doe. A/CONF. 20/0.1/L. 156 (1961). 

204 U.N. Doc. A/CONF. 20/0.1/8R. 27 at 5 (1961). 

255 U.N. Doc. A/CONF. 20/0.1/SR. 36 at 8 (Netherlands, Venezuela, Argentina, 
Chile), 4 (Sweden, Belgium, France, Ecuador), 6 (Guatemala, Liberia, Brazil, Mexico, 
Pern), 6 (Japan, Italy, Portugal, U. K., Viet Nam, Norway), 7 (Malaya and India, El 


Salvador) (1961). 256 Ibid. at 4 (Spain). 
257 Ibid. (France). 258 Ibid. at 6 (Norway). 
259 Ibid. at 7. Art. 40 (bis) became Art. 42 of the Vienna Convention. 
260 Tbid. 261 Ibid. at 6. 


262 U.N. Doc. A/CONF. 20/C.1/SR. 27 at 9 (1961). 
268 U.N. Doc. A/CONF. 20/C.1/L. 288 (1961). 
- 264 It was commented on only by the Delegation of Finland, which accepted the prin- 


. ciple of the Australian amendment but expressed doubts as to the desirability of em- 


bodying it in the convention. U.N. Doe. A/CONF, 20/0.1/SR. 28 at 5 (1961). 
268 Ibid. at 8. 


1962] DIPLOMATIO INTERCOURSE AND IMMUNITIES 123 


to adopt this proposal in the plenary session, it was apparent from the 
large number of abstentions that the delegates had not made up their 
minds about this proposal, and that its fate would be determined in the 
plenary session. 

Article 31(2), relating to the giving of evidence by diplomatic agents, 
was the subject of several amendments. The Soviet Union proposed 7% to 
add a second sentence to the effect that, if the diplomatic agent agreed to 
give evidence, he need not attend the court or other authority of the re- 
ceiving state for that purpose. This amendment corresponded to a ver- 
sion of paragraph 2 originally proposed by Mr. Tunkin %7 at the 1957 ses- 
sion of the International Law Commission and subsequently deleted by the 
Commission’s drafting committee at the suggestion of Mr. Edmonds.? 
Italy proposed °°? to replace the Commission’s text of paragraph 2 by a 
provision that the diplomatic agent need not give evidence about a matter 
related to his official functions, but that in other cases, while he could not 
be compelled to appear before judicial authority, a local court desiring a 
statement should submit to him a written list of questions. While it was 
not clear from the text whether this amendment contemplated that the 
diplomatic agent could be compelled to give written testimony in cases not 
involving his official functions, it appeared from the statement of the 
Italian representative introducing this amendment that, while the diplo- 
matic agent ought to give evidence, he could not be required.?”° 

The United States proposed *** to amend paragraph 2 to provide that 
the diplomatic agent is obliged to give evidence in the case of the actions 
listed in paragraph 1, where the agent’s immunity has been waived, and 
in the case of a counterclaim where the diplomatic agent is precluded from 
invoking his immunity. The Spanish Delegation proposed?" to add to 
paragraph 2 a provision that the diplomatic agent would give evidence on 
instructions from his government. It could be urged that this amendment 
would have intruded into the area of the relationship between the diplo- 
matic agent and the sending state, which is not properly a subject of in- 
ternational law. 

At the beginnine of the debate in the Committee of the Whole the 
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United States noted its withdrawal of its amendment.*"* The Soviet amend- 
ment drew little support, save from predictable sources,?"* and no effective 


_reply was made to the objection that evidence in the form contemplated 


by the Soviet and Italian amendments would not be receivable in many 
states.?75 Both the Soviet and the Italian amendments were eventually 
withdrawn; the Soviet amendment was withdrawn toward the end of the 
debate,?"* the Italian, during the voting.2"” Though the Spanish amend- 
ment to paragraph 2 had not been supported in any statement made dur- 
ing the discussion, it was not withdrawn; at the vote it was rejected by a 


` -yote of 5-40 (U.S8.)-12.278 


Article 29(4) of the Commission’s draft (Article 31(4) of the Vienna 


Convention) was not objected to by any delegation. In fact, some delega- 


tions were concerned by the possibility that the diplomat, as an aspect 
of his immunity, might go unpunished or be able to avoid civil liability 
for an action committed in the sending state. An amendment submitted 


by Venezuela *”* related to criminal offenses; it would have obligated the 


sending state to prosecute a diplomatic agent accused of an offense punish- 


. able“under the laws of both states, at the request of the receiving state. 


The Netherlands proposed **° to add to paragraph 4 a requirement that the 
sending state designate a court, apparently within the sending state, to 
hear eases against its diplomatic agents abroad. Spain proposed *** to 


. add to paragraph 4 a provision that an action against a diplomatic agent 


should be removed by letters rogatory to a court in the sending state. 
None of the amendments to paragraph 4 fared well. The Venezuelan 
amendment was criticized as too extreme.*®? Though it received . some 
support,?®* it was withdrawn by its sponsor.?** The Netherlands amend- 


“ment was replaced by a subsequent revised proposal 7° which contained no 


_ amendment to paragraph 4. The Spanish amendment was not put to the 


vote,#8¢ 
Debate on this article in the plenary session was not protracted. The 
Netherlands proposed **" to enlarge the scope of the Australian amendment 


_ adopted in the Committee of the Whole, so. that actions relating to all taxes 


278 U.N. Doe. A/CONF. 20/C.1/SR. 27 at 4 (1961). 

. 274 Ibid. at 15 (Czechoslovakia), 16 (Hungary). Yugoslavia also supported the Soviet 
amendment. ` Ibid. at 12. 

275 See the statement of the Soviet delegate on this point. Ibid. at 14. 
` 276 U.N. Doc. No. A/CONF. 20/C.1/SR. 28 at 5 (1961). 

217 Ibid. at 8. : 218 Ibid. 

279 U.N. Doc. A/CONF. 20/C.1/L. 229 (1961). 

280 U.N. Doc. A/CONF. 20/0.1/L. 186 (1961). 

281 U.N. Doe. A/CONF. 20/0.1/L. 221 (1961). 

282 U.N, Doe. A/CONF. 20/C.1/8R, 27 at 8 (U.S.8.R.) (1961). 

288 Ibid. at 13. 

. 284 U.N. Doe. A/CONF, 20/0.1/8R. 28 at 5 (1961). 

285 U.N. Doc. A/CONF, 20/0.1/L. 186/Rev. 1 (1961). 

286 Jt is the author’s recollection that the Spanish amendment was withdrawn by its 
sponsor at the twenty-eighth meeting of the Committee of the Whole, prior to the voting. 
This is confirmed by the failure of the Spanish representative to object when his pro- ; 
posal was not voted on. The provisional record contains no indication, however, that the 


Spanish amendment was withdrawn. 287 U.N. Doe. A/CONF. 20/L. 17 (1961). 
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from which the diplomatic agent was not exempt were excluded from the 
immunity from civil jurisdiction granted by paragraph 1. It will be re- 
called that the original Australian amendment, which had been designated 
subparagraph 1(c) by the Drafting Committee, had related only to actions 
arising from a tax on income earned in the receiving state. Colombia also 
renewed its proposal that the reference in paragraph 1 to actions arising 
from professional or commercial activity by a diplomatic agent be deleted.?®* 
This provision had been subparagraph 1(c) in the text of Article 29 
formulated by the International Law Commission, but had been designated 
subparagraph 1(d) by the Drafting Committee. Support for the Co- 
lombian proposal to delete subparagraph 1(d) was limited, at least par- 
tially because Article 40 (bis), which had been adopted by the Committee 
of the Whole at the proposal of Colombia, had been reformulated by the 
Drafting Committee to prohibit professional and commercial activities 
only ‘‘in principle.’’ ? This reformulation was subsequently defended 


by the representative of the United States, who questioned the advisability | 


of a strict prohibition against professional and commercial activities in the 
absence of any agreed definition of the nature and scope of such activities.?® 

At the voting on this article in the plenary session, subparagraphs (a) 
and (b) of paragraph 1 were adopted unanimously.” The Netherlands 
amendment to extend the scope of subparagraph (e) was rejected by a 
vote of 6-46 (U.S.)-6,?° and subparagraph (ce) itself was rejected by a 
vote of 24—85-11.7° On the motion of the Italian representative,?™* voting 
on subparagraph 1(d) was deferred until after Article 40 (bis) had been 
considered.**® 

Article 40 (bis) was quickly disposed of.2°° The words ‘‘in principle,” 
put to a separate vote on the motion of the representative of Colombia, 
failed, by a vote of 31° (U.S.)-29-6, to secure the requisite two-thirds 
majority. Article 40 (bis) was then adopted by a vote of 612-8, and be- 
came Article 42 of the Vienna Convention. 

Returning to Article 29, the Conference then adopted subparagraph 1(d) 
by a vote of 36 (U.S.)-13-21,?*? even though Article 40 had been adopted 
in a form which some delegations had asserted would make the subpara- 
graph unnecessary. Because of the rejection of subparagraph 1(c), this 
paragraph became subparagraph 1(c) in the final text of the convention. 
The other paragraphs, and the article as a whole, were adopted unani- 
mously,?98 

The decision of the Conference to limit the immunity from civil jurisdic- 
tion in accordance with the recommendations of the International Law 
Commission is itself a significant manifestation of the development of the 


288 U.N. Doc. A/CONF. 20/SE. 6 at 12 (1961). 
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international law of diplomatic immunities. Perhaps more significant is 
the impression, which emerges from the conference consideration of Article 
29(1), that support for even greater limitations on that immunity was 


. present. Such support may foreshadow the development of international 


law in this area, and raises the question whether an even more stringent 
interpretation of the ‘‘functional necessity’’ theory of diplomatic privileges 
and immunities may be anticipated. 


SETTLEMENT oF DISPUTES 


Article 45 of the International Law Commission’s draft articles provided 
as follows: 


Any dispute between States concerning the interpretation and ap- 
plication of this Convention that cannot be settled through diplomatic 
channels shall be referred to conciliation or arbitration or, failing that, 
shall, at the request of either of the parties, be submitted to the Inter- 
national Court of Justice. 


This article was not adopted by the Conference, which duplicated the de- 
cision of the Geneva Conference on the Law of the Sea by adopting instead 


a separate protocol to the convention regarding the settlement of disputes.?** 
The improbability that the Conference would be prepared to adopt, by 


‘the requisite two-thirds majority, an article placing disputes arising under 


the Convention within the compulsory jurisdiction of the International 
Court of Justice had been foreshadowed in the International Law Com- 
mission, which considered whether the article should be omitted from the 
Commission’s final draft.2°° The Commission’s decision to include Article 
45 in the final draft, while perhaps motivated by other considerations, was, 
it is submitted, fully justified by the need to keep alive the issue of the 
judicial settlement of international disputes during a period of interna- 
tional relations characterized by moderate support for such means of set- 
tlement. The Commission could validly anticipate that efforts at the 
Conference to secure the adoption of Article 45, while unlikely of success, 
and, indeed, likely to preclude signature of the Convention by a number 
of states if successful, would serve to emphasize that reliance on the Court 
for the settlement of international disputes remains a major objective of 
the policy of many states. In this sense, the eventual failure of the Con- 
ference to adopt Article 45 does not divest of value the efforts at the Con- 
ference to secure its adoption, nor refute the decision of the Commission 
to include the article in its final text. 

Amendments to Article 45 in the Committee of the Whole were of 
several basic types. Most drastically, Bulgaria proposed ** the deletion of 
Article 45. Two other amendments, submitted by China,?* and by 


299 U.N. Doe. A/CONF.13/L.57; 52 A.J.I.L. 862 (1958). 

8001 LL.C. Yearbook (1958) 184-191 (A/CN.4/SER.A/1958) ; 1 ibid. (1957) 151-165, 
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amendment, the representative of China appears to have contemplated that the Court’s 


1962] DIPLOMATIC INTERCOURSE AND IMMUNITIES 127 


Argentina and Guatemala,® favored the retention of an article con- 
templating settlement of disputes by the International Court of Justice, 
but only with the concurrence of the parties to the dispute. Iraq, Italy, 
Poland, and the United Arab Republic proposed? that Article 45 be 
replaced by an optional protocol similar to the Optional Protocol of Sig- 
nature concerning the Compulsory Settlement of Disputes concluded at the 
1958 United Nations Conference on the Law of the Sea. Such a protocol 
would provide for compulsory settlement of disputes arising under the 
convention, including reference to the International Court of Justice at 
the request of any of the parties to the dispute, but would be binding, of 
course, only among states parties to the protocol. Three amendments to 
Article 45, while contemplating changes in the article, supported the in- 
clusion in the article of a provision for the compulsory jurisdiction of the 
Court. The Japanese amendment ** sought a more clear formulation of 
Article 45, avoiding the words ‘‘failing that,” which appeared somewhat 
ambiguous in the Commission’s text. The United States amendment ®* 
and the Belgian sub-amendment®” to the amendment of Argentina and 
Guatemala both sought to alter the apparent intent of the Commission’s 
text, that a party might submit a dispute to the Court only after efforts 
to agree on conciliation or arbitration had proved unsuccessful. 

In the debate in the Committee of the Whole, a determined, though per- 
haps foredoomed, effort was made to secure the adoption of a provision for 
compulsory settlement of disputes.2°* The United States firmly supported 
this principle, and withdrew its amendment in an effort to facilitate the - 
mobilization of support for Article 45.°°° Switzerland, apparently con- 
sidering that its sponsorship of the Optional Protocol at the first United 
Nations Conference on the Law of the Sea had been misunderstood, affirmed 
its adherence to the principle of compulsory settlement, and requested a 
roll-call vote on Article 45.%° Communist opposition *“ to the principle 
of compulsory settlement was firm on the other hand, and some opposition 
was found in other areas * as well. 

At the conclusion of the debate the Chairman ruled that the four-Power 
proposal, as the amendment furthest removed from the substance of Article 
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_ 45, should be voted onsfirst.. The four-Power proposal was, adopted by a 
vote of 49 (U.S.)+7-16;*** the other amendments were thus not put to 
: & vote. 
When the optional protocol adopted in the Committee of the Whole was 
considered in plenary session, the Conference had also before it the Com- 
mission’s text of Article 45, which had been introduced as an amendment 
by Switzerland." In explaining his proposal,?** the Swiss representative 
' restated his intention to require a roll-call vote on Article 45. . Under nor- 
mal circumstances, the Swiss proposal would have been put to a vote be- 
` . fore the optional protocol. Although several delegations ** supported the 
Swiss proposal, a motion by the representative of India *" that priority in 
voting be given to the optional protocol was adopted by a vote of 40-28 
(U.8:)-7.48 The optional protocol was then adopted by a vote of 63 
(U.8.)-3-9,5" with the result that Article 45 was again not put to the vote. 


CONCLUSION 


The Vienna Conference on Diplomatie Intercourse and Immunities 
closed’ on April 14, 1961. At the formal signing on April 18, 1961, 
seventy-five states signed the Final Act, and, as of January 1, 1962,. forty- 
four states had signed the convention. As of January 1, 1962, no ratifi- 
cations had ‘been received; nevertheless, the receipt of a sufficient number 
of ratifications (22) to bring the instrument into force was anticipated. 

It is impossible to avoid comparisons between the Vienna Conference on 
Diplomatie Intercourse and Immunities and the first Geneva Conference 
on the Law of the Sea. The Vienna Conference was successful, in that it 
was able to reach agreement on the totality of its subject. matter; the 
Geneva Conference was only a partial success, in that an important ques- 
tion, the breadth of the territorial sea, was left unresolved. The Geneva 
Conference adopted one hundred twenty-four substantive articles in a con- 
ference of ten weeks’ duration; the Vienna Conference adopted forty- 
seven substantive articles in a conference of six weeks’ duration. 

Reasons may be advanced for the greater success of the Vienna Con- 
ference. Most obviously, the subject matter of the Vienna Conference was 
substantially less contentious than that of the Geneva Conference. In the 
context of diplomatic relations, all states are both sending and receiving 
states; disputes arose out of questions of balance and emphasis rather than 
from conflicting national interests. What disputes arose often- revealed 
the division to be between large and smaller states, rather than between 
East and West. A second factor was the skill of the Secretariat and the 
Conference officers. The large international conference is ill suited to the 
drafting of complex instruments; at its present stage of development it may 
be compared to a domestic legislative body without the political party 

318 Tbíd. at 8. 814 U.N. Doc. A/CONF. 20/L. 16 (1961). 

315 U.N. Doe. A/CONF. 20/8R. 11 at 2-3 (1961). ` 
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structure which is basic to the domestic legislative process. A high degree 
of co-ordination and guidance is thus required. The functioning of the 
Secretariat, clearly adequate at Geneva, had matured and improved per- 
ceptibly at Vienna. And while the officers of both conferences have gen- 
erally been of high quality, the Chairman of the Committee of the Whole, 
Ambassador Lall, proved to be a parliamentarian of outstanding skill, both 
on the dais and in the corridors. 

The big international conference continues to be essentially a hurried 
and harassed operation, and the physical fatigue and confusion of the 
representatives are factors in many of its decisions. But the fact that the 
large drafting conference can produce creditable formulations of interna- 
tional law, as affirmed by the experience of the Vienna Conference, is a 
source of optimism for all those concerned with international law. 


EDITORIAL COMMENT 


LESTER H. WOOLSEY 
1877-1961 


To quote his own words, written a few years ago on the death of a 
colleague, ‘‘A pillar of the American Society of International Law has 
fallen’’ in the passing away of Lester Woolsey in Providence, Rhode 
Island, on June 20, 1961. He was one of those pioneer American lawyers 
who, at the beginning of this century, recognized the validity and neces- 
sity of the rule of international law at home and abroad, and became in 
1907 a charter member of the Society, whose objective he so ably sup- 
ported throughout his life. 

Lester Woolsey began his career in the law as a claims examiner in the 
U 8. Land Office, and as an instructor at the Washington College of Law 
and at George Washington University Law School. He entered the State 
Department as an attorney in 1909, became Assistant Solicitor in the 
Office of the Counselor (Chandler P. Anderson) in 1913, and then in the 
office of Secretary of State Robert Lansing in 1915-1916. He was Law 
Adviser to the Department from 1916 to 1917, and Solicitor from 1917 
to 1920. The period during which Mr. Woolsey was in the State De- 
partment was one in which problems of international law and international 
relations assumed major importance as the United States began to emerge 
on the international scene as a first-class Power. Boundaries and fisheries 
disputes with Great Britain, claims arising from the latter, border ques- 
tions with Mexico involving the Rio Grande and claims arising from 
Mexican revolutionary movements, the Panama Canal question, and others, 
oceupied the attention of the legal officers of the State Department. At 
this time there was also a strong peace movement in the United States, 
as elsewhere in the world, calling for judicial settlement of international 
disputes, particularly through international arbitral tribunals. The Hague 
Conventions of 1907 on the laws of war and neutrality were of high im- 
portance, as well as the London Declaration of 1909 on Laws of Naval 
War, in the thinking of international lawyers. 

In 1911, Mr. Woolsey was secretary in behalf of the United States at 
the International Fur Seals Conference, to which Mr. Lansing was U. S. 
technical delegate. When the Huropean war broke out in 1914, Mr. 
Woolsey, as Assistant Solicitor of the Department of State, handled the 
vital questions involved in protecting the neutral rights of the United 
States against belligerent challenges and violations. When the United 
States abandoned its neutrality and entered the war in 1917, the problems 
which Woolsey, then Solicitor, had to face were those of a co-belligerent 
vis-a-vis the remaining neutral Powers, as well as the enemy Powers. At 
the end of the war he attended the Paris Peace Conference as a technical 
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delegate of the United States. In 1920 he served on a commission to 
draw up a treaty between the United States and Siam, for which services 
the King of Siam conferred on him the Order of the White Elephant. 

In 1920 Mr. Woolsey left the Department of State to go into the private 
practice of law in partnership with Robert Lansing, with whom he had 
been so closely associated in the Department. The partnership was dis- 
solved by the death of Mr. Lansing in 1928, and Mr. Woolsey continued 
the practice as successor to the partnership. During this period, in addi- 
tion to handling private claims, he was professor of international law at 
American University, acted as international law expert for the Chinese 
Government at the Washington Conference on Limitation of Armaments, 
and was counsel for the Government of Chile in the Tacna-Arica arbitra- 
tion. In connection with the last two services, respectively, Mr. Woolsey 
received the Order of Chia-Ho from the Chinese Government, and was 
made an officer of the Chilean Order of Al Merito. He was legal adviser 
to the Pan American Union, and in 1934 was United States member of the 
Commission of Inquiry, U. S.-Spain, under the 1914 Bryan Treaty for 
the Advancement of Peace. He was also special counsel for the United 
States before the Mexican-U. S. General Claims Commission in 1936. Mr. 
Woolsey was a member of the Advisory Committee of the Harvard Re- 
search in International Law, which, from 1929 to 1939, prepared and 
published a series of draft conventions, comments and bibliographies on 
selected topies of international law. He was also the author of a Digest 
of English Prize Law from the War of 1744 through the Crimean War, 
prepared while he was Solicitor of the Department of State. 

Mr. Woolsey took an active part in the Society’s work almost from its 
very beginning. He was elected a member of the Executive Council in 
1918 and served two terms on it, when he was elected Treasurer of the 
Society in 1925. For over twenty years Mr. Woolsey conscientiously per- 
formed the duties of Treasurer, including the task of looking after the 
Society’s then comparatively small but valued investments. Upon re- 
linquishing the office of Treasurer in 1946, Mr. Woolsey was elected a 
Vice President of the Society for the years 1946-1949. From 1950 to 
1956 he was an Honorary Vice President, and in 1956 was elected Presi- 
dent of the Society. Following his term as President, Mr. Woolsey was 
elected an Honorary Vice President, which position he held at the time 
of his death. During all these years Mr. Woolsey served on a number of 
committees. He was particularly concerned with improving the financial 
position of the Society, and long advocated the setting up of an endowment 
fund to assure for it permanent financial security. Mr. Woolsey, when 
President of the Society, also proposed that means be found to make the 
Society more effective in upholding the principles of international law, 
particularly with respect to current events. He urged the setting up of 
a scholarship fund to be given by the Society in honor of James Brown 
Scott. When illness caused him to leave his Washington home for Provi- 
dence, he donated to the Society his set of the Journals and Proceedings 
with directions that the proceeds of their sale be placed in a fund to 
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provide a scholarship in honor of James Brown Scott. After his death 
his daughters very generously gave to the Society Mr. Woolsey’s valuable 
collection of international law books which have been placed in the 
Society’s Library. 

Mr. Woolsey’s first speech before the Society was in 1917, when, as 
Solicitor of the Department of State, he delivered an address on the sub- 
ject of ‘‘Some Economic Considerations of International Organization,’’ 
which he opened with a characteristically humorous remark: ‘‘On ac- 
count of my connection with the Department of State, it is appropriate 
that I should have assigned to me a colorless topie relating to the economics 
of international relations, for in discussing this subject, I shall not be 
expected to throw any light, even if I could, upon the intricacies of the 
relations of the United States with the belligerent Powers during the last 
thirty months.’’+ His subsequent words, spoken over forty years ago, 
have a familiar sound. Pointing out that ‘‘the differences in the geo- 
graphical positions of States inevitably have their effect on international 
law,’’ Mr. Woolsey went on to say that: 


It is difficult to formulate rules of international law for nations so 
differently situated, or when formulated to apply those rules so as to 
work out justice and equity in the relations of states.’ 


In his last appearance before the Society, on April 26, 1957, Mr. Woolsey 
in his presidential address devoted his remarks to ‘‘Peace with Justice.’’§ 
Analyzing the conditions of peace, he referred to the relations of Canada 
and the United States as a model, stating: 


To attain such a condition of peace, it is necessary that there should 
be trust and confidence on both sides of the border and machinery 
for the settlement of disputes which are sure to arise. . . . These at- 
tributes are attained only through years of freedom, of -honorable and 
fair dealing without acrimonious and spiteful propaganda and at- 
tempts to overreach each other. This is not an overnight solution, 
a solution of immediacy. Nor, of course, can it be obtained by force 
or be purchased by grants of financial or material aid.‘ 


Stating that peace and justice ‘‘are faces of the same coin,” he declared 
that ‘‘Peace cannot be attained without justice. . . . Neither can there be 
justice without peace. Justice does not thrive in the temper of strife.’’ 
Referring to the International Court of Justice as an instrument for set- 
tling disputes, Mr. Woolsey stated that the numerous limitations placed by 
the great Powers on the Court’s jurisdiction ‘‘leave the Court with 
comparatively little to do.” However, he pointed out that ‘‘Courts... 
are not infallible instruments of justice,” and suggested that ‘‘The judicial 
process should be so formulated as to get to the merits of a case regardless 
of technicalities and special rules of law or procedure.’’® 

On the nature of the disputes which should be submitted to the Inter- 
national Court, Mr. Woolsey, recognizing that the better practice and 
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opinion are that courts of justice should not pass upon political questions, 
stated that ‘‘the United Nations and the regional organizations, like the 
Organization of American States and others, are the organs or courts for 
the settlement of political controversies between states.” He pointed out 
that ‘‘The United Nations Assembly, though a purely political body, is 
prone to decide or defer legal questions on a political basis.’’® 

Other addresses by Mr. Woolsey before the Society concerned problems 
of American neutrality, neutral persons and property on the high seas 
in time of war, and the munitions trade, with respect to which he had 
played an important part in establishing United States policy and practice 
as Solicitor of the State Department. 

Of particular interest at the present time when the question of sub- 
mission of all justiciable disputes to the compulsory jurisdiction of the 
International Court of Justice is under widespread discussion, are the 
remarks of Mr. Woolsey at the meeting of the Society in 1944, when he 
lead a discussion of the subject, ‘‘Borderlines of National and Interna- 
tional Jurisdiction.” These remarks show the judicial temper which 
permeated Woolsey’s expression of views. He said: 


It seems to me very evident that international law, by move or less 
common agreement, does not cover so-called domestic questions, and I 
wonder if it is due to the fact that we are overworking international 
law or whether international law has not as yet developed along broad 
enough lines to cover these domestic questions.” 


Referring to treaties submitting to arbitration various definite classes of 
disputes, he called attention to the treaties of general arbitration, pro- 
viding for decision ex aequo et bono of disputes for which there are no 
applicable principles of international law. Few countries, he said, have 
been willing to go this far because of their unwillingness to submit to 
adjudication certain questions deemed by them to involve national honor, 
security and independence. 
What would an arbitration court do when it was free to decide a 
case and there were no established principles which it knew of or 
could apply? . . . Nations like to have some basis for a guess, at least, 
as to what the outcome of an arbitration is going to be before they 
undertake it.® 


Moreover, he said, there is no appeal from an international court decision, 
and the court is not bound to follow preceding decisions. He continued: 


I think generalizations on jurisdiction and abstract formulae are 
dangerous. I believe in the method by which the common law of 
England was built up. The decision of a case on one side of the 
line and the decision of a case on the other side gradually developed 
principles that have stood the test of time.® 


He coneluded: 


. if nations were willing to make general treaties of arbitration 
to submit all questions, it might result into a development of inter- 
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national law, a development of rules for the settlement of even ques- 
tions of vital interest, independence, honor, territorial integrity, and 
matters of that sort. In that way a system of law might be built up 
case by case and I am not sure but that that is the way to extend law 
to this fertile field of disputes. . . .*° 


Although Mr. Woolsey was not formally elected a member of the Board 
of Editors of the AMERICAN JOURNAL oF INTERNATIONAL Law until 1925, 
a position he held until 1944, when he became an honorary editor, he 
contributed editorials and articles from 1909 to 1957. He reviewed 
numerous publications for the Jougnau, the last review in 1958 being an 
appraisal of a volume on the Allied blockade of Germany, 1914-1916, a 
subject on which he was an expert. His contributions to the JOURNAL 
reflected the careful research of authorities, scholarship and judicial ap- 
proach so characteristic of his work. The subjects he discussed so thor- 
oughly ranged over the field of international claims, such as the Black 
Tom ease, the Panama and Mexican claims, in which he was of counsel 
for some of the principal claimants, the Mexican oil expropriations, inter- 
national boundary disputes, such as those between Ecuador and Peru, the 
Chaco dispute, the Leticia dispute, the Taena-Arica settlement, United 
States relations with Latin America, particularly with Panama, and the 
Panama Canal problem. He contributed numerous editorials and articles 
on the subject of neutrality and the munitions trade, the first, written 
in 1910, being entitled ‘‘Early Cases on the Doctrine of Continuous 
Voyages.” 1! In that article Mr. Woolsey set forth the results of pains- 
taking research on a subject which was to become of vital interest within 
a few years. In later years he discussed problems raised by the Sino- 
Japanese hostilities, the second World War and the United Nations. 

Lester Woolsey was a thorough, meticulous lawyer, with a keen insight 
into the international legal problems with which he dealt, both as counsel 
for a government and as counsel for a private client. He was in the first 
rank of American international lawyers. He not only possessed the highest 
qualifications of a lawyer but he also had an artist’s appreciation of beauty. 
He spent many summers in New England where he put on canvas many 
seaside and rural scenes he visited. He was a man of kindness and in- 
tegrity, which, together with his keen perception and dry humor, made 
his friendship a cherished one by those who knew him. As Dr. James 
Brown Scott wrote of Robert Lansing when he was appointed Counselor 
of the Department of State in 1914, Mr. Woolsey was ‘‘in fact as well as 
in theory .. . a high-minded and Christian gentleman.’’?* His services 
to the American Society of International Law were so numerous they 
could not possibly all be recounted. . His contributions to the legal profes- 
sion both as a practicing international lawyer and as exponent of the 
rule of law are of enduring value. The Society and the profession have 
indeed lost a pillar. 

Exzanor H. Fince 


10 Ibid, 114 AJ.LL. 823 (1910). 
128 ibid, 838 (1914). 
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SOME LEGAL IMPLICATIONS OF THE U-2 AND RB-47 INCIDENTS 


The purpose of this comment is not to pass legal or political judgment on 
the actions of the governments involved in the U-2 and the RB-47 incidents 
of 1960,7 but to note and analyze, now that the passions aroused by the 
incidents have subsided, some of the legal implications of the positions 
taken by these and other governments in connection with these incidents, 
particularly with respect to sovereignty and jurisdiction in space. Among 
the questions of international law on which these incidents have a bearing 
are the following: What is the legal basis of national sovereignty in air- 
space? How far up does such sovereignty extend? What action may a 
state lawfully take against a foreign aircraft which intrudes into its na- 
tional airspace? Is deliberate intrusion of aircraft into foreign airspace 
for military reconnaissance purposes an act of aggression? Is a state en- 
titled to interfere with flights of foreign aircraft over the high seas in 
close proximity to its territorial sea (‘‘contiguous zone’’)? By analogy, is 
a state entitled to control the passage of foreign space vehicles in a zone 
immediately above its national airspace? 

On May 1, 1960, Francis Gary Powers, a citizen of the United States, 
was arrested on Soviet territory near Sverdlovsk after he had descended 
by parachute from a United States aircraft. According to publie Soviet 
statements, this aircraft, a high-altitude plane of the Lockheed U-2 type, 
had been shot down by a Soviet rocket, apparently without warning, while 
flying over the Soviet Union at an altitude of approximately 60,000 to 
68,000 feet. Powers was subsequently convicted of espionage by the 
Military Division of the Supreme Court of the Soviet Union and sentenced 
to ten years of confinement.? 

The United States Government did not protest against the shooting down 
of the U-2 plane flown by Powers or against the imprisonment, trial and 
conviction of Powers. It eventually admitted that the U-2 flight had been 
deliberately undertaken for military intelligence purposes pursuant to a 
policy approved by the President, and that similar flights over Soviet ter- 
ritory had been conducted for approximately four years. Shortly there- 
after, President Hisenhower ordered the suspension of further U-2 flights 
over the U.S.S.R. and President Kennedy subsequently ordered that they 
not be resumed.® 

The absence of protest by the United States against the actions of the 


10f. Wright, ‘‘Legal Aspects of the U-2 Incident,’’ 54 A.J.LL. 836 (1960). 

2¥or English translations of Soviet statements and documents on the U-2 incident 
and the Powers trial, see Events Incident to the Summit Conference, Hearings before 
the Committee on Foreign Relations, U. 8. Senate, 86th Cong., 2d Bess., May 27-June 2, 
1960 (hereinafter cited as Sonate Hearings, 1960), pp. 175, 181, 188, 195, 203, 220, 235; 
and The Trial of the U 2 (Translation World Publishers, Chicago, 1960). The record 
of the Powers trial has been published in Russian as Sudebnyi Protsess po Ugolovnomu 
Delu Amerikanskogo Letchika-Shpiona Frensisa G. Pauersa (1960). 

3 Senate Hearings, 1960, cited above, and documents there printed; and transeript of 
President Kennedy’s first news conference, New York Times, Jan. 26, 1961. See, 
further, 42 Dept. of State Bulletin 816-818, 851-853, 900, 905 (1960); 43 ibid. 276-277, 
350, 361 (1960). 
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Soviet authorities toward Powers and his plane is in sharp contrast with 
the strong remonstrances invariably made by the United States against 
the shooting down by the Soviets of American military aircraft over the 
high seas and the imprisonment of crew members of the aircraft so shot 
down. Such remonstrances were made, for example, in the case of the 
United States Air Foree RB-47 plane shot down by Soviet aircraft on July 
1, 1960, in which the United States denied that the aircraft had been fiy- 
` ing above Soviet territory. 

There are two differences which might account for the contrast—differ- 
ences in the nature of the missions of the aircraft and in the location of 
the incidents. The admitted purpose of the U-2 flight was military recon- 
naissance of Soviet territory. The United States, however, has never ad- 
mitted that an American aircraft over the high seas could be lawfully at- 
tacked and shot down by Soviet forces, and its crew tried in Soviet courts 
for espionage, merely because it was observing Soviet territory. Further- 
more, the Soviet Union itself does not appear to have ever protested on 
legal grounds against the observation of its territory by foreign aircraft 

_fiying over the high seas. In both the U-2 and the RB-47 incidents, its 
complaints were based on the real or alleged ‘‘violation’’ of its ‘‘frontiers’’ 
or airspace by American aircraft.‘ As President Kennedy has said, the 
significant difference between the U-2 and the RB-47 flights was that ‘‘one 
was an overflight and the other was a flight of a different nature.’ The 
difference, then, that accounts for the contrast in the American attitudes 
toward the two incidents is the difference in the location of the incidents. 

The Soviet Union is not a party to the Chicago Convention of 1944°® or 
to any other general treaty which expressly recognizes national sovereignty 
in airspace. Nevertheless, the validity of the Soviet Union’s claim of 
sovereignty over the airspace above its territory does not appear to have 
been ever challenged by any state. Conversely, the Soviet Union has not 
challenged the sovereignty of other states over the airspace above their 
respective territories. Soviet spokesmen, in fact, often dwell on the respect 
accorded by the Soviet Union to the airspace sovereignty of other states.” 
The Soviet claim of sovereignty and jurisdiction in airspace, asserted 
diplomatically on numberless occasions, is explicitly made in the Soviet 
Air Code of 1935 £ in the following terms: 


1. To the Union of S.8.R. belongs the full and exclusive sovereignty 
over the airspace of the Union of S.S.R. The airspace of the Union 
of S.S.R. means the airspace above the land and water territory of the 


4 Bee below. 5 New York Times, Jan. 26, 1961, 

661 Stat. 1180; T.T.A.8., No. 1591. 

1T See, 6.g., Premier Khrushchev’s remarks, May 11, 1960, Senate Hearings, 1960, cited 
note 3 above, at 208. Ata news conference on the same day, President Eisenhower said 
that as far as he knew there had never been any Soviet reconnaissance flights over the 
United States. Ibid. at 201. On Dec. 14, 1960, the U.S.S.R. apologized to Finlawd for 
intrusion of a Soviet aircraft into Finland due to bad weather. New York Times, Dec. 
15, 1960. 

8 Vozdushnyi Kodeks SSSR (2d ed., 1986). Translation. 
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Union of S.S.R. and over the coastal maritime zone established by the 
laws of the Union of S.S.R. 


66. The laws and regulations in force in the Union of S.S.R. extend 
to foreign civil aircraft, their crews and passengers in flight in the 
airspace of the Union of S.S.R. 


The failure of the United States to protest against the action of the Soviet 
authorities toward Powers and the plane he was flying provides additional 
evidence that national sovereignty in airspace is a rule of customary inter- 
national law and that it applies to the Soviet Union.? 

But how far up does such sovereignty extend? ‘Soviet law, like the 
legislation of other countries © and the Chicago Convention, contains no 
definition of ‘‘airspace’’ or of the upward limit, if any, of national sover- 
eignty. Many space vehicles Jaunched by the United States Government 
have passed directly above Soviet territory at heights of more than 100 
miles both during and after the International Geophysical Year without 
objection on the part of the Soviet Government; similarly, space vehicles 
launched by the Soviet Union have passed over the United States and many 
other nations, also without protest. Since the launching of Sputnik I in 
October, 1957, Soviet writers have been virtually unanimous in expressing 
the view that state sovereignty has or should have an upward limit and 
should not extend infinitely into space, but have not suggested any specific 
boundary between airspace which is under national sovereignty and outer 
space which is not.7 In these circumstances, Powers, as an individual on 
trial before a Soviet court, might well have pleaded ignorance of the up- 
ward extent of Soviet sovereignty in extenuation of his guilt;+* but the 
failure of the United States to rely on altitude in justification of the flight 
and to protest against the Soviet action in the U-2 incident suggests recog- 
nition that Soviet sovereignty extends upward to at least the altitude of 
the U-2 flights. Such reeognition is implicit in President Kennedy’s 
language in announcing his order against the resumption of U-2 flights: 
“Flights of American aircraft penetrating the air space of the Soviet 
Union have been suspended since May, 1960. I have ordered that they not 


9 For a contrary view, see Beresford, ‘‘Surveillance Aircraft and Satellites: A Prob- 
lem in International Law,’’ 27 Journal of Air Law and Commerce 107, at 112 (1960). 

10 Gf, for example, U. 8. Federal Aviation Act of 1958, sec. 1108, 72 Stat. 798, 49 
U.8.0, 1508. i 

11 See, ¢.g., translations of articles by Zadorozhnyi and Galina in U. 8. Senate, Com- 
mittee on Aeronautical and Space Sciences, Legal Problems of Space Exploration: A 
Symposium, Sen. Doc. No. 26, 87th Cong., 1st Sess., at 1047, 1050 (1961); Kovalev and 
Cheprov, ‘‘ Artificial Satellites and International Law,’’ 1958 Soviet Year Book of In- 
ternational Law 128 (with English summary); Korovin, ‘‘International Status of 
Cosmic Space,’’ International Affairs (Moscow), No. 1 (1959), p. 53; ‘‘ Conquest of 
Outer Space and Some Problems of International Relations,’’ International Affairs 
(Moscow), No. 11 (1959), p. 88; Osnitsky, ‘‘International Law Problems of the Con- 
quest of Space,’’ 1959 Soviet Year Book of International Law 51 (with English sum- 
mary); Kovalev and Cheprov, ‘fO Razrabotke Pravovykh Problem Kosmicheskogo 
Prostranstva,’’ Sovetskoye Gosudarstvo i Pravo, No. 7 (1960), p. 130. 

12 But at the trial Powers made no such plea. 


138 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol], 56 


be resumed.’ It is also apparent, explicitly or by implication, in the 
remarks of representatives of five states other than the U.S.S.R. in the 
U.N. Security Council debates concerning the two incidents. These states 
include Ceylon, Ecuador, Poland, Tunisia and, somewhat less clearly, 
Argentina.“ The representatives of only three states (China, France and 
Italy) sought to minimize the importance of sovereignty in airspace by 
pointing to the launchings of space vehicles which pass over the territories 
of other states.15 Thus, if the United States and the U.S.S.R. are in- 
cluded, not less than seven out of the eleven members of the Security 
Council appear to have recognized that Soviet sovereignty extends upward 
at least to the altitude of the U-2 flights. 

The U-2 incident—and particularly the absence of a United States protest 
against the shooting down of the plane—further suggests that in some 
circumstances no previous warning or order to land is required by inter- 
national law before an intruding foreign aircraft is shot down, even if the 
intruder does not itself attack or is likely to attack. On most occasions 
of real or alleged intrusion, including the RB-47 incident, the Soviet Union 
has asserted that the intruder was ordered to land or to turn away before 
it was shot down, or that the intruder opened fire first.1® The ostensible 
Soviet practice—whether or not actually followed—in previous instances 
of ‘‘intrusion’’ was described by Soviet Foreign Minister Gromyko as fol- 
lows: ‘‘Soviet fighter planes never opened fire on invading United States 
aireraft first, and only when such aircraft themselves opened fire were our 
airmen compelled to return their fire.” 1! Following the U-2 and RB-47 
incidents, however, this alleged policy of ‘‘restraint’’ on the part of the 
Soviet Union—if it ever existed in fact—was apparently given up. During 
the debate on the RB-47 incident, the Soviet representative stated: 


` The Soviet Government is known to have given the order to its armed 

‘forces to shoot down American military aircraft, and any other air- 
‘eraft, forthwith in the event of their violation of the airspace of the 
Soviet Union .. .18 


18 New York Times, Jan. 26, 1961. During the Presidential campaign of 1960, 
Senator Kennedy said that the U-2 flights ‘‘were not in accordance with international 
law.’’ Ibid., Oct. 8, 1960. The U. S. Senate Committee on Foreign Relations, in its 
report on the events relating to the Summit,Conference, made no attempt to defend the 
U-2 flights as having been conducted above the airspace subject to the sovereignty of 
the Soviet Union, but suggested that ‘‘the U-2 incident has pointed up the need for 
international agreement on the question of how high sovereignty extends skyward.’’ 
Events Relating to the Summit Conference, Sen. Rep. No. 1761, 86th Cong., 2d Sess., 
June 28, 1960, at p. 26; to the same effect, testimony of Secretary of State Herter, 
Senate Hearings, 1960, cited note 2 above, pp. 3-107. Senator Fulbright, chairman of 
the Senate committee, suggested in a speech that the U-2 flights violated Soviet gover- 
eignty. 106 Cong. Rec. 14734-14737 (June 28, 1960). 

14 U. N. Security Conncil, 15th Year, Official Records, 858th, 859th, 861st, 863rd and 
883rd Meetings (May 24-27 and July 26, 1960), Does. S/P.V. 858, 859, 861, 863, 883. 

16 Ibid., 858th Meeting (May 24, 1960), Doc. 8/P.V.858. 

16 Cf. Lissitzyn, ‘‘The Treptment of Aerial Intruders in Recent Practice and Interna- 
tional Law,’? 47 A.J.LL. 559 (1953). 

17 U.N. Security Council, 15th Year, Official Records, 857th Meeting (May 23, 1960), 
Doe. 8/P.V.857. 

18 Ibid., 880th Meeting (July 22, 1960), Dos. 8/P.V.880. 
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It thus appears that the Soviet Union does not recognize any duty, at least 
under the conditions of a ‘‘cold war,’’ to give warning or an order to land 
or turn away to an aerial intruder before shooting him down. 

In its complaint to the Security Council, the Soviet Union alleged that 
the U-2 flights were ‘‘aggressive acts’’ by the United States and offered a 
draft resolution to that effect.1® This draft resolution was rejected by a 
vote of 7 to 2 (Poland and U.S.S.R.), with 2 abstentions (Ceylon and 
Tunisia).*° Instead, the Security Council, on May 27, 1960, adopted by 9 
votes to 0, with 2 abstentions (Poland and U.S.S.R.),?* a resolution *? in 
which, inter alia, it expressed conviction ‘‘of the necessity to make every 
effort to restore and strengthen international good will and confidence, 
based on the established principles of international law,’’ and appealed to 
all Member Governments ‘‘to respect each other’s sovereignty, territorial 
integrity and political independence.’’ In the course of the debate,?* many 
representatives pointed out that the Secnrity Council had to take into ac- 
count the political aspects of the situation and not merely the legal merits 
of the dispute. In rebutting the Soviet charge of aggression, the United 
States cited Soviet secrecy, the danger of surprise attack, and the need to 
protect the non-Communist world against such attack. It also pointed to 
the numerous acts of espionage committed by Soviet agents in the United 
States and elsewhere. Nevertheless, it refrained from claiming a legal 
right to overfly the Soviet Union for reconnaissance purposes, and some 
representatives attached importance to the announcement of the United 
States that the U-2 flights over the U.S.S.R. had been discontinued. In 
these circumstances, the rejection by the Security Council of the Soviet 
charge against the United States does not warrant the drawing of any 
general legal conclusions, but it does suggest that deliberate intrusions of 
single unarmed aircraft for reconnaissance purposes need not be regarded 
in all cases as aggressive acts. 

In the RB-47 incident, unlike the U-2 affair, the dispute between the 
United States and the Soviet Union was primarily about the facts. The 
Soviet Union alleged that the American plane, a United States Air Force 
patrol aircraft similar in type to a bomber, was shot down over Soviet ter- 
ritorial waters off the northern coast of the U.S.S.R. after it had deliberately 
intruded into Soviet airspace and disobeyed an order to land. The two 
surviving members of the crew were imprisoned in Soviet jails, apparently 
with a view to being brought to trial before a Soviet court, until January 
1961, when they were released and returned to the United States. The 
United States denied that the plane had at any time been closer than 
thirty miles to the Soviet coast, denounced the attack on it by Soviet 
forces as illegal, and demanded the release of the two survivors. It as- 
serted that the plane had been engaged in electromagnetic observations 

19 U.N. Docs. 8/4314 and 9/4315; U.N. Security Council, 15th Year, Official Records, 
857th Meeting (May 23, 1960), Doc. 8/P.V.857. 

20 Tbid., 860th Meeting (May 26, 1960), Doc. 8/P.V.860. 

21 Ibid., 863rd Meeting (May 27, 1960), Doc. S/P.V.863. 

22 U.N. Doe. 8/4328. 

23 U.N. Security Council, 15th Year, Official Records, 857th to 863rd Meetings (May 
23-27, 1960), Does. 8/P.V.857-868. 
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over the Barents Sea, and that a Soviet fighter had tried to force it to 
enter Soviet airspace before shooting it down over the high seas.** 

As in the U-2 affair, the Soviet Union complained to the Security Council 
of ‘‘aggressive acts’’ by the United States and offered a draft resolution 
condemning such acts. This draft resolution failed of adoption by 2 
votes (Poland and U.S.8.R.) to 9. A resolution proposed by the United 
States, recommending that the Soviet Union and the United States submit 
their differences arising out of the incident either to a fact-finding eom- 
mission or to the International Court of Justice,® obtained 9 favorable 
votes, but the negative vote of the U.S.S.R., operating as a veto, prevented 
its adoption.”” 

From the legal point of view, the most striking feature of the RB-47 
incident is that none of the nations involved—the U.S.S.R., the United 
` States, and the members of the U.N. Security Council which discussed the 
imcident—either claimed or admitted the right of a state to shoot down a 
foreign aircraft over the high seas, even if it flies within close proximity 
of the state’s territory and even if it is a military aircraft which may be 
engaged in military reconnaissance. In the course of the. debates, the 
representatives of several states, including the U.S.S.R., Argentina, Tunisia 
and Ceylon, suggested that flights close to the territorial sea of another 
country may be undesirable as possibly leading to incidents, but none as- 
serted that this is a sufficient justification for shooting down the aircraft 
engaged in such flights. The representative of the United Kingdom ex- 
pressly upheld the right to conduct such flights for reconnaissance pur- 
poses, and said that Soviet aircraft had engaged in such flights without 
being shot down. Most of the other representatives upheld the freedom 
of flight over the high seas without express reference to reconnaissance. 

The 1960 debate was in many respects similar to another debate which 
took place in the Security Council in September, 1954, after an American 
patrol plane had been apparently shot down-by the Soviets over the Sea 
of Japan. On that occasion, too, no participant in the debate asserted or 
admitted the right to shoot down foreign reconnaissance aircraft over the 
high seas, no matter how closely it approached to the territorial sea. 
Vyshinsky, the Soviet representative, stated: 


Mr. Lodge said that the Soviet Union representative was apparently 
defending the right of the Soviet Union to shoot aircraft down over the 
high seas. If he had not made his speech in haste then I am sure Mr. 

‘Lodge would not have said that, for my whole argument on this ques-' 


24 New York Times, July 18, 1960, Jan. 26, and March 4, 1961; 43 Dept. of State 
Bulletin’ 163-165, 209-212, 274-276 (1960); U.N. Security Council, 15th Year, Official 
Records, 880th to 888rd Meetings (July 22-26, 1960), Does. 8/P.V.880-883. 

25 U.N. Does. 8/4384, 8/4385 and 8/4406. 26 U.N. Doc. 8/4409/Rev.1. - 

27 U.N. Security Council, 15th Year, Official Records, 883rd Meeting (July 26, 1960), 
Doc. 8/P.V.888. Poland also voted against the U. 8. draft resolution. The Soviet 
Union also vetoed a resolution proposed by Italy which would have expressed the hope 
that the International Committee of the Red Cross would be permitted to fulfill its tasks 
with respect to the members of the RB-47 crew. 

38 U.N. Security Council, 15th Year, Official Records, loo. oit. note 24 above. 
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tion was concentrated on proving that the incident involving the Soviet 
and United States aircraft occurred over Soviet territory and not over 
the high seas. It is therefore absurd to suggest that I could be defend- 
ing the right of any State to shoot aircraft, down over the high seas. 

_ it is | others who wish to defend this right. We are opposed to 
Iani 

Occasional non-compliance in fact by the Soviet Union or other states 
with the principle of freedom of flight over the high seas does not weaken 
the legal force of the principle unless such non-compliance is claimed to be 
lawful. 

Significantly, the existence or non-existence of publicly proclaimed Air 
Defense Identification Zones (ADIZ), such as have been established over 
the high seas off the United States and Canada,®° does not appear to have 
been regarded as affecting the rights of a coastal state with respect to the 
freedom of flight over the high seas. In the debate on the RBA7 incident, 
only the Polish representative alluded to the existence of such zones off the 
United States, but even he refrained from suggesting that within such 
zones foreign aircraft could be lawfully shot down. The United States 
presented maps plainly showing that on several occasions in 1959 and 1960 
Soviet military aircraft penetrated the Alaskan Coastal ADIZ and flew 
considerable distances within the zone. According to the uncontradicted 
statement of the American representative, no attempt was made by the 
United States forces to shoot down these aircraft. The Soviet Union does 
not appear to have ever publicly proclaimed any ADIZ’s over the high seas. 

That the Soviet Union purports to uphold the freedom of flight over 
the high seas was further made evident in February, 1961, after a Soviet 
transport plane carrying the Chairman of the Presidium of the Supreme 
Soviet and other Soviet officials to Morocco had been intercepted by a 
French fighter over the Mediterranean Sea some eighty miles off the coast 
of Algeria, within what the French apparently call ‘‘the French zone of 
responsibility’’ or ‘‘zone of identification.’ ® The French fighter fired 
some warning shots, apparently in the belief that the Soviet plane had 
deviated from its flight plan and was flying too close to Algeria. The 
French also alleged that the plane had failed to reply to the fighter’s re- 
quest for identification. The Soviet Government sharply protested against 
the French action. It asserted that the plane had established radio con- 
tact with Algiers and was on course, but added: 


But first of all it is permissible to ask: Who gave the French authorities 
the right to engage in ‘‘identification’’ of other states’ aircraft flying 


29 U.N. Seeurity Council, 9th Year, Official Records, 679th and 680th Meetings (Sept. 
10, 1954), Does. 8/P.V.679, 680. Freedom of flight over the high seas is affirmed in Art, 
2 of the 1958 Geneva Convention on the High Seas, 52 A.J.I.L. 842 (1958); 38 Dept. of 
State Bulletin 1115 (1958). 

80 See U. 8. Naval War College, International Law Situation and Documents, 1956, 
pp. 577-600; Murchison, The Contiguous Air Space Zone in International Law (1957). 
Cf. Brock, ‘‘Hot Pursuit and the Right of Pursuit,’ 18 JAG Journal 18 at 20 (1960); 
and Pender, ‘‘Jurisdictional Approaches to Maritime Environments: A Space Age 
Perspective,’’ 15 ibid. 165 (1961). 

818ee New York Times, Feb. 10-18, 1961; Pravda (Moscow), Feb. 11-13, 1961. 
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in airspace over the high seas? It should be well known to the French 
Government that the generally accepted norms of international law 
provide for the freedom of flight in the airspace over the high seas, 
and no state, if it does not wish to be a violator of international laws, 
has the right to limit this freedom and to dictate arbitrarily for the 
aircraft of other states any routes over international waters.** 


The French Government expressed regret over the incident. 

The seemingly wide consensus, shared by the United States, the United 
Kingdom and the Soviet Union, as well as by smaller Powers, that a nation 
is not entitled to interfere with the movements of foreign aircraft (except, 
of course, in self-defense against an armed attack) over the high seas, even 
in a ‘‘contiguous zone’’ adjacent to its territorial sea, has interesting im- 
plications for the nascent law of outer space. If, as some have suggested, 
space beyond the airspace subject to national sovereignty should be re- 
garded as analogous to the high seas, it would seem that subjacent states 
would not be entitled to interfere with the movements of foreign space 
vehicles in the space immediately above their national airspace on any 
theory of ‘‘contiguous zones.’’ In this connection, it may be well to note 
that some Soviet writers, perhaps mindful of the reconnaissance poten- 
tialities of space vehicles, reject the analogy between outer space and the 
high seas.*5 

OLIVER J. Lassrrzyn 


82 Pravda (Moscow), Feb. 12, 1961. Translation. 

88 See, 6.g., the articles by Kovalev and Cheprov and by Osnitsky, cited note 11 above. 
Cf. also Zhukov, ‘‘Space Espionage Plans and International Law,’’ International Af- 
fairs (Moscow), No. 10 (1960), p. 53. 


NOTES AND COMMENTS 


THE ACT OF STATE DOCTRINE IN THE LIGHT OF THE SABBATINO CASE 


The purpose of this note is to consider an appropriate limitation on the 
use of the ‘‘Act of State Doctrine,’’ particularly in the light of Judge 
Dimock’s decision in Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 
875 (D.C., S.D.N.Y., 1961).4 In that case Judge Dimock found that the 
Cuban nationalization decree in question purported to affect interests in 
sugar situated within Cuban territory on the decree’s effective date, and 
that the sugar in question was within Cuban territory on that date. 
Moreover, it appears that the sugar was under the effective control of the 
Cuban Government after it was nationalized. Thus Judge Dimock was 
confronted with the act of state doctrine in determining whether he could 
pass judgment on the validity of that decree. 

In passing on the validity of foreign taking è measures, municipal courts ? 
could, depending on the facts, refer to one or more of three possible 
standards: (1) the municipal law of the taking state, (2) the public policy 
of the forum, or (3) the rules of publie + international law.” Our own 
municipal courts have consistently refused to apply standards (1) and (2) 
to foreign taking measures affecting property within the territorial juris- 
diction of the taking state at the time of the taking and, thus, as to these 
two standards, have applied the act of state doctrine.° This was the posi- 
tion taken by Judge Dimock in the Sabbatino case. 


A Limitation on the Act of State Doctrine 


Judge Dimock did, however, under a proper factual situation, apply the 
standard of international law and, in so doing, placed a limitation on the 
act of state doctrine. He stated: 


The crucial question remains, however, whether this court can 
examine the validity of the Cuban act under international law and 


165 A.J.I.L. 741 (1961). The record on appeal in this case was certified to the U. 8. 
Court of Appeals for the Second Circuit on May 26, 1961. 

2 The term ‘‘taking’’ as used herein means a compulsory transfer to the state of 
property or rights not theretofore owned by the state through the exercise of state 
sovereignty. The significant fact is whether or not the ‘‘taking’’ is of such a nature 
as to justify a challenge to its legality either on the national or international level. 

3 The traditional terms of art in public international law which denote the law, the 
judges and the courts of a particular sovereign state are ‘‘municipal law,’’ ‘‘ municipal 
judges’’ and ‘‘municipal courts,’’ respectively. Some writers have used the terms ‘‘na- 
tional law,’’ ‘‘national judges’’ and ‘‘national courts.’? The traditional terms will be 
used herein. Where a sovereign state has a federal system, the term ‘‘municipal 
courts’? includes both Federal and State courts. 

4The term ‘‘international law’? as used herein means ‘‘publie international law,’’ 
as distinguished from ‘‘ private international law’’ or ‘‘ conflict of laws.’’ 

5 Bee Restatement, The Foreign Relations Law of the United States, § 28d (Tent. 
Draft No. 4, 1960). 6 Ibid. 
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refuse recognition to the act if it is in violation of international law. 
Apparently, no court in this country has passed on the question. See 
Restatement, Foreign Relations Law of the United States § 28d(2) 
and comment e. thereto (Tent. Draft No. 4, 1960); Zander, The Act 
of State Doctrine, 53 Am. J. Int’l. L. 826, 848, 845, supra... . Foreign 
forums have evidenced some willingness to examine the validity of 
foreign acts under international law but by far the strongest support 
for such examination has come from legal commentators and text- 
writers. I hold that.in the circumstances of the present action the law 
of the forum will not enforce the Cuban decree if it is violative of 
international law. 


He then justified his position by pointing out that the act of state 
doctrine ‘‘has its source in our conflict of laws principles’’ and is thus a 
. “self-imposed restraint.” He suggested that the basic reason for the 
doctrine, namely, the respect for the sovereignty of each state within its 
own territory, vanishes ‘‘when the act of a foreign state violates not what 
may be our provincial notions of policy but rather the standards imposed 
by international law." He further pointed out that another reason for 
the doctrine, namely, the desire not to embarrass the Executive in its 
conduct of foreign relations, was not applicable in this case in the light of 
the fact that the Department of State had delivered a note to the Cuban 
Government ‘‘declaring the very ‘nationalization law which plaintiff seeks 
to enforce to be in violation of international law.’’* He concluded, under 
the circumstances of this case, that he should enforce international law. 
Appropriately, he then considered whether the Cuban nationalization decree 
violated international law, and found that it did on three grounds, namely, 
(1) the taking was avowedly in retaliation for acts of the United States 
Government and was totally unconnected with the subsequent use of the 
property being nationalized, (2) the taking was discriminatory, and (3) 
the nationalization measure failed to provide adequate compensation. 


TIt might also be added that the municipal judge in refusing to recognize the law 
of a foreign state need not declare such law a nullity within that foreign state—such a 
declaration would be inconsistent with a recognition of the absolute sovereign right 
each state exercises within its own territory. Rather, the municipal judge need only 
refuse to recognize any rights arising out of that law, as to the subject matter of any 
action brought before him, on the grounds that such law, even though valid under the 
municipal law of the foreign state, is in violation of international law. In fast some 
commentators have gone so far as to suggest that a state which recognized any rights 
arising out of such a foreign law would, itself, be committing an international de- 
linquency. This theory has not as yet been borne out by state practice. However, it is 
a logical conclusion and may develop as a state practice. See Mann, ‘‘International 
Delinquencies Before Municipal Courts,’’ 70 Law Quarterly Review 181 (1954). 

8 Another reason given by our U. 8. Supreme Court in some of its earlier cases for 
justifying the application of the doctrine was the availability of the diplomatic remedy. 
See U.S. v. Diekelman, 92 U.S. 520 (1876); Oetjen v. Central Leather Company, 246 
U.S. 297 (1918); and Ricaud v. American Metal Company, 246 U.S. 804 (1918). It 
has become apparent today that the diplomatic remedy is no longer adequate. Its 
ultimate technique, namely, the use of force, has been prohibited by the United Nations 
Charter which, at the same time, has failed to provide compulsory legal procedures. In 
the face of such a dilemma the municipal court may be the only effective remedy open 
to the claimant. : : 
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Thus, for the first time a court in the United States has been confronted 
squarely with the issue whether to extend the act of state doctrine so as to 
rule out an examination of the validity of an act of a foreign state under 
international law and has decided against such an extension. This de- 
cision will be most heartening to those international lawyers both in the 
United States and abroad who have supported the examination by municipal 
courts of the validity of acts of foreign states under international law.’ 


a 


The Defense of Bona Fide Purchaser 


In his decision Judge Dimock implied that, if the plaintiff had been a 
private litigant who had ‘‘acted in good faith reliance’’ on the Cuban na- 
tionalization decree, he might have had a harder case. The situation in 
which one of the parties to an action is a so-called bona fide purchaser for 
value from the taking state and the other party is the original owner from 
whom the property in question was taken presents the issue: Who should 
prevail, such purchaser (of, for example, the refined sugar or cut timber 
taken from the original owner by the taking state) or the original owner ? 
The doctrine of bona fides concerns the problem of the legal effect of good 
faith, that is, ignorance with respect to the facts of the taking. The great 
number of modern taking situations (such as nationalization) normally 
involve extensive property rights and often become a matter of inter- 
national concern. Accordingly, a purchaser of taken property from the 
taking state will usually find it difficult to prove that he did not know the 
facts of the taking. Where such a purchaser does know the facts of the 
taking, may he, nevertheless, rely in good faith on the taking measure, even 
though it may be in violation of international law? This is the situation 
apparently envisaged by Judge Dimock referred to above. In general, 
ignorance of the law is no excuse. Nevertheless, such purchasers will 
still plead as a defense their belief that the taking was not in violation of 
international law and hence would be recognized by municipal courts in 
other states. But this is exactly the legal problem which is at issue.?° 

Thus, the original owner may be able to strengthen his case by publish- 


® In addition to those commentators from the United States, Great Britain and Austria 
cited by Judge Dimock at footnote 7 of his decision, we might add the following: from 
Germany—Raape, Internationales Privatrecht 618-620 (1955); from Belgium—Van 
Hecke, ‘‘ Confiscation, Expropriation and the Conflict of Laws,’’ 4 Int. Law Quarterly 
345 (1951); De Visscher, Theory and Reality in Publie International Law 242 (1957); 
from The Netherlands—Adriaanse, Confiscation in Private International Law 149 
(1956); Kollewijn, ‘‘Nationalization Without Compensation and the Transfer of 
Property,’? 6 Nederlands Tijdschrift voor Internationaal Recht 140 (1959); Verzijl, 
(‘The Relevance of Public and of Private International Law Respectively for the Bolu- 
tion of Problems Arising from Nationalization of Enterprises,’’ 19 Zeitschrift für Öf- 
fentliches Recht and Völkerrecht 531 (1958); from Switzerland—Niederer, Der Völker- 
rechtliche Schutz des Privateigentums 52 (1953); from New Zealand—O’Connell, ‘A 
Critique of the Iranian Oil Litigation,’’ 4 Int. and Comp. Law Quarterly 267 (1955); 
and Sweden—-Hjerner, The General Approach to Foreign Confiscations 186 (1958). 
This pamphlet reveals, in the author’s opinion, one of the most realistic and convincing 
approaches written on the general problem of confiscations. 

10 Hjerner, op. cit. 201. 
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ing a notice of the taking throughout the international commercial world, 
which would appropriately describe the property taken and would sug- 
gest that in the opinion of the owner the taking was in violation of inter- 
national law. This was, in fact, done by the Anglo-Iranian Oil Company 
in the Anglo-Iranian oil dispute. In addition, the company indicated 
that it would initiate legal action against any purchasers of the taken 
property +? with the purpose of recovering the same—and it did so.?7 It is 
interesting to note that, after those notices were published, the Department 
of State received many inquiries relative to its position in regard to pur- 
chases of oil from Iran by American firms. In response to these inquiries 
the Department of State stated: 


Under present circumstances, this Government believes that the de- 
cision whether or not such purchases of oil from Iran should be made 
must be left to such individuals or firms as may be considering them. 
and to be determined upon their own judgment. The legal risks in- 
volved are matters to be resolved by the individuals or firms con- 
cerned."* 


As a result, there were few, if any, purchases of such oil by American 
firms.” Thus, such notices not only point up a possible legal risk** (and 
thus deter purchasers) but may constitute, by their very nature, a legally 
significant factor in weakening, if not barring altogether, the defense of 
bona fides. Accordingly, where a prospective purchaser from the taking 
state (or its agents) may properly be held to have notice that a particular 
taking measure may be in violation of international law, he could not, in 
the words of Judge Dimock, act ‘‘in good faith reliance’’ on such taking 
measure. Under the circumstances it would behoove the prospective pur- 
chaser to get a legal opinion as to the validity of the taking measure under 


118ee The Wall Street Journal (New York ed.), Sept. 14, 1951, p. 8. Such publica- 
tion may be sufficient, but it is suggested that the United Nations might provide some 
sort of medium which, upon agreement by all Member States, would be the official 
publication for the purpose of, among other things, legal notices of this nature. Notice 
in such an official publication could then be held to bar purchasers from the taking 
state from raising the defense of bona fides. 

12 Such a legal action might be brought to recover (or claim rights in) a product of 
the taken property. For example, if a manufacturing establishment is taken, the 
original owner may try to recover some of the products of such establishment which are 
exported from the taking state. 

18 See Anglo-Iranian Oil Co., Ltd. v. Jaffrate et al, 1953 Int. Law Rep. 316; Anglo- 
Iranian Oil Co., Ltd. v. Idemitsu Kosan Kabushiki, ibid. 304; Anglo-Iranian Oil Co., 
Ltd. v. 8.U.P.0.B. (Venice), 1955 ibid. 19; Anglo-Iranian Oil Co., Ltd. v. 8.U.P.0.R. 
(Rome), ibid. 23. 

14 Dept. of State Press Release No. 906, Dec. 6, 1952. 

16 In this connection one commentator stated: ‘‘The existence of international law 
hag been affirmed, not only by the conduct of the United Kingdom, but also by the 
behavior of those individuals, nations and companies that have been deterred from 
buying Iranian oil because of doubts on the legal ownership of the oil, They were 
deterred solely by AIOO’s threat of legal action, and not by that of the British Govern- 
ment.’’? Ford, The Anglo-Iranian Oil Dispute of 1951-1952, p. 228 (1964). i 

16 Certainly the legal risk is greater in the Cuban situation, where the violation of in- 
ternational law is more clear-cut, than it was in the Iranian situation. 
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international law, or await a judicial decision settling the question before 
he acted. 
The Important Réle of the Municipal Court 


The immediate advantage of review by municipal courts is that the alien 
injured by a taking in violation of international law would have an ef- 
fective remedy. The more important advantage over the years would be 
the judicial confirmation and refinement of the relevant rules of interna- 
tional law. Such confirmation and refinement is of vital importance today 
to the capital-exporting states. The only effective judicial machinery 
generally available to this end is the municipal court. 

A reformulation of the relevant rules away from the stringent require- 
ments of prompt, effective and adequate compensation is being pressed on 
many fronts. To the extent that this reformulation defines ‘‘prompt’’ to 
mean in installments and subsequent to the taking, providing there is 
adequate legal machinery established at the time of the taking to insure 
full compensation within a reasonable time, it may be acceptable to most 
states, including the capital-exporting states. However, to the extent that 
the reformulation condones partial or no compensation, or mere promises 
of compensation, without implementing legal machinery to enforce such 
promises, it will undoubtedly be unacceptable to the capital-exporting states. 

Under the circumstances it is most unfortunate that the municipal 
courts of the United States, the leading capital-exporting state in the 
world, have failed to play a rôle in this reformulation. Unfortunately, 
their silence has been interpreted by some to be a manifestation of a lack 
of judicial concern as to these matters of vital importance to United States 
private investment abroad. Worse than that, this silence has indirectly 
buttressed arguments advanced by Eastern European Socialist countries 
in support of programs of nationalization without compensation.” Dr. 
Jessup has recently expressed strong feelings with regard to this dilemma 
as follows: 

. . . the courts of the United States could make a more significant con- 
tribution to the development of the rule of law among nations, which, 
as we have seen, is standard policy of the United States as well as a 
desideratum in the minds of all men of good will. If the courts of 
the leading power of the free world support by their silence or by 
their jurisprudential verbiage the notion that there is no international 
law, they certainly lend no support to the Department of State when 
it seeks to protect American interests abroad. If it were only realized, 
their present attitude contributes the greatest possible embarrassment 
to the Executive in its conduct of foreign policy. 


At this point we shall again be told that foreign policy is based on 
power, and international law, like morality, has no place in the deadly 


17 For example, Professor Bystricky of Czechoslovakia recently buttressed his argu- 
ment for recognizing the international validity of any measures of nationalization by a 
state within its territory (even those without compensation) on the grounds that such 
a view was in accordance with American judicial practice, citing Ricaud v. American 
Metal Company, above. See Sarraute, ‘‘The Proceedings of the Commission of Private 
International Law at the 6th Congress of the International Association of Democratie 
Lawyers,’’ 83 Journal du Droit International (Clunet) 886-888 (1956). 
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serious business of the cold war. We can only refer back to what we 
have already said and observe that the Supreme Court does.not make 
any contribution to national objectives by declining to be an accomplice 
in the plot to bolster the international rule of law. The court is cer- 
tainly not insensitive to domestic, economic and social forces; why 
should it be insensitive to the national interest abroad? .. .1® 


More recently, in an address before the American Society of International 
Law, the then Legal Adviser of the Department of State, in discussing the 
means of strengthening the force and influence of the rules of international 
law dealing with the requirements of compensation, stated: ‘‘No possible 
way of strengthening the rule of law in this vital field should be left un- 
explored. ...’’?® It cannot be over-emphasized that municipal courts 
could and should play a rôle in this strengthening of the ‘‘rule of law.” 
It is hoped that judges in the United States will heed this plea, as did 
Judge Dimock in the Sabbatino case, when he stated: 


Courts of this country have the obligation to respect and enforce in- 
ternational law not only by virtue of this country’s status and mem- 
bership in the community of nations but also because international law 
is a part of the law of the United States, see The Paquete Habana, 175 
US. 677, 700, 20 S.Ct. 290, 44 L.Ed. 320; U.S. Const. Art. 1, § 8, el. 
10; 1 Oppenheim, International Law 41-2 (8th ed., Lauterpacht, 
1955), supra. The conclusion is inescapable that the decree in the 
present action is subject to examination in the light of the principles 
of international law. The effective method to promote adherence to 
the standards imposed by international law is to enforce these stand- 
ards in municipal courts, particularly in view of the poverty and 
inadequacy of international remedies. 
Mio G. COERPER 


Of the District of Columbia Bar 


OBSERVATIONS ON THE PRACTICE OF TERRITORIAL ASYLUM IN THE UNITED STATES 


For episodes of melodramatic derring-do, calculated opportunism, and 
high human courage, there is little in contemporary literature to compare 
with the practice of political asylum. Consider the first ten months of 
1961, which have included the quixotic cruise of the Santa Maria, the dis- 
astrous anti-Castro expedition to Bahia de Cochinos with the C.I.A. as 
deus ex machina, and the establishment of the ‘‘wall’’ between Hast and 
‘West Berlin in an effort to end once for all the ‘‘ ‘mute plebiscite’ ’’ of the 
hundreds of thousands of persons who have fled from the Soviet Zone of 
Germany to political asylum in West Germany.1 Given prevailing uncer- 

18 Jessup, The Use of International Law 141 (1959). Dr. Jessup is now a Judge of 
the International Court of Justice. 

19 Becker, ‘‘Just Compensation in Expropriation Cases: Decline and Partial Be- 
covery,’’ 1959 Proceedings, American Society of International Law 836; 40 Dept. of 
State Bulletin 784 (1959). 

1C. G. Fenwick, ‘‘ ‘Piracy’ in the Caribbean,’’ 55 A.J.LL. 426-428 (1961); Henrique 
Galvão, Santa Maria: My Crusade for Portugal (1961); the cruise of the Santa Maria 
has also mado the paperbacks, see H. A. Zeiger, The Seizing of the Santa Maria 
(Popular Library, 1961, 85¢); the incident is covered in the New York Times, Jan. 
24-Feb, 8, 1961 (city ed. unless otherwise indicated). The anti-Castro expedition is re- 
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tainty about the legal regulation of asylum which is governed by custom 
and, to a limited extent, mainly in Latin America, by treaty, together with 
the difficulty of disentangling politics from law and both from humani- 
tarianism as the rationale for grants of political asylum, it is little wonder 
that the practice is controversial. It is possible to argue that political 
asylum has no independent status in international law, for the practice can 
be readily subsumed under such headings as ‘‘jurisdiction of states” or 
‘‘diplomatic and consular privileges and immunities’’; however, as the 
Latin Americans have long pointed out in their publications, international 
conferences, and international agreements, there is a discernible practice of 
political asylum which impinges upon other areas of international law, but 
which is characterized by distinctive problems requiring special treatment 
by states which indulge in it. 

Of the several kinds of political asylum, i.¢., territorial asylum, diplo- 
matic and consular asylum, asylum in public ships and aircraft, asylam 
to prisoners of war and to war criminals, the most common form is terri- 
torial asylum. The grant and maintenance of territorial asylum is not 
simply a matter to be filed under the rubrics of admission, residence, and 
expulsion of aliens. At the very least, the status of ‘‘political refugee’’ 
dramatizes the ordinary conditions under which an alien enters, remains in, 
or departs from a country; that it also creates special responsibilities for 
the asylum state has been demonstrated in the recent experience of the 
United States with territorial asylum. 


A. RESPONSIBILITY OF THE ASYLUM STATE FOR PROTECTION 
or POLITICAL REFUGEES 


The terms ‘‘political refugee,’’ ‘political offender,” or ‘‘political fugi- 
tive’’ are rather flexible in usage. United States statutes are not specific 
as to the meaning of ‘‘political offender’’ or ‘‘political offense.’’ The 
legislation on extradition does not define either term; nor does the Immi- 
gration and Nationality Act of 1952, in exempting a person convicted of 
‘‘a purely political offense’’ from the class of aliens ineligible for admisssion 
into the United States.* Similarly, American extradition treaties except 
the offense of a ‘‘political character’’ from the category of extraditable 
crimes,” but they contribute some dimension to the definition by denying 
extradition in cases in which ‘‘the person sought would have to appear, 
in the requesting State, before an extraordinary tribunal or court,” * or by 





ported in the New York Times, April 16-21, 1961. More than 150,000 persons sought 
asylum in West Germany between Jan. 1 and Aug. 13, 1961. Press and Information 
Office of the German Federal Government, 9 The Bulletin, Nos. 2-81 (Jan. 10—Aug. 15, 
1961); No. 28 (July 25, 1961), p. 3; New York Times, Aug. 14, 1961, p. 1, col. 8, p. 
6, coL 1. 

218 U.S.C., see. 3185; 8 U.S.C., sec. 1182 (a) (9) (10). 

3 E.g., Art. 3, U. 8.-Mexico Extradition Treaty, Feb. 22, 1899, 31 Stat. 1818; Art. 6, 
U. §.-Union of South Africa Extradition Treaty, Dec. 18, 1947, T.LA.S., No. 2248. 

4 Art. V, sec. 4, U. §.-Brazil Extradition Treaty, Jan. 13, 1961, Sen. Exec. H, 87th 
Cong., Ist Sess., 44 Dept. of State Bulletin 164, 166 (1961). This is the most recent 
extradition treaty concluded by the United States. 
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specifying extradition for offenses of an ostensibly political character, such 
as anarchism, and those in which the common crime element is predom- 
inant.” The political refugee is the person who flees his country because 
of persecution for political, religious, or ethnic reasons; dissatisfaction with 
existing conditions in a country in which political opposition is not tol- 
erated; participation in an unsuccessful attempt to oust a regime from 
power; or participation in an unsuccessful defense of a regime in power 
against a coup d’état—indeed, political asylum is a concomitant of the 
political process in some countries. The term includes also the people 
abroad, diplomatic and other government personnel, alien crewmen, stu- 
dents, teachers, businessmen, not to speak of athletes and ballet dancers, who 
seek asylum rather than return to their homelands. Where emigration and 
high treason are equated, as in Article 1 of the 1958 Soviet Law on Criminal 
Liability for State Crimes,® the scope of the term must be acknowledged 
as being very comprehensive. In the last analysis, however, whatever the 
motivation for seeking asylum, the grant of political asylum is still the 
right of the asylum state, as extradition treaties often stipulate in terms, 
and courts and the political branch of government make clear in practice,” 

Once admitted into the United States, the political refugee is assured of 
the constitutional guarantees of due process of law and equal protection of 
the laws. He has access to the courts in order to protect his interests 
against private persons as well as government agents of the asylum state 
and even of his former state of allegiance. Whether he also enjoys the 


8 Ibid., Art. V, sec. 6(b), sec. 6(a); Art. 4, U. 8.-Belgium Extradition Treaty, Oct. 26, 
1901, 32 Stat. 1894. Cf. Cassels, J.: ‘‘The words ‘offence of a political character’ must 
always be considered according to the circumstances existing at the time when they have 
to be considered.’? Regina v. Governor of Brixton Prison, Hx parte Kolezynski, [1955] 
2 Weekly L. R. 116, 121. 

6 Text published in Pravda and Izvestia, Dec. 26, 1958, trans. 11 Current Digest of the 
Soviet Press 8 (No. 5, March 11, 1959) (cited henceforth as Current Digest). 

1 E.g. Art. V, sec. 6(c), U. 8.-Brazil Extradition Treaty, note 4 above; Art. 6, U. 8.- 
Bolivia Extradition Treaty, April 21, 1900, 32 Stat. 1857; Re Ezeta et al, 62 F. 964 
(1894); Artukovic v. Boyle, 140 F. Supp. 245 (1956), affd. as Karadzole v. Artukovic, 
247 F. 2d 198 (1957). Eight years of litigation concerning the request of Yugoslavia 
for the extradition of Artukovic for war crimes was terminated by dismissal of the 
request, U. 8. ex rel. Karadzole v. Artukovic, 170 F. Supp. 383 (1959), see note by 
Cardozo, 55 A.J.IL. 127 (1951); Ramos v. Diaz, 179 F. Supp. 459 (1959). 

8 1 Hyde, International Law Chiefly as Interpreted and Applied by the United States 
729-731 (2d rev. ed., 1945); 2 ibid. 871 ff.; 8 Hackworth, Digest of International Law 
562-565 (1942); Harisiades v. Shaughnessy, 842 U.S. 580, 585-586 (1952), rehearing 
denied, 343 U.S. 986 (1952); Arcaya v. Paéz, 145 F. Supp. 464 (1956), See R. R 
Wilson, United States Commercial Treaties and International Law 209 ff. (1960). Ad- 
mission of Hungarian refugees under parole, pursuant to Public Law 85-559, 72 Stat. 
419, has been construed as providing these people ‘‘greater rights than an ordinary 
parole’’ in regard to deportation proceedings, Licea-Gomez v. Pilliod, 193 F. Supp. 577 
(1960), explaining Application of Paktorovics, 156 F. Supp. 813 (1957), reversed 260 F. 
2d 610 (1958). A would-be political refugee is entitled to a hearing as to his eligibility 
for asylum under 8 U.S.C., sec. 1253 (h) ‘‘not [as] a matter of favor but of right,’’ 
U. 8. ex rel. Szlajmer v. Esperdy, 188 F. Supp. 491, 499-500 (1960). On the rights of 
aliens in general, see, 6.g., Johnson v. Hisentrager, 339 U.S. 763 (1950), Kwong Hai 
Chew v. Colding, 344 U.S. 590 (1953), Galvan v. Press, 347 U.S. 522 (1954). 
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privileges normally accruing to nationals of his former state, e.g., under 
treaties of establishment between that state and the asylum state or with 
regard to suits against the United States Government which are conditioned 
by reciprocity, is another matter, for the political refugee would seem to be 
in an anomalous position in regard to allegiance, having the status of a 
quasi-stateless person, unless for reasons of policy, his former state chooses 
to continue to regard him as a national.® 

The repatriation campaigns conducted by the Soviet Union and other 
Communist-bloe states with particular vigor between 1955 and 1958 dem- 
onstrated something of the scope of the asylum state’s responsibility toward 
the political refugee. Repatriation was designed to serve the objectives 
of the domestic and foreign policies of the Communist states: the former 
by discouraging continuous ‘‘massive redefection’’ from these states, and 
the latter by undermining the morale of political refugees abroad, prevent- 
ing or vitiating their efforts to organize effective anti-Soviet-bloc move- 
ments abroad, using the refugees for the political purposes of the Soviet 
bloc abroad, and by nullifying the propaganda value to the Western states 
of the continuous defection of Soviet-bloe nationals.° It was a ‘‘subtle’’ 
attempt to achieve what Hast Germany has undertaken to do by force since 
mid-August, 1961. The Soviet-bloc states adopted two approaches to re- 
patriation. The ‘‘soft’’ approach included the offer of amnesty to refugee 
nationals, the establishment, supposedly by ex-refugees, of the Committee 
for Return to the Motherland, which functioned in Hast Berlin as a center 
for the dissemination of propaganda by press and radio, and even an appeal 
to religion, as in March, 1957, when the Synod of the Russian Orthodox 
Church invited all believers ‘‘now away from their country’’ to return to 
Soviet Russia.1 In addition, there were visits to refugees by the personnel 
of Soviet-bloc embassies and consulates in asylum states, the private trans- 


9 E.g., 15 Stat. 243; 36 Stat. 1135, 1136; 43 Stat. 1112, 1113; 62 Stat. 975, 976. Bee 
George Ginsburgs, ‘‘The Soviet Union and the Problem of Refugees and Displaced Per- 
sons 1917-1956,” 51 A.J.LL. 325-361 (1957); Paul Weis, ‘‘The Convention Relating 
to the Status of Stateless Persons,’’ 10 Int. and Comp. L. Q. 255-264 (1961). 

10 See F. R. Barnett, ‘‘ America’s Strategic Weakness—Redefection,’’ 15 The Russian 
Review 29, 30 (1956). See the explanation offered for redefection by Hugo Hanke, 
sometime Premier of the Polish Government in Exile, reported in Pravda and Izvestia, 
Sept. 13, 1955, trans. 7 Carrent Digest 13 (No. 37, Oct. 26, 1955). Some 2,600,000 per- 
sons have fled the Soviet Zone of Germany for asylum in West Germany in the period 
between 1949 and July, 1961. Press and Information Office of the German Federal 
Government, 9 The Bulletin 3 (No. 28, July 25, 1961). 

1t The Soviet decree of Sept. 17, 1955, in Art. 7 offered amnesty to Soviet nationals 
who had collaborated with Germany during the second World War and also to those 
nationals who had been ‘‘drawn into anti-Soviet activities in the postwar period, if they 
have exonerated themselves by subsequent patriotic activity for the benefit of the 
Motherland or have given themselves up and confessed.’’ Isvestia, Sept. 18, 1955, trans. 
7 Current Digest 3 (No. 35, Oct. 12, 1955). International Rescue Committee, Special 
Memorandum on Soviet and Satellite Repatriation Campaign 7-11 (e. 1956); Senate 
Committee on the Judiciary, Subcommittee to Investigate the Administration of the 
Internal Security Act, Hearings on the Scope of Soviet Activity in the United 
States, 84th Cong., 2d Sess., Pt. 24, at 1258 (1956) (cited henceforth os Hearings on 
Boviet Activity); New York Times, March 23, 1957, p. 8, col. 8. 
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mission of letters purportedly from family and friends at home, and offers 
of improved working and living conditions in the home state.* The 
techniques of the ‘‘hard’’ approach included blackmail, e.g., the threat 
to reveal to the Immigration and Naturalization Service information lead- 
ing to the deportation of the refugees, some of whom were easily vulnerable 
to this threat because they had only been able to enter the United States 
by ‘‘willfully misrepresenting a material fact’’ of name, national origin, 
or previous political or criminal record ; systematic terrorization ; and, upon 
occasion, resort to violence.** It also became evident in the course of in- 
vestigation of the repatriation campaigns that capitulation by the political 
refugee to the blandishments of the “‘soft’’ or “hard” approaches could. 
subject him to’ pressure from another source. His fellow refugees, sus- 
picious of the motivation for his decision to redefect and regarding him as a 
coward, an informer, or a secret agent of the Soviet bloc, might attempt 
coercive measures against him.** 

Repeated complaints about the harassment of refugees in this country 
by agents of the Soviet-bloe states brought the repatriation campaigns to 
the attention of the Senate Judiciary Committee’s Internal Security Sub- 
committee, whose investigations, together with publicity from other sources, 
drew publie attention to this side of the refugee problem. The experience 
of the United States with the repatriation campaigns made it apparent 
that, apart from the ordinary protection afforded under law to citizen and 
alien alike, the political refugee needed additional protection against his 
state of origin. This additional responsibility has been assumed in some 
measure by executive agencies of the Federal Government. The Immigra- 
tion and Naturalization Service will request special protection for refugees 
by Federal or local authorities if the need is brought to its attention, and 
will inquire whether a refugee is departing from the country voluntarily. 
But the problem here is whether the refugee, hampered by language 
barriers, lack of knowledge of governmental institutions in this country, 
and by fear of reprisals, will seek protection through government agencies. 
The non-governmental organizations, such as the International Rescue 
Committee, which sponsor refugees in this country and which usually 
continue in an advisory capacity to them until they have been integrated 
into the community, have helped to protect their clientele by bringing 

12 Hearings on Soviet Activity, Pt. 24, at 1257-1260 (1956); ibid., 85th Cong., lst 
Soss., Pt. 70, at 4826-4827 (1957). 

18 Ibid., 84th Cong., 2d Sess., Pt. 25, at 1337, 1844 (1956); Pt. 24, at 1256, 1261-1265 
(1956); Pt. 17, at 904-907 (1956). Ses 8 U.8.0., sec. 1182 (a)(19). Senate Com- 
mittee on the Judiciary, Subcommittee to Investigate the Administration of the Internal 
Security Act, Report, May 24, 1956, 84th Cong., 2d Sess., p. 3 (cited henceforth as Re- 
port). On the problem of misrepresentation undér 8 U.S.O., see. 1182 (a) (19), see 
Landon v. Clarke, 239 F. 2d 681 (1956) and Calvillo v. Robinson, 271 F. 2d 249 (1959). 

14 #.9., testimony in the case of Alexei Chwostow, who sought to return to Soviet 
Russia with his minor child, born in the United States, indicated that fear was the prin- 
cipal motive for his redefection—fear for the safety of relatives in Russia and for his 
own safety if he stayed in the United States in the face of threats of reprisals from 


Soviet officials as well as Russian refugees here. Hearings on Soviet Activity, Pt. 83, at 
1792-1795 (1956). 
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evidence of pressure on refugees to the attention of appropriate public 
authorities. The matter of access of diplomatic and consular officials to 
refugee nationals is another aspect of the problem of whether the political 
refugee who has voluntarily dissociated himself from his state of origin 
continues to be a national of that state if it so chooses. Although the 
historical attachment of the United States to the right of expatriation pro- 
vides one answer, the Department of State provided another by expelling a 
member of the staff of the Soviet Embassy at Washington and declaring 
personae non gratae certain members of the Soviet Delegation to the United 
Nations for exerting pressure upon refugees.*® . 

The recent influx of Cuban political refugees, which by July, 1961, 
had reached some 65,700 persons,** has reinforced these problems and added 
others. In fact, in respect of the Cuban refugees, the rôle of the United 
States as an asylum state is more complex than it has been with respect 
to refugees from other countries for two reasons: as the ‘‘country of first 
asylum’’ the United States has had to face the necessity of providing im- 
mediate economic assistance to these people, and because of its geographical 
proximity to Cuba, the United States has also had to face the problem 
of its own involvement in the inevitable attempts by the refugees to oust 
the incumbent Cuban regime from power. 

During the past year the Federal Government has joined State and 
local authorities, especially in Florida where the bulk of the refugees is to be 
found, and the non-governmental organizations which work with them, 
in providing programs of emergency relief and economic and social re- 
habilitation for the refugees as well as in encouraging them to settle else- 
where in the United States.17 While no Cuban repatriation campaign seems 
to have been in progress, it has been necessary to provide protection to 
refugees against harassment by Cuban officials, e.g., in May, 1960, a Federal 
Grand Jury in Miami indicted an American national and a Cuban consular 
employee for acting as foreign agents without registering with the Attorney 
General and for spying upon opponents of the Castro regime in Miami."* 
In several instances the Department of State has requested the departure of 
Cuban consular personnel from the country on grounds of their engaging 
in “‘highly improper activities’’ here.?° 


18 Report 8, 12-19. Department of Justice, Board of Immigration Appeals, Int. Dec. 
No. 953 (Sept. 19, 1958), Interim Decisions of the Board of Immigration Appeals 4-5; 
34 Dept. of State Bulletin 765 (1956); 36 big. 719 (1957). 

16 House of Representatives Committee on the Judiciary, Hearing before Subcommit- 
tee No. 1 on Migration and Refugee Assistance, 87th Cong., lst Sess., at 41 (1961). 
About 1750 Cubans come into the United States each week, ibid. 10. 

17 Statement by Secretary of Health, Education, and Welfare Ribicoff, ibid. 10, 13, 
7-9, 18-14. The presence of so many refugees in Miami has, in spite of ameliorative 
efforts, continued to cause economic and social strain. New York Times, Oct. 21, 1961, 
p. 5, col. 1. 

18 43 Dept. of State Bulletin 79, 86 (1960). 

19 Ibid. 7, 475 (1960). See Senate Committee on the Judiciary, Subcommittee to In- 
vestigate the Administration of the Internal Security Act, Hearings on the Fair Play 
for Cuba Committee, 87th Cong., Ist Sess. (1961). 
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_ The very fact of granting political asylum to refugees is indicative of a 
., degreé of sympathy on the part of the asylum state with the predicament, 
if riot with the cause, of these people. The degree of sympathy increases 
in proportion to the geographical proximity of the asylum state to the state 
_ from which the refugees are fleeing and to the extent to which the asylum 

-state’s relations with the former state of the refugees are adversely affected 
by the latter state’s policies. The situation has been graphically illustrated 
- ‘by the progressive deterioration of relations between the United States 
and, Cuba, which culminated in the severance of diplomatic relations on 
‘January 3, 1961, and in American support to the anti-Castro expedition 
to Bahia de Cochinos in April. In this context the United States has 
` faced and is facing some difficult problems relative to control of the 
„activities of Cuban political refugees in the country. The temptation to 
use the United States as a base of operations for the training of expedition- 
-ary forces, the supplying of rebel forces in Cuba, the mounting of an 
expedition against Cuba, or the harassment of the Castro regime by 
. propaganda, whether by dropping pamphlets from airplanes or by radio 
broadcasting, is not inhibited by the refugee’s awareness of his responsi- 
bility to respect the laws of the asylum state. 

‘An obvious control over the activities of individual political refugees 
is provided in the immigration laws. A would-be refugee may be denied 
admission into the country, or he may be admitted into or allowed to 
‘remain in the country conditionally.** Of the 65,700 Cubans in the 
-United States on July 31, 1961 (excluding permanent residents), 37,200 
persons have been classified as non-immigrants in a ‘‘technically deportable 
status,’’ that is, after the expiration of their non-immigrant visas and 
- upon a plea of reluctance to return to Cuba for political reasons, deporta- 
tion proceedings have either not been instituted or else have not been con- 
cluded against them, and they have been ‘‘authorized voluntary departure 
without time limit.’’?® Another 4500 Cubans are classified as ‘‘parolees,’’ 
persons who come to the United States with the intention of seeking politi- 
eal asylum and who may arrive with or without appropriate documentation ; 
these people are allowed to enter the country on a temporary basis, but are 


2044 Dept. of State Bulletin 108 (1961). 

21 Of. Carlisle v. United States, 88 U.8. 147 (1872). New York Times, Dec. 18, 1960, 
p. 29,-col. 4; March 28, 1961, p. 1, col. 4. 

32 E.g., New York Times, Aug. 81, 1960, p. 8, col. 2. Former Cuban President Carlos 
. Prio Socarrfs was granted asylum in 1956 after he agreed to refrain from ‘‘ ‘any ac- 
tivity which may be in any way prejudicial. to the public interest of this country or in 
` violation of its laws.’’’ Ibid. May 10, 1956, p. 1, col. 1; June 9, 1956, p. 10, col. 2. 
` 28 House of Representatives Committee on the Judiciary, Hearing before Subcom- 
mittee No. 1 on Migration and Refugee Assistance, 87th Cong., lst Sess., at 41-43 
(1961). Some 24,000 persons in non-immigrant status are classified as ‘‘potential 
refugees,’’ in that they will probably ask asylum upon the expiration of their non-im- 
. migrant visas. Ibid. 
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not considered to have been ‘fadmitted’’ under the immigration laws. 
Following the severance of diplomatic relations with Cuba on Janugry 3, 
1961, the Department of State announced the imposition of restrictions 
upon travel to Cuba by American nationals and by aliens admitted into the 
United States as permanent residents.*® 

The neutrality laws of the United States make it a criminal offense to 
raise a hostile military or naval expedition in this country or to equip | 
and despatch ships for the purpose of attacking a state with which the 
United States maintains friendly or, at least, neutral relations.*° This 
legislation has been invoked against Cuban refugees arid their American 
sympathizers upon a number of occasions since 1952, when Cuba’s current 
political difficulties were initiated by Colonel Batista’s golpe de estado 
against President Carlos Prio Socarrés. In December, 1953, for example, 
Señor Prio Socarrfs and several Cuban and American nationals were 
arraigned on charges of conspiring to ship arms and ammunition to Cuba in 
violation of the neutrality laws, a charge to which Prio Socarrás subse- 
quently pleaded nolo contendere and was fined $9,000.27 More recently, 
former Senator Rolando Masferrer was indicted for violating the neutrality 
laws by attempting to lead a military expedition against Cuba in October, 
1960.8 Federal arms controls, revised in 1953, have been strengthened 
during the past three years? Following Cuban charges in 1959 that 
American airports were being used as bases for attacks on Cuba, flight con- 
trols were made more stringent. Three successful attempts between 
May and August, 1961, to ‘‘hijack’’ American commercial aircraft and 
to force them to fly with crew and passengers to Havana, resulted in the 


24 Ibid. 41, 48; 8 U.S.C., see. 1182 (d)(5). Both ‘‘technically deportable’’ non-im- 
migrants and parolees are subject to ‘‘screening’’ processes which include checking their 
bona fides with government agencies, such as the F.B.I. and C.I.A., as well as with 
representatives of the Cuban community in Miami. Hearing before Subcommittee No. 1 
on Migration and Refugee Assistance, 87th Cong., Ist Bess., at 44, 45-49 (1961). See 
New York Times, Oct. 22, 1961, p. 1, col. 6; Oct. 24, 1961, p. 1, col. 6. 

25 26 Fed. Reg. 482, 492 (Jan. 19, 1961); 45 Dept. of State Bulletin 108 (1961). 

2618 U.S.0., secs. 960, 962; 22 U.S.C., sec. 461; 8 U.8.0., sec. 1251 (a)(17). See 
U. 8. v. Arjona, 120 U. 8. 479, 484 (1887); 2 Hackworth, Digest of International Law 
336-342. 

27 New York Times, Dec. 15, 1953, p. 26, col. 3; Sept. 7, 1954, p. 12, col. 3. 

28 Ibid., April 11, 1961, p. 1, col. 8; May 2, 1961, p. 2, col. 5. The indictment against 
him was dismissed on Nov. 9. Jbid., Nov. 11, 1961, p. 26, col 1 (late city ed.). At 
the time of the anti-Castro invasion in April, 1961, there were reports of open recruiting 
of Cuban nationals in Miami and New York and their training in the United States and 
Central America for a period of nine months previous to the expedition. Ibid., April 
19, 1961, p. 14, col. 6; April 20, 1961, p. 10, coL 4; April 7, 1961, p. 1, col 4 (late 
city ed.). l 

29 Arms controls are provided under 22 U.8.O., sec. 401, amended by Exec. Order 10863 
(Feb. 18, 1960), 25 Fed. Reg. (Pt. I) 1507 (Feb. 20, 1960); 22 U.S.0., sec. 1984; 22 
C.F.R., Pts. 121-126. See Rubin v. U.S., 289 F. 24 195 (1961). 

20 SR-487, Nov. 4, 1959, 14 C.F.R., Pt. 620. Amendments to Pt. 620, Security Control 
of Air Trafic, adopted between 1955 and 1959, are consolidated in 25 Fed. Reg. 339 
(Jan. 15, 1960); revised, Oct. 10, 1961, 26 Fed. Reg. 9709 (Oct. 14, 1961). Sce 43 
Dept. of State Bulletin 79 (1960). 
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adoption of administrative and legislative measures designed to prevent 
the recurrence of such escapades.’ The Federal Aviation Agency adopted 
a special regulation prohibiting unauthorized persons from interfering 
with the operation or flight plans of a conimercial plane and from carrying 
firearms on board; the Department of Justice issued orders for border 
patrolmen to accompany certain commercial flights.*? Congress, in turn, 
added the crime of ‘‘aircraft piracy’’ to the roster of Federal criminal 
offenses, defining the term as ‘‘any seizure or exercise of control, by force 
or violence or threat of force or violence and with wrongful intent, of an 
aircraft in flight in air commerce,’’ and making this offense punishable 
by imprisonment of not less than twenty years or by death.** 

. One of the hazards which a country of first asylum must face is the 
coalescence of political refugees into quasi-political movements or into 
would-be governments-in-exile. In the United States the anti-Fidelistas 
comprise a half-dozen or more groups whose common cause is the ouster 
of the Castro regime. To them are opposed such pro-Castro groups as 
the 26th of July Movement and the Fair Play for Cuba Committee. The 
common cause of the anti-Fidelistas has not sufficed to override divisive 
factors which prevent their uniting as a single movement, although efforts 
have been made in this direction and a resolution even introduced in the 
House of Representatives calling for the recognition of a Cuban govern- 
ment-in-exile.* The extent to which these political refugees can freely 
express their ideas or organize into formal groups without embarrassing 
or interfering with the foreign relations of the United States poses a nice 
question of control. The principle seems to be that, so long as individual 
refugees or their organizations do not violate specific laws, their activities 
will not be interfered with by the authorities.** Where violations of law 
occur, such as the fracas in September, 1960, between apparently rival 
Cuban groups, during Castro’s visit to the United Nations, which resulted - 


81 New York Times, May 2, 1961, p. 1, col. 6 (late city ed.); July 26, 1961, p. 1, col. 
5; Aug. 10, 1961, p. 1, cols. 4, 5, p. 6, coL 8. A fourth attempt at ‘‘hijacking’’ on 
Aug. 3 was unsuccessful. Ibid., Aug. 4, 1961, p. 1, col. 2. See 45 Dept. of State Bul- 
letin 384-386, 407-408 (1961). 

82 SR-448, July 28, 1961, 26 Fed. Reg. 7008 (Aug. 4, 1961); Order No. 247-61, ibid. 
(Pt. I) 7614 (Aug. 16, 1961). 

83 Public Law 87-197, 75 Stat. 466, 49 U.S.C., sec. 1472 (i)-(n). See H.B. Rep. No. 
958, 87th Cong., 1st Seas.; 8. Rep. No. 694, 87th Cong., 1st Sess.; House of Representa- 
tives Committee on Interstate and Foreign Commerce, Hearings before a Subcommittee 
on Crimes on Board Aircraft, 87th Cong., Ist Sess. (1961). Of. Cuban treatment of the 
same type of offense, 6.g., New York Times, Des. 11, 1960, p. 34, col 3. The Federal 
Communications Commission was reported in April, 1961, as exerting control over illicit 
radio broadcasts to Cuba from the south Florida area. Ibid., April 12, 1961, p. 15, 
eoL 1. 

84 Ibid., April 29, 1961, p. 3, col. 1; July 26, 1961, p. 3, col. 5; Aug. 11, 1961, p. 2, 
col. 4. On July 10, 1961, Representative Victor L. Anfuso (D., N.Y.), introduced H.R. 
Con.Res. 845, ‘‘expressing the sense of the Congress that the United States should recog- 
nize a Cuban government-in-exile.’’ 107 Cong. Rec. 11879; A5093-5094 (July 10, 1961). 
Cf. New York Times, Jan. 14, 1961, p. 15, col 4; March 23, 1961, p. 32 M, col. L 

35 This point was made by American Ambassador Bonsal to President Dorticos of 
Cuba in October, 1959. 41 Dept. of State Bulletin 715, 716 (1959). 
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in the death of an innocent bystander, who happened to be a Venezuelan 
national, prompt measures are taken for the prosecution of the responsible 
parties.*° 

The grant of territorial asylum to political refugees in itself should not 
require justification in an era in which the existence of such international 
acts as the Convention on the Status of Refugees or the Eurdpean Conven- 
tion on Human Rights demonstrates an increasing awareness of the inter- 
national responsibility of states for the protection of individuals. But 
whether or not the grant of territorial asylum is regarded as emanating 
from behind the bastion of the concept of state sovereignty, in practical 
terms, as the recent experience of the United States would indicate, that 
bastion is no barrier to various difficulties arising from that grant. Apart 
from the necessity of providing for the welfare of the refugees, a task 
which in the state of first asylum may become burdensome economically, 
socially, and politically, in localities, such as Miami, which bear the 
brunt of mass arrivals, the asylum state must face the necessity of assuring 
the refugees not only the ordinary protection due aliens but also special 
protection, where external or internal pressures are placed upon them 
because of their particular condition, as well as a possible duty of for- 
bearance in view of the fact that the refugees, as quasi-stateless persons, 
have no protection in event of abridgment of their rights or interests by 
the asylum state. It is one thing, however, to accept the responsibility of 
looking after the welfare of political refugees, and another to assert controls 
over their activities when these are directed against a state with which the 
asylum state is in strained relations, as in the case of the United States 
and Cuba. This dilemma has been graphically illustrated by the rôle of 
certain Federal Government agencies in the April anti-Castro expedition, 
together with the evident confusion in the decision-making process en- 
tailed by an involvement which cut across two Administrations. It also 
appears in a tendency toward permissive enforcement of the corpus of 
neutrality legislation. An examination of the ramifications of the anti- 
Castro expedition is outside the scope of this note; however, that affair 
points up the problem which, for the asylum state, is the difficult task 
of charting a course between sympathy for the cause of the political 
refugees, when that sympathy moves in the direction of overt support 
to their irredentist activities, and awareness of its national and inter- 
national responsibility for the maintenance of law and order. 


Arona E. Evans 
Wellesley College 


36 New York Times, Sept. 22, 1960, p. 1, col. 6; Oct. 15, 1960, p. 24, col. 1; March 
24, 1961, p. 3, col. 5; April 8, 1961, p. 2, col. 6 (late city ed.); June 30, 1961, p. 8, 
col. 5 (late city ed.). In March, 1961, a clash between anti-Fidelista supporters and 
members of the Fair Play for Cuba Committee was reported in Los Angeles. Jbtd., 
March 7, 1961, p. 29, col. 8. 
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PUBLICATION AND DECLASSIFICATION OF RECORDS 


The President of the United States has directed the prompter clearance 
and publication of Foreign Relations and a continuing review of Govern- 
ment files with a view to automatic declassification of papers, with specific 
exceptions, 12 years after issuance. Executive Order 10964, September 
20, 1961 (26 Fed. Reg. 8932), which prescribes the downgrading procedure 
within departments, does not control access to declassified files for research. 
This order modifies Executive Order 10501, entitled ‘‘Safeguarding Official 
Information in the Interests of the Defense of the United States’’ (18 
Fed. Reg. 7049), which was amended with respect to historical files by 
Executive Order 10816, May 7, 1959 (24 Fed. Reg. 38777). In addition 
to the housekeeping economies effected by downgrading files, the new 
order should result in a freer access to them, at least for specific purposes. 

The directive concerning Foreign Relations was issued on September 
7, 1961, in the form of a letter from the President to the agencies con- 
cerned. It defines goals of clearance and publication of that series 
which have been advocated by the Department of State’s Advisory Com- 
mittee on the Publication of ‘‘Foreign Relations of the United States’’ 
and this Society’s Committee on Department of State Publications. The 
letter follows: 


THE PRESIDENT TO THE SHORETARY OF STATE, THE SECRETARY oF DEFENSE, 
THE SEORETARY OF THE TREASURY AND THE ADMINISTRATOR OF THE 
GENERAL SERVICES ADMINISTRATION 


September 6, 1961 
Dear Mr. Secretary : 


The effectiveness of democracy as a form of government depends on 
an informed and intelligent citizenry. Nowhere is the making of 
choices more important than in foreign affairs; nowhere does govern- 
ment have a more imperative duty to make available as swiftly as 
possible all the facts required for intelligent decision. 


As many of these facts as possible should be made publie on a current 
basis. But, because of the inherent need for security in the current 
conduct of foreign affairs, it is obviously not possible to make full 
immediate disclosure of diplomatie papers. However, delay in such 
disclosure must be kept to a minimum. 


It has long been a pride of our government that we have made the 
historical record of our diplomacy available more promptly than any 
other nation in the world. The Department of State has the responsi- 
bility within the Executive Branch for putting out this permanent 
record in the series ‘‘Foreign Relations of the United States.’ The 
discharge of this responsibility requires the active collaboration of all 
departments and agencies of our Government in the submission and 
clearance of papers necessary for the completeness of this record. 


1 House of Representatives Committee on Government Operations, Subcommittee on 
Availability of Information from Federal Departments and Agencies, in its Eleventh 
Report, pp. 126-136 (H. Rep. 1257, 87th Cong., lst Sess.), prints its correspondence 
with the Department of State on this matter. 
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In recent years the publication of the ‘‘Foreign Relations” series 
has fallen farther and farther behind currency. The lag has now 
reached approximately twenty years. I regard this as unfortunate 
and undesirable. It is the policy of this Administration to unfold 
the historical record as fast and as fully as is consistent with national 
security and with friendly relations with foreign nations. 


Accordingly I herewith request all departments, agencies and libraries 
of the Government to collaborate actively and fully with the Depart- 
ment of State in its efforts to prepare and publish the record of our 
diplomacy. In my view, any official should have a clear and precise 
case involving the national interest before seeking to withhold from 
publication documents or papers fifteen or more years old. 


Sincerely yours, 
/s/ JoHN F. KENNEDY 


Executive Order 10964 basically revises Executive Order 10501, which, 
at its issuance on November 5, 1953, changed the reason for classification 
from ‘‘security’’ to ‘‘protection of the defense interést’’ and in its terms 
and in amendments limited the agencies which may originate classified 
material (Sec. 2). The new executive order proceeds from the now recog- 
nized fact that secrecy is a transitory condition for a document, and so 
provides for designated ‘‘Persons to be responsible for continuing review 
of such classified information or material’? which in general shall become 
automatically downgraded at three-year intervals until the lowest classi- 
fication is reached, and shall be automatically declassified 12 years after 
date of issuance. Hixcepted from the automatic declassification procedure 
is information or material (1) originated by foreign governments or 
international organizations (over which the Government has no jurisdic- 
tion), provided for by the Atomic Energy Act (68 Stat. 942) and other 
statutes, or requiring intelligence or cryptographic handling; (2) extremely 
sensitive items on an individual basis; (3) items classified for an in- 
definite period, not to be automatically declassified. Authorities shall 
indicate an earlier date on which items may be downgraded or declassified, 
a specified event which has that effect, including removal of attachments 
or enclosures. 

Executive Order 10964 affects most heavily the practices of the Depart- 
ment of Defense. It affects the Department of State, in whose records 
members of the American Society of International Law are chiefly inter- 
ested, particularly in the injunction of automatic declassification 12 years 
after date of issuance. That is eight years less than the present spread 
between the date of the material and the date of publication of Foreign 
Relations, and three years less than the target date set by the President 
for that series. Al files covering the years 1789-1929 are open in the 
National Archives; ‘‘limited aecess’’ is given for research to files through 
1941 by the Historical Office ‘‘in conjunction with the appropriate policy 
officer’’; access to files from 1942 to the present is granted to specific 
persons ‘‘as liberally as possible’’ on the recommendation of the Com- 
mittee on the Use of Departmental Records, in accordance with Regula- 
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tions and Procedures 185.4, all notes, records or manuscripts being subject 
to clearance. The Executive Order advances this latter practice in prin- 
ciple from 1944 to 1949. The Historical Office at present is compiling the 
Foreign Relations for 1945, which makes it four years behind the pre- 
scribed automatic declassification of the Executive Order. The temporary 
postponement, August 9, 1957, of the special series on relations with 
China, which affected 14 volumes covering the years 1943-1949, is canceled 
by the Executive Order, unless some reason can be found to bring 
some or all of their contents within its exceptions to automatic declassi- 
fication. The President’s letter of September 6, in its impact on the De- 
partment of Defense, ought to hasten the publication of the records of the 
Churchill-Roosevelt conferences at Washington, Casablanca and Quebec, 
1941-1944. It looks almost as if the United States Government is approach- 
ing the conclusion that responsible publication of the records of foreign 
relations is a contribution to their effective conduct. 
Denys P. MYERS 


PARKER SCHOOL SUMMER PROGRAM IN FOREIGN LAW 


The Parker School of Foreign and Comparative Law will hold its sixth 
Summer Program in Foreign Law on the Columbia University campus 
during the period from June 4 through June 29, 1962. As in the past, 
enrollment will be limited to approximately twenty selected lawyers. Dur- 
ing the past five years one hundred and two persons have attended the 
program. They have come from all parts of the United States and from 
eight foreign countries. Fifty-eight of the parhoiganis were associated 

with corporations and forty-four with law firms. 

The program is designed to give the participants a method of approach 
to the legal problems faced by Americans doing business abroad, and to 
familiarize them with the more important of these problems. The pro- 
gram will be essentially the same as in former years. Matters discussed 
will include (a) problems of language; (b) problems of dealing with 
foreign governmental authorities and of analyzing the legal climate of a 
foreign country; (e) organization of the Bench and Bar in civil law. 
countries; (d) contracts, the relation of commercial law to civil law, and 
codification in civil law systems; (e) the legal status of American business 
enterprise in civil law systems, the rôle of treaties and executive agree- 
ments in foreign internal law, protection extended by the United States 
Government to persons and property abroad, effectiveness of choice-of- 
law provisions; (£) bases of taxation; (g) bases of jurisdiction of civil law 
courts over aliens and non-residents, execution of foreign judgments, 
arbitration, and effectiveness of choice-of-forum provisions; (h) United 
States and European antitrust laws, and monetary, import, tax and labor 
controls; (i) economic integration and unification of law in civil law 
countries, the impact of the Common Market and of the Coal and Steel 
Community upon American business enterprise. 

The Faculty in 1961 consisted of five persons. The leading réle was 
played by Henry P. de Vries, who is a professor of law at the Columbia 
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Law School and a foreign law consultant. He was assisted by Professor 
Georges van Hecke of the Louvain University Law School, Belgium; Pro- 
fessor Pierre Lalive of the University of Geneva Law School; Edgar E. 
Barton, Esq., a partner in the New York City law firm of White & Case; 
and by Robert Anthoine, who is professor of taxation at the Columbia Law 
School and a tax consultant. It is anticipated that most of these men will 
be on the Faculty in 1962. e 

Further information about the program can be obtained from the Di- 
rector of the Parker School of Foreign and Comparative Law, Columbia 
University, Law School Building, New York 27, New York. 


Wuaus L. M. REESE 
Director 


INSTITUTE OF AIR AND SPACE LAW 


The Institute of Air and Space Law of McGill University has announced 
that its twelfth session will commence in September, 1962. The length 
of the course is two years. In the first year the student attends lectures 
and writes a term paper within the field of the Institute’s work. The 
second year need not be intra-mural and is devoted to the writing of a 
thesis on a selected subject. The course leads to the degree of Master of 
Laws (LL.M.) and is designed to teach graduate students the principles 
of air law and the latest theories of a rule of law for outer space. 

Applicants for admission must hold a law degree of high standing 
from an approved law school in any part of the world, or must have been 
admitted to the practice of law. Students should have a good working 
knowledge of the English language. A knowledge of French is also 
desirable. 

Further information may be obtained by writing to the Director of the 
Institute, 3644 Pearl Street, Montreal 2, Quebec, Canada. 

E. H. F. 


THE FLETCHER SCHOOL OF LAW AND DIPLOMACY 


The Fletcher School of Law and Diplomacy of Tufts University, which 
is a graduate school of international affairs administered with the co- 
operation of Harvard University, has ‘announced its program of study for 
1962-1968. This program is a comprehensive ‘one of advanced study in 
the fields of international law, organization, diplomacy, world politics, 
international economics, trade and finance. It is designed to provide 
graduate training for careers in the State Department and diplomatic 
service of the United States, in the United Nations and other international 
agencies, in international business, finance and journalism, and in teaching 
and research in international affairs. The course of study leads to the 
degrees of Master of Arts, Master of Arts in Law and Diplomacy and 
Doetor of Philosophy. s 

Candidates for admission must have an A.B. degree or its equivalent 
granted prior to September 15, 1962, and should have a broad under- 
graduate preparation in the liberal arts, preferably with substantial train- 
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ing in economics, government and history, and a reading knowledge of 
one modern foreign language. Admission is limited to a maximum of sixty 
students, approximately fifty men and ten women. In order to receive full 
consideration, applications and supporting data should be submitted by 
February 15, 1962. 

FELLOWSHIPS 


Several scholarships and fellowships are offered to men and women 
possessing outstanding personal and academic qualifications. These grants 
vary in amount from tuition scholarships to fellowships bearing stipends 
up to $3000. There are available a number of fellowships for graduate 
study in international economics and foreign relations, which are part of 
the program of the Clayton Center of International Economic Affairs, 
established in honor of William L. Clayton, first Under Secretary of 
State for Economic Affairs. Candidates must have an A.B. degree, 
proficiency in one modern foreign language, a broad background in the 
liberal arts, with substantial undergraduate training in economics or busi- 
ness administration. 

The North Atlantic Region of the Soroptimist Federation of the 
Americas, an international organization of business and professional women, 
has made available for 1962-1963 a special national fellowship of $2500, 
open to women students only, for the purpose of encouraging them to 
prepare for careers in public service in international affairs. Candidates 
must have completed the A.B. degree or its equivalent, or expect to receive 
the degree before September 1, 1962. They should be thoroughly prepared 
in the social sciences and in at least one modern foreign language. Weight 
will be given to any previous graduate study or practical experience in 
government or business. 

Requests for further information, admission, scholarship and fellowship 
forms should be addressed to The Registrar, The Fletcher School of Law 
and Diplomacy, Tufts University, Medford 55, Massachusetts. Scholar- 
ship and fellowship applications must be received by February 15, 1962. 


Exuzanor H. Pinon 


ANNUAL MEETING OF THE SOCIETY 


The 56th Annual Meeting of the Society will be held at the Statler 
Hilton Hotel in Washington, D. C., from April 26 to 28, 1962. The 
tentative program has been announced. The meeting will begin on Thurs- 
day afternoon, April 26, with two simultaneous sessions, one devoted to 
the subject of Disarmament, and the other to Conflict of Laws. On Thurs- 
day evening, President Arthur H. Dean will address the Society, and it is 
anticipated that there will be another distinguished speaker that evening. 

‘On Friday morning, April 27, the Society will hold its business meeting 
for the election of officers for the coming year as well as the transaction 
of other necessary business. 

On Friday afternoon, April 27, one session will be devoted to the ‘‘Inter- 
national Aviation Policy of the United States.’ The other session will 
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consider the subject of ‘‘Enhancing the Effectiveness of the International 
Law Commission and the Legal Committee of the General Assembly.” 

The Society, in a departure from its customary order of procedure, will 
hold its annual dinner on Friday evening, April 27, which will be immedi- 
ately preceded by a reception. 

On Saturday morning, April 28, a session will be devoted to ‘‘Interna- 
tional Monetary Policy.” It is anticipated that another. session will take 
the form of a student moot on a question of international law, in which 
law school students will argue a case before a bench of three senior members 
of the Society. f 

The names of the participants in the program will be announced later, 
and a printed program will go out to the members some time in advance 
of the meeting. 

Professor Richard R. Baxter, of the Harvard Law School, is Chairman of 
the Committee on Annual Meeting. Other members of the Committee in- 
elude: Messrs. Richard N. Gardner, Monroe Leigh, Stephen M. Schwebel 
and John R. Stevenson. i 

The program promises to be a most interesting one, and out-of-town 
members who are planning to attend the meeting are urged to make hotel 
reservations as soon as possible. As announced in the October, 1961, 
JOURNAL, the Statler Hilton Hotel has set aside a block of rooms for 
members attending the meeting. 

Enueanor H. Fince 


FORD FOUNDATION GRANT 


As announced in the Society’s letter No. 8 to members, the Society has 
received from the Ford Foundation a grant of $500,000 to support the 
Society ’s expanding program of studies and research on foreign investment 
and economic development, space activities, federalism, and disarmament; 
activities to strengthen and improve the teaching of international law; and 
regional and local meetings. The grant will be paid in annual installments 
over a period of five years, and will be expended for staff, research, travel, 
research and secretarial assistance, and advisory group meetings and con- 
ferences. 

The studies and research will be made with the assistance of expert 
advisory and consulting groups. In the field of foreign investment, inter- 
national and local legal problems will be considered in the political and 
economic setting of selected countries or geographic areas in Asia, Africa 
and Latin America. Studies and discussions on the legal aspects of space 
activities will include consideration of the scientific, technological, political 
and economic factors involved in international regulation, control and 
joint management of certain kinds of space activities. The advantages and 
disadvantages of a federal or confederal structure of government for inter- 
national dealings and for internal development will be studied with par- 
ticular attention to the problems of new nations. With respect to dis- 
armament, attention will be concentrated on the international machinery 
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necessary to enforce disarmament or arms-control measures and to settle 
international disputes in conditions of disarmament or arms reductions. 

In the field of teaching of international law, the Society’s activities will 
include surveys of present courses, methods and materials, seminars on 
selected problems of teaching, and a clearing house of information and 
materials. i 

The new program of studies and research made possible by the grant will 
enable the Society to make a larger contribution to the solution of the 
pressing international problems of today by providing the opportunity 
for individual research, for group discussions and meetings, and for the 
publication of their results. 


RESEARCH FELLOWSHIPS IN LEGAL ASPECTS OF SPACE ACTIVITY 


Under the study programs financed by the Ford Foundation grant, noted 
above, the American Society of International Law is offering a small num- 
ber of research fellowships for studies of the legal aspects of space ac- ` 
tivities. Preference will be given to proposals for studying legal and 
organizational problems in relation to scientific and technological develop- 
ments. 

Applicants granted research fellowships will have the benefit of con- 
sultations with the Society’s Advisory Group on the Legal Aspects of 
Space Activities, composed of legal scholars, government officials, and 
practicing lawyers active in this field. It is expected that most scholars 
will pursue their studies at their own universities or other institutions. In 
certain cases it may be possible to arrange temporary office space in Wash- 
ington, D. C., for persons whose work would benefit from access to govern- 
ment officials and publie documents available in Washington. 

Eligibility is not restricted to present members of academic faculties, but 
preference will be given to individuals whose background indicates an 
ability to make a significant new contribution to knowledge and thought. 

The stipends, ranging in amount from $2,500 to $10,000, will vary with 
the age and experience of the applicant and the nature and duration of the 
study he undertakes. Funds may be requested for maintenance in lieu of 
other earnings and research expenses for full-time or part-time research. 
It is expected that the fellowships will in most cases supplement funds 
provided by the applicant’s own institution. Partial support from other 
sources will also be welcomed if available on terms that do not restrict the 
scholar’s freedom to pursue his own research or affect the Society’s option 
to publish the manuscript with full credit to the author. 

Completed applications received by March 15, 1962, will be reviewed by 
the Advisory Group. Fellowship awards will be announced about April 
15, 1962. Application forms and further information may be obtained 
from: Study Program—Space Activities, American Society of Interna- 
tional Law, 2223 Massachusetts Avenue, N.W., Washington 8, D. C. 


E. H. F. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


By Ernest L. Kereury ? 


INTERNATIONAL CLAIMS 


Cuban exchange controls—deprivation of rights of ownership—discrimi- 
nation 


On March 1, 1961, the Department of State issued a memorandum ex- 
plaining in a general way the views of the Department concerning Cuban 
exchange controls which affect accounts of American nationals in Cuban 
financial. institutions: 


For some months, the Cuban Government and authorities have 
limited purchases of dollar exchange to the detriment of many Ameri- 
can exporters. The United States Government has from time to time 
urged the Cuban Government to remove the restrictions and will con- 
tinue to seek a solution of the problem. The Department is not, how- 
ever, able to predict when and in what manner the matter will be 
settled. 

As a general rule, a limitation on the purchase of dollar exchange 
does not constitute a legal ground for an international claim against 
the Cuban Government, as it is generally accepted in international law 
and practice that a state has the right to regulate foreign exchange. 
The right to regulate does not, however, include the right to dis- 
criminate against nationals of a particular country or to deprive an 
owner of an account of all rights of ownership. The Department of 
State would not, however, be in a position to take up a claim on the 
ground of discrimination or deprivation of rights without proof, 
preferably, documentary evidence which it could submit or bring to 
the attention of the Cuban Government. 

If an American national receives discriminatory treatment or is de- 
prived of rights of ownership and brings the matter to the Depart- 
ment’s attention, the Department will give the matter careful con- 
sideration with a view to presenting a claim to the Cuban Government 
or taking such other action as appears appropriate. 


Debts owed to American nattonals by private parties and concerns in 
Cuba—eczhaustion of local renvedies—dental of justice 


On March 1, 1961, the Department of State issued a memorandum ex- 
plaining in a general way the views of the Department concerning amounts 
owed American nationals by private persons and business concerns in Cuba: 


* The material for this section has been prepared by a committee consisting of Miss 
Sylvia Nilsen, Mr. Thomas Huang, Mr. Gordon Christenson, Mr. Richard Bilder, Mr. 
Herbert Reis and Mr. Stanley Cohen, under the chairmanship of Mr. Kerley. 
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For some months, American nationals have had difficulty in obtain- 
ing payment of amounts owed by private parties in Cuba. While the 
Department is sympathetic and desires to render all possible as- 
sistance, it would not be justified in making representations to the 
Cuban Government because of the private nature of debts. Creditors 
must resort in the first instance to available procedures in Cuba for 
collection. 

A legal basis for an international claim against the Cuban Govern- 
ment or for representations by this Government to the Cuban Govern- 
ment would not arise unless an American national attempted to collect 
a debt by exhausting the legal remedies provided by Cuban law and 
sustained a denial of justice, as that term is understood in interna- 
tional law, such as denial or unwarranted obstruction of access to 
Cuban courts, gross deficiency or delay in judicial processes, manifestly 
unjust judgment or an atmosphere of hostility or prejudice which 
would make it futile to attempt to exhaust legal remedies. The De- 
partment of State would not, however, be in a position to take up a 
claim or make representations to the Cuban Government on any of the 
foregoing bases without proof, preferably, documentary evidence which 
it could submit or bring to the attention of the Cuban Government. 
Unsupported general statements about such matters would not as a 
rule have sufficient evidentiary value to warrant action. 

If an American national attempts to collect a debt from a private 
party and sustains a denial of justice and brings the matter to the 
Department’s attention, the Department will give it careful considera- 
tion with a view to presenting a claim to the Cuban Government or 
taking such other action as appears appropriate. 


Nationalization, intervention or other taking of property of American 
nationals by the Cuban Government or authorities—ecxhaustion of 
local remedies—denial of justice—filing of claims 


On March 1, 1961, the Department of State issued a memorandum ex- 
plaining in a general way the views of the Department concerning claims 
based upon nationalization, intervention or other taking of property of 
American nationals by the Cuban Government or authorities: 


Since 1959, the Cuban Government and authorities have nation- 
alized, intervened and otherwise taken millions of dollars’ worth of 
property of American nationals. The United States Government has 
vigorously protested such takings and urged the Cuban Government 
either to return the property or pay prompt, adequate and effective 
compensation. Thus far, the Cuban Government has not returned 
properties or been willing to make an agreement for compensation. 

The Department is unable to predict when and in what manner it 
will be possible to settle this problem. In the past the Department has 
settled similar problems (1) by submitting individual claims through 
the diplomatic channel to the foreign government concerned and ob- 
taining restitution or compensation; (2) by obtaining a lump sum in 
settlement of all claims, with the amount paid distributed by an agency 
of the United States Government; or (8) by an agreement submitting 
all claims to an international arbitral tribunal for adjudication. 

Since the United States Government has not obtained agreement with 
Cuba for restitution, payment of a lump sum or for international 
arbitration, the only possibility at present would be for the United 
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States Government formally to espouse through the diplomatic channel 
individual claims of American nationals. While the Department can 
give no assurance that claims it espouses would be paid by the Cuban 
Government, it is ready to receive and consider for presentation any 
claim which is properly prepared and documented and is valid from 
an international legal standpoint. 

The Department does not use forms for claims against foreign gov- 
ernments but has memoranda explaining how such claims should be 
prepared and documented. Its memorandum of March 1, 1961, on 
the preparation of claims for loss of or damage to property is attached.? 
In addition to the evidence which is mentioned in that memorandum, 
evidence should also be submitted showing that the American national 
exhausted such legal remedies as were available in Cuba and in the 
process sustained a denial of justice, as that term is understood in in- 
ternational law, or that the laws of Cuba do not provide a remedy or, 
if provided, that it would be futile to attempt to exhaust such remedy. 
The requirement for exhaustion of legal remedies is based upon the 
generally accepted rule of international law that international re- 
sponsibility may not be invoked as regards reparation for losses or 
damages sustained by a foreigner until after exhaustion of the remedies 
available under local law. This, of course, does not mean that ‘‘legal 
remedies’’ must be exhausted if there are none to exhaust or if the 
procurement of justice would be impossible. 

Each American national must decide whether to prepare a claim 
now, either with a view to its presentation through the diplomatic 
channel when ready, or in order that it will be ready in the event that 
a claims settlement with Cuba is effected at a later time. Each Ameri- 
can national must also decide whether to ‘‘exhaust legal remedies’’ in 
Cuba, either with a view to obtaining restitution or adequate compensa- 
tion or documentary evidence which could be used to show that justice 
could not be obtained by judicial proceedings. Generally, unsup- 
ported assertions to the effect that it would be useless to exhaust or 
attempt to exhaust legal remedies would, of course, have less evi- 
dentiary value than a court decree or other documentary evidence 
demonstrating the futility of exhausting or attempting to exhaust 
legal remedies. 

An American national who does not wish to prepare a claim now 
may, if desired, submit a description of the claim to the Department 
for its records. The description should include, at least, the facts 
mentioned in paragraph ‘‘First’’ of the attached memorandum.’ 


1 Not printed here. It is furnished by the Department of State on request, 

2That paragraph reads: ‘‘Claim should be prepared in form of sworn statement, in 
triplicate. It should contain in narrative form a clear chronological statement of the 
essential facts relating to: 


tta, Citizenship of claimant or claimants. 

b. Full description of the property in question and its exact location when loss 
occurred. 

c. Time and manner of acquisition of claimant’s ownership of the property or other 
interest therein. 

d. The action taken against the property which is considered as giving rise to a claim 
against a foreign government. 

e. Identification of persons, officials, agency, or forces taking such action and dates 
the action was taken. 

f. The nature and amount of damage resulting from action complained of,’? 
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CONSULS 
Taxation—real property—treaty provistons—Finland 


The New York State Board of Equalization and Assessment requested an 
opinion of the Department on the taxable status of real property located 
in Pelham, which is owned by the Government of Finland and occupied by 
its Consul General. In a letter to the Counsel of the State Board, dated 
August 29, 1961, the Department noted that no evidence had been presented 
that the property had been used for any purpose other than as an official 
residence of the Consul General of Finland. The Department was there- 
fore of the view that the property should be exempt from taxation inas- 
much as property owned by a foreign government and used exclusively as 
a residence of its consular officers for carrying on consular functions is 
property used for governmental purposes within the meaning of Article 
XXI of the Treaty of Friendship, Commerce, and Consular Rights between 
the United States and Finland, Treaty Series, No. 868. 


Right to communicate with prisoners—treaty provisions—Umited King- 
dom 


The British Government advanced the position that the requirement in 
Paragraph 1 of Article 16 of the Consular Convention between the United 
States and the United Kingdom, T.I.A.S., No. 2494, according to which the 
local authorities are to notify a consular officer whenever one of his na- 
tionals is, inter alia, ‘‘detained in custody,’’ is intended to cover the situa- 
tion of persons transferred from one consular jurisdiction to another to 
serve their terms of imprisonment, or who, while serving a sentence, are 
transferred from an institution in one consular district to an institution in 
another district. 

In a letter to the British Embassy, dated August 28, 1961, the Depart- 
ment rejected the interpretation of the British Government. The Depart- 
ment was of the view that the requirement in Paragraph 1 of Article 16 
cited by the British Government applies only to persons arrested and 
confined awaiting trial, or otherwise detained in connection with a con- 
templated trial or hearing. It considered that the categories of persons 
described by the British Government more properly fell within the pro- 
visions of Paragraph 2 of Article 16 and that the obligations set forth 
under Paragraph 1 do not apply to persons covered by Paragraph 2, since 
those persons will have had a hearing on the merits and will have been con- 
victed and sentenced to serve a term of imprisonment. 


TREATIES 


Territorial scope of application—Trust Territory of the Pacific Islands 


The Assistant Director General of the International Labor Office in- 
quired whether the United States Government desired to communicate 
formal Declarations under Article 35 of the Constitution of the Interna- 
tional Labor Organization accepting the obligations of the Officers’ Com- 
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petency Certificates Convention, 1934 (No. 53) in respect of the Trust 
Territory of the Pacific Islands. 

In a note, dated June 6, 1961, Ambassador Graham A. Martin informed 
the Director General of the International Labor Office as follows: 


I have the honor to inform you that the United States Government 
considers Convention No. 53 applicable to the Trust Territory of the 
Pacific Islands by virtue of the understanding contained in the United 
States instrument of ratification of that Convention registered in 1938. 
That understanding reads in part: 


‘* |, , the provisions of this Convention shall apply to all territory 
over which the United States exercises jurisdiction except the Gov- 
ernment of the Commonwealth of the Philippine Islands and the 
Panama Canal Zone, with respect to which this Government reserves 
its decision.’’ 


When the Trust Territory of the Pacific Islands came under the 

- jurisdiction of the United States in 1947, the treaties and agreements 

applicable generally to territories under the jurisdiction of the United 

States were considered by this Government to become applicable to the 

Trust Territory without necessity of a declaration to that effect in any 
given case. 


INTERNATIONAL ORGANIZATIONS 


International Law Commission—nomination of Herbert W. Briggs 


The Department of State issued the following statement to the press on 
June 29,1961: . 


The Secretary of State has nominated Professor Herbert W. Briggs 
of Cornell University as a candidate for election to the International 
Law Commission of the United Nations. Professor Briggs is a past 
President of the American Society of International Law, Editor-in- 
Chief of the American Journal of International Law, and one of this 
country’s most distinguished authorities in the field of international 
law. The Department is certain that Professor Briggs will make an 
outstanding contribution to the work of the International Law Com- 
mission, and views his nomination as evidence of the increased im- 
portance which the Department attaches to the work of the Commission. 

The International Law Commission is a group of scholars working 
together under United Nations auspices to promote the progressive 
development of international law. Its twenty-one members are elected 
for five-year terms by the Genera] Assembly of the United Nations 
from a list of candidates nominated by member States. The members 
of the Commission serve in an individual capacity rather than as 
representatives of the States of which they are nationals. The next 
election of members of the International Law Commission will take 
place during the Sixteenth Session of the General Assembly which is 
to begin in September of this year.® 

Professor Briggs was born in Wilmington, Delaware, on May 14, 
1900. He received his undergraduate degree from the University of 
West Virginia and his doctorate from Johns Hopkins University. 


3 Professor Briggs was elected a member of the Commission by the U.N. General 
Assembly on Nov, 28, 1961. 
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Professor Briggs has taught at Johns Hopkins University, Oberlin 
College, the United States Naval War College, the Academy of Inter- 
national Law at the Hague, the Universities of Istanbul and Ankara, 
the University of Copenhagen and at Cornell University, where he 
holds the Goldwin Smith professorship in international law. He was 
elected to the presidency of the American Society of International Law 
for 1959-1960 and has been Editor-in-Chief of the Society’s American 
Journal of International Law since 1955. 

Among Professor Briggs’ widely known works are The Doctrine of 
Continuous Voyage, 1926; The Law of Nations, 1938; and The Pro- 
gresswe Development of International Law, 1947. (Press Release No. 
457, June 29, 1961; 45 Dept. of State Bulletin 181 (1961)). 


JUDICIAL DECISIONS 


By Covey OLIVER 
Of the Board of Editors 


European Convention on Human Rights—Powers of Commission on 
Human Rights—Articles 28, 29, 31 and 44 of Convention—submis- 
sion of Commission Report to Applicant—Rule 76 of Rules of Pro- 
cedure of Commission—admissibility of written observations of the 


Applicant 

Lawizss Case (PRELIMINARY OBJECTIONS AND QUESTIONS OF PRo- 
CEDURE). 

European Court of Human Rights! Judgment of November 14, 
1960.* ; 


Gerard Richard Lawless, an Irish laborer, admittedly a member of the 
outlawed Irish Republican Army, had been arrested in September, 1956, 
and charged with unlawful possession of firearms under the Firearms Act, 
1935, and under Offences against the State Act, 1989. He was tried and 
acquitted of the charge. He was arrested again in May, 1957, under the 
1939 Act, on suspicion of engaging in unlawful activities. A sketch map 
for an attack on certain frontier posts between the Irish Republic and 
Northern Ireland was found on him bearing the inscription ‘‘Infiltrate, 
annihilate and destroy.’’ In a search of his house, the police found a 
manuscript document on guerrilla warfare containing, among others, 
the following statements: 


‘<The resistance movement is the armed vanguard of the Irish people 
fighting for the freedom of Ireland. The strength of the movement 
consists in the popular patriotic character of the movement. The 
basic mission of local resistance units are the destruction of enemy 
installations and establishments, that is TA halls, special huts, BA 
recruiting offices, border huts, depots, ete. 

‘“ Attacks against enemy aerodromes and the destruction of aircraft 
hangars, depots of bombs and fuel, the killing of key flying personnel 
and mechanics, the killing or capture of high-ranking enemy officers 
and high officials of the enemy’s colonial Government and traitors 
to our country in their pay, that is British officers, police agents, 
touts, Judges, high members of the Quisling party, etc.’’ 


Lawless was charged with (1) possession of incriminating documents and 
(2) membership in an unlawful organization, the IRA, in violation of the 
1939 Act. He was tried and convicted on the first charge, but acquitted 
on the second. He served a sentence of one month, and was released 
from prison on about the 16th of June, 1957. He was arrested again on 
July 11, 1957, by a security officer as he was about to embark on a ship for 


1 Composed of President R. Cassin, Judges G. Maridakis, E. Rodenbourg, R. McGonigal, 
ez oficio, Q. Balladore Pallieri, E. Arnalds, and K. F. Arik; P. Modinos, Registrar. 
2Statement of facts and excerpted English text prepared by Eleanor H. Finch. 
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England, and was detained for 24 hours in a Dublin police station, under 
Section 30 of the 1939 Act, as being a suspected member of an unlawful 
organization. : 

On July 12, the Chief Superintendent of Police acting under the 1939 
Act, ordered Lawless to be detained for a further 24 hours. Before the 
expiration of this period Lawless was transferred to a military prison 
and was detained in accordance with an order issued on July 12, 1957, 
by the Minister of Justice under a 1940 Act amending the 1939 Act, 
giving Ministers of State special powers of detention without trial when- 
ever the government issues a proclamation declaring that such powers are 
necessary to secure the preservation of public peace and order and that 
this part of the Act should come into force immediately. The pertinent 
provisions of the Act read: 


Section 4 


(1) Whenever a Minister of State is of opinion that any particular 
person is engaged in activities which, in his opinion, are prejudical 
to the preservation of public peace and order or to the security of the 
State, such Minister may by warrant under his hand and sealed’ with 
his official seal order the arrest and detention of such person under 
this section. 


(8) Every person arrested under the next preceding subsection of 
this section shall be detained in a prison or other place preseribed 
in that behalf by regulations made under this Part of this Act until 
this Part of this Act ceases to be in force or until he is released 
under the subsequent provisions of this Part of this Act, whichever 
first happens. 


The 1940 Act further provided that a person detained under Section 4 
should, as soon as possible after his arrival at the place of detention or 
prison, be furnished with a copy of the warrant issued and of the pro- 
visions of the Act providing for appeal by detained or arrested persons 
to a Commission made up of a commissioned officer of the Defense Forces, 
a barrister or solicitor, and a judge. The 1940 Act provided that, upon a 
finding by the Detention Commission that no reasonable grounds exist 
for the detention of a person, he shall be released. 

Due to the renewed activities of the IRA in 1954, 1956, and the early 
part of 1957, the Irish Government had issued a Proclamation on July 5, 
1957, bringing into force on July 8, 1957, the special powers of arrest and 
detention referred to. On July 20, 1957, the Irish Government informed 
the Secretary General of the Council of Europe that, in compliance with 
Article 15 (3) of the Human Rights Convention, the Council was being 
informed of the going into force of the 1940 Act conferring special powers 
of arrest and detention, which was considered necessary to ‘‘prevent the 
commission of offenses against public peace and order and to prevent the 
maintaining of military or armed forces other than those authorized by 
the Constitution.’’ 

On July 17, 1957, Lawless was transferred to a military detention camp 
and kept there without charge or trial. On August 16, 1957, he was 
informed that he would be released if he gave an undertaking in writing 
to respect the Constitution and laws of Ireland and not to be a member 
_ of or assist any unlawful organization under the Offenses against the 

State Act, 1939. Lawless refused to give such undertaking, and subse- 
quently applied to have the continuation of his detention considered by the 
Detention Commission. On September 17 he appeared before the Com- 
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mission and was represented by counsel and solicitors. The Commission, 
sitting for the first time, adopted certain rules of procedure and adjourned 
until September 20. -On September 18, 1957, counsel for Lawless applied 
to the Irish High Court for a Conditional Order of habeas corpus ad 
subjiciendum, requiring the Commandant of the detention camp to pro- 
duce Lawless before the Court for the purpose of deciding upon the 
validity of his detention. The High Court heard both parties and dis- 
missed the application for habeas corpus. Lawless appealed to the Supreme 
Court, invoking the Constitution and laws of Ireland and the European 
Convention on Human Rights. The appeal was dismissed by the Supreme 
Court on November 6, 1957. 

In dismissing the appeal the Supreme Court held that the 1940 Act 
was not repugnant to the Constitution; that the Parliament had not intro- 
duced legislation to make the Convention on Human Rights part of the 
municipal law of Ireland, and the Court could not therefore give effect 
to the Convention if it should appear to grant rights other than, or sup- 
plementary to, those provided under Irish municipal law. The Court also 
held that the appellant’s detention without release was properly consti- 
tuted under the second warrant, that appellant had not established a 
prima facie case regarding the allegation he had not been told the reason 
for hig arrest under the Minister’s warrant, that an invalidity in the 
arrest, even if established, would not have rendered his subsequent deten- 
tion unlawful. The Court declared it had no power to question the 
opinion of a Minister who issued a warrant for detention under section 
4 of the Act, and that, with respect to the Detention Commission: 


Even if it was shown that the Commission’s rulings on various 
procedural matters were wrong, that would not make the appellant’s 
detention unlawful nor would it provide a basis for an application 
for habeas corpus. Section 8 of the 1940 Act showed that the Com- 
mission was not a court and an application before it was not a form 
of proceedings but no more than an enquiry of an administrative 
character. 


On November 8, 1957, Lawless submitted an Application to the European 
Commission of Human Rights, alleging that his arrest and detention 
under the 1940 Act without charge or trial violated the Convention, and 
claiming immediate release from detention, payment of damages for the 
detention, and payment of all costs and expenses of the proceedings 
brought in the Irish courts and before the Commission to secure his release. 
Early in December the Detention Commission resumed its consideration of 
the case. Lawless appeared before it on December 10, 1957, and gave a 
verbal undertaking that he would not engage in any activities declared 
illegal under the 1939 and 1940 Acts. The following day he was released 
by order of the Minister of Justice, and his attorney, by letter of December 
16, 1957, notified the European Commission of Human Rights of this fact. 
At the same time the letter stated that Lawless intended to continue the 
proceedings before the Commission with regard to his claim for compensa- 
tion and damages for the detention and for reimbursement of all costs and 
expenses in connection with the proceedings to obtain his release. 


[The Judgment on the preliminary objections follows.] 
PROCEDURE: 


On 18th April 1960 the Secretary of the European Commission of 
Human Rights (hereinafter called ‘‘the Commission’’) transmitted to the 


8 Reprinted in 45 A.J.LL. Supp. 24 (1961). 
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Registrar of the Court a Request from the Commission, dated 12th April 
1960, submitting to the Court the case brought before the Commission 
under Article 25 of the Convention, by an Application dated 8th No- 
vember 1957 and filed by Gerard Richard Lawless, a national of the Re- 
public of Ireland, against the Government of the said Republic. 

The Request, which refers to the declaration made on 18th February 
1953 by the Irish Government under Article 46 of the European Conven- 
tion on Human Rights and to the powers vested in the Commission by 
Articles 44 and 48 of that Convention, was transmitted to the Irish Gov- 
ernment on 14th April 1960 in accordance with Rule 32 of the Rules of 
Court. In conformity with Rule 21, paragraph 2 of the Rules of Court, 
the Registrar furthermore invited the said Government to inform him, 
within thirty days, whether it wished to appear as a Party to the case. 
As preseribed in the concluding sub-paragraph of Rule 32, paragraph 1 
of the Rules of Court, the Registrar also informed the Committee of 
Ministers, on 14th April 1960, of the filing of the Request. 

By a telegram of 12th May 1960, confirmed by a letter of the same 
date, the Irish Government informed the Registrar that it desired to 
appear as a Party in the proceedings relating to the Lawless case and 
that it had appointed as its Agent Mr. T. Woops, Irish Permanent Repre- 
sentative to the Council of Europe. 

Following upon this communication, Lord McNair, President of the 
Court, proceeded on 18th May 1960, in London, in the presence of the 
Deputy Registrar to choose by lot the names of six judges to constitute 
the above-mentioned Chamber—Mr. Richard McGonigal, an elected Judge 
of Irish nationality, being the ex officio member required by Article 43 
of the Convention. The Composition of the Chamber was notified by the 
Registrar to the judges and to the Agent of the Irish Government on 
23rd May 1960, and to the President of the Commission on 24th May. 

After having, at Strasbourg on lst June 1960, ascertained the views of 
the Agent of the Party and the delegates of the Commission upon the 
procedure to be followed, as required by Rule 35, paragraph 1, of the 
Rules of Court, the President of the Chamber, by an Order of the same 
date, appointed 80th June 1960 as the final date for the filing of the Com- 
mission’s Memorial and 20th August 1960 as the final date for the filing 
of the Counter-Memorial by the Irish Government. At the request of` 
the Party, this latter time-limit was extended to 30th August 1960, by an 
order of the President of the Chamber dated 16th August 1960. The 
Memorial and Counter-Memorial—both raising principally preliminary 
objections and questions of procedure—were filed on the appointed dates. 
In accordance with Rule 35, paragraph 3 of the Rules of Court, the 
Memorial of the Commission was transmitted to the judges and to the 
Agent of the Irish Government on 30th June 1960 and the Counter- 
Memorial was communicated to the judges and to the delegates of the 
Commission on 30th August 1960. So far as concerns the preliminary 
objections, the case has thus been ready for hearing since 30th August 
1960. 
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Public hearings were held on 8rd and 4th October 1960... . 
On 3rd and 4th October 1960 the Court confined its debate to the pre- 
limimary objections and questions of procedure. 


As To THE Facts: 


The purpose of the Commission’s Request—to which is appended the 
Report drawn up by the Commission in accordance with the provisions of 
Article 31 of the Convention—is to submit the case of G. R. Lawless to 
the Court so that it may decide whether or not the facts of the case 
disclose that the Respondent Government has failed in its obligations 
under the Convention. 


After being declared admissible on 30th August 1958, the Request was 
dealt with by the Commission according to the procedure laid down in 
Articles 28 and 29 of the Convention. It proved impossible to secure a 
friendly settlement, and the Commission therefore drew up the Report 
called for by Article 31 of the Convention. This Report was adopted by 
the Commission on 19th December 1959, the majority holding that there 
had been no breach of the Convention on the part of the Irish Government 
and that no action should be taken on the Applicant’s suit for damages. 

After transmitting this Report to the Committee of Ministers of the 
Council of Europe on lst February 1960, in accordance with Article 31, 
paragraph 2, of the Convention, the Commission decided, at its meeting 
of Ist April 1960, to avail itself of the possibility offered by Articles 44 
and 46 of the Convention, and refer the Lawless case to the Court for 
final decision. 

In support of this step, the Commission recalled in its Memorial that an 
opinion stated by it under Article 31 of the Convention as to whether 
or not the facts found disclosed a breach of the Convention would not be 
conclusive. The Commission pointed out that under Article 32, paragraph 
1, of the Convention, if a question were not referred to the Court, it 
rested with the Committee of Ministers to decide, by a majority of two- 
thirds, whether or not there had been a violation of the Convention. 

In view of the fundamental importance of the legal problems raised 
in this case—and particularly of the questions arising in relation to 
Article 15 of the Convention—the Commission deemed it advisable to refer 
the case to the Court, though without qualifying in any way its own 
opinion on the subject as expressed in the Report. 

At the meeting held on Ist June 1960, in accordance with Rule 35, 
paragraph 1, of the Rules of Court, and in its Memorial of 27th June 
1960, the Commission stated that in conformity with Rule 76 of its Rules 
of Procedure, it had, on 18th April 1960—that is, after referring the case 
to the Court—transmitted the Report to the Applicant, inviting him to 
submit his observations to the Commission. In submitting the Report to 
the Applicant the Commission pointed out that that document must be 
kept secret and that the Applicant was not entitled to publish it.’ 

Rule 76 of the Rules of Procedure of the Commission runs as follows: 
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‘When a case brought before the Commission in pursuance of 
Article 25 of the Convention is subsequently referred to the Court, 
the Secretary of the Commission shall immediately notify the Ap- 
plicant. Unless the Commission shall otherwise decide, the Secretary 
shall also in due course communicate to him the Commission’s Report, 
informing him that he may, within a time-limit fixed by the President, 
submit to the Commission his written observations on the said Report. 
The Commission shall decide what action, if any, shall be taken in 
respect of these observations.’’ 


In its Memorial, the Commission declared its readiness ‘‘to submit to 
the Court the Applicant’s comments upon the Report as a document 
relevant in the present proceedings.’’ However, instead of communicating 
these comments on its own initiative, the Commission thought appropriate, 
at this preliminary stage of the procedure, to request the Court for leave to 
file the memorandum containing the Applicant’s comments as, a document 
submitted by the Commission. 

In the pleadings, the following submissions were made in regard to the 
procedure alone: l 


By the Commission, in its Memorial: 
‘‘May it please the Court: 


(1) To give leave for the Commission to submit to the Court the 
Applicant’s comments on the Commission’s Report as one of the 
Commission’s documents in the case; and 


(2) in general, to give directions as to the right of the Commission 
to communicate to the Court the comments of the Applicant in regard 
to matters arising in the present proceedings’’. 


By the Irish Government, in their Counter-Memorial: 
“May it please the Court: 


(1) To decline jurisdiction in the present case unless the Commission 
satisfies the Court that between 19th December 1959 and 1st February 
1960, the question of reference of the case to the Court was not dis- 
cussed in any way by the Commission ; 


(2) To refuse to entertain the case while the delay on the part of the 
Commission in transmitting its Report to the Committee of Ministers 
and to the Government has not been satisfactorily explained ; 


(3) To declare that any publication by the Commission of its Report 
other than that expressly authorised by the Convention, is a breach 
of the obligations imposed on the Commission by the Convention ; 


(4) To rule that the comments of the Applicant on the Report of 
the Commission and the further comments of the Applicant on mat- 
ters arising in the present proceedings be not received by the Court, 
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(a) because no argument in favour of their admission has been 
submitted by the Commission, and 


(b) because the admission of such comments would be an oblique 
method of amending the Convention, and 


(c) because such comments have come into existence only through 
a breach by the Commission of its obligations of secrecy, and 


(d) because in the circumstances of the present proceedings such 
comments are not material; 


(5) To declare that a correct interpretation of the Convention does 
not permit of action of the nature contemplated by Rule 76 of the 
Rules of the Commission’’; 

[paragraphs 6 and 7 omitted from English text. ] 


At the hearing of 3rd October 1960, the Commission made the following 
submissions: 


<A. As to the objection to the Court’s jurisdiction: 


May it please the Court to reject the preliminary objections to the 
Court’s jurisdiction formulated in paragraph 4 of the Respondent Govern- 
ment’s Counter-Memorial. 


B. As to the objection concerning the publication of the Report: 


May it please the Court to decide that the provisions of Rule 76 of the 
Commission’s Rules of Procedure and the Commission’s communication of 
its Report on the present case to the Applicant fall within the competence 
conferred upon the Commission by the Convention, and to reject the pre- 
liminary objection formulated in paragraph 5 of the Respondent Govern- 
ment’s Counter-Memorial. 


C. As to the objection in regard to the role of the Applicant in the 
proceedings before the Court: 


May it please the Court: 


(a) to give leave to the Commission to transmit to the Court the written 
comments of the Applicant upon the Commission’s Report; 


(b) to give such directions as the Court may consider appropriate as to 
the right of the Commission to communicate to the Court the com- 
ments of the Applicant in regard to matters arising in the present 
proceedings ; 


(c) to reject the submissions formulated in paragraph 6 * of the Respondent 
Government’s Counter-Memorial.’’ 


At the hearing of 3rd October 1960, the Agent of the Irish Government, 
in view of the explanations furnished by the Delegate of the Commission 
during his oral pleading, withdrew the preliminary objections appearing 
as Nos. 1 and 2 in his Government’s Counter-Memorial. 


* Not included in English text. See above. 
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The following submissions, relating to the preliminary objections and 
questions of procedure raised during the present proceedings, were pre- 
sented by the Agent of the Irish Government at the hearing of 4th 
October 1960: 


‘‘May it please the Court: 


(1) to declare that any publication by the Commission of its Report, 
other than that expressly authorised by the Convention, is a breach 
of the obligations imposed on the Commission by the Convention. 


(2) To rule that the comments of the Applicant on the Report of the 
Commission be not received by the Court. 


(3) To rule that no further comments of the Applicant on matters 
arising in the present proceedings may be received by the Court. 


(4) To declare that a correct interpretation of the Convention does 
not permit of action of the nature contemplated by Rule 76 of the 
Rules of the Commission.’’ 


As TO THE Law: 


Whereas, in the light of the final submissions of the Commission and 
of the Irish Government at the hearings of 3rd and 4th October, 1960, the 
Court is called upon to decide the following three points only: 


(i) Is Rule 76 of the Rules of Procedure of the Commission in 
general contrary to the terms of the Convention? 


(ii) Could the Commission after bringing the case before the Court, 
communicate its Report to G. R. Lawless, the Applicant, in the 
manner described by the Commission’s delegate, without in- 
fringing the terms of the Convention? 


(iii) Should the Court, either at the instance of the Commission 
acting on its own authority, or through the Commission after 
authorisation by the Court, receive the written observations of 
G. R. Lawless, the Applicant, on the Commission’s Report or on 
points arising during the proceedings? 


(i) As regards the alleged incompatibility “in genere” of Rule 76 of the 
Rules of Procedure of the Commission with the Convention 


Whereas among the preliminary points raised by the Irish Government 
with regard to the proceedings before the Court, that set out in paragraph 
4 of their conclusions calls for a general decision by the Court on the 
compatibility of Rule 76 of the Commission with the terms of the Con- 
vention ; 


Whereas in Article 19, the Convention sets up both the Commission and 
the Court ‘‘to ensure the observance of the engagements undertaken by the 
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High Contracting Parties in the Convention’’ and assigns to each of these 
bodies specific functions in the safeguarding of human rights; whereas 
those of the Commission differ according to the stage reached in the 
proceedings; whereas, in the initial stage—governed mainly by Section 
TII of the Convention—the Commission’s chief function is to carry out an 
independent inquiry, to seek a friendly settlement and, if need be, to 
bring the case before the Court: whereas, once this has been done, the 
Commission’s main function is to assist the Court, and it is associated 
with the proceedings; whereas, however, even at this stage its action is 
determined not by a decision of the Court, but directly by the terms of the 
Convention ; 

Whereas it follows from the whole body of rules governing the powers 
of the Court, that it cannot interpret the Convention in an abstract man- 
_ ner, but only in relation to such specific cases as are referred to it; whereas, 
according to Article 45 of the Convention, the jurisdiction of the Court 
‘‘shall extend to all cases concerning the interpretation and application of 
the Convention’’; and whereas the exact meaning of this clause is defined 
in other articles of the Convention, namely: (a) Article 47, according 
to which ‘‘the Court may only deal with a case after the Commission has 
acknowledged the failure of efforts for a friendly settlement and within 
the period of three months provided for in Article 32’’; (b) Article 53, 
which states that only High Contracting Parties which are ‘‘parties to 

the case’’ are bound by the decision of the Court; 

’ Whereas it follows from the foregoing that the Court is not competent 
to take decisions such as that to delete a rule from the Commission’s Rules 
of Procedure—a step which would affect all Parties to the Convention— 
since this would amount to having power to make rulings on matters of 
procedure or to render advisory opinions; that accordingly the Court has 
no power to consider a point raised in a general manner by the Commission 
and the Irish Government; 

Whereas, notwithstanding, it is the duty of the Court, in the exercise 
of its functions, to ensure that the Convention is respected and, if need 
be, to point to any irregularities and to refuse to apply in such a case 
any provisions or regulations which are contrary to the Convention; 
whereas it follows that the Court must consider the specifie point which 
follows; 


(ii) As regards the communication of the Conmisston’s Report to, G. R. 
Lawless 


‘Whereas, it was established, in the course of the proceedings, that the 
Commission transmitted the Report drawn: up in accordance with Article 
31 of the Convention to G. R. Lawless, the Applicant, on 13th April 1960 
that is to say one day after bringing the case before the Court; 

Whereas the Irish Government claimed that the Commission committed 
a breach of the Convention in communicating its Report to G. R. Lawless, 
arguing that Article 31 of the Convention expressly forbade Contracting 
States to publish the Commission’s Report; that this applied also to the 
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Committee of Ministers unless the State concerned did not take the 
measures required by the decision of the Committee of Ministers; that if 
the case were brought to the Court, the Report had to remain with the 
Court and be kept secret unless the Court expressly authorised its publi- 
cation; that just as the Contracting Parties undertook, by virtue of the 
Convention, to keep the Report secret, so the Commission, which derived 
its competence solely from the Convention to which those States were 
voluntary Parties, was correspondingly not at liberty to publish the 
Report when it wished, or to communicate it to whomsoever it thought fit, 
otherwise the Contracting Parties would be in a position subordinate to 
that of the Commission with regard to the secrecy of the Report; that it 
was not by a fortuitous omission that the authors of the Convention did 
not include a clause expressly forbidding the Commission to publish the 
Report; that under the terms of the Convention, the individual had no 
part in the proceedings either before the Committee of Ministers or before 
the Court; and that once the Commission had adopted its Report, the 
individual dropped out of the proceedings altogether ; 

‘Whereas the Commission, in justification of its action in communicating 
the Report to the Applicant, maintained that the Contracting States, sub- 
ject to the express provisions of the Convention, had conferred on it the 
necessary powers to fulfil effectively the functions entrusted to it by 
Article 19 of the Convention; whereas, moreover, the latter contained no 
provision forbidding the Commission to publish its Report or communicate 
it to whomsoever it wished when it considered that the fulfilment of its 
functions so required; whereas, furthermore, in thé present case, the 
Commission had communicated the Report to G. R. Lawless after the 
case had been referred to the Court in order to be in a position to present 
the case impartially and, in so doing, had borne in mind that it was 
the Applicant who had first brought the case before the Commission ; 

Whereas in the opinion of the Court the procedure, in a case brought 
before it under the terms of the Convention, differs from that applicable 
either before the Commission or before the Committee of Ministers ; 

Whereas the procedures referred to in Section III of the Convention 
are secret and the proceedings before the Commission which involve the 
Applicant, are conducted in camera in accordance with Article 33; 
whereas moreover, when the Commission transmits its Report to the 
Committee of Ministers and to the States concerned, they are prevented, 
by Article 81 (2), from publishing it; i 

Whereas, as soon as the case has been referred to the Court, in accordance 
with Article 48 of the Convention, the proceedings assume a judicial char- 
acter; whereas, furthermore, in any democratic society, within the meaning 
of the Preamble and the other clauses of the Convention, proceedings 
before the judiciary should be conducted in the presence of the Parties 
and in public; whereas this fundamental principle with regard to domestic 
civil and criminal law, is upheld in Article 6 of the Convention and 
whereas Section IV of the Convention, governing the organisation and 
competence of the Court, contains no such provision as Article 33 which 
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stipulates that the Commission shall meet in camera; whereas Rule 18 of 
the Rules of Court in fact states that hearings shall be public ‘‘unless the 
Court shall in exceptional circumstances decide otherwise’’; whereas like- 
wise, Rule 51 states that the Court’s judgments ‘‘shall be read at a public 
hearing’’ and whereas it follows, therefore, that proceedings before the 
Court are public; 

Whereas it is true that the debates and the judgment alone are public 
and that other documents in the case can only be published, in accordance 
with Rule 52 of the Rules of Court, if the Court expressly authorises such 
publication ; whereas, however, this provision cannot alter the fact that the 
proceedings take place in the presence of the Parties (‘‘le caractère 
contradictoire de la procédure”), nor does it prevent the communication 
of the documents in the case to the persons or bodies directly concerned, 
with the proviso, made either by the Commission or by one of the Parties, 
that they should not be published ; whereas, therefore, there is a distinction 
between the publication of documents for which the authorisation of the 
Court is required and the communication of the said documents to the 
Applicant, which requires no such authorisation ; 

Whereas, in the present case, G. R. Lawless, the Applicant, although he is 
not entitled to bring the case before the Court, to appear before the Court 
or even to make submissions through a representative appointed by him, 
is nevertheless directly concerned in the proceedings before the Court; 
whereas it must be borne in mind that the Applicant instituted the pro- 
ceedings before the Commission and that, if the Court found that his com- 
plaints were justified, he would be directly affected by any decision, in 
accordance with Article 50 of the Convention, on the substance of the case; 
whereas Article 38 of the Rules of Court authorises it to hear any person 
whose deposition seems to it useful in the fulfilment of its task, as is ad- 
mitted, moreover, both by the Irish Government and by the Commission; 

Whereas in communicating its Report to Lawless, the Commission did 
not fail to draw attention to its confidential character in expressly for- 
bidding its publication ; 

Whereas it follows from the foregoing that the Court is of the opinion 
that the Commission is enabled under the Convention to communicate to 
the Applicant, with the proviso that it must not be published, the whole 
or part of its Report or a summary thereof, whenever such communication 
seems appropriate; whereas, therefore, in the present case, the Commission, 
in communicating its Report to G. R. Lawless, the Applicant, did not ex- 
ceed its powers; 


(ili) As regards the presentation to the Court by the Commission, of the 
Applicant’s observations on the Report and other points arising dur- 
ing the proceedings 

Whereas the Commission asked the Court for authorisation to submit, 
as a document in the case, the Applicant’s observations on the Report fol- 
lowing its communication to him under the conditions referred to above; 
whereas the Commission requests a general ruling on its right to com- 
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municate to the Court the Applicant’s observations on points arising in 
the course of the proceedings; 

Whereas, while realising that the Applicant is not a party to the proceed- 
ings before the Court, the Commission has stated that it wishes to submit 
to the Court the Applicant’s views on the main points of the proceedings 
with which he is concerned; whereas the Commission has invoked various 
precedents drawn from advisory opinion procedure at the Permanent 
Court of International Justice and, subsequently at the International 
Court of Justice, where observations by individuals submitted through the 
international organisations who applied for the advisory opinions have 
been taken into consideration, although the Statutes of both these bodies 
provide that States alone may be represented in Court; whereas the Com- 
mission also invokes the terms of the Convention as a whole and, in par- 
ticular, the English version of Article 44, to show that the authors of the 
Convention did not intend to disassociate entirely the individual who had 
applied to the Commission from the proceedings before the Court, but 
simply to prevent him from bringing a case to Court himself; 

Whereas the Irish Government maintained that if the Court agreed to 
receive the Applicant’s observations from the Commission, this would 
constitute a breach of the Convention since, according to the French ver- 
sion of Article 44, the High Contracting Parties and the Commission alone 
were entitled to appear before the Court (‘‘se présenter devant la Cour’’) ; 
and that, moreover, if the Commission were authorised to submit the Ap- 
plicant’s observations as a Commission document, the impartiality and ob- 
jectivity required of the Commission under the terms of the Convention 
would be impaired; and furthermore, that to allow the Applicant to submit 
his observations to the Court would be to give an individual the op- 
portunity. of using the proceedings as a means of propaganda against his 
own Government ; 

Whereas the Court is not called upon to examine in detail the precedents 
invoked by the Commission with regard to the part to be played by the 
individual before an international judicial body; whereas, though recog- 
nising their force, the Court must bear in mind the fact that none of the 
examples cited is that of an individual appealing against the action of his 
own Government, while in the present case, proceedings were instituted by 
Lawless against the State of which he is a national; whereas, accordingly, 
the solution to this question must be sought in the special nature of the 
procedure laid down in the Convention; whereas, according to Article 44 
of the Convention, Contracting States and the Commission are alone em- 
powered to bring a case before the Court or to appear in Court; whereas, 
nevertheless, the Court must bear in mind its duty to safeguard the in- 
terests of the individual, who may not be a party to any court proceedings, 
and whereas the whole of the proceedings in the Court, as laid down by 
the Convention and the Rules of Court, are upon issues which concern the 
Applicant; whereas, accordingly, it is in the interests of the proper ad- 
ministration of justice that the Court should have knowledge of and, if 
need be, take into consideration, the Applicant’s point of view; whereas 


\ 


1962] JUDICIAL DECISIONS 183 


to this end the Court has at its disposal: in the first place, and in any event, 
the Commission’s Report, which of necessity sets out the Applicant’s al- 
legations with regard to the facts and his legal arguments, even if it does 
not endorse them; secondly, the written and oral observations of the dele- 
gates and Counsel of the Commission, which, as the defender of the publie 
interest, is entitled of its own accord, even if it does not share them, to 
make known the Applicant’s views to the Court as a means of throwing 
light on the points at issue; and thirdly, the Court may also hear the Ap- 
plicant in accordance with Rule 38 of the Rules of Court, and, as part of 
the enquiry, may invite the Commission, ex officio, or authorise the Com- 
mission at its request, to submit the Applicant’s observations on the Re- 
port or on any specific point arising in the course of the debates; 

Whereas, in the present case, formal note must be taken of the Com- 
mission’s request for authorisation to submit the Applicant’s observations 
on the Report, but whereas the Court having been unable as yet to examine 
the merits of the case, is not in a position to reach a decision on this re- 
quest and reserves its right to do so when it deems fit; 

For these reasons, 

Tae Court, 

Takes note of the withdrawal by the Irish Government of the pre- 
liminary objections set out in paragraphs 1 and 2 of their final submissions 
in their Counter-Memorial and of the objections raised in paragraph 7 * of 
the same Counter-Memorial ; 

By 6 votes to 1, 

rejects the objections relating to procedure raised by the said Government 
in paragraphs 1, 3 and 4 of their final submissions, 

declares that at this stage there is no reason to authorise the Commission 
to transmit to it the Applicant’s written observations on the Commission’s 
Report; i 

Decides unanimously to proceed to the examination of the merits of the 
case. 

Done in French and in English, the French text being authentic, at the 
Council of Europe, Strasbourg, this fourteenth day of November 1960. 

(Signed) R. CAssiN 
President 

(Signed) P. Moprvos 
Registrar 

Judge G. Marmakxis, availing himself of his right under the terms of 
Rule 50 (2) of the Rules of Court, annexes his dissenting opinion to the 


present judgment. (Initialled) R. C. 
(Initialled) P. M. 


Dissentina OPINION oF Mr. G. MARDAKIS 


According to Article 28 of the Convention, the Commission shall, with 
a view to ascertaining the facts, undertake together with the representa- 


* Not included in English text. See above. 
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tives of the Parties an examination of the petition and, if need be, an in- 
vestigation. ... 

Under Article 31, if a solution is not reached, the Commission shall draw 
up a report on the facts and state its opinion as to whether the facts found 
disclose a breach by the State concerned of its obligations... . The opinions 
- of all the members of the Commission on this point may be stated in the 

Report. l 

According to paragraph 2 of the said Article 31, the Report shall be 
transmitted to the Committee of Ministers. It shall also be transmitted to 
the States concerned who shall not be at liberty to publish it. For the pur- 
poses of the Convention the word ‘‘transmitted’’ shall be understood to 
mean hand over an exact copy of the Report to the Committee of Ministers 
and the States concerned. 


From these provisions it can be deduced: 


(1) that the duty of the Commission is to ascertain the facts; 

(2) that, to this end, it shall undertake with the representatives of the 
Parties an examination of the petition and if need be, an investigation; 

(3) that it shall draw wp a report on the facts and state its opinion... ; 

(4) that it shall transmit the Report to the Committee of Ministers; 

(5) that it shall also transmit the Report to the States concerned, who 
shall not be at liberty to publish tt. 


It is apparent from these provisions read together that the jurisdiction 
of the Commission as the body responsible for ascertaining the facts and 
drawing up a Report ceases as soon as the Report has been transmitted to 
the Committee of Ministers. 

From this date begins the period of three months during which, under 
Article 82 of the Convention, the Commission may refer the question to the 
Court. . 

The provision contained in Rule 76 of the Rules of Procedure of the 

Commission, that when a case is referred to the Court, the Secretary of 
the Commission shall also in due course (7) communicate to the Applicant 
.the Commission’s Report, ts contrary to the Convention. If, after the 
Report has been transmitted to the Committee of Ministers, the Commission 
no longer has the powers conferred on it by Articles 28 and 31 (1) a 
fortiori it has no further powers after the case has been referred to the 
Court in accordance with Article 48 of the Convention. From this moment 
the Court has sole jurisdiction in the case. If the Court considers that 
certain points of the Report need to be clarified and that the Applicant is 
the only person capable of doing so, the Court may, as sole judge call the 
Applicant and hear him, in accordance with Rule 38 of the Rules of the 
Court. 

Under Rule 76, referred to above, of the Rules of Procedure of the Com- 
mission the Applicant may submit to the Commission his written observa- 
tions on the said Report and the Commission shall decide what action, if 
any, shall be taken in respect of those observations. 
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Now, under Article 28 of the Convention, the Commission undertakes an 
examination of the petition and, if need be, an investigation. 

Consequently, if the Commission acts in accordance with the procedure 
described above, since it may not amend its Report once it has been trans- 
mitted to the Committee of Ministers and since furthermore, the case as a 
whole has been placed in the hands of the Court, what kind of action could 
the Commission take in respect of the Applicant’s observations on the 
said Report? It is not entitled to present them simply as they come from 
the Applicant, since Article 19 of the Convention places the Commission 
above the Parties. If it were to adopt these observations and submit them 
as its own, the Applicant would be appearing before the Court under cover 
of the Commission. But Article 44 of the Convention states that ‘‘only 
the High Contracting Parties and the Commission shall have the right to 
bring a case before the Court.’’ 

The wording of this Article brings out its deeper significance. It means 
that the Court has not been set up to settle disputes between the Applicant 
and the State which he is accusing of having violated, in his regard, its 
obligations under the Convention. It means that the Court is a high 
supervisory authority set up to guarantee the European order established 
by the Convention (cf. Statute of the Council of Europe, Article 1 (b)). 

Such being the conception contained in the Convention of the duties 
devolving upon the Court, it is natural that the Applicant should not be 
entitled to appear before it. If he had this right, it is clear that the pro- 
ceedings might degenerate into a simple legal action between the Ap- 
plicant and the State involved, whereas, in the spirit of the Convention, 
the Court was set up not to judge disputes but ‘‘to ensure the observance of 
the engagements undertaken in the present Convention” (Article 19). 

This is the only way of interpreting Article 31 (2) and justifying the 
provision that the Commission’s Report may be transmitted only to the 
States concerned. The Applicant is the person who claims to have been 
injured by the State concerned, but his allegation only provides an op- 
portunity—it could not be otherwise—of considering whether or not that 
State respects its obligations under the Convention. This is the explana- 
tion, too, of Article 31 (2), whereby States are not at liberty to publish 
the Report transmitted to them, and also of the provision in Article 32 (8) 
that the Committee of Ministers is not entitled to publish the Report. 

But, if neither the States to whom the Report has been transmitted, nor 
the Committee of Ministers are at liberty to publish the Report a fortiori 
the Commission has no right to do so. And, in substance, to communicate 
the Report to the Applicant in the manner described in Rule 76 of the 
Rules of Procedure of the Commission is to publish it. 

The provision in the Convention prohibiting publication of the Report 
has been inserted for a good purpose. When a State is accused of a breach 
of its obligations assumed under the Convention, its prestige suffers preju- 
dice. The authors of the Convention thought that steps should be taken 
to safeguard the prestige of such a State during the proceedings. They 
therefore prohibited publication of the Report which contains the opinions 
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of the members (Article 31) and merely prepares the ground for the final 
judgment to be rendered, in accordance with the Convention, by the Court 
or, in some cases by the Committee of Ministers. 

Unity is an important principle in all legal proceedings and by virtue 
of this principle the weight to be given to the Applicant’s observations on 
the Commission’s Report must be determined by the Court alone. 

The provision contained in Rule 76 of the Rules of Procedure of the 
Commission, whereby the Commission decides what action, if any, shall be 
taken in respect of the Applicant’s observations, is contrary to the above 
principle, since it confers on the Commission a discretionary power in- 
compatible with the powers of the Court which has sole jurisdiction at the 
present stage. 

For the above reasons, therefore, Rule 76 of the Rules of Procedure of 
the Commission is contrary to the terms of the Convention. 

However, although the Commission has no authority to communicate the 
Report to the Applicant, it does not follow that the latter may not take 
cognizance of it (in the course of contentious proceedings). 

Since the Applicant has accused one of the Contracting Parties of a 
breach of the undertakings given in the Convention, it is a principle of 
equity (and of law in general) that he should not be denied any means of 
taking cognizance of the Report. The only way to acquaint him with the 
contents of the Report would be for the Registrar to invite him to read it 
in his presence. Should he wish to make any observations on it, the Court 
alone has power to decide in what form they are to be presented. 

This view does not derive from an abstract interpretation of the Con- 
vention, nor does it amount to the Court declaring null and void Rule 76 
of the Rules of Procedure of the Commission. Both the Commission and 
the Irish Government in their submissions, refer to Rule 76 of the Commis- 
sion’s Rules of Procedure, but in order to weigh up their respective argu- 
ments it must first be determined whether Rule 76 complies with the terms 
of the Convention or not. It is clear that this cannot be decided without 
interpreting the text of the Convention. 

True, the Court is not empowered to declare null and void Rule 76 of 
the Commission’s Rules of Procedure, but there is no doubt that the Court 
has the right, and is in duty bound, to refuse to apply any of these rules 
which it regards as contrary to the terms of the Convention, in accordance 
with the principle of domestic law, whereby it is a judge’s duty to refrain 
from applying any legal provision which contravenes the Constitution or 
any regulation which is contrary to law. 

In interpreting the Convention with this end in view, it is clear that the 
Court is not rendering an advisory opinion which could have any force 
outside the context of the present case, but is simply interpreting the Con- 
vention to support the arguments on which its judgment of the case itself 
and its decisions in respect of the preliminary objections and other inci- 
dental points are based, in accordance with the definition of its jurisdic- 
tion in Article 45. (Signed) 


Q. Marmaxis 
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European Convention on Human Rights—arrest and detention without 
trial—Articles 5, 6,7, and 17 of Convention—measures in derogation 
from obligations as provided in Article 15—threats to security of 
the state 


Lawzess Cass (Murits). 
European Court of Human Rights? Judgment of July 1, 1961.? 


As TO PROCEDURE 


1. The present case was referred to the Court on 18th April 1960 by the 
European Commission of Human Rights (hereinafter called ‘‘the Com- 
mission’’) [by a request] dated 12th April 1960. Attached to the request 
was the Report drawn up by the Commission in accordance with Article 
31 of the Convention. The case relates to the Application submitted to the 
Commission under Article 25 of the Convention by G. R. Lawless, a 
national of the Republic of Ireland, against the Government of that State. 

2. Preliminary objections and questions of procedure were raised in the 
present case by both the Commission and the Irish Government, Party to 
the case. The Court ruled on these questions in its Judgment of 14th 
November 1960.3 

The procedure followed up to that date is set forth in the Judgment. 

3. Following that Judgment, the President of the Chamber, by an Order 
of 14th November 1960, set 16th December 1960 as the latest date by which 
the delegates of the Commission were to submit their memorial and 5th 
February 1961 as the latest date for submission of the Irish Government’s 
counter-memorial, 

Pursuant to that Order, the Commission on 16th December 1960 sub- 
mitted a ‘‘Statement with respect to the Counter-Memorial (merits of the 
case), which was communicated to the Irish Government, Party to the 
case, on 19th December 1960. On 8rd February 1961, s.e., before the 
expiry of the allotted period, the Irish Government submitted a document 
entitled ‘‘Observations by the Government of Ireland on the Statement of 
the European Commission of Human Rights filed on 16th December 1960.” 
That document was communicated to the delegates of the Commission on 
7th February 1961, whereupon the case was ready for examination of the 
merits. 

Before the opening of the oral proceedings, the Principal Delegate of 
the Commission notified the Court, by letter to the Registrar dated 14th 
March 1961, of the views of the delegates of the Commission on some of 
the questions raised by the Irish Government in their document of 3rd 
February 1961. The letter of 14th March 1961, a copy of which was sent 
to the Irish Government, was likewise added to the file on the [case]. 

4, Public hearings were held at Strasbourg on 7th, 8th 10th and 11th 
April 1961... . 

1Composed of R. Cassin, President; Judges Q. Maridakis, E. Rodenbourg, R. Me- 


Gonigal, ex officio, G. Balladore Pallieri, E. Arnalds, K. F. Arik; P. Modinos, Registrar. 
2 Exeerpted English text. 8 Above, p. 173. 
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5. Before entering upon the merits of the case, Sir Humphrey WALDOOK, 
Prineipal Delegate of the Commission, brought up certain questions of 
procedure and made the following submission: 


‘‘May it please the Court to rule that the Delegates of the Commis- 
sion are entitled: 


(a) to consider as part of the proceedings in the case those written 
observations of the Applicant on the Commission’s Report con- 
tained in paragraphs 31 to 49 of the Commission’s statement of 
16th December 1960, as indicated on page 15 of the Court’s judg- 
ment of 14th November 1960; 

(b) to make known to the Court the Applicant’s point of view on any 
specific points arising in the course of the debates, as indicated on 
page 15 of the Court’s judgment of 14th November 1960; 

(c) to consider the person nominated by the Applicant to be a person 
available to give such assistance to the delegates as they may think 
fit to request in order to make known to the Court the Applicant’s 
point of view on any specific points arising in the course of the 
debates. ’’ 


6. On this point of procedure the Court gave the following judgment on 
7th April 1961: 


“The Court, 

Having regard to the conclusions presented by the delegates of the 
European Commission of Human Rights at the hearing on 7th April 
1961 ; 

Taking note of the fact that the Agent of the Irish Government does 
not intend to submit conclusions on the matter in question; 

Whereas in its judgment of 14th November 1960 the Court declared 
that there was no reason at this stage to authorise the Commission to 
transmit to it the written observations of the Applicant on the Com- 
mission’s Report ; 

Whereas in the said Judgment, of which the French text only is 
authentic, the Court has recognised the Commission’s right to take 
into account (‘‘de faire état’’) the Applicant’s views on its own au- 
thority, as a proper way of enlightening the Court; 

Whereas this latitude enjoyed by the Commission extends to any 
other views the Commission may have obtained from the Applicant in 
the course of the proceedings before the Court; 

Whereas, on the other hand, the Commission is entirely free to de- 
cide by what means it wishes to establish contact with the Applicant 
and give him an opportunity to make known his views to the Commis- 
sion; whereas in particular it is free to ask the Applicant to nominate 
a person to be available to the Commission’s delegates; whereas it does 
not follow that the person in question has any locus standi in judicio; 


For these reasons, 
Decides unanimously : 


With regard to the conclusions under (a), that at the present stage 
the written observations of the Applicant, as ‘reproduced i in paragraphs 
31 to 49 of the Commission’s statement of 16th December 1960, are not 
to be considered as part of the proceedings in the case; 

With regard to (b) that the Commission has all latitude, in the 
course of debates and in so far as it believes they may be useful to en- 
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lighten the Court, to take into account the views of the Applicant con- 
cerning either the Report or any other specifie point which may have 
arisen since the lodging of the Report; 

With regard to (e), that it was for the Commission, when it con- 
sidered it desirable to do so, to invite the Applicant to place some per- 
son at its disposal, subject to the reservations indicated above.’’ 

7. The Court then heard statements, replies and submissions on matters 
of fact and of law relating to the merits of the case, for the Commission: 
from Sir Humphrey Warpocxg, Principal Delegate; for the Irish Govern- 
ment: from Mr. A. O'KEEFFE, Attorney-General, acting as Agent. 


AS TO THE Facts 


1. The purpose of the Commission’s request—to which is appended the 
Report drawn up by the Commission in accordance with the provisions of 
Article 31 of the Convention—is to submit the case of G. R. Lawless to the 
Court so that it may decide whether or not the facts of the case disclose 
that the Irish Government has failed in its obligations under the Conven- 
tion. 

As appears from the Commission’s request and from its Memorial, G. R. 
Lawless alleges in his Application that, in his case, the Convention has been 
violated by the authorities of the Republic of Ireland, inasmuch as, in 
pursuance of an Order made by the Minister of Justice under section 4 of 
Act No. 2 of 1940 amending the Offences against the State Act, 1939, he 
was detained without trial, between 138th July and 11th December 1957, 
in a military detention camp situated in the territory of the Republic of 
Treland. 

[See statement of facts above, p. 171.] 


Vil 


29. At the written and oral proceedings before the Court, the European 
Commission of Human Rights and the Irish Government made the follow- 
ing submissions: 

The Commission, in its Memorial of 27th June 1960: 


‘‘May it please the Court to take into consideration the findings of 
the Commission in its Report on the case of Gerard Richard Lawless 


and 
(1) to decide 


(a) whether or not the detention of the Applicant without trial 
from 13th July to 11th December 1957 under section 4 of the 
Offences against the State (Amendment) Act, 1940, was in 
conflict with the obligations of the Respondent Government 
under Articles 5 and 6 of the Convention ; 

(b) whether or not such detention was in conflict with the obliga- 
tions of the Respondent Government under Article 7 of the 
Convention ; 

(2) if such detention was in conflict with the obligations of the Re- 
spondent Government under Articles 5 and 6 of the Convention, 
to decide: 
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(a) whether or not the Government’s letter to the Secretary-Gen- 


eral of 20th July 1957 was a sufficient communication for the 
purposes of Article 15, paragraph (3) of the Convention ; 


(b) whether or not, from 13th July to 11th December 1957, there 


existed a public emergency threatening the life of the nation, 
within the meaning of Article 15, paragraph (1) of the Con- 
vention ; 


(c) if such an emergency did exist during that period, whether 


or not the measure of detaining persons without trial under 
section 4 of the 1940 Act, as it was applied by the Govern- 


ment, was a measure strictly required by the exigencies of the 
situation ; 


(8) to decide whether or not the Applicant is, in any event, precluded 
by Article 17 of the Convention from invoking the provisions of 
Articles 5, 6 and 7; 

(4) in the light of its decisions on the questions in paragraphs 1-3 
of these submissions, to adjudge and declare: 


(a) whether or not the facts disclose any breach by the Respond- 


ent Government of its obligations under the Convention; 


(b) if so, what compensation, if any, is due to the Applicant in 


respect of the breach.’’ 


30. The Agent of the Irish Government, at the public hearing on 10th 


April 1961 


‘‘May it please the Court to decide and declare that the answers to 
the questions contained in paragraph 58 of the Commission’s Memorial 
of 27th June 1960 are as follows: 


1. (a) That the detention of the Applicant was not in conflict with the 


(b) 
2, (a) 


(b) 


(e) 


obligations of the Government under Articles 5 and 6 of the 
Convention. 

That such detention was not in conflict with the obligations of 
the Government under Article 7 of the Convention. 

That the Government’s letter of 20th July 1957 was a sufficient 
communication for the purposes of paragraph (3) of Article 15 
of the Convention or, alternatively, that in the present case, the 
Government are not by any of the provisions of the said para- 
graph (3) deprived from relying on paragraph (1) of Article 
15. 


That from 13th July 1957 to llth December 1957 there did 
exist a public emergency threatening the life of the nation, 
within the meaning of Article 15, paragraph (1), of the Con- 
vention. 

That the measure of detaining persons without trial, as it was 
applied by the Government, was a measure strictly required by 
the exigencies of the situation. 


8. That the Applicant is in any event precluded by Article 17 of the 
Convention from invoking the provisions of Articles 5, 6 and 7 of 
the Convention. 


4. (a) 
(b) 


That the facts do not disclose any breach by the Government of - 
their obligations under the Convention. 

That, by reason of the foregoing, no question of compensation 
arises.” 
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Tos Law 


1. Whereas it has been established that G. R. Lawless was arrested by the 
Irish authorities on 11th July 1957 under Sections 21 and 30 of the Offences 
against the State Act (1939) No. 18; that on 18th July 1957, before the 
expiry for the order for arrest made under Act No. 13 of 1939, G. R. Law- 
less was handed a copy of a Detention Order made on 12th July 1957 by 
the Minister of Justice under Section 4 of the Offences against the State 
(Amendment) Act 1940; and that he was subsequently detained, first in 
the military prison in the Curragh and then in the Curragh Internment 
Camp, until his release on 11th December 1957 without having being 
brought before a judge during that period; 

2. Whereas the Court is not called upon to decide on the arrest of G. R. 
Lawless on 11th July 1957, but only, in the light of the submissions put 
forward both by the Commission and by the Irish Government, whether or 
not the detention of G. R. Lawless from 13th July to 11th December 1957 
under Section 4 of the Offences against the State (Amendment) Act, 1940, 
complied with the stipulations of the Convention. 

3. Whereas, in this connection the Irish Government has put in against 
the Application of G. R. Lawless a plea in bar as to the merits derived 
from Article 17 of the Convention; whereas this plea in bar should be 
examined first; 


As to the plea in bar derived from Article 17 of the Convention. 
4. Whereas Article 17 of the Convention provides as follows: 


‘Nothing in this Convention may be interpreted as implying for any 
State, group or person any right to engage in any activity or perform 
any act aimed at the destruction of any of the rights and freedoms set 
forth herein or at their limitation to a greater extent than is provided 
for in the Convention’’; 


5. Whereas the Irish Government submitted to the Commission and re- 
affirmed before the Court (i) that G. R. Lawless, at the time of his arrest 
in July 1957, was engaged in IRA activities; (ii) that the Commission, in 
paragraph 138 of its Report, had already observed that his conduct was 
“such as to draw upon the Applicant the gravest suspicion that, whether 
or not he was any longer a member, he was still concerned with the ac- 
tivities of the IRA at the time of his arrest in July 1957’’; (iii) that the 
IRA was banned on account of its activity aimed at the destruction of the 
rights and freedoms set forth in the Convention; that, in July 1957, G. R. 
Lawless was thus concerned in activities falling within the terms of 
Article 17 of the Convention; that he therefore no longer had a right to 
rely on Article 5, 6, 7 or any other Article of the Convention; that no 
State, group or person engaged in activities falling within the terms of 
Article 17 of the Convention may rely on any of the provisions of the Con- 
vention; that this construction was supported by the Commission’s de- 
cision on the admissibility of the Application submitted to it in 1957 by the 


192 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


German Communist Party; that, however, where Article 17 is applied, a 
Government is not released from its obligation towards other Contracting 
Parties to ensure that its conduct continues to comply with the provisions 
of the Convention ; 

6. Whereas the Commission, in the Report and in the course of the 
written pleadings and oral hearings before the Court, expressed the view 
that Article 17 is not applicable in the present case; whereas the submis- 
sions of the Commission on this point may be summarised as follows: that 
the general purpose of Article 17 is to prevent totalitarian groups from 
exploiting in their own interest the principles enunciated by the Conven- 
tion; but that to achieve that purpose it is not necessary to take away 
every one of the rights and freedoms guaranteed in the Convention from 
„persons found to be engaged in activities aimed at the destruction of any 
of those rights and freedoms; that Article 17 covers essentially those rights 
which, if invoked, would facilitate the attempt to derive therefrom a right 
to engage personally in activities aimed at the destruction of ‘‘any of the 
rights and freedoms set forth in the Convention’’; that the decision on the 
admissibility of the Application submitted by the German Communist 
Party (Application No. 250/57) was perfectly consistent with this con- 
struction of Article 17; that there could be no question, in connection 
with that Application, of the rights set forth in Articles 9, 10 and 11 of the 
Convention, since those rights, if extended to the Communist Party, would 
have enabled it to engage in the very activities referred to in Article 17; 

Whereas, in the present case, the Commission was of the opinion that, 
even if G. R. Lawless was personally engaged in IRA activities at the time 
of his arrest, Article 17 did not preclude him from claiming the protection 
of Articles 5 and 6 of the Convention nor absolve the Irish Government 
from observing the provisions of those Articles, which protect every person 
against arbitrary arrest and detention without trial; 

7. Whereas in the opinion of the Court the purpose of Article 17, inso- 
far as it refers to groups or to individuals, is to make it impossible for 
them to derive from the Convention a right to engage in any activity or 
perform any act aimed at destroying any of the rights and freedoms set 
forth in the Convention; whereas, therefore, no person may be able to 
take advantage of the provisions of the Convention to perform acts aimed 
at destroying the aforesaid rights and freedoms; whereas this provision, 
which is negative in scope, cannot be construed a contrarto as depriving a 
physical person of the fundamental individual rights guaranteed by 
Articles 5 and 6 of the Convention; whereas, in the present instance G. R. 
Lawless has not relied on the Convention in order to justify or perform 
acts contrary to the rights and freedoms recognised therein but has com- 
plained of having been deprived of the guarantees granted in Articles 5 
and 6 of the Convention; whereas, accordingly, the Court cannot, on this 
ground, accept the submissions of the Irish Government. 


As to whether the detention of G. R. Lawless without trial from 13th July 
to 11th December 1957 under Section 4 of the Offences against the State 
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(Amendment) Act 1940, conflicted with the Irish Government’s obligations 
under Articles 5 and 6 of the Convention. 


8. Whereas Article 5 of the Convention reads as follows: 


“*(1) Everyone has the right to liberty and security of person. 
No one shall be deprived of his liberty save in the following cases 
and in accordance with a procedure prescribed by law: 


(a) the lawful detention of a person after conviction by a competent 
court; 

(b) the lawful arrest or detention of a person for non-compliance with 
the lawful order of a court or in order to secure the fulfilment of 
any obligation prescribed by law; 

(c) the lawful arrest or detention of a person effected for the purpose 
of bringing him before the competent legal authority on reasonable 
suspicion of having committed an offence or when it is reasonably 
considered necessary to prevent his committing an offence or 
fleeing after having done so; 

(d) the detention of a minor by lawful order for the purpose of educa- 
tional supervision or his lawful detention for the purpose of bring- 
ing him before the competent legal authority ; 

(e) the lawful detention of persons for the prevention of the spreading 
of infectious diseases of persons of unsound mind; alcoholics or 
drug addicts or vagrants; 

(£) the lawful arrest or detention of a person to prevent his effecting 
an unauthorised entry into the country or of a person against 
whom action is being taken with a view to deportation or extradi- 
tion. 

(2) Everyone who is arrested shall be informed promptly, in a lan- 

guage which he understands, of the reasons for his arrest and of any 

charge against him. 

(3) Everyone arrested or detained in accordance with the provisions 

of paragraph 1 (c) of this Article shall be brought promptly before a 

judge or other officer authorised by law to exercise judicial power and 

shall be entitled to trial within a reasonable time or to release pending 
trial. Release may be conditioned by guarantees to appear for trial. 

(4) Everyone who is deprived of his liberty by arrest or detention 

shall be entitled to take proceedings by which the lawfulness of his 

detention shall be decided speedily by a court and his release ordered 
if the detention is not lawful. 

(5) Everyone who has been the victim of arrest or detention in con- 

travention of the provisions of this Article shall have an enforceable 

right to compensation.’’ 


9. Whereas the Commission, in its Report, expressed the opinion that the 
detention of G. R. Lawless did not fall within any of the categories of cases 
listed in Article 5, paragraph 1 of the Convention and hence was not a 
measure deprivative of liberty which was authorised by the said clause; 
whereas it is stated in that opinion that under Article 5, paragraph 1, 
deprivation of liberty is authorised in six separate categories of cases of 
which only those referred to in sub-paragraphs (b) im fine (‘‘in order to 
secure the fulfilment of any obligation prescribed by law’’) and (c) of the 
said paragraph come into consideration in the present instance, the Irish 
Government having invoked each of these sub-paragraphs before the Com- 
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mission as justifying the detention of G. R. Lawless; that, with regard to 
Article 5, paragraph 1 (b) in fine, the detention of Lawless by order of a 
Minister of State on suspicion of being engaged in activities prejudicial 
to the preservation of public peace and order or to the security of the 
State cannot be deemed to be a measure taken ‘‘in order to secure the ful- 
filment of any obligation prescribed by law,’’ since that clause does not 
contemplate arrest or detention for the prevention of offences against public 
peace and public order or against the security of the State but for securing 
the execution of specific obligations imposed by law; 

That, moreover, according to the Commission, the detention of a R. Law- 

less is not covered by Article 5, paragraph 1 (c), since he was not brought 
before the competent judicial anthiority during the period under review; 
that paragraph 1 (c) authorises the arrest or detention of a person on 
suspicion of being engaged in criminal activities only when it is effected 
for the purpose of bringing him before the competent judicial authority ; 
_ that the Commission has particularly pointed out in this connexion that 
both the English and French versions of the said clause make it clear that 
the words ‘‘effected for the purpose of bringing him before the competent 
judicial authority’’ apply not only to the case of a person arrested or de- 
tained on ‘‘reasonable suspicion of having committed an offence’’ but also 
to the case of a person arrested or detained ‘‘when it is reasonably con- 
sidered necessary to prevent his committing an offence or fleeing after 
having done so’’; that, furthermore, the presence of a comma in the French 
version after the words ‘‘s’il a été arrété et détenu en vue d'être conduit 
devant l’autorité judiciaire compétente” means that this passage qualifies 
all the categories of arrest and detention mentioned after the comma; that, 
in addition, paragraph 1 (c) of Article 5 has to be read in conjunction with 
paragraph 3 of the same Article whereby everyone arrested or detained in 
accordance with the provisions of paragraph 1 (c) of the said Article 
shall be brought promptly before a judge; that it is hereby confirmed that 
Article 5, paragraph 1 (e), allows the arrest or detention of a person ef- 
fected solely for the purpose of bringing him before a judge; 

‘Whereas the Commission has expressed no opinion on whether or not 
the detention of G. R. Lawless was consistent with the provisions of Article 
6 of the Convention ; 

10. Whereas the Irish Government have contended before the Court 
—that the detention from 18th July to 11th December 1957 of Q. R. Lawless 

_--whose general conduct together with a number of specific circumstances 
drew upon him, in the opinion of the Commission itself (paragraph 138 of 
its Report), ‘‘the gravest suspicion that he was concerned with the ac- 
tivities of the IRA” at the time of his arrest in July 1957—was not a 
violation of Article 5 or 6 of the Convention; whereas the Irish Government 
have contended that the Convention does not require that a person ar- 
rested or detained on preventive grounds shall be brought before a judicial 
authority ; and that, consequently, the detention of Q. R. Lawless did not 
conflict with the stipulations of the Convention; whereas on this point the 
Irish Government, not relying before the Court, as they had done before 
the Commission, on paragraph 1 (b) of Article 5, have made submissions 
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which include the following: that Article 5, paragraph 1 (e) refers to two 
entirely separate categories of cases of deprivation of liberty—those where 
& person is arrested or detained ‘‘on reasonable suspicion of having com- 
mitted an offence’’ and those where a person is arrested or detained ‘‘when 
it is reasonably considered necessary to prevent his committing an offence, 
ete.’’; that it is clear from the wording of the said clause that the obliga- 
tion to bring the arrested or detained person before the competent judicial 
authority applies only to the former category of case; that this is the 
meaning of the clause, particularly in the English version ; 

—that the preliminary work on Article 5 supports this construction of 
the said clause; that account must be taken of the fact that the said Article 
is derived from a proposal submitted to the Committee of Experts by the 
United Kingdom delegation in March 1950 and that the French version is 
consequently only a translation of the original English text; that, as re- 
gards paragraph 1 (c) of the Article, the words ‘‘or when it is reasonably 
considered necessary’ appeared in the first draft as ‘‘or which is rea- 
sonably considered to be necessary’’ and, in the English version, clearly 
refer to the words ‘‘arrest or detention’’ and not to the phrase ‘‘effected 
for the purpose of bringing him before the competent legal authority’’; 
that this clause subsequently underwent only drafting alterations; 

—that Article 5, paragraph 3, does not conflict with this construction of 
paragraph 1 (c) of the same Article; that paragraph 3 applies only to the 
first category of cases mentioned in paragraph 1 (e) and not to cases of 
the arrest or detention of a person ‘‘ when it is reasonably considered neces- 
sary to prevent his committing an offence’’; that this interpretation is sup- 
ported by the fact that in the Common Law countries a person cannot be 
put on trial for having intended to commit an offence; 

—that Article 5, paragraph 8, is also derived from a proposal submitted 
in March 1950 by the United Kingdom delegation to the ‘‘Committee of 
Experts” convened to prepare the first draft of a Convention; that the 
British proposal was embodied in the draft produced by the Committee of 
Experts; that this draft was then examined by a ‘‘Conference of Senior 
Officials’’ who deleted from paragraph 3 the words ‘‘or to prevent his com- 
mitting a crime’’; that paragraph 3, after amendment by the Senior Of- 
ficials, accordingly read as follows: 


“ Anyone arrested or detained on the charge of having committed a 
crime, in accordance with the provisions of paragraph 1(c), shall be 
brought promptly before a judge or other officer authorised by law.’’; 


—that it follows from the foregoing that the Senior Officials intended to 
exclude from Article 5, paragraph 3, the case of a person arrested to pre- 
vent his committing a crime; that this intention on the part of the Senior 
Officials is further confirmed by the following passage in their Report to 
the Committee of Ministers [Doc. CM/WP IV (50) 19, p. 14]: 


“The Conference considered it useful to point out that where au- 
thorised arrest or detention is effected on reasonable suspicion of 
preventing the commission of a crime, it should not lead to the intro- 
duction of a regime of a Police State. It may, however, be necessary 
in certain circumstances to arrest an individual in order to prevent 


196 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


his committing a crime, even if the facts which show his intention to 
commit the crime do not of themselves constitute a penal offence. In 
order to avoid any possible abuses of the right thus conferred on public 
authorities, Article 13, para. 2, will have to be applied strictly.’’; 


that it is clear from the report of the Senior Officials that they—being 
aware of the danger of abuse in applying a clause which, as in the case of 
Article 5, paragraph 1 (c), allows the arrest or detention of a person when 
it is reasonably considered necessary to prevent his committing an offence— 
wished to obviate that danger not by means of a judicial decision but 
through the strict enforcement of the rule in Article 13, paragraph 2, of the 
draft, which later became Article 18 of the Convention; and that Article 
5 subsequently underwent only drafting alterations which, however, did not 
make the meaning of the text absolutely clear or render it proof against 
misinterpretation ; 

Whereas the Irish Government have contended that Article 6 of the 
Convention is irrelevant to the present case, since there was no criminal 
charge against Lawless; 

11. Whereas the Commission in its Report and its Principal Delegate at 
the oral hearing rebutted the construction placed by the Irish Government 
on Article 5 and based in part on the preparatory work; whereas the Com- 
mission contends in the first place that, in accordance with a well-estab- 
lished rule concerning the interpretation of international treaties, it is not 
permissible to resort to preparatory work when the meaning of the clauses 
to be construed is clear and unequivocal; and that even reference to the 
preparatory work can reveal no ground for questioning the Commission’s 
interpretation of Article 5; whereas, in support of its interpretation, it has 
put forward submissions which may be summarised as follows: that it is 
true that, in the Council of Europe, Article 5 is derived from a proposal 
made to the Committee of Experts by the United Kingdom delegation in 
March 1950, but that that proposal was based on a text introduced in the 
United Nations by a group of States which included not only the United 
Kingdom but also France; that the United Nations text was prepared in a 
number of languages, including English and French; that the British 
delegation, when introducing their proposal in the Committee of Experts 
of the Council of Europe, put in both the French and the English versions 
of the text in question; that the English version cannot therefore be re- 
garded as the dominant text; that on the contrary, all the evidence goes to 
show that the changes made in the English version, particularly in that of 
Article 5, paragraph 1 (c), during the preparatory work at the Council 
of Europe were intended to bring it into line with the French text, which, 
apart from a few drafting alterations of no importance to the present case, 
was essentially the same as that finally adopted for Article 5 of the Con- 
vention; that this is true even of the comma after the words ‘‘autorité 
judiciaire compétente,’’ which strictly bears out the construction placed by 
the Commission on Article 5, paragraph 1 (e); that the preparatory work 
on Article 5, paragraph 3, leaves no room for doubt about the intention of 
the authors of the Convention to require that everyone arrested or de- 
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tained in one or other of the circumstances mentioned in paragraph 1 (e) 
of the same Article should be brought promptly before a judge; that this 
text, too, had its origin in the United Nations draft Covenant in both lan- 
guages; that the words ‘‘on the charge of having committed a crime’’ were 
in fact deleted on 7th August 1950 by the Committee of Ministers them- 
selves, but only in order to bring the English text into line with the French, 
which had already been given the following wording by the Conference of 
Senior Officials: ‘‘Toute personne arrétée ou détenue, dans les conditions 
prévues au paragraphe 1 (c) etc... .’’; and that the submissions of the 
Irish Government therefore receive no support from the preparatory work; 

12. Whereas in the first place, the Court must point out that the rules 
set forth in Article 5, paragraph 1 (b), and Article 6 respectively are ir- 
relevant to the present proceedings, the former because G. R. Lawless was 
not detained ‘‘for non-compliance with the ... order of a court” and the 
latter because there was no criminal charge against him; whereas, on this 
point, the Court is required to consider whether or not the detention of G. 
R. Lawless from 13th July to 11th December 1957 under the 1940 Amend- 
ment Act conflicted with the provisions of Article 5, paragraphs 1 (c) 
and 3; 

13. Whereas, in this connection, the question referred to the judgment 
of the Court is whether or not the provisions of Article 5, paragraphs 1 (c) 
and 8, prescribe that a person arrested or detained ‘‘when it is reasonably 
considered necessary to prevent his committing an offence’’ shall be brought 
before a judge, in other words whether, in Article 5, paragraph 1 (c), the 
expression ‘‘effected for the purpose of bringing him before the competent 
judicial authority’? qualifies only the words ‘‘on reasonable suspicion of 
having committed an offence’’ or also the words ‘‘when it is reasonably 
considered necessary to prevent his committing an offence’’; 

14. Whereas the wording of Article 5, paragraph 1 (c), is sufficiently 
clear to give an answer to this question; whereas it is evident that the ex- 
pression ‘‘effected for the purpose of bringing him before the competent 
legal authority” qualifies every category of cases of arrest or detention 
referred to in that sub-paragraph; whereas it follows that the said clause 
permits deprivation of liberty only when such deprivation is effected for 
the purpose of bringing the person arrested or detained before the com- 
petent judicial authority, irrespective of whether such person is a person 
who is reasonably suspected of having committed an offence, or a person 
whom it is reasonably considered necessary to restrain from committing an 
offence, or a person whom it is reasonably considered necessary to restrain 
from absconding after having committed an offence; 

Whereas, further, paragraph 1 (c) of Article 5 cam be construed only 
if read in conjunction with paragraph 3 of the same Article, with which 
it forms a whole; whereas paragraph 3 stipulates categorically that ‘‘every- 
one arrested or detained in accordance with the provisions of paragraph 1 
(c) of this Article shall be brought promptly before a judge...’ and 
‘shall be entitled to trial within a reasonable time’’; whereas it plainly 
entails the obligation to bring everyone arrested or detained in any of the 
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circumstances contemplated by the provisions of paragraph 1 (c) before a 
_ Judge for the purpose of examining the question of deprivation of liberty 
or for the purpose of deciding on the merits; whereas such is the plain and 
natural meaning of the wording of both paragraph 1 (ce) and paragraph 3 
of Article 5; 

Whereas the meaning thus arrived at by grammatical analysis is fully in 
harmony with the purpose of the Convention which is to protect the free- 
dom and security of the individual against arbitrary detention or arrest; 
whereas it must be pointed out in this connexion that, if the construction 
placed by the Court on the aforementioned provisions were not correct, 
anyone suspected of harbouring an intent to commit an offence could be 
arrested and detained for an unlimited period on the strength merely of an 
executive decision without its being possible to regard his arrest or deten- 
tion as a breach of the Convention; whereas such an assumption, with all 
its implications of arbitrary power, would lead to conclusions repugnant 
to the fundamental principles of the Convention; whereas, therefore, the 
Court cannot deny Article 5, paragraphs 1 (c) and 3, the plain and natural 
meaning which follows both from the precise words used and from the im- 
pression created by their context; whereas, therefore, there is no reason to 
concur with the Irish Government in their analysis of paragraph 3 seeking 
to show that that clause is applicable only to the first category of cases 
referred to in Article 5, paragraph 1 (c), to the exclusion of cases of 
arrest or detention of a person ‘‘when it is reasonably considered necessary 
to prevent his committing an offence’’; 

Whereas, having ascertained that the text of Article 5, paragraphs 1 (c) 
and 3, is sufficiently clear in itself and means, on the one hand, that every 
person whom ‘‘it is reasonably considered necessary to prevent ... com- 
mitting an offence’’ may be arrested or detained only ‘‘for the purpose of 
bringing him before the competent legal authority’’ and, on the other 
hand, that once a person is arrested or detained he shall be brought before 
a judge and ‘‘shall be entitled to trial within a reasonable time,’’ and that, 
having also found that the meaning of this text is in keeping with the 
purpose of the Convention, the Court cannot, having regard to a generally 
recognised principle regarding the interpretation of international treaties, 
resort to the preparatory work; 

15. Whereas it has been shown that the detention of G. R. Lawless from 
18th July to 11th December 1957 was not ‘‘effected for the purpose of 
bringing him before the competent legal authority’’ and that during his 
detention he was not in fact brought before a judge for trial ‘‘within a 
reasonable time’’; whereas it follows that his detention under Section 4 of 
the Irish 1940 Act was contrary to the provisions of Article 5, paras. 1 (e) 
and 8 of the Convention ; whereas it will therefore be necessary to examine 
whether, in the particular circumstances of the case, the detention was 
justified on other legal grounds; 


As to whether the detention of G. R. Lawless from 13th July to 11th De- 
cember 1957 under Section 4 of the Offences against the State (Amend- 
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ment) Act, 1940, conflicted with the Irish Government’s obligations under 
Article 7 of the Convention. 


16. Whereas the Commission referred before the Court to the renewed 
allegation of G. R. Lawless that his detention constituted a violation of 
Article 7 of the Convention; whereas the said Article reads as follows: 


**(1) No one shall be held guilty of any criminal offence on account of 
any act or omission which did not constitute a criminal offence under 
national or international law at the time when it was committed. 
Nor shall a heavier penalty be imposed than the one that was ap- 
plicable at the time the criminal offence was committed. 

(2) This Article shall not prejudice the trial and punishment of any 
person for any act or omission which, at the time when it was com- 
mitted, was criminal according to the general principles of law recog- 
nised by civilised nations.’’ f 


Whereas the submissions made by G. R. Lawless before the Commission 
were substantially as follows: that the 1940 Act was brought into force on 
8th July 1957 and that he was arrested on 11th July 1957; that it was 
evident from the proceedings before the Detention Commission—which had 
to examine cases of detention effected under the 1940 Act—that the Min- 
ister of State, in signing the warrant of detention, had taken into con- 
sideration matters alleged to have occurred before 8th July 1957; that, if 
the substance rather than the form of the 1940 Act were considered, de- 
tention under that Act would constitute a penalty Yor having committed 
an offence; that the offences to which the 1940 Act relates were not punish- 
able before 8th July 1957, when the Act came into force; that, furthermore, 
if he had been convicted of the alleged offences by an ordinary court, he 
would in all probability have been sentenced to less severe penalties which 
would have been subject to review on appeal in due course of law; 

17. Whereas the Commission, in its Report, expressed the opinion that 
Article 7 was not applicable in the present case; that in particular, G. R. 
Lawless was not detained as a result of a conviction on a criminal charge 
and that his detention was not a ‘‘heavier penalty’’ within the meaning of 
Article 7; that, moreover, there was no question of Section 4 of the 1940 
Act being applied retroactively, since a person was liable to be detained 
under that clause only if a Minister of State was of the opinion that that 
person was, after the power of detention conferred by Section 4 had come 
into force, engaged in activities prejudicial to the preservation of public 
peace and order or the security of the State; 

18. Whereas the Irish Government share the Commission’s opinion on 
this point; 

19. Whereas the proceedings show that the Irish Government detained 
G. R. Lawless under the Offences against the State (Amendment) Act, 1940, 
for the sole purpose of restraining him from engaging in activities 
prejudicial to the preservation of publie peace and order or the security of 
the State; whereas his detention, being a preventive measure, cannot be 
deemed to be due to his having been held guilty of a criminal offence within 
the meaning of Article 7 of the Convention; whereas it follows that Article 
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7 has no bearing on the case of G. R. Lawless; whereas, therefore, the Irish 
Government, in detaining G. R. Lawless under the 1940 Act, did not 
violate their obligations under Article 7 of the Convention; 


As to whether, despite Articles 5 and 6 of the Convention, the detention of 
G. R. Lawless was justified by the right of derogation allowed to the High 
Contracting Parties in certain exceptional circumstances under Article 15 
of the Convention. 


20. Whereas the Court is called upon to decide whether the detention of 
G. R. Lawless from 18th July to 11th December 1957 under the Offences 
against the State (Amendment) Act, 1940, was justified, despite Articles 
5 and 6 of the Convention, by the right of derogation allowed to the High 
Contracting Parties in certain exceptional circumstances under Article 15 
of the Convention ; i 

21. Whereas Article 15 reads as follows: 


‘“(1) In time of war or other public emergency threatening the life 
of the nation any High Contracting Party may take measures dero- 
gating from its obligations under this Convention to the extent strictly 
required by the exigencies of the situation, provided that such meas- 
ures are not inconsistent with its other obligations under international 
law. 


(2) No derogation from Article 2, except in respect of deaths re- 
sulting from lawful acts of war, or from Articles 3, 4 (paragraph 1) 
and 7 shall be made under this provision. 


(3) Any High Contracting Party availing itself of this right of 
derogation shall keep the Secretary-General of the Council of Europe 
fully informed of the measures which it has taken and the reasons 
therefor. It shall also inform the Secretary-General of the Council 
of Europe when such measures have ceased to operate and the pro- 
visions of the Convention are again being fully executed.’’; 


22. Whereas it follows from these provisions that, without being re- 
leased from all its undertakings assumed in the Convention, the Govern- 
ment of any High Contracting Party has the right, in case of war or 
public emergency threatening the life of the nation, to take measures 
derogating from its obligations under the Convention other than those 
named in Article 15, paragraph 2, provided that such measures are strictly 
limited to what is required by the exigencies of the situation and also that 
they do not conflict with other obligations under international Jaw; 
whereas it is for the Court to determine whether the conditions laid down 
in Article 15 for the exercise of the exceptional right of derogation have 
been fulfilled in the present case. 


(a) As to the existence of a public emergency threatening the life of 
the nation 


23. Whereas the Irish Government, by a Proclamation dated 5th July 
1957 and published in the Official Gazette on 8th July 1957, brought into 
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force the extraordinary powers conferred upon it by Part II of the Of 
fences against the State (Amendment) Act, 1940, ‘‘to secure the preserva- 
tion of public peace and order’’; 

24. Whereas, by letter dated 20th July 1957 addressed to the Secretary- 
General of the Council of Europe, the Irish Government expressly stated 
that ‘‘the detention of persons under the Act is considered necessary to 
prevent the commission of offences against public peace and order and to 
prevent the maintaining of military or armed forces other than those 
authorised by the Constitution’’; 

25. Whereas, in reply to the Application introduced by G. R. Lawless 
before the Commission, the Irish Government adduced a series of facts 
from which they inferred the existence, during the period mentioned, of 
“a public emergency threatening the life of the nation’’ within the mean- 
ing of Article 15; 

26. Whereas, before the Commission, G. R. Lawless submitted in support 
of his application that the aforesaid facts, even if proved to exist would 
not have constituted a ‘‘public emergency threatening the life of the 
nation’’ within the meaning of Article 15; whereas, moreover, he disputed 
some of the facts adduced by the Irish Government; 

27. Whereas the Commission, following the investigation carried out by 
it in accordance with Article 28 of the Convention, expressed a majority 
opinion in'its Report that in ‘‘ July 1957 there existed in Ireland a public 
emergency threatening the life of the nation within the meaning of Article 
15, paragraph 1, of the Convention’’; 

28. Whereas, in the general context of Article 15 of the Convention, 
the natural and customary meaning of the words ‘‘other public emergency 
threatening the life of the nation’’ is sufficiently clear; whereas they refer 
to an exceptional situation of crisis or emergency which affects the whole 
population and constitutes a threat to the organised life of the community 
of which the State is composed; whereas, having thus established the 
natural and customary meaning of this conception, the Court must 
determine whether the facts and circumstances which led the Irish Gov- 
ernment to make their Proclamation of 5th July 1957 come within this 
conception; whereas the Court, after an examination, find this to be the 
case; whereas the existence at the time of a ‘‘public emergency threatening 
the life of the nation,’’ was reasonably deduced by the Irish Government 
from a combination of several factors, namely: in the first place, the ex- 
istence in the territory of the Republic of Ireland of a secret army en- 
gaged in unconstitutional activities and using violence to attain its pur- 
poses; secondly, the fact that this army was also operating outside the 
territory of the State thus seriously jeopardising the relations of the 
Republic of Ireland with its neighbour; thirdly, the steady and alarming 
increase in terrorist activities from the autumn of 1956 and thronghout 
the first half of 1957; 

29. Whereas, despite the gravity of the situation, the Government had 
succeeded, by using means available under ordinary legislation, in keeping 

publie institutions functioning more or less normally, but whereas the 
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homicidal ambush on the night of 3rd to 4th July 1957 in the territory 
of Northern Ireland near the border had brought to light, just before 
12th July—a date, which, for historical reasons is particularly critical for 
the preservation of public peace and order—the imminent danger to the 
nation caused by the continuance of unlawful activities in Northern Ireland 
by the IRA and various associated groups, operating from the territory 
of the Republic of Ireland. 

30. Whereas, in conclusion, the Irish Government were justified in de- 
elaring that there was a public emergency in the Republic of Ireland 
threatening the life of the nation and were hence entitled, applying the 
provisions of Article 15, paragraph 1, of the Convention for the purposes 
for which those provisions were made, to take measures derogating from 
their obligations under the Convention; 


(b) As to whether the measures taken in derogation from obligations 
under the Convention were ‘‘strictly required by the exigencies 
of the situation” 


31. Whereas Article 15, paragraph 1, provides that a High Contracting 
Party may derogate from its obligations under the Convention only ‘‘to 
the extent strictly required by the exigencies of the situation’’; whereas 
it is therefore necessary, in the present case, to examine whether the 
bringing into force of Part II of the 1940 Act was a measure strictly 
required by the emergency existing in 1957; 

32. Whereas G. R. Lawless contended before the Commission that even 
if the situation in 1957 was such as to justify derogation from obligations 
under the Convention, the bringing into operation and the enforcement 
of Part II of the Offences against the State (Amendment) Act 1940 were 
disproportionate to the strict requirements of the situation ; 

33. Whereas the Irish Government, before both the Commission and the 
Court, contended that the measures taken under Part II of the 1940 Act 
were, in the circumstances, strictly required by the exigencies of the situa- 
tion in accordance with Article 15, paragraph 1, of the Convention; 

34. Whereas while the majority of the Commission concurred with the 
Irish Government’s submissions on this point, some members of the Com- 
mission drew from the facts established different legal conclusions. 

35. Whereas it was submitted that in view of the means available to the 
Trish Government in 1957 for controlling the activities of the IRA and 
its splinter groups the Irish Government could have taken measures which 
would have rendered superfluous so grave a measure as detention without 
trial; whereas, in this connection, mention was made of the application 
of the ordinary criminal law, the institution of special criminal courts 
of the type provided for by the Offences against the State Act, 1939, or of 
military courts; whereas it would have been possible to consider other 
measures such as the sealing of the border between the Republic of Ireland 
and Northern Ireland; 

36. Whereas, however, considering, in the judgment of the Court, that in 
1957 the application of the ordinary law had proved unable to check the 
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growing danger which threatened the Republie of Ireland ; whereas the ordi- 
nary criminal courts, or even the special criminal courts or military courts, 
could not suffice to restore peace and order; whereas, in particular, the 
amassing of the necessary evidence to convict persons involved in activities 
of the IRA and its splinter groups was meeting with great difficulties 
caused by the military, secret and terrorist character of those groups and 
the fear they created among the population; whereas the fact that these 
groups operated mainly in Northern Ireland, their activities in the Re- 
public of Ireland being virtually limited to the preparation of armed 
raids across the border was an additional impediment to the gathering 
of sufficient evidence; whereas the sealing of the border would have had 
extremely serious repercussions on the population as a whole, beyond the 
extent required by the exigencies of the emergency ; 

Whereas it follows from the foregoing that none of the above-mentioned 
means would have made it possible to deal with the situation existing in 
Ireland in 1957; whereas, therefore, the administrative detention—as insti- 
tuted under the Act (Amendment) of 1940—of individuals suspected of 
intending to take part in terrorist activities, appeared, despite its gravity, 
to be a measure required by the circumstances; 

37. Whereas, moreover, the Offences against the State (Amendment) 
Act of 1940, was subject to a number of safeguards designed to prevent 
abuses in the operation of the system of administrative detention; whereas 
the application of the Act was thus, subject to constant supervision by 
Parliament, which not only received precise details of its enforcement 
at regular intervals but could also at any time, by a Resolution, annul 
the Government’s Proclamation which had brought the Act into force; 
whereas the Offences against the State (Amendment) Act 1940, provided 
for the establishment of a ‘‘Detention Commission’’ made up of three 
members, which the Government did in fact set up, the members being 
an officer of the Defence Forces and two judges; whereas any person de- 
tained under this Act could refer his case to that Commission whose 
opinion, if favourable to the release of the person concerned, was binding 
upon the Government; whereas, moreover, the ordinary courts could 
themselves compel the Detention Commission to carry out its functions; 

Whereas, in conclusion, immediately after the Proclamation which 
brought the power of detention into force, the Government publicly an- 
nounced that it would release any person detained who gave an undertaking 
to respect the Constitution and the Law and not to engage in any illegal 
activity, and that the wording of this undertaking was later altered to 
one which merely required that the person detained would undertake to 
observe the law and refrain from activities contrary to the 1940 Act; 
whereas the persons arrested were informed immediately after their arrest 
that they would be released following the undertaking in question; whereas 
in a democratic country such as Ireland the existence of this guarantee of 
release given publicly by the Government constituted a legal obligation 
on the Government to release all persons who gave the undertaking; 

Whereas, therefore, it follows from the foregoing that the detention 
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without trial provided for by the 1940 Act, subject to the above-mentioned 
safeguards, appears to be a measure strictly required by the exigencies 
of the situation within the meaning of Article 15 of the Convention; 

38. Whereas, in the particular case of G. R. Lawless, there is nothing 
to show that the powers of detention conferred upon the Irish Government 
by the Offences against the State (Amendment) Act 1940, were employed 
against him, either within the meaning of Article 18 of the Convention, 
for a purpose other than that for which they were granted, or within the 
meaning of Article 15 of the Convention, by virtue of a measure going 
beyond what was strictly required by the situation at that time; whereas on 
the contrary, the Commission, after finding in its Decision of 30th August 
1958 on the admissibility of the Application that the Applicant had in 
fact submitted his Application to it after having exhausted the domestic 
remedies, observed in its Report that the general conduct of G. R. Lawless, 
“his association with persons known to be active members of the IRA, his 
conviction for carrying incriminating documents and other circumstances 
were such as to draw upon the Applicant the gravest suspicion that, whether 
or not he was any longer a member, he still was concerned with the ac- 
tivities of the IRA at the time of his arrest in July 1957; whereas the 
file also shows that, at the beginning of G. R. Lawless’s detention under 
Act No. 2 of 1940, the Irish Government informed him that he would be 
released if he gave a written undertaking ‘‘to respect the Constitution of 
Ireland and the Laws’’ and not to ‘‘be a member of or assist any organisa- 
tion that is an unlawful organisation under the Offences against the State 
Act, 1939”; whereas in December 1957 the Government renewed its offer 
in a different form, which was accepted by G. R. Lawless, who gave a 
verbal undertaking before the Detention Commission not to ‘‘take part 
in any activities that are illegal under the Offences against the State Acts 
1939 and 1940’’ and was accordingly immediately released. 


(c) As to whether the measures derogating from obligations under 
the Convention were ‘‘inconsistent with ... other obligations 
under international law” 


39. Whereas Article 15, paragraph 1, of the Convention authorises a 
High Contracting Party to take measures derogating from the Convention 
only provided that they ‘‘are not inconsistent with ... other obligations 
under international law’’; 

40. Whereas, although neither the Commission nor the Irish Govern- 
ment have referred to this provision in the proceedings, the function of 
the Court, which is to ensure the observance of the engagements under- 
taken by the Contracting Parties in the Convention (Article 19 of the 
Convention), requires it to determine proprio motu whether this condition 
has been fulfilled in the present case; 

41. Whereas no facts have come to the knowledge of the Court which 
give it cause to hold that the measures taken by the Irish Government 
derogating from the Convention may have conflicted with the said 
Government’s other obligations under international law; 
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As to whether the letter of 20th July 1957 from the Irish Government 
to the Secretary-General of the Council of Europe was a sufficient notifica- 
tion for the purpose of Article 15, paragraph 3 of the Convention. 


42. Whereas Article 15, paragraph 3, of the Convention provides that 
a Contracting Party availing itself of the right of derogation under para- 
graph 1 of the same Article shall keep the Secretary-General of the Council 
of Europe fully informed of the measures which it has taken and the 
reasons therefor and shall also inform him when such measures have 
ceased to operate; 

43. Whereas, in the present case, the Irish Government, on 20th July, 
1957, sent the Secretary-General of the Council of Europe a letter inform- 
ing him—as is stated therein: ‘‘in compliance with Article 15 (3) of the 
Convention’’—that Part IT of the Offences against the State (Amendment) 
Act, 1940, had been brought into force on 8th July 1957; whereas copies 
of the Irish Government’s Proclamations on the subject and of the 1940 
Act itself were attached to the said letter; whereas the Irish Government 
explained in the said letter that the measure in question was ‘‘considered 
necessary to prevent the commission of offences against public peace and 
order and to prevent the maintaining of military or armed forces other 
than those authorised by the Constitution’’; 

44. Whereas G. R. Lawless contested before the Commission the Irish 
Government’s right to rely on the letter of 20th July 1957 as a valid 
notice of derogation under Article 15, paragraph 3, of the Convention; 
whereas, in substance, he contended before the Commission: that the letter 
had not the character of a notice of derogation, as the Government had 
not sent it for the purpose of registering a formal notice of derogation; 
that even if the letter were to be regarded as constituting such a notice, 
it did not comply with the strict requirements of Article 15, paragraph 
3, in that it neither adduced, as a ground for detention without trial, the 
existence of a time of war or other public emergency threatening the life 
of the nation nor properly defined the nature of the measure taken by the 
Government; whereas the Principal Delegate of the Commission, in the 
proceedings before the Court, made known a third contention of Q. R. 
Lawless to the effect that the derogation, even if it had been duly notified 
to the Secretary-General on 20th July 1957, could not be enforced against 
persons within the jurisdiction of the Republic of Ireland in respect of 
the period before 23rd October 1957, when it was first made publie in 
Ireland ; 

45. Whereas the Commission expressed the opinion that the Irish Gov- 
ernment had not delayed in bringing the enforcement of the special 
measures to the attention of the Secretary-General with explicit reference 
to Article 15, paragraph 3, of the Convention; whereas the terms of the 
letter of 20th July 1957, to which were attached copies of the 1940 Act 
and of the Proclamation bringing it into force, were sufficient to indicate 
to the Secretary-General the nature of the measures taken and that 
consequently, while noting that the letter of 20th July did not contain a 
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detailed account of the reasons which had led the Irish Government to 
take the measures of derogation, it could not say that in the present case 
there had not been a sufficient compliance with the provisions of Article 
15, paragraph 3; whereas, with regard to G. R. Lawless’ third contention, 
the Delegates of the Commission added, in the proceedings before the 
Court, that Article 15, paragraph 3, of the Convention required only that 
the Secretary-General of the Council of Hurope be informed of the meas- 
ures of derogation taken, without obliging the State concerned to promul- 
gate the notice of derogation within the framework of its municipal laws; 

46. Whereas the Irish Government, in their final submissions, asked the 
Court to state, in accordance with the Commission’s opinion, that the letter 
of 20th July 1957 constituted a sufficient notification for the purposes 
of Article 15, paragraph 3, of the Convention or, alternatively, to declare 
that there is nothing in the said paragraph 3 which, in the present case, 
detracts from the Irish Government’s right to rely on paragraph 1 of the 
said Article 15; 

47. Whereas the Court is called upon in the first instance, to examine 
whether, in pursuance of paragraph 3 of Article 15 of the Convention, the 
Secretary-General of the Council of Europe was duly informed both of 
the measures taken and of the reasons therefor; whereas the Court notes 
that a copy of the Offences against the State (Amendment) Act, 1940, 
and a copy of the Proclamation of 5th July, published on 8th July 1957, 
bringing into force Part II of the aforesaid Act were attached to the 
letter of 20th July; that it was explained in the letter of 20th July that 
the measures had been taken in order ‘‘to prevent the commission of 
offences against public peace and order and to prevent the maintaining of 
military or armed forces other than those authorised by the Constitu- 
tion’’; that the Irish Government thereby gave the Secretary-General 
sufficient information of the measures taken and the reasons therefor; 
‘that, in the second place, the Irish Government brought this information 
to the Secretary-General’s attention only twelve days after the entry into 
force of the measures derogating from their obligations under the Con- 
vention; and that the notification was therefore made without delay; 
whereas, in conclusion, the Convention does not contain any special pro- 
vision to the effect that the Contracting State concerned must promulgate 
in its territory the notice of derogation addressed to the Secretary-General 
of the Couneil of Europe. 

Whereas the Court accordingly finds that, in the present case, the Irish 
Government fulfilled their obligations as Party to the Convention under 
Article 15, paragraph 3, of the Convention; 

48. For these reasons, 


Tue Court 
Unanimously 


(i) Dismisses the plea in bar derived by the Irish Government from 
Article 17 of the Convention ; 


1962] JUDICIAL DECISIONS 207 


(ii) States that Articles 5 and 6 of the Convention provided no legal 
foundation for the detention without trial of G. R. Lawless from 
18th July to 11th December 1957, by virtue of Article 4 of the 
Offences against the State (Amendment) Act, 1940; 

(iii) States that there was no breach of Article 7 of the Convention; 

(iv) States that the detention of G. R. Lawless from 13th July to 
llth December 1957 was founded on the right of derogation 
duly exercised by the Irish Government in pursuance of Article 
15 of the Convention in July 1957; 

(v) States that the communication addressed by the Irish Govern- 
ment to the Secretary-General of the Council of Europe on 20th 
July 1957 constituted sufficient notification within the meaning 
of Article 15, paragraph 3, of the Convention. 


Decides, accordingly, that in the present case the facts found do not 
disclose a breach by the Irish Government of their obligations under the 
European Convention for the Protection of Human Rights and Funda- 
mental Freedoms; 

Decides, therefore, that the question of entitlement by G. R. Lawless 
to compensation in respect of such a breach does not arise. 

Done in French and in English, the French text being authentic, at the 
Council of Europe, Strasbourg, this first day of July one thousand nine 
hundred and sixty-one. 

(signed) R. CASSIN 
President 

(signed) P. Moprvos 
Registrar 


Mr. G. MARDAKIS, Judge, while concurring with the operative part of 
the judgment, annexed thereto an individual opinion, in accordance with 
Rule 50, paragraph 2 of the Rules of Court. 

(Initialled) R.C. 
(Initialled) P.M. 


INDIVDUAL OPrINIon oF Mr. Q. Marmaxkis 


The Irish Government have not violated the provisions of Article 15 
of the Convention. 

When the State is engaged in a life and death struggle, no one can 
demand that it refrain from taking special emergency measures: salus 
ret publicae suprema lex est. Article 15 is founded on that principle. 

Postulating this right of defence, the Convention provides in this 
Article that ‘‘in time of war or other public emergency threatening the 
life of the nation any High Contracting Party may take measures dero- 
gating from its obligations under this Convention’’, provided, however, 
that it does so only ‘‘to the extent strictly required by the exigencies of 
the situation’’ and ‘‘provided that such measures are not inconsistent 
with its other obligations under international law.”’ 
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By ‘‘public emergency threatening the life of the nation” it is to be 
understood a quite exceptional situation which imperils or might imperil 
the normal operation of public policy established in accordance with the 
lawfully expressed will of the citizens, in respect alike of the situation 
inside the country and of relations with foreign Powers. 

The Irish Government having determined that in July 1957 the activi- 
ties of the TRA had assumed the character of a public emergency threaten- 
ing the life of the nation, in order to meet this emergency, put into effect 
on 8th July 1957 the 1940 Act amending the Offences against the State 
Act, 1939. ; 

In compliance with Article 15 (3), the Irish Government notified the 
Secretary-General of the Council of Europe of their intention to bring the 
.1940 Act legally into force by letter of 20th July 1957, in which it wrote: 


“I have the honour also to invite your attention to section 8 of the 
Act, which provides for the establishment by the Government of 
Ireland of a Commission to inquire into the grounds of detention 
of any person who applies to have his detention investigated. The 
Commission envisaged by the section was established on the 16th 
July 1957.” 


The 1940 Act involves derogation from obligations under Article 5 (1) 
(c) and (8) of the Convention, since, in contrast to that Article, which 
imposes the obligation to bring the person concerned before a judge, the 
1940 Act gives such person the right to request that the Commission 
established under the Act inquire into the grounds of his detention. 

Nevertheless, the derogation does not go beyond the ‘‘extent strictly 
required by the exigencies of the situation.’’ The Government had always 
been engaged in a struggle with the IRA. If, then, to prevent actions 
by the IRA calculated to aggravate the public emergency threatening the 
life of the nation, the Government brought in a law authorising the arrest 
of any person whom they had good reason to suspect of connections with 
that secret and unlawful organisation, they were acting within the limits 
imposed on the State by Article 15 of the Convention. The Act, moreover, 
does not leave an arrested person without safeguards. A special Com- 
mission inquires into the grounds for the arrest of such person, who is 
thus protected against arbitrary arrest. 

It follows that the Offences against the State (Amendment) Act, 1940, 
was a measure which complied with Article 15 of the Convention in that 
it was ‘‘strictly required by the exigencies of the situation.’’ 

It remains to consider whether the conditions for arrest laid down in 
the 1940 Act were fulfilled in the person of the Applicant. 

There is no doubt that the Applicant had been a member of the IRA. 
There is likewise no doubt that the IRA was an unlawful and secret 
organisation which the Irish Government had never ceased to combat. 

The Applicant’s arrest in July 1957 fitted into the general compaign 
launched by the Irish Government to suppress the activities of that un- 
Jawful and secret organisation. It is true that in July 1957 IRA activities 


1962] JUDICIAL DECISIONS 209 


were on the wane, but that diminution was itself a deliberate policy on 
the part of the organisation. To appreciate that fact at its true value, 
it must not be taken in isolation but must be considered in conjunction 
with the IRA’s previous activities, which necessarily offered a precedent 
for assessing the activities the organisation might engage in later. 

Furthermore, since the Applicant was a former IRA member, the Irish 
Government, suspecting that even if he had ceased to be a member he 
was always liable to engage in activities fostering the aims of that organi- 
sation, applied the 1940 Act to his person legally. 

In addition, out of respect for the individual, the Irish Government 
merely required of the Applicant, as the condition of his release, a simple 
assurance that he would in future acknowledge ‘‘the Constitution of 
Ireland and the laws’’. That condition cannot be considered to have been 
contrary to the Convention. 

There is nothing in the condition which offends against personal dignity 
or which could be considered a breach of the obligations of States under 
the Convention. It would have to be held repugnant to the Convention, 
for example, if the State were to assume the power to require the Ap- 
plicant to repudiate the political beliefs for which he was fighting as a 
member of the IRA. Such a requirement would certainly be contrary to 
Article 10, whereby everyone has the right to freedom of expression 
and freedom to hold opinions and to receive and impart information and 
ideas. But the text of that Article itself shows that the undertaking 
required of the Applicant by the Irish Government as the condition of 
his release, namely an undertaking to respect thenceforth the Constitution 
of Ireland and the laws, was in keeping with the true spirit of the Con- 
vention. This is apparent from the enumeration of cases where, under 
most of the Articles, the State is authorised to restrict or even prevent the 
exercise of the individual rights. And these cases are in fact those in- 
volving the preservation of public safety, national security and territorial 
integrity and the maintenance of order [Articles 2 (2) (e), 4 (8) (e), 5, 
6, 8 (2), 9 (2) and 11 (2)]. 

Hence, if each Contracting State secures to everyone within its juris- 
diction the rights and freedoms defined in section I of the Convention 
(Article 1) and moreover undertakes to enforce the said rights and 
freedoms (Article 13), the individual is bound in return, whatever his 
private or even his avowed beliefs, to conduct himself loyally towards 
the State and cannot be regarded as released from that obligation. This 
is the principle that underlies the aforementioned reservations to and 
limitations of the rights set forth in the Convention. The same spirit 
underlies Article 17 of the Convention, and the same general legal prin- 
ciple was stated in the Roman maxim: ‘‘nemo ex suo delicto meliorem 
suam conditionem facere potest’? (Dig. 50.17.134 paragraph 4). (Nemo 
auditur suam turpitudinem allegans). 

It follows from the foregoing that the Irish Government, in demanding 
of the Applicant that he give an assurance that he would conduct himself 
in conformity with the Constitution and the laws of Ireland were merely 
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reminding him of his duty of loyalty to constituted authority and in no 
way infringed the rights and freedoms set forth in the Convention, in- 
cluding the freedom of conscience guaranteed by Article 9. 

It is true that the Applicant was arrested on 11th July 1957 under the 
1940 Act and that on 16th July 1957 he was informed that he would be 
released provided he gave an undertaking in writing ‘‘to respect the 
Constitution of Ireland and the laws” and not to ‘‘be a member of, or 
assist, any organisation which is an unlawful organisation under the 
Offences against the State Act, 1939.” 

Between 16th July and 10th December 1957 the Applicant refused to 
make the said declaration, presumably because he was awaiting the out- 
come of the petition he submitted on 8th September 1957, whereby he 
applied ‘‘to have the continuation of his detention considered by a special 
Commission set up under section 8 of the 1940 Act,” and also of the 
Application he made on 8th September 1957 to the Irish High Court, 
under Article 40 of the Irish Constitution, for a Conditional Order of 
habeas corpus ad subjiciendum. The High Court and, on appeal, the 
Supreme Court decided against the Applicant. The Supreme Court gave 
its reasoned judgment on 8rd December 1957, and the Detention Com- 
mission resumed its hearings on 6th and 10th December 1957. The 
Applicant then gave the Detention Commission a verbal undertaking not 
to engage in any illegal activities under the Offences against the State 
Acts, 1939 and 1940. 

During the period between his arrest (11th July 1957) and 10th De- 
cember 1957, the Applicant appealed to the High Court and the Supreme 
Court and refused, while the matter was sub judtce, to give the assurance 
which the Irish Government made the condition of his release. Having 
so acted, the Applicant has no ground for complaint of having been de- 
prived of his liberty during that period. 

It is apparent from what has been stated above that the 1940 Act 
amending that of 1939 cannot be criticised as conflicting with Article 15 
of the Convention and that the measures prescribed by the Act are 
derogations in conformity with the reservations formulated in Article 5 
(1) (c) and (8). It follows that there is no cause to examine the merits 
of the allegation that the Irish Government violated their obligations 
under the latter provisions. 

On the other hand, the Applicant’s Application cannot be declared 
inadmissible by relying on Article 17 of the Convention, since that Article 
is designed to preclude any construction of the clauses of the Convention 
which would pervert the rights and freedoms guaranteed therein and 
make them serve tendencies or activities repugnant to the spirit of the 
Convention as defined in its Preamble. The Applicant, however improper 
his conduct may have been, cannot be held to have engaged in any activity 
forbidden by Article 17 such as would warrant the rejection of his Appli- 
cation as inadmissible under the terms of that text. 


(Signed) G. Marmaxis 
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Jurisdiction with respect to waters and airspace above seabed beyond 
territorial waters—Louisiana law inapplicable to helicopter crash 
over nine miles from the low-water mark—-Federal Death on the 
High Seas Act governs—situation of injury on ‘Texas tower” in 
such waters seen as possibly distinguishable 


Guzss v. Reap. 290 F. 2d 622. 
U.S. Court of Appeals, 5th Cir., May 18, 1961.1 Jones, Cir. J. 


Humble Oil & Refining Company was engaged in the exploration for oil 
and gas at a site in the Gulf of Mexico about nine miles southeast of Grand 
Isle, Louisiana. At this location it had a drilling barge. Benjamin Frank- 
lin Wiley, Jr., was an employee of Humble. He lost his life as the result 
of the crash of a helicopter in the Gulf soon after it left the drilling barge. 
The location of the barge and the situs of the crash of the helicopter are 
more than a marine league from the shore of Louisiana but within the 
area subject to the operation of the Outer Continental Shelf Lands Act.* 
The widow of Wiley, in her own right, and as administratrix of his estate, 
brought suit by libel under the Death on the High Seas Act è against sev- 
eral defendants, alleging unseaworthiness and unairworthiness of the air- 
craft and negligence in its operation. Among the defendants was United 
Aircraft Corporation which had manufactured the helicopter. 

United Aircraft Corporation was dismissed from the suit on the ground 
that no valid service of process had been made upon it. The plaintiff, who 
is the appellant here, then attempted to join as a party defendant the 
negligence liability insurance carriers* of United Aircraft under the 
Louisiana Direct Action Statute.” The appellee, for the insurers, moved 
to dismiss the action as to them and him on the grounds that (1) the ac- 
cident occurred outside of Louisiana, and the Direct Action Statute applies 
only if the accident or injury occurred within the State of Louisiana, (2) 
the Direct Action Statute does not apply to suits in Admiralty, and (38) 
the Direct Action Statute does not apply to suits brought under the Death 
on the High Seas Act. The district court granted the motion. From its 
order of dismissal this appeal was taken... 

Unless the Federal statute allows the direct action to be brought, we 
must agree that no claim is asserted upon which relief can be granted. 
The Outer Continental Shelf Lands Act provides that, 


‘To the extent that they are applicable and not inconsistent with 
this Act or with other Federal laws and regulations of the Secretary 
now in effect or hereafter adopted, civil and criminal laws of each 
adjacent State as of the effective date of this Act are hereby declared 


1 Excerpted text of opinion with footnotes by the court. 

243 U.8.0.A. § 1331 et seq; 48 AJ.IL. Supp. 110 (1954). 

346 U.S.G.A. § 761 et seq. 

4Underwriters at Lloyds, represented at this litigation by Geoffrey Stewart Read 
pursuant to a stipulation. 5 L.8.A.-R.B. 22:655. 
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to be the law of the United States for that portion of the subsoil and 
seabed of the outer Continental Shelf, and artificial islands and fixed 
structures erected thereon, which would be within the area of the 
State if its boundaries were extended seaward to the outer margin of 
the outer Continental Shelf, and the President shall determine and 
publish in the Federal Register such projected lines extending seaward 
and defining each such area. All of such applicable laws shall be 
administered and enforced by the appropriate officers and courts of 
the United States. State taxation laws shall not apply to the outer 
Continental Shelf.” 43 U.S.C.A. § 1833(a)(2).... 


The Continental Shelf Act was enacted for the purpose, primarily, of 
asserting ownership of and jurisdiction over the minerals in and under 
the Continental Shelf. Jurisdiction was asserted over ‘‘the subsoil and 
seabed’’ of the outer Continental Shelf. 43 U.S.C.A. §1882(a). It is 
only for ‘‘that portion of the subsoil and seabed of the outer Continental 
Shelf, and artificial islands and fixed structures erected thereon” that the 
State law applies. 43 U.S.C.A. § 1833(a) (2). This does not include the 
sea above the subsoil and seabed and does not include the air above the sea. 
That this is the intent is further shown by the provision that the Act ‘‘ghall 
be construed in such a manner that the character as high seas of the waters 
above the outer Continental Shelf and the right to navigation and fishing 
therein shall not be affected.” 43 U.S.C.A. §1832(b). If the helicopter 
in which the appellant’s husband was killed had cracked up on the drilling 
barge before completing its take-off, it could be urged that the accident oc- 
curred within the area over which the United States had declared [sic] its 
jurisdiction. Such a case is not before us and is not decided by us. In the 
_ ease before us the plane had left the barge and was over the high seas, and 
hence there is no adoption by the federal act of the Louisiana law ap- 
plicable to the situation here present. 

... What we have said disposes of the appellant’s contention that there 
is a cause of action under the Death on the High Seas Act* which may be 
asserted, by invoking the Louisiana Direct Action Statute, against the 
insurer of an alleged wrongdoer. Cited to support the appellant’s conten- 
tion is Lovless v. Employers’ Liability Assurance Corporation, 5 Cir., 1955, 
218 F.2d 714. In the cited case the injury which gave rise to the cause of 
action arose, not upon the high seas, but.in the Port of New Orleans and, 
of course, in the State of Louisiana. Other contentions need not be 
noticed... 


6‘¢Whenever the death of a person shall be caused by wrongful act, neglect, or 
default occurring on the high seas beyond a marine league from the shore of any 
State, or the District of Columbia, or the Territories’ or dependencies of the United 
States, the personal representative of the decedent may maintain a suit for damages 
in the district courts of the United States, in admiralty, for the exclusive benefit of the 
decedent’s wife, husband, parent, child, or dependent relative against the vessel, person, 
or corporation which would have been liable if death had not ensued.’’ 46 U.8.C.A. 
§ 761. 
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Notes 


Ectradition—appeal from orders of magistrate in extradition—rele- 
vance of doctrine of non-appealable orders 


Reviewability of orders of magistrates in international extradition pro- 
ceedings has been involved in two recent cases: 1 

(1) The petitioner (extradition defendant) sought to appeal an order 
of the Federal District Court denying his request that the U. S. Commis- 
sioner be directed to take depositions of certain persons in Mexico. The 
Cireuit Court held that the action of the trial judge was not appealable, 
because it was neither a final order nor an interlocutory order from which 
appeal lies by statute. Merino v. Hocke, 289 F. 2d 686 (U. S. Ct. A., 9th 
Cir., April 26, 1961). 

(2) The extradition defendant sought to appeal the denial by the Federal 
District Court of his request for a protective order against the taking of 
depositions. Noting that the Supreme Court might settle the issue in deal- 
ing with two cases? in which Circuit Courts had allowed appeals from 
orders denying motions to quash subpoenas duces tecum in extradition 
cases, the court denied jurisdiction on the ground that ‘‘. . . No statute, 
however, gives this Court jurisdiction of an appeal from an order, whether 
interlocutory or final, of a magistrate in an extradition proceeding.’’ 
Judge Brown concurred, but contested the view that an order in extradi- 
tion is not appealable to the Circuit Court even if final. Jimenez v. 
Aristeguteta, 290 F. 2d 106 (U. S. Ct. A., 2d Cir., April 25, 1961). See 
55 A.J.I.L. 171, 984 (1961) for previous proceedings. 


Standing to sue in diversity jurisdiction in Federal court—American 
citizen domiciled in a foreign state incligible 


The district court holding, reported in 55 A.J.I.L. 747 (July, 1961), has 
been affirmed. Pemberton v. Colonna, 290 F. 2d 220 (U. S. Ct. A., 8rd 
Cir., May 1, 1961). 


Jurisdiction of sending state over member of armed forces—assign- 
ment to United Nations unit in Korea not material 


The district court holding, reported in 55 A.J.I.L. 493 (April, 1961), has 
been affirmed. Jennings v. Markley, 290 F. 2d 892 (U.S. Ct. A., Tth Cir., 
June 7, 1961). 


Occupation—Germany—German contractor has no contractual rela- 
tionship with U. 8. Army—issues under U. 8. Constitution not 
reached 


In 1953 plaintiff, a German national, was the successful bidder in Ger- 
many on a U. S. Army proposal for the construction of an ammunition 
1 See also U. S. ex rel D’Amico v. Bishopp, 286 F. 2d 320 (U. S. Ct. A., 2d Cir., Jan. 


23, 1961), reported in 55 A.J.LL. 746 (1961). 
281 8. Ct. 798, 808 (1961). 
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storage area. The German construction contractor encountered difficulties, 
which he claimed were the fault of the United States, and sued in the 
Court of Claims to recover his outlay over what the Army Claims Appeals 
Board allowed. Among plaintiff’s contentions was one to the effect that 
his property had been taken by the United States contrary to the Con- 
stitution. The United States argued that the protection of the Constitution 
did not extend to an alien for acts of the United States in a foreign country. 
The Court of Claims gave summary judgment for the defendant on the 
ground that the plaintiff, despite his having made a bid in response to a 
call for bids and his bid having been accepted, had no contract with the 
United States. The transaction was not intended by the Army to be a 
contract of the United States. It was a military requisition by the United 
States as agent of the Allied High Commission for Germany, an interna- 
tional body with no capacity to sue or be sued. Since the United States 
acted only as agent of the Allied High Commission, the court specifically 
declared that the Constitutional question was not reached. Best v. U8., 
292 F. 2d 274 (U. S. Ct. of Claims, July 19, 1961). 


Diplomatic immunity—Soviet citizen having diplomatic rank in 
USSR. Foreign Ministry and assigned to United Nations Secre- 
tartat—contention that exclusive original jurisdiction for trial ts in 
United States Supreme Court rejected 


After losing in his effort to resist removal to the Northern District of 
Ilinois to stand trial (see the opinion reported in 55 A.J.I.L. 784 (July, 
1961) ), the defendant and his co-defendants made a number of objections 
in the criminal trial on the merits. Melekh again contended for immunity 
and attacked the opinion previously reported; he had no success. Another 
renewed contention was that, under Article III, Section 2, Clause 2, of the 
Constitution of the United States, a proceeding against a foreign diplomat 
of any rank is a proceeding involving a ‘‘public minister” and within the 
original and exclusive jurisdiction of the Supreme Court of the United 
States. The court found on the word of the Department of State that 
Melekh had never been in the United States as a representative of the 
U.S.S.R. to the United States and hence could not be a ‘‘public minister”? 
under the Constitution. U. 8. v. Melekh, 193 F. Supp. 586 (U. S. Dist. 
Ct., N.D. UL, E.D., March 20, 1961). 


Ciwil aviation—Chicago Convention—variation in airport landing 
charges favoring domestic carriers enjoined 


A foreign air carrier successfully invoked Article 15 of the Convention 
on International Civil Aviation, 61 Stat. 1180 (April 4, 1947), to enjoin 
more favorable rates to United States domestic air carriers than to foreign 
carriers at the Miami International Airport. The court ruled that the 
Convention did not permit variations on the grounds of ‘‘reasonableness’’; 
that the treaty was self-executing ; and that Florida administrative remedies 
did not have to be exhausted. The court did not adjudicate the petitions 
of three Cuban plaintiffs, because of uncertainty as to their continued cor- 
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porate existence as a result of nationalizations in Cuba, but kept jurisdic- 
tion pending further developments before the court. Aerovias Interamert- 
canas de Panama v. Dade County Board of County Commissioners, 30 
Law Week 2065 (U. S. Dist. Ct., S.D. Fia., June 30, 1961). 


Nationalization—act of state doctrine—counterclaim against nation- 
alizing state 


The Republie of Cuba sued in the United States District Court for an 
accounting from a Cuban national. The defendant counterclaimed for the 
value of property allegedly taken from him by plaintiff without compensa- 
tion. Held: The counterclaim cannot be considered, because the act of a 
foreign government against its own national with respect to property in 
its territory ‘‘is inviolable.’’ A dissenting judge contended that the act 
of state doctrine should not apply to a counterclaim against the national- 
izing state as plaintiff. Pons v. Republic of Cuba, 294 F. 2d 925 (U. S. 
Ct. A., D. C., July 27, 1961). 


Tax convention—subsequent internal revenue regulation—effect of 
provision in convention for issuance of regulations 


Article VIII of the U. 8.-Swiss Convention for the Avoidance of Double 
Taxation with Respect to Taxes on Income, 1 U. S. Treaties 396 (May 24, 
1951), provides that 


. . royalties . . . from sources within one of the contracting states 
received by a resident ... of the other contracting state not having a 
permanent establishment in the former state shall be exempt from 
taxation in such former state... 


Internal Revenue Regulation § 509.110 was later issued and provided for 
no exemption of royalties unless the taxpayer had not had a permanent 
establishment in the United States at any time during the taxable year. 
The Regulation was held valid, because Article XIX of the convention 
clearly contemplates regulations, and the Swiss representatives at the 
negotiations were informed of the intended regulation and registered no 
objection. Jules Samann, 36 T.C. No. 103, 30 Law Week 2142 (Tax Court 
of the U. S., Sept. 14, 1961). 


Injunction against picketing—foreign-owned vessels—jurisdiction of 
the National Labor Relations Board 


The International Maritime Workers Union picketed an Italian-flag 
vessel, owned by Italians, registered in Liberia, using entirely alien crews 


3 À few cases of possible current interest are herewith reported prior to their printing 
in the advance sheets. U. 8. Law Week ordinarily prints excerpts taken from mimeo- 
graph copies of opinions as first delivered in court. Occasionally judges make modifica- 
tions in their opinions after delivery but before printing in the advance sheets of the 
National Reporting System. Nonetheless, delays now noticed in advance sheet prints, 
coupled with the long lag between the Editor’s deadline and the printing of the JOURNAL, 
suggest need for an occasional report based on sources less than entirely complete and 
entirely final. 
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signed on outside the United States, and in trade between Caribbean ports 
and New York. Plaintiff corporation, the American agent of the Italian 
owners of the vessel, and itself owned by the vessel’s owners, sought an 
injunction against the picketing in the New York courts and argued against 
Federal pre-emption that the National Labor Relations Board clearly had 
no jurisdiction over disputes between aliens operating vessels under foreign 
flags. The high court of New York held that the State courts should not 
take jurisdiction until the NLRB should have refused it, because the dis- 
pute is ‘‘arguably subject’’ to the statutory jurisdiction of the NLRB. 
Incres Steamship Co. v. International Maritime Workers, 219 N.Y.S. 2d 21 
(N.Y. Ct. of Appeals, July 7, 1961). 


Nationalization—Cuba—motion to open default judgment to permit 
intervention by Banco Nacional de Cuba granted 


The Banco Nacional de Cuba, an agency of the Cuban state, was per- 
mitted to intervene in the place of the original defendant, the Industrial 
Bank of Cuba, in a case in which default judgment had already been 
rendered for the plaintiff. The court was of the opinion that the Banco 
Nacional was entitled to have the default judgment set aside and to appear 
as the successor to the Industrial Bank, and agreed with the contention of 
` the defense that the Cuban state had never intended to abandon its defenses 
or accept a default judgment. The court refused to pass ‘‘at this time” on 
whether New York courts should accord ‘‘judicial recognition’? to the acts 
of the present Cuban Government. Gonzales v. Industrial Bank [of Cuba], 
215 N.Y. S. 2d 632 (N.Y. Sup. Ct., App. Div., Ist D., May 29, 1961). 


Nationalization—Cuba—appointment of receiver in New York for 
Cuban corporation 


Resisting a stockholder’s attempt to have a receiver appointed in New 
York, the corporation contended: that it had not ceased to do business in 
New York within the meaning of § 977-b of the Civil Practice Act, and that 
if that section should authorize the appointment of a permanent receiver 
it would be unconstitutional under the due process clauses of the Federal 
and New York Constitutions. In an earlier hearing in this case, reported 
at 55 A.J.I.L. 748 (July, 1961), the Special Term held that the question 
whether the corporation had ceased to do business within the meaning of 
the statute was one of fact. The stockholder appealed the denial of his 
motion for summary judgment, and in the instant case the Appellate Divi- 
sion denied the stockholder’s appeal and agreed that the facts alleged in 
the corporation’s first defense should be established ‘‘to clarify the issues 
and avoid surprise on the trial.” The court noted that the proof already 
at hand was sufficient to show that the corporation has not yet been en- 
tirely extinguished or made a mere agency of the Cuban state by the actions 
of the Castro Government in Cuba. If § 977-b is found applicable under 
the facts, the court stated that it is constitutional. Schwarte v. Compania 
Azucarera Vertientes-Camaguey de Cuba, 217 N.Y. S. 2d 711 (N.Y. Sup. 
Ct., App. Div., 2d D., July 17, 1961). 
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Nationalization—Cuba—corporation organized tin Cuba—appointment 
of New York counsel by agent of Cuban state 


In yet another case involving an attempt of stockholders to have a perma- 
nent receiver appointed in New York with respect to the assets there of a 
Cuban corporation adversely affected by Castro’s decrees, attorney X 
claimed to represent the corporation by appointment of its president, while 
attorney Y claimed to represent the corporation by appointment of the 
‘*Interventor’’ installed by Castro to operate the company in Cuba. The 
court appointed a master to consider the issue, noting that before it could 
decide whether the Cuban order of intervention is entitled to extraterri- 
torial recognition in New York, the relevant foreign law had to be clarified. 
Mann v. Cia. Petrolera Trans-Cuba, 8. A., 215 N. Y. S. 2d 894 (N. Y. Sup. 
Ct., Spec. Term, N. Y. Co., Pt. I, April 12, 1961). 


International Monetary Agreement—enforcement of Brazilian foreign 
exchange control denied 


Banco do Brasil sued the defendant for fraud in obtaining from it foreign 
exchange resources. The defendant’s motion to dismiss was granted on 
the grounds that 


... as a general rule, laws furthering foreign governmental interests 
are not enforced in this jurisdiction . . . even if they be laws of a 
sister state ... or countries with which the U. S. has traditionally had 
friendly and close relationships. 


The plaintiff’s contention that the International Monetary Fund [Bretton 
Woods] Agreement, 60 Stat. 1401 (1945), and prior New York cases (ap- 
plying that agreement to allow defenses based on foreign exchange regula- 
tions) required the court to give a cause of action was rejected. The view 
was expressed that Article VIII, §2 (b), of the Bretton Woods Agreement 
did not operate to require affirmative enforcement of foreign exchange 
laws within a signatory state in the absence of further accord. Banco do 
Brasil, N. A. v. Israel Commodity Co., 215 N.Y.S. 2d 3 (N. Y. Sup. Ct., 
Spec. Term, N. Y. Co., Pt. I, March 27, 1961). 


Consular privileges—effect of most-favored-nation treaty provision— 
Italian consul not entitled to letters of administration in New York 


The consular agent of Italy claimed the right to have letters of adminis- 
tration issued to him in the administration of the estate of an intestate of 
Italian birth but U. S. nationality by naturalization, who left (allegedly) 
only Italian heirs and next of kin. The claim was based on Article IX, 
§ 2(a), (b), and (d), of the Consular Convention between the United 
States and Costa Rica, 1 U. S. Treaties 247 (March 19, 1950), made ap- 
plicable by the most-favored-nation clause in the relevant U. S.-Italian 
treaty. The court rejected the petition on the ground that § 44 of the 
Surrogate’s Court Act rejects the notion that non-resident aliens might 
have rights to letters of administration in such cases, and added: 


218 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56. + - o 


. no treaty can change the statutes of the State of New York by 
giving to a Consular Agent acting in behalf of non-resident aliens 
. rights which the non-resident aliens themselves are expressly denied by 
a statute of the State of New York . 


In re Colella’s Estate, 214 N. Y. S. 2d 466 (N. Y. Surrogate’s Court, 
Onondaga Co., May 2, 1961). 


Foreign heirs—Yugoslavia—adequate proof that heirs will have bene- 
fit and control—effect of U. S. Treasury regulations on transmission 
of U. 8. Government checks 


The court granted the petition of the Consul General of the Federal 
Peoples Republic of Yugoslavia for an order to pay to him a sum on 
deposit for Yugoslav beneficiaries of an estate in administration in New 
York. The court found that the burden placed by the Surrogate’s Court 
Act on foreign legatees to prove that they would obtain the benefit and 
control of legacies was met by a letter from the United States Treasury 
Department to the effect that Treasury regulations do not prohibit the 
transmission of U. S. Government checks to Yugoslavia. In a previous case 
a New York Surrogate had relied upon a Treasury order forbidding trans- 
mission of Government checks to deny an order for the payment of a legacy. 
Application of Popovic, 215 N. Y. K. 2d 642 (N. Y. Surrogate’s Court, 
Nassau Co., May 24, 1961). 


Foreign legatees—Poland—adequate proof that legatees will have bene- 
fit and control—effect of judge’s trip to Poland 


The Surrogate of Kings County ruled in favor of a transfer of a bequest 
to legatees in Poland because, after a trip to Poland, he became satisfied 
that Polish nationals in Poland will receive ‘‘. . . full use, benefit, control 
and enjoyment’’ of the property transferred. The opinion contains a 
detailed analysis of the applicable Polish tax laws and foreign exchange 
regulations. In re Tybus’ Will, 217 N. Y. S. 2d 913 (N. Y. Surrogate’s 
Ct., Kings Co., July 12,1961). Cf. In re Swiderski’s Estate, 217 N. Y. S. 
2d 918 (N. Y. Surrogate’s Ct., Nassau County, July 19, 1961). 


UNITED States Drocisions oN NATIONALITY 


Citizenship. Yee Tung Gay v. Rusk, 290 F. 2d 630 (9th Cir., May 5, 
1961) : Affirmed the finding below that plaintiff had not made out a case 
in his action for declaratory judgment of citizenship where plaintiff’s 
evidence, although not contradicted by the United States, was ‘‘tainted’’ 
by interest, evasiveness, confusion, inconsistency, and improbability. Ki- 
yama v. Rusk, 291 F. 2d 10 (9th Cir., May 9, 1961) : Sustained the findings 
below that plaintiffs, husband and wife, native-born but of Japanese ethnic 
origin, had voluntarily renounced their U. S. citizenship while in protective 
custody following the mass evacuations of persons of Japanese origin from 
the West Coast during World War II. 

Naturalization. U. S. v. Aronovici, 289 F. 2d 559 (Tth Cir., April 26, 
1951): Traming duty in the United States Army Reserve suffices for 
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naturalization within three years under 8 U. S. C. § 1439 (a). Keil v. 
U. 5., 291 F. 2d 268 (9th Cir., May 25, 1961): Upheld the finding below 
that the petitioner had ‘‘knowingly and intelligently’? waived his op- 
portunity to become a citizen by claiming draft exemption as an alien. In 
ve Naturalization of Di Censo, 218 N. Y. S. 2d 418 (Sup. Ct., Niagara Co., 
Aug. 4, 1961): Refused naturalization to a petitioner who had denied, 
contrary to fact, that he had been arrested and that he had committed 
adultery, rejecting the petitioner’s argument that he thought ‘‘arrest’’ 
meant ‘‘confinement’’ with the observation that an applicant who fails to 
understand the meaning of ‘‘arrest’’ fails to meet the English comprehen- 
sion requirements of the naturalization law. 

Deportation. Wolf v. Boyd, 287 F. 2d 520 (9th Cir., Feb. 1, 1961): An 
alien, seeking by habeas corpus to prevent deportation to a country not 
designated by her and not the land of her birth, is entitled to have her 
attack on the constitutionality of 8 U. S. C. § 1253 (a) (7) decided by a 
three-judge Federal district court as a substantial constitutional question. 
McConney v. Rogers, 287 F. 2d 473 (9th Cir., March 10, 1961): Failure of 
Immigration Service to advise alien of the time and place of taking deposi- 
tions relevant to his claim of citizenship through a parent is a denial of due 
process requiring dismissal of the order of deportation. Jiang v. U. S., 290 
F, 2d 614 (9th Cir., March 30, 1961): Affirmed an order of deportation on 
the ground that the alien’s evidence below was insufficient to establish that 
at the time of the administrative proceedings for deportation he had relied 
upon and had claimed privileges for remaining given by the China Area 
Aid Act of 1950, e.g., Title IT, §§ 201, 202, of the Foreign Economic As- 
sistance Act of 1950, P. L. 535, 81st Cong., 22 U.S. C. § 1547; also held that 
Formosa is a ‘‘country’’ to which deportation may be made, following de- 
cisions previously reported in this Journay. Hudson v. Esperdy, 290 F. 
2d 879 (2nd Cir., June 1, 1961) : Affirmed that a conviction for loitering in 
a public place for soliciting men for homosexual activities supports a de- 
portation order. Quiroz v. Neelly, 291 F. 2d 906 (5th Cir., June 23, 1961) : 
An alien female is deportable as a ‘‘psychopathic personality’? under 8 
U. S. C. § 1182 (a) (4) if homosexual, because, ‘‘. .. whatever the phrase 
... may mean to a psychiatrist, to the Congress it was intended to include 
homosexuals and sex perverts...’? Williams v. ahli, 292 F. 2d 249 (6th 
Cir., July 3, 1961) : Disallowed a motion to reopen a case under Rule 60(b), 
Federal Rules of Civil Procedure, to present a constitutional issue aban- 
doned at trial and not raised on appeal or on writ of certiorari. U. 8. v. 
Yip Cheung Fong, 291 F. 2d 676 (2d Cir., July 6, 1961): Affirmed per 
curiam a holding that failure to specify in the warrant of deportation the 
country to which the deportation is to be made, where the order of deporta- 
tion clearly so specified, does not support habeas corpus to prevent deporta- 
tion. Dombrovskis and others v. Esperdy, 195 F. Supp. 488 (D. C. S. D. 
N. Y., March 18, 1961): Alien seamen are entitled to a trial on their claim 
that they would be subject to physical persecution if deported to Yugo- 
slavia; an examination of Immigration Service memoranda and other mate- 
rial negatives the aliens’ contention that the Service had prejudged them 
as alien crewmen; motions for summary judgment by both parties were 
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denied. Politis v. Sahli, 193 F. Supp. 842 (D. C. E. D. Mich., May 3, 
1961) : An administrative determination, after full opportunity is afforded 
to the alien to present evidence that he would not be physically persecuted 
in the country to which deportation is ordered is sufficient on its face and 
further inquiry cannot be made by the court. Marcello v. Kennedy, 194 F. 
Supp. 748 (D. C. D. C., May 12, 1961): An alien resident in the United 
States for more than fifty years and treated in previous proceedings and 
in a Supreme Court opinion as a native of Tunis, but ordered deported to 
Guatemala (and actually deported there before his petition for an injunc- 
tion was heard), is not entitled to a three-judge Federal court where he 
attacks the constitutionality, not of 8 U. S. C. § 1253 (a) (7), but of the 
conduct of the Immigration Service under that statute; case was remanded 
to a single judge for further proceedings. Ibid., 194 F. Supp. 750 (D. C. 
D.C., May 22, 1961) on remand to the single Federal judge: The alien in 
the immediately preceeding case is properly deportable to the country 
(Guatemala) which accepted him, even though his acceptance by that 
country was allegedly obtained by the U. S. Government’s misrepresenta- 
tion to Guatemala that the alien had been born there; later, the same court 
vacated a motion for summary judgment brought by the alien on the 
ground that he had already been deported from Guatemala, which he con- 
tended proved that Guatemala had not originally accepted him. Lang- 
hammer v. Hamilton, 194 F. Supp. 854 (D. C. Mass., May 31, 1961): Alien 
was held depoftable for concealing former membership in the East German 
Communist Party. Gtaimo v. Pederson, 193 F. Supp. 527 (D. ©. N. D. 
Ohio, E. D., June 28, 1960) :+ Voluntary election of alien to proceed with- 
out counsel at the administrative hearing on deportation prevents injunc- 
tion against deportation on the ground that he was not so represented. 
Inacakos v. Kennedy, 195 F. Supp. 680 (D. C. D. C., June 29, 1961): The 
person sought to be deported was successful in establishing that he was a 
native-born citizen of the United States, where the claimed ground for 
deportation was the technical one that the party had briefly entered 
Canada and returned without presenting a re-entry permit or border- 
erossing pass, required of aliens but not of citizens. 

Miscellaneous. Ahrens v. Rojas, 292 F. 2d 406 (5th Cir., June 30, 1961): 
An excluded alien may legally be held in custody until he can be sent out 
of the country, even though there is no possibility that such action can be 
taken immediately. Licea-Gomez v. Pilliod, 193 F. Supp. 577 (D. C. N. D. 
TL, Oct. 11, 1960) :* An excluded alien in the country on parole sought 
review of his denial of an immigration visa by an American consul; the suit 
was dismissed, because ‘‘.. . Congress has not seen fit to grant any review 
whatsoever to one who has been refused a visa by a consul... a consul’s 
decision to withhold a visa is not reviewable, not even by the Secretary of 
State...’? Osman v. Ribicof, 195 F. Supp. 699 (D. C. E. D. Mich, 8. D., 
July 24, 1961): An alien under a suspended deportation order is not ‘‘de- 
ported” under provisions ending Social Security payments to deported 
aliens. 


1 Reported late by the court. 
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EUROPEAN EXTRADITION Cases * 


French-German Extradition Treaty—safeguarding against prosecution 
for political crimes—no safeguards against capital punishment— 
polstical asylum under Basic Law 


ORDER OF THE GERMAN FEDERAL Supreme Court. January 11, 1961. 
BAusl. 4/60, 4 ARs 32/60. 14 Neue Juristische Wochenschrift 738. 


The French Government requested the German Government to extradite 
an Algerian having French nationality. It aceused him of having am- 
bushed and killed B, a Muslim Frenchman, probably because B had re- 
fused to pay contributions to the Algerian separatist movement, FLN, of 
which the accused was a member. The request for extradition was first 
based upon the crime of willful homicide and the misdemeanor of an at- 
tempt against the external security of the state. Subsequently the French 
Government notified the German Government that the accused was to 
be prosecuted solely for a common crime, i.e., willful homicide, that he 
would not be prosecuted for endangering the external security of the state, 
and that his position would in no way be aggravated by reason of political 
considerations. Accordingly, he would be tried by the ordinary courts 
rather than the military courts. The French Government also gave the 
assurance that if extradition was granted, the prosecution would be limited 
to the criminal acts for which extradition was requested. The accused pro- 
tested against his extradition, arguing that the only motive for his act had 
been political differences, and that he was ‘‘a political refugee from 
France.” The Cologne Court of Appeals, which had to decide on the 
legality of the extradition, submitted the case to the Federal Supreme 
Court, requesting a decision of the following questions: 


(1) Does an Algerian whose extradition is requested by the French 
Government for a political murder, where express assurance is given that 
there will be no prosecution for a political crime, have a right to political 
asylum under Article 16, paragraph 2, second sentence, of the Basic Law,* 
if he is a member of the FLN, which fights for the separation of Algeria 
from France? 

(2) Can an alien be extradited for a criminal act committed abroad 
where such act under the law of the requesting state provides the death 
penalty for such act, or must extradition be conditioned upon an assurance 
that the death penalty, if pronounced, will be commuted to imprisonment? 

The Federal Supreme Court decided as follows: 


J. As to the first question of law 


1. Extradition between France and Germany is governed by the Extradi- 
tion Treaty of November 29, 1951, which became effective on November 22, 
1959 (BGB1.1959 II, 1251). According to Article 4, paragraph 1, of the 


* Reported by M. Magdalena Schoch, United States Department of Justice, Wash- 
ington, D. C. 

1 Art. 16, par. 2, of the Basic Law (Constitution) provides: ‘‘No German may be 
extradited to a foreign country. Political persecutees are entitled to asylum.’’ 
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treaty, extradition shall not be granted where the act for which it is re- 
quested is considered a political crime by the requested state. According 
to Article 4, paragraph 3, however, the political nature of a crime shall not, 
as a rule, prevent extradition where the act does not involve an attack upon ` 
another’s life made in open combat. Since the accused has not killed his 
victim in open combat, he would have to be extradited under this provision. 
Article 2, paragraph 1, of the treaty provides, however, that persons whose 
extradition is prohibited by the laws of the requested state shall not be 
extradited. Consequently, extradition can be refused if the accused is 
entitled to asylum as a political persecutee under Article 16, paragraph 2, 
of the Basic Law. 

2, Since the treaty itself permits refusal of extradition in a case where 
the accused has a right of asylum, there is no conflict between the treaty 
and the Basic Law. Therefore, there is no reason to doubt that the first 
question of law does not come under the jurisdiction of the Federal Con- 
stitutional Court, but that the ordinary courts must themselves interpret 
Article 16, paragraph 2, second sentence. 

3. Neither the Basic Law and other federal laws nor international law 
has clearly defined the concept of ‘‘political persecutee.’’ In conformity 
with the decision of the Federal Constitutional Court (BVerfGE 174, 179/ 
80),? this Court is of the opinion that the notion of political persecutee as 
used in Article 16, paragraph 2, second sentence, must be broadly inter- 
preted. As it already held in 1953 (3 BGH St. 392, 395), the ban on ex- 
tradition applies also to persons persecuted for non-political offenses, if 
such persons could be liable to be prosecuted—outside a criminal proceeding 
—for political reasons and thereby exposed to dangers to life or limb, or 
would be subject to restrictions of their personal liberty. It must be 
presumed that the legislature, when approving the Basic Law, did not 
intend to deviate from the basic principle laid down in Section 3, para- 
graph 3, of the German Extradition Law,’ as well as in many extradition 
treaties, 7.¢., that a fugitive whose extradition is demanded for a crime 
against life which was committed from political motives but not in open 
combat, is not entitled to asylum as a political persecutee. But there must 
be a guarantee that the fugitive will not be in danger to life and limb or 
liberty, independent of his offense or in a degree which exceeds the re- 
quirements of just punishment under the rule of law. To that extent a 
right of asylum must be granted to a fugitive who is charged with a 
political crime against life which was not committed in open combat. 


Therefore, the Court of Appeals which has to decide on the admissibility 
of extradition in such a case must examine whether there is a certainty 


2 Reported in 64 A.J.I.L. 416 (1960). 

3 Sec. 8 of the Extradition Law of Dec. 23, 1929, reads as follows: 

‘*Section 3 (1) Extradition is not permissible if the act for which extradition is 
requested is a political act or is connected with a political act in such manner that it 
was designed to prepare, secure, cover up or repel such political act. 

‘¢(2) Political acts are punishable attacks which are immediately directed against 
the existence or security of the state, against the head of the state or a member of the 
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that the fugitive, after he has been extradited, will not be subject to 
political persecution either within or outside the eriminal proceeding. 
Such guarantee may be seen in an adequate assurance given by the foreign 
government which demands extradition. As the Federal Constitutional 
Court explained in the above-mentioned decision, in former times the as- 
surance of ‘‘specificity’’ of prosecution (1.¢., the assurance that the fugi- 
tive would be prosecuted only for the acts specified in the request for 
extradition) constituted an essential and, as a rule, adequate guarantee 
against political prosecution of extradited persons. But, as that Court 
further declared, such an assurance is no longer ‘‘effective’’ today, since 
in many states ‘‘the politization of large spheres of life and the utilization 
of criminal law for securing and carrying out social and political revolu- 
tions have blurred the boundary line between criminal and political of- 
fenses.’’? Moreover, as the Federal Constitutional Court pointed out, the 
criminal procedure in such countries frequently does not guarantee that, in 
cases involving political opponents, the prosecution will be restricted to the 
crimes specified. 

This does not mean to say, however, that an assurance of ‘‘specificity’’ 
by the requesting state should not be regarded as an adequate guarantee 
against political persecution of extradited persons in every case. Where 
such an assurance is given by the government of a country whose govern- 
ment and authorities practice the rule of law, it can be presumed that the 
extradited person will not be subjected to measures of political persecution. 
‘Whether in a given case there is danger of political persecution is a ques- 
tion of fact which must be decided with the aid of the principles outlined. 


TI. As to the second question of law 


1. This Court does not see fit to answer the question in the general form 
in which the Court of Appeal has raised it. It deems it sufficient to dis- 
cuss the situation which exists under the Extradition Treaty between 
France and Germany. 

2. Murder is among the offenses for which, under the rule of Article 3 
of the treaty, extradition must be granted unless one of the exceptions laid 
down in Articles 4 to 7 of the treaty applies. Murder is subject to the 
death penalty under the French Penal Code; German law has abolished 
the death penalty (Article 102 of the Basic Law). Under the treaty this 
fact does not stand in the way of extradition. The treaty does not provide 
that Germany may condition an extradition on an assurance by the French 
Government. that the death penalty will not be pronounced. Article 18 
merely provides that, in granting extradition, the German Government 
may recommend that the death penalty, if pronounced, be commuted to a 
milder punishment. Such a recommendation is not binding on the French 
Government and the French courts. In negotiating the treaty the two 





government of the state as such, against a constitutional body, against civic rights 
in elections or plebiscites, or against friendly relations with foreign countries. 

‘ (3) Extradition is permissible if the act constitutes a deliberate crime against life, 
except where it was done in open battle.’’ 
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governments have deliberately refrained from entering into such a binding 
obligation, as it did not seem possible to limit the Presidents of both states 
in the exercise of their pardoning powers. The question, therefore, arises 
whether Article 18 of the Law through which the treaty became effective 
in Germany (BGBI. 1953 II 151) is in conflict with Article 102 of the 
Basie Law to such an extent that an extradition is not permissible without 
a previous assurance by the French Government that the death penalty, if 
pronounced, will-not be carried out. 

3. This question cannot be decided by the Federal Supreme Court in a 
proceeding under Article 27 of the Extradition Law. The Federal Con- 
stitutional Court alone has jurisdiction to rule on the constitutionality of 
the Law of 1953 with regard to Article 18 of the Extradition Treaty. 

4. Consequently, the Court of Appeal of Cologne itself will have to 
decide the second question of law which it has submitted to this Court. 
If it reaches the conclusion that the Law of 1958, as regards Article 18 
of the treaty, is not in conflict with Article 102 of the Basic Law, it will 
have to make this conclusion the basis of its decision as to the permissibility 
of extradition in this case. If it should reach the conclusion that Article 
18 is unconstitutional, it will have to submit the matter to the Federal 
Constitutional Court. 


France-Switzerland Treaty of 1869-—-Federal Extradition Law of 
1892—definition of political crime—no safeguard against death 
penalty 


DECISION OF THE Swiss SUPREME FEDERAL Court IN THE MATTER oF 
KTIR AGAINST THE FEDERAL Puso Prosecutor. May 17, 1961. 
87 Entscheidungen des Schweizerischen Bundesgerichis I, 134. 


In December, 1960, Belkacem Ktir, a French-Algerian national, was ar- 
rested in Switzerland after having illegally crossed the border. The 
French authorities demanded his extradition for the murder of Mezai, an- 
other Algerian, in France. Ktir stated the facts as follows: Both men 
were members of the Algerian FLN (Front for National Liberation). 
Mezai had been arrested by the French authorities but released afterwards. 
His superiors in the FLN suspected him of treason and decided to ‘‘sup- 
press’’ him. They assigned Ktir and three others to the job. The men 
took Mezai for a ride, drove him to a deserted spot and two of them 
strangled him while Ktir sat in the front of the car with the driver. 

Ktir opposed his extradition, arguing that France was at war with the 
FLN and that he, in participating in the killing of Mezai, had helped put 
to death an enemy in the course of a war; if he were extradited he would, 
in effect, be delivered to the enemy. Should, however, his extradition be 
inevitable, he demanded that it be made subject to the condition that, ac- 
cording to the principle of ‘‘the milder law,’’ the death penalty be not 
imposed. 

The Federal Department of Justice and Police submitted the case to the 
Federal Supreme Court. The Federal Proseeutor’s office asked the Court 
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to approve the extradition. The Supreme Federal Court authorized the 
extradition, subject to the sole condition that Ktir could not be tried in 
France for his activities in organizing the FLN. 

The Court’s decision reasoned as follows: 


1. Extradition between France and Switzerland is exclusively governed 
by the Treaty of July 9, 1869. The Swiss Federal Law on Extradition of 
January 22, 1892, is not applicable, except where it may be applied con- 
eurrently with the treaty or used to interpret the treaty, provided its ap- 
plication does not result in a solution contrary to the treaty. 

2. Under Articles 1 and 2 of the treaty, extradition is required where 
the acts involved are punishable under both French and Swiss law, con- 
form to the definition of one or the other of the crimes enumerated in the 
treaty, and do not constitute political crimes or delicts. Previous decisions 
of the Court have evolved the following principles: Political crimes are 
acts which, although they are in themselves common crimes, acquire a 
predominantly political character by reason of the circumstances under 
which they were committed, in particular, by reason of their motives and 
their aim. Such crimes, so-called relative political crimes, presuppose that 
the act, inspired by political passion, was committed in the framework of a 
fight to gain power or in order to break away from a power suppressing 
all opposition, and that the act is in direct and close relation to the political 
aim envisioned. In addition, the injury done must be proportionate with 
the result sought; in other words, the interests at stake must be sufficiently 
important, if not to justify, at least to excuse the impairment which the 
act has caused to certain private legal values. Where murder is con- 
cerned, this relationship exists only where the killing is the only means to 
safeguard the higher interests involved and to attain the political aim 
sought. 

In applying these principles, the Court does not have the task of de- 
ciding the guilt of the accused and is bound by the facts stated in the 
request for extradition. But it examines freely whether the conditions for 
extradition are present and whether on the basis of the dossier the cir- 
cumstances relied on by the accused in opposing the extradition can be 
considered proven. 

Ktir is prosecuted in France for murder, which is punishable both under 
French and Swiss law and is listed as No. 1 in the enumeration contained 
in the first article of the treaty. The question, then, is, on the one hand, 
whether this involves a political crime, and, on the other hand, whether the 
act committed by Ktir was committed in the course of a war between 
France and the FLN. 

As regards this second point, the defendant seems to rely on Article 11 
of the Extradition Law, which provides that ‘‘extradition shall not be 
granted ... for purely military offenses.’’ The treaty, however, makes 
no such exception. Moreover, murder has never been regarded as a 
‘purely military’’ offense. 

As regards the political character of the offense, it should be stated at the 
outset that the FLN fights to seize power in Algeria. Its action extends 
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not only to that country but also to France. It has a manifest political - 
character. The defendant affirms credibly that he is a member of the 
FLN and that it was in that capacity and at the orders of his superiors 
that he participated in the murder of Mezai. It may be concluded that he 
did not act from personal motives but for political reasons. But it does 
not follow that his act had a predominantly political character. In order 
to sustain this conclusion it would have to be shown that the murder of 
Mezai was the only means to safeguard the superior interests of the FLN 
and to attain the political aim of that organization. This is not the case. 
In fact, it has not been shown that the interests of the FLN were so gravely 
impaired by the alleged treason of Mezai that to ‘‘suppress’’ him was the 
only means to safeguard these interests. Nor can it be seen that the 
murder in which Ktir participated has in any way whatsoever furthered 
the liberation of Algeria. This murder appears above all as an act of 
revenge and terror. It is, therefore, not a political crime or misdemeanor 
in the meaning of Article 2, paragraph 1, of the treaty. Since the other 
conditions of the treaty are met, extradition must be granted as a matter 
of principle. 

3. Under Article 302, paragraph 1, of the French Penal Code murder is 
punishable by death. [The Swiss Penal Code does not have the death 
penalty.] The defendant demands that if extradition should be granted, 
it should be granted on condition that the death penalty be not pronounced. 
However, the treaty does not make extradition dependent on the penalty 
which the requesting state imposes on the act involved. 

Nor does Article 5 of the Extradition Law, assuming that it were ap- 
plicable side by side with the treaty, justify such a reservation. To be 
sure, this article requires the Swiss authorities to subordinate extradition 
to the condition that the ‘‘corporal punishment’’ which could in casu be 
imposed in the requesting state be commuted to imprisonment or fine. 
Corporal punishment in the meaning of the law does not, however, include 
the death penalty. [There follows a discussion of legislative history.] 
Moreover, the Federal Supreme Court has already held that a request for 
extradition presented by France should be granted even if the crime in- 
volved were punishable by death in France (unpublished decision in the 
matter of Billard, of June 19, 1900). 

It is true that, since that decision, the Swiss Penal Code has entered into 
‘ effect and that it does not ordain the death penalty. However, this change 
in Swiss criminal law has no effect on the federal rules concerning extradi- 
tion. The legislature understood this so well that on April 1, 1938, i.e., 
four months after it had adopted the Penal Code, it approved an extradi- 
tion treaty with Poland which permits the Swiss authorities to express the 
desire that the death penalty be commuted to imprisonment, but does not 
authorize them to make such commutation a condition for the extradition, 
and does not obligate the Polish authorities to accede to the desire ex- 
pressed. ; 

Hence the Swiss authorities may not atiach to an extradition the condi- 
tion that the death penalty must not be pronounced, except where an 
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extradition treaty excludes the death penalty (Treaties with Brazil, Article 
VI; Portugal, Article ITI, last paragraph; Uruguay, Article 8). In the 
present case it will be up to the Federal Council to examine whether a 
desire to that effect should be expressed to the French Government, as is 
expressly provided in some treaties (e¢.g., Treaties with Poland, Final 
Protocol, Ch. 3, and with Turkey, Final Protocol, litt.c.). 

4, According to Article 8 of the treaty ‘‘the individual who has been 
extradited cannot be prosecuted or tried for any offense other than the 
one for which extradition has been requested (and acts directly connected 
therewith) unless the accused expressly and voluntarily consented and his 
consent was communicated to the government which extradited him, or 
unless the offense is not covered by the treaty and the previous consent of 
the government which extradited him was obtained.’’ This reservation 
applies to political offenses, for which extradition may not be granted 
(Article 2, paragraph 2, of the treaty). 

In this case Ktir has declared that he acted for the FLN not only by 
participating in the assassination of Mezai but also in organizing its cadres 
and collecting funds. These two latter activities would seem to come under 
Articles 88 et seg. of the French Penal Code, which deal with ‘‘crimes 
against the internal security of the state,” t.e., political crimes. It is, 
therefore, appropriate to grant the extradition subject to the condition— 
provided in Article 8 of the treaty—that he must not be prosecuted or 
tried for these crimes. The same result would be reached if the Extradi- 
tion Law were applicable (see Article 7, paragraph 1, of the Law). 


BOOK REVIEWS AND NOTES 


United States Commercial Treaties and International Law. By Robert 
R. Wilson. New Orleans: The Hauser Press, 1960. pp. xi, 380. In- 
dex. $6.50. 


To a study of the impact of United States commercial treaties on inter- 
national law Professor Wilson brings practical experience as a State 
Department adviser on commercial treaties, as well as previous scholarly 
writing. The present book will be particularly welcome to those who, like 
the present reviewer, believe that the gradual consolidation of former 
international legal standards in commercial international relations is 
more likely to be achieved by bilateral rather than multilateral treaties. 

_Obviously, in theory, the latter would be preferable. In practice, how- 
ever, the price of a multilateral convention—for example, on the protec- 
tion of foreign investment—would be a dilution of standards, and the 
insertion of many escape clauses such as ‘‘national emergency,’’ ‘‘public 
interest,” and the like, which would greatly reduce its value. 

The United States has pioneered in the field of bilateral agreements, and 
especially through the postwar series of bilateral friendship, commerce and 
navigation treaties which, despite many variations in detail from case to 
case, follow a general pattern. Professor Wilson not only analyzes the 
principal matters dealt with in these treaties, such as access to the use of 
natural resources, taxation, judicial remedies, et cetera, but he also places 
the whole matter in perspective by illuminating introductory and conelud- 
ing chapters. Dr. Herman Walker, whose article on ‘‘Treaties for the 
Encouragement and Protection of Foreign Investment’’ of some years ago 
is indispensable to teachers of the subject, has contributed the chapter on 
companies. 

The main contribution of these bilateral treaties to the development of 
international law has been the consolidation of certain rights and status 
conditions which under general international law would be doubtful. They 
have, although with significant reservations, consolidated the ‘‘national 
treatment’’ of aliens in all except some reserved fields. They have estab- 
lished standards of property protection which fall short of the more radical 
demands of, for instance, the original Abs draft convention, but go well 
beyond what can fairly be described as generally accepted principles of 
international law. The treaties have also contributed to the clarification 
of the ‘‘nationality’’ and other status questions affecting foreign-controlled 
companies. While it must be conceded that the great majority of the 
friendship, commerce and navigation treaties have so far been concluded 
between the United States and other industrially developed countries with 
comparable standards, some have been concluded with economically less 
developed countries whose outlook and interests are in many ways different. 
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In the concluding chapter Professor Wilson asks what part international 
law has played in this type of commercial treaty. He singles out a number 
of specifie ways in which these treaties are related to general international 
law. To the present reviewer it seems that here, as in other newly de- 
veloping branches of international law, there is a give and take, but that 
bilateral instruments, such as the commercial treaties, contribute more than 
they receive by making articulate, condensing and modifying, by way of 
compromise, principles left vague or controversial in general international 
law. In this the commercial treaties join hands with the growing number 
of public-private agreements, such as the Iranian Oil Agreement, the major 
concession agreements between governments and foreign investors, and 
arbitration awards such as the Aramco Award. Out of all these instru- 
ments there is gradually developing a new body of international economie 
law which may in time eclipse in importance much of the classical interna- 
tional law. To this new branch of international law Professor Wilson’s 
analysis has made an indispensable contribution. 

W. FREDMANN 


The Law of International Transactions and Relations: Cases and Materials. 
By Milton Katz and Kingman Brewster, Jr. Brooklyn: The Founda- 
tion Press, 1960. pp. xliv, 863. Index. $11.50. 


In all respects but one, this casebook follows traditional lines. It con- 
sists largely of excerpts from the decisions of national and international 
tribunals and from statutes and treaties. Notes and comments are of 
modest length and scope. There is no significant attempt to introduce 
relevant economic or political data. 

The only innovation—an important one—is in the subject matter. This 
is not a casebook on public or private international law, or on comparative 
law. It is an attempt to present materials drawn from many fields of law 
which the authors believe to be particularly relevant to ‘‘the practical every- 
day experience of individuals and business organizations and governments 
which engage in productive transactions and fruitful relationships spanning 
national boundaries.’’ (Page 3.) Most of the cases, drawn in almost 
equal numbers from American and foreign sources, are concerned with 
municipal rather than international law. As the authors note, they “do 
not reach the actual and potential role of international law in providing a 
framework for international governmental relations and settling interna- 
tional disputes which threaten the peace or otherwise primarily involve the 
interests of states as entities in the family of nations.” (Pages 4-5.) In 
short, the book is addressed to future legal technicians whose clients will 
seek to do business abroad. It is not addressed to those who aspire to advise 
foreign offices, military establishments or international organizations, or to 
plead before international tribunals. It pays little attention to the nature 
and sources of public international law, its manifold functions, or the 
processes of its growth and change. 

Part I deals with the legal status of persons abroad and the legal impli- 


230 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


cations of activities extending to more than one country. Many of the 
chapters are divided into sections entitled ‘‘Rights, Opportunities, and 
Risks Under the Law of the Foreign Country” and ‘‘Rights, Opportunities, 
and Risks Under Public International Law,’’ respectively. The topics in- 
clude entry, residence, movement, communication, personal security, prop- 
erty, economic activities, doing business through corporations, transactions 
with foreign governments, judicial assistance, and enforcement of foreign 
civil money judgments. Five pages suffice for a description of the or- 
ganization and jurisdiction of international tribunals, including the Inter- 
national Court of Justice. Part II, entitled ‘‘The Reach of Legal Sys- 
tems: Interaction, Conflict and Accommodation,’’ deals with criminal 
jurisdiction, trade regulation, labor and welfare standards, currency con- 
trols, taxation, and ‘‘Nationalization, Expropriation, Annulment of Con- 
tracts or Concessions.’’ 

The selection of topics for inclusion must have presented a very difficult 
problem and has been undoubtedly influenced by considerations of the 
American law school curriculum. Some topics clearly relevant to the 
subject matter of the book are omitted. In the field of private interna- 
tional law, for example, the important problem of ‘‘choice of law’’ is not 
treated, although there is a 58-page chapter on enforcement of foreign 
judgments. In the field of public law, numerous topics which can be 
relevant to doing business abroad are not even mentioned. The student 
will learn nothing about such matters as the problem of the width of ter- 
ritorial waters, the continental shelf and its relation to off-shore oil rights, 
jurisdiction in the contiguous zone, airspace, the making and termination 
of treaties, the effects of changes of sovereignty on private rights (including 
concession contracts), the functions and privileges of consuls, diplomatie 
immunities, the status of international organizations, the regulation of 
international trade by GATT and regional agreements, the regulation of 
transport and communications, or the fate of private rights in time of war. 

The choice of materials for inclusion in a casebook is always a matter of 
individual judgment. Katz and Brewster present many interesting and 
little-known cases. Among the omissions, the most surprising is that of 
the Pink case, which is not even mentioned in a note, although some fifty 
pages are devoted to the ‘‘Effect of Expropriation Under the Law of An- 
other State.” The wide range of the subject matter prevents the treat- 
ment of some topics in depth. Bibliographical references are hardly ade- 
quate. The reader is not always informed whether a certain treaty is in 
force (see, e.g., page 846). 

The casebook represents a worthwhile experiment in the teaching of 
some of the law relevant to international business transactions. It intro- 
duces the American law student into the vast world of international and 
foreign law and may stimulate him to further exploration. It is not, nor 
is it intended to be, an adequate tool of instruction in all the manifold 
practical and jurisprudential aspects and implications of international law. 


O. J. Lassrrzyn 
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Wörterbuch des Vélkerrechts. Vol. 1. 2d ed. Edited by Hans-Jürgen 
Schlochauer. Berlin: Verlag Walter de Gruyter & Co., 1960. pp. xx, 
800. 


The completion and the publication of the first of three volumes of the 
revised edition of Strupp’s well-known Wörterbuch marks a milestone in 
the renaissance of international law in Germany. The editor graciously 
pays tribute to Strupp’s pioneering effort in the preface and in the sug- 
gested citation as ‘‘Strupp-Schlochauer, Wörterbuch.” Broadly, the pat- 
tern of the first edition is followed with some changes: articles on countries 
or states are omitted unless they present, as in the case of Egypt, a special 
interest for international lawyers. Also omitted are biographical and 
bibliographical articles, but many of the articles contain ample bibliog- 
raphy, including books and articles in languages other than German. 
Special consideration is given to cases, although some of the old entries 
have been omitted. All judgments of the World Court, both old and new, 
are included, and advisory opinions are grouped under two headings. 
Each volume contains an alphabetical list of entries with their authors, 
and the third volume is to provide a full index. It is to be noted that cer- 
tain entries are given in their accepted English abbreviated version, such 
as GATT. When possible, the original contributors were invited to revise 
their entries. The Wörterbuch is the result of the efforts of German, Swiss 
and Austrian writers, including some now living abroad, such as Kunz, 
Domke, and Wehberg. The completed dictionary will contain about 1200 
entries, of which roughly 700 are new. 

It is not possible, nor probably desirable, to provide an analysis of the 
400 entries in the first volume. Some articles are obviously skimpy, like 
that on the Alimark incident, while others are of a high scholarly quality 
both in form and substance. Subjects largely of theoretical interest, like 
a concept of the fundamental norm, are treated along with largely political 
slogans such as the containment (eo nomine) policy. Reading articles at 
random, one discovers what may be regarded as omissions as, for instance, 
failure to mention in the article on the Geneva Protocol its significance in 
the Nuremberg proceedings. One might question from a systematic view- 
point the propriety of discussing the problem of contiguous zones in the 
article on Hovering Acts (eo nomine). And some readers may raise their 
eyebrows on reading that the International Court of Justice, in referring 
to general principles of law in the Corfu Channel case, contributed in the 
matter of fundamental rights and duties of states to the recognition of a 
sort of supra-positive international law. The article on fundamental 
rights of states contains a bibliography of some 70 items covering close to 
two columns, which may indicate the significance still attached to that sub- 
ject in Germany. One notes with satisfaction in the article on clausula 
rebus sic stantibus a dissent from the extreme position represented by E. 
Kaufmann’s work. One could question, though, whether it is correct or 
meaningful to say that the reservation of the right to withdraw from the 
United Nations is based on that clause. In this article there is no reference 
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to the Harvard Draft on the Law of Treaties, nor is there reference to the 
work of the International Law Commission. 

The editor’s job is not an enviable one, and we should not expect him 
to establish, apart from providing cross-references, the necessary co-ordina- 
tion of substance or point of view between articles dealing with the same 
subject matter. Thus there is a general article on peace treaties, a separate 
article on the Peace Treaty with Japan of 1951, and another on the Peace 
Treaties with Italy, Bulgaria, et cetera; but the general article maintains 
the traditional point of view that the consent of the defeated state is 
necessary and that without it the treaty would lack binding force interna- 
tionally. The article on the Peace Treaty with Italy correctly points out 
that the consent of Italy was not required for the coming into force of the 
treaty and that, in fact, Rumania and Hungary did not ratify the treaties 
concerning them, though Finland, Italy and Bulgaria did. Now does this 
mean that the Peace Treaties with Rumania and Hungary have no inter- 
national validity? The general article also makes a point that, in the 
case of coalition wars, it may be agreed that no participant shall make a 
separate peace and that to do so in disregard of such a stipulation would 
constitute a treaty violation, which, however, would not affect the validity 
of the separate peace treaty. In point of fact, the Declaration by the 
United Nations on January 1, 1942, contains such a stipulation, but the 
article on the Peace Treaty with Japan does not mention it, although it 
does refer to the resistance of the Soviet Union, a co-signer of the 1942 
Declaration, against the treaty without relating the two facts. Perhaps in 
a future edition of the Wörterbuch one could arrange for sub-editors to 
take charge of greater co-ordination—without suppressing individual 
points of view—-by allocating to them the editorial function for a series of 
articles in the same field, or in related fields. 

The revised edition, in the tradition established by Strupp, maintains 
high standards of scholarship, excellent over-all organization with freedom 
of individual approach or expression. The editors and their collaborators, 
the German Foreign Office, and private donors who contributed financially 
to the venture, are to be congratulated on this remarkable accomplishment, 
It will serve the beginner well, permit the expert a quick orientation, and 
the profession will benefit generally from the availability of this important 
reference work. 


Leo Gross 


Politics and Culture in International History. By Adda B. Bozeman. 
Princeton: Princeton University Press, 1960. pp. xiii, 560. Index. 
$10.00. 


This book is the fruit of an industrious search through the histories of 
the principal power and/or cultural constellations since the third mil- 
lenium B.C. for explanations both of the persistent search for unity and of 
the obstacles that impede it. If the harvest of discovery is meager in 
proportion to the labor that has gone into the enterprise, the author should 
at least be thanked for an elaborate documentation of propositions that 
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have been widely accepted on less impressive evidence. More than that, 
she has compressed and molded a vast array of detail into a coherent and 
readable record of accessible proportions. 

Her work has special claims to the attention of students of international 
law, for in several relatively obscure periods and regions it depicts with 
conviction the living relations of which legal formulae are abstractions. 
In the long run, too, after extensive passages that leave the reader in some 
doubt whether the author herself distinguishes between image and reality, 
the book does something to correct the juristic propensity for confusing 
theory and practice and overvaluing the verbal evidence of consensus. 
Thus, though at the half-way point she seems to have accepted in toto the 
romantic myth of medieval unity with her culminating assertion of an 
‘‘all-pervading sense of community’’ (page 253), her frequent references 
to incessant conflict between Papacy and Empire, Emperor and Kings, 
Monarchies and Republics reveal how ineffective that abstraction was in 
the actual control of policy. Finally, returning to this theme (pages 441- 
443), she strikes a truer balance. 

As in all books that purport to find unifying patterns in vast segments ` 
of human history, different readers will dispute particular findings upon 
which the principal generalizations are based. For the reviewer the 
weakest part of this work is that devoted to Roman law and its contribu- 
tion to later legal and political theory. The nature and magnitude of that 
contribution are so essential a part of Professor Bozeman’s theme that one 
would have expected special care in its elaboration. In fact, judging by 
her footnotes, she has relied upon secondary sources of varying merit to 
the neglect of the easily available original texts. The result is a confused 
and sometimes anachronistic account of the factors that shaped the growth 
of the system up to the Digest, Code, Institutes and Novellae of the sixth 
century, which she groups under the incomprehensible phrase—‘‘the 
codification of the Institutional Treatise of Justinian’’ (page 192). 

More serious is the inadequacy of her belated qualification of the as- 
sertion of a ‘‘general Roman theory that law is antecedent and thus 
superior to the state.” One may admit that under the Republic and 
Principate the apparatus of the state, if not the state itself, was subject 
to law. Even then the ancient principle, Salus populi suprema lex, left a 
wide margin of discretion to the highest magistrates. As for the later 
Empire, while the author finally admits that the popular will behind the 
Quod principi placuit legis habet vigorem of Institutes 1, 2, 6 and Digest 
1, 4, 1, 1, had been pure fiction since the third century, she has nothing to 
say of the Princeps legibus solutus est of Digest 1, 3, 31. This passage may 
well be an instance of the compilers’ practice of putting later principles 
into the mouths of classical jurists, but a history of ideas might have been 
expected to emphasize the fact that it was the interpolated Digest that, 
from the twelfth century on, penetrated Europe as Roman law, and that 
it was precisely the Digest’s recognition of imperial autocracy that pro- 
vided the French legists with authority for the concentration in the 
monarch of powers previously dissipated through the feudal hierarchy. 
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Professor Bozeman concludes her book with a study of the part that 
Byzantine, Venetian, Florentine and Hanseatic diplomacy has had in shap- 
ing Soviet and Western conduct of foreign relations. Here she treads 
more confidently and, while specialists will take her to task for rejecting 
some generally respected theses, she makes out an impressive case for her 
interpretations. Here will be found an informed, sensitive and revealing 
exploration of some of the most important institutions of international law 
and politics—a final reason for warmly recommending Politics and Culture 
in International History to all workers in these fields. 

P. E. CORBETT 


International Law in an Expanded World. By B. V. A. Röling. Amster- 
dam: Djambatan N.V., 1960. pp. xxvi, 126. FI. 15; 28s. 6d. 


This is the first volume of a series of ‘‘Contributions to the Progressive 
Development of International Law,” edited jointly by Professor Röling, 
of the University of Gréningen, The Netherlands, and Judge Radhabinod 
Pal, of Calcutta, India, both of whom served on the International Military 
Tribunal for the Far Hast for the trial of Japanese war criminals (1946- 
1948). The purpose of the series is ‘‘to give a clear expression of the 
opinions prevailing in the different parts of the world, and then to arrive 
at an evaluation of the chances of bringing about a solution” (page xxv). 
Various problems will be dealt with by specialists from different countries, 
trying to build a bridge between the Hast and the West. 

In this volume, Professor Röling proceeds from the following assump- 
tions: that the traditional law of nations must be broadened to include 
the values of other ‘‘main forms of civilization’? (page xvi); that the 
military and economic situation makes the adoption of the ‘‘one world’’ 
concept inevitable (page viii) ; that this concept can, however, be realized 
only gradually, and that a long transition period will be necessary (page 

- ix); that in this transition period the ‘‘ ‘progressive development of inter- 
national law’ is of greater significance than its codification” (page x); 
that ‘‘the prohibition of war would lead to a crisis in international law if 
it is not accompanied by an effective regulation of peaceful change’’ (page 
xx); and that ‘‘since the Second World War, the individual has made 
his appearance in positive, international law as the bearer of interna- 
tional rights (human rights recognized universally or regionally) and as 
the bearer of international obligations (tnter alia the international, indi- 
vidual, criminal responsibility) ’’ (page xxii). 

In discussing the present state of international law, the author comments 
that ‘‘the community in which traditional law came into being was one of 
ancient, prosperous and highly developed states’’; and that ‘‘the majority 
of the members of the world community today is formed by states which 
are young (in the sense that they only recently became independent), 
poor, and technologically in an early stage of development’’ (page 11). 
He also asserts that the Christian origin of international law provided a 
double standard for treating Christian and non-Christian nations, as 
Christianity served as ‘‘the justification of, or the legal title to, the domina- 
tion .of non-Christian peoples” (page 21). 
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The concept of ‘‘civilized nations’? which was also connected with the 
domination of one group of nations over all the other nations, according to 
Röling, ‘‘no longer corresponds with the concept [of] ‘advanced, industrial, 
commercial nation’ ’’; the ‘‘Europe-centric concept of ‘civilization’ has 
clearly been replaced by the multiple concept of the ‘main forms of civiliza- 
tion’ ’’ (pages 35, 44). International law was for a while a ‘‘ruler’s 
law,’’ of which the ‘‘non-European, colonized peoples were the object 
rather than the subject’’; this part of the European law of nations cannot 
be recognized by the new majority in the community of nations, which 
rejects ‘‘the colonial system and the ‘unequal treaties’ ’’ (pages 47-48). 
“For the new majority, poor and with an alarmingly low living standard, 
the economic aspect is of the utmost importance’’; poor states ‘‘want the 
law to protect them against exploitation by the economically stronger and 
they want the family of nations to take care of its weak and indigent mem- 
bers’’; they want a ‘‘protective international law,” a law ‘‘based on the 
principle of mutual assistance,” and a world community which is a ‘‘wel- 
fare-community’’ (page 50). The new law of the peace-loving nations 
should not only be an ‘‘anti-war law’’ but also a ‘‘pro-peace law,’’ dealing 
constructively with the political and economic well-being of the members 
of the world community (page 53). 

Professor Röling concludes that the Western nations must choose in the 
near future ‘‘between adjustment based on reasonableness, and war in 
which might is right; between a gradual change through evolution, or else 
the stubborn maintenance of the existing law until it is thrown aside by 
bloody revolution’’ (page 125). He hopes that a new international law 
will evolve ‘‘consonant with the new sociological structure of the com- 
munity of nations’’ and with the need to create ‘‘both a welfare com- 
munity and a community of peace’’; ‘‘ ‘One world’ is in everyone’s long- 
term interest and is everyone’s moral necessity’’ (page 126). 

This powerful plea for a better understanding of the changes which are 
occurring in the world community and for the adaptation of international 
law to these changes deserves close study. The author raises more ques- 
tions than he answers, but they must be answered before we can hope to 
avoid the threatening revolution. Perhaps the succeeding volumes of this 
series will show us how to develop international law so that it can meet 


its task. 
1E Saw Louis B. Sonn 


Reine Rechtslehre. Mit einem Anhang: Das Problem der Gerechtigkeit. 
By Hans Kelsen. Vienna: Verlag Franz Deuticke, 1960. pp. xii, 584. 
Index. S. 890; DM. 65. 


The pure theory of law has evolved through a series of monographs, be- 
ginning in 1910, which Hans Kelsen, the founder of the school, devoted to 
an analysis of fundamental problems of constitutional and international 
law. It was only in 1934 that Kelsen, in his Reine Rechtslehre, published 
a comprehensive presentation of his theory. The present work is the 
second, enlarged and revised edition of the 1934 volumé. Together with 
the excursus on the problem of justice and the doctrine of natural law, it is 
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almost double the size of the first edition. It also has grown in substance. 
Basic notions of the pure theory of law have been refined in the 1960 edi- 
tion and restated in such a way as to preclude, for the future, misunder- 
standings to which earlier formulations had given rise. Thus, the meaning 
of the Grundnorm (basic norm) of a legal order—what it actually is and 
what it is not—is defined with absolute clarity in the present volume. In 
some other cases Kelsen has not hesitated to modify views previously held 
by him. This applies not only in relation to the Reine Rechtslehre of 1934 
but also to the General Theory of Law and State, published in this country 
in 1949, Like the latter, the Reine Rechtslehre in its revised form is more 
than a mere restatement of the pure theory of law. It is rather an attempt 
to apply its methodological principles to the solution of the chief problems - 
of jurisprudence. 

The present treatise should be particularly interesting and useful for 
the student of international law. It is true that Kelsen deals specifically 
with international law merely in one out of eight chapters and discusses 
therein only such questions as the nature of international law and its rela- 
tionship to municipal law, which he has analyzed before in his General 
Theory of Law and State and in the Principles of International Law (1952). 
However, the present discussion considerably adds to the clarification of the 
problems involved, especially of the monistic construction. Moreover, 
as one expects in the treatise of an author who has been a lifelong and 
profound student of international law, the analysis of many general ques- 
tions of law, such as the types of legal norms, responsibility, sanctions and 
others, contributes to the elucidation of the respective issues in interna- 
tional law as well. The most significant deviation from previously held 
views probably is Kelsen’s abandonment in this volume of his former 
opinion that the state of law is necessarily and essentially a state of peace. 
Kelsen now maintains that at best, we may say that law tends to develop 
in that direction. 

Kelsen modestly suggests that the pure theory of law is not a radical 
innovation, but rather a continuation and development of trends that can 
be traced back into nineteenth-century legal science. Indeed, Kelsen’s 
concern for the purity of the theory of law, t.e., for its separation and 
independence from ethics, politics and natural science, is part of current 
general efforts to purify the methods of the so¢ial sciences in the hope of 
thus securing the certainty and precision of their results. The list of 
Kelsen’s publications included in this volume most impressively testifies 
to the scope and depth of his contribution to those efforts. 

Exton Hura 


Manuale di Diritto Internazionale Pubblico. By Riccardo Monaco. Rome: 
Unione Tipografico-Editrice Torinese, 1960. pp. xi, 689. Index. L. 
4800. 


Monaco’s new Manual is an elaboration and amplification of the first 
part of the author’s Manuale di Diritto Internazionale Pubblico e Privato, 
published in 1949. Most chapters of the Manual’s first part, dealing with 
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general principles of international law, have been transferred unrevised 
from the author’s previous monograph. Professor Monaco attempts to 
present objectively the principal views on controversial problems, indi- 
cating at the same time his own positions. In general, his views conform 
to those traditionally expounded by the Italian School. The dualistic 
theory of the relationship between international and municipal law is 
unequivocally supported, and in its defense the author has added an in- 
teresting new section on Italian law and the international legal system. 
The Italian Constitution specifically requires that the Italian juridical 
order conform to the generally recognized norms of international law. 
Professor Monaco attempts the difficult task of rationalizing that clause 
into the dualistic pattern; many will find his concept of automatic but 
voluntary ‘‘adaptation’’ by the municipal legal system artificial and un- 
convincing. 

Despite the author’s avowed intention to avoid a priori reasoning (page 
15), ramifications of the dualistic doctrine permeate his analysis of inter- 
national legal principles; e.g., he elaborately supports the ingenious but 
contrived positivist concept of ‘‘common organs,” through which con- 
tracting member states perform international functions, but only by pool- 
ing their respective municipal legal systems. But it is encouraging that 
Professor Monaco, unlike the strict dualists of the Italian School, recog- 
nizes recent developments in the enforcement of individual rights under 
international law; he admits that the evolution of international practice 
is no longer consistent with the denial of the individual’s international 
juridical personality (page 169). 

Part Two of the Manual, entitled ‘‘Sanctions and Guarantees,’’ deals 
primarily with the law of war, covering the rights and obligations of 
combatants, neutrals, and occupation forces. These new sections fill a 
noticeable gap in the author’s earlier manual, where their treatment was 
at best tangential. 

The final and most original part of Professor Monaco’s monograph, in- 
eluded with the purpose of providing ‘‘greater adherence to international 
realities,” considers the organizations of the international community. 
After a general inquiry into the juridical basis of international entities, 
the organs and specialized agencies of the United Nations and of the dif- 
ferent institutions of the European Community are outlined in terms of 
their jurisdiction and powers. Professor Monaco’s treatment of these 
concrete instruments of the international order solidifies the impression, 
conveyed in earlier chapters, that the author is governed by traditional 
Italian preoccupation with the theoretical aspects of international law. 
Here, as elsewhere in the Manual, there is little effort to portray that law 
in action. The historical development of United Nations organs is by- 
passed in favor of a full inquiry into their constitutional possibilities under 
the Organization’s Charter. Thus, the Uniting for Peace Resolution and 
the organic growth of the Secretariat under Lie and Hammarskjöld are 
mentioned only perfunctorily, while abstention or absence of a permanent 
member of the Security Council, problems of little practical significance in 
1960, are considered in some depth. 
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An apparent by-product of the author’s preference for general theory 
rather than practice is his reference, almost without exception, only to 
other writers and secondary sources in the principal languages. Even in 
the area of responsibility of states, which some may think received rather 
cursory treatment, Professor Monaco tends to neglect the decisions of in- 
ternational tribunals and the practice of states. This limitation would 
seem, at least to a common lawyer, to restrict the Manual’s usefulness as an 
aid to international legal research. But certainly as an elementary text 
on public international law, designed primarily for pedagogical purposes, 
Professor Monaco’s work is a valuable addition to international legal 
science. 

Harod E. Frezersons, JR. 


Los Derechos Humanos—Preocupacién Universal. By Carlos Garcia 
Bauer. Guatemala City: Editorial Universitaria, 1960. pp. 532. 


The author provides an up-to-date and exhaustive treatment of human 
rights in a richly documented, broadly conceived volume. Dr. Garcia 
Bauer writes with deep personal conviction as well as first-hand experience 
as the Guatemalan member of several international bodies dealing with 
the topic, yet he never disregards the obstacles. His approach is strictly 
objective when assaying the current status and the future prospects of the 
various declarations, commissions and proposals. Although he has written 
a number of other monographs, this manuscript was prepared as a special 
dissertation for the first doctorate conferred at the University of San 
Carlos since the colonial period. 

Useful comparisons are provided of the various human rights ‘‘sys- 
tems”: the universal, the European and the inter-American. The ques- 
tions of limitation on sovereignty and of domestic jurisdiction or interven- 
tion are wisely dealt with; the advantages of giving individuals and groups 
the right of petition are set forth. There is an interesting discussion of 
the advantages and disadvantages of moving toward implementation on 
the regional, as contrasted with the universal, level. 

The literature in the major European languages, including English, is 
well represented; the contribution of the United States to the present 
emphasis on the dignity of man is not overlooked, as is often the case. 
The five cases pertaining to individual rights handled by the Central 
American Court of Justice are conveniently briefed. Part Six is a collec- 
tion of the major documents in use today; the bibliography runs to 
thirty-four pages. 

Garcia Bauer takes the position that, in general terms, it goes without 
saying that the observance of human rights ‘‘has become the province of 
international law.’’ But international action to protect this concern can 
so far be seen (and at times not with the desired precision) only ‘‘with 
respect to certain human rights and to certain countries and to certain 
forms of action.” (Page 332.) He believes that the achievement of 
adequate protection would remove ‘‘one of the most serious existing ob- 
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stacles to the assurance of peace.” And the most important thing ‘‘is not 
the problem of the definition or enumeration of rights, but the problem 
of achieving their effective enjoyment and respect.’’ (Pages 861-362.) 

Some proofreading lapses (e.g., notes on pages 330-333) and a tendency 
to inject too directly the author’s own activity (especially in the first per- 
son, €.g., pages 254-261, 269, 277-278) do not mar this fine and sober study 
of a central issue of our time. 

Rosert D. HAYTON 


Osnounye Voprosy Teorii Mezhdunarodnogo Dogovora [The Fundamental 
Questions of Theory of the International Treaty]. By V. M. Shurshalov. 
Moscow: Academy of Sciences of the U.S.S.R., 1959. pp. 472. 17 R. 
40 k. 


Soviet attitudes toward the sanctity of treaties may be determined, to- 
gether with technical matters, from this authoritative monograph devoted 
solely to treaty law. While recognition of the principle of pacta sunt 
servanda is espoused as a necessary rule of international order (page 207), 
exceptions are declared to be imperative, and several of them, as stated 
by the author, have a special Soviet ring. Thus the clausula rebus sic 
stantibus may be validly applied to void treaties after a social revolution, 
during the course of development of a national liberation movement, if an 
alliance becomes aggressive and violative of the U.N. Charter (page 206), 
and if other changes in objective conditions not anticipated by poor drafts- 
men occur. The first three reasons for denunciation are assumed by the 
author to be inapplicable to treaties concluded within the family of peoples’ 
democracies, and even the latter technical point is declared inapplicable 
because 


the strength and conviction of foreign policy treaties of the U.S.S.R. 
and countries of the Peoples’ Democracies lies in the fact that they 
have been adopted with full consideration of objective conditions. 
(Page 284.) 


Soviet diplomats are, therefore, better draftsmen than those of the West. 

To determine appropriate instances for application of the clausula, the 
author favors negotiation between the parties, or even submission to a 
court, but only if both parties agree. If there can be no agreement, then 
the author would admit unilateral denunciation (page 207). The Harvard 
Draft’s strictures on being a judge in one’s own case, when third-party 
decision is rejected, are specifically opposed as to ‘‘substantial’’ matters 
because parties must retain their sovereign right to revise all matters con- 
cerned with a treaty, having the sole right to control the conclusion and 
termination of treaties (pages 187-188). The reader cannot but conclude 
from this position that as to substantial matters the author would make 
treaties binding only if self-restraint is a compelling force for a party. In 
taking this view, he associates himself with all Soviet writing on the sub- 
ject and with Soviet practice in most instances. 
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In some areas the author suggests a willingness to accept majority votes 
without vetoes. Thus, with regard to reservations to treaties, the author 
hails the practice of the General Assembly and the International Court 
in supporting the validity of reservations when there is no unanimity of 
the parties in accepting them. The contrary view is castigated because it 
permits one state to enforce its will over all others, and this ‘‘violates the 
principle of sovereignty and equality of states.’’ Some readers will be 
tempted to compare situations where the Soviet veto has prevented ma- 
jority action. 

The problem of supremacy of international law over municipal law in 
Soviet courts is treated much the same as U. S. authors now treat the 
subject in U. S. courts. The author declares that Soviet courts are bound 
only by Soviet municipal law, for to accept the supremacy of international 
law would be to permit interference in domestic affairs. Still, the author 
recognizes the international obligation created by the treaty, though the 
consequences of this recognition are not stated. The domestic supremacy 
of municipal law is strengthened with a special Soviet argument, namely, 
that municipal law is a reflection of the will of the governing class and 
cannot be interfered with (page 353), presumably by an international law 
that represents in the author’s view a working compromise between 
antagonistic class wills. 

Wide reading in foreign sources is evidenced in the book, though the 
author has quoted a named author in the New York Times as representing 
the Times, and he has further concealed his source by giving only a page 
reference without the date of the issue. It might appear, were the refer- 
ence checked, that the view was in a letter to the Editor of the Times. 
Also, the author would win wider acceptance of his views were he not so 
chauvinistic. He says that all aid treaties of the United States are repre- 
sentative of inequality (page 52), whereas, ‘‘every international treaty of 
the Soviet Union with any state may serve as a clear illustration of Lenin’s 
teaching on the equality of treaties’ (page 58), and 


Every foreign political act of the proletarian state, reflecting the will 
of the people of its state, objectively conforms to the will of the broad 
masses of other states, interested in strengthening peace and establish- 
ing peaceful relations between all peoples. (Page 69.) 


Some statements suggest points of future danger, as “All wars for 
liberation are not in violation of international law’’ (page 74), and the 
attempt is made to justify this view as being within the spirit of the U.N. 
Charter. When taken with the earlier rejection of third-party determina- 
tion of fact, the issue is raised as to how a war of liberation is to be defined 
and determined. Does he mean anti-colonial wars only, or wars conducted 
to oust what Marxists define as the bourgeois ruling class in a given state? 
The winter war with Finland, when the Soviet Government refused at first 
to negotiate with any Finnish government other than the Communist group 
set up by the advancing armies in Terijoki makes the question practical. 


JoHN N. Hazarp 
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Internationales Recht. By Walter Schitzel. Vol. I: Das Recht des 
Vélkerrechtlichen Gebietserwerbs. pp. 283. Index. DM. 28; Vol. II: 
Internationale Gerichtsbarkeit. pp. 384. Index. DM. 36. Bonn: Lud- 
wig Rohrscheid Verlag, 1959, 1960. 


The author, whose passing on April 9, 1961, was mourned by an ever 
widening circle of sympathetic colleagues and students, had joined as a 
young scholar the group of international lawyers around Walther Schitick- 
ing and Hans Wehberg. Their aim, proclaimed in the time before, during 
and after the first world war, was the establishment of an international 
organization of states and a system of compulsory arbitration of interna- 
tional conflicts. 

In 1920 Schatzel published his first important work, Die Annexion im 
Völkerrecht, prefaced by Walter Schiicking. This study appears as the 
main content of Volume I of the work under review. Its significance lies 
in the author’s courage and scholarly arguments with which he—when 
writing still as a Prussian officer with the Kaiser’s forces in France—re- 
jects any plans for a possible incorporation of foreign territory by an oc- 
cupier without international recognition. The reader must not forget 
that a vast majority of the German people and of the Crown jurists be- 
lieved in and hoped for a Stegfrieden (victorious peace) with ruthless 
annexations to be effectuated conforming to the Crown’s pleasure. An- 
nexation itself, declares Schitzel bluntly, is illegal under all circumstances 
(page 194). This thesis leaves much room for discussion. Schitzel does 
not analyze the many changes of the Napoleonic era, since all of them 
eventually had to be submitted to the Congress of Vienna, which acted as 
the highest and last forum, and issued, as it were, the necessary regula- 
tions under its own undoubted seal of legitimacy. The Congress of Vienna 
legalized a certain number of Napoleonic annexations (page 203), which 
this reviewer explained with the tendency to ‘‘legitimatize’’ any actual 
possession held for about one generation.* 

The author is convinced that annexation itself will disappear and ad- 
judication will take its place: Right will defeat Might. This view is 
strongly accentuated in a more recent article Schatzel incorporated as 
the concluding essay in the first volume. 

Volume II treats the procedure of international tribunals. The author 
is able to contribute many observations and suggestions out of the wealth 
of his experience as counsel for the German Reich before the Franco-Ger- 
man Mixed Arbitral Tribunal. The book is divided into four main parts 
which show the orbit of Schatzel’s interests and competence. The first 
part is entitled (in the reviewer’s translation): Validity and Redress of 
Judgments issued by International Courts; the second, Challenging a 
Member of an International Court because of Presumed Partiality. While 
these parts discuss exhaustively certain significant topics of international 
arbitration, they have in common a more theoretical and abstract treat- 
ment by the author who, in the third and fourth parts, presents the his- 


1 Cf. R. Rie, Der Wiener Kongress und das Völkerrecht 77 ff. 
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tory and structure of the Mixed Arbitral Tribunals after the first world 
war; therefore the third part is entitled: The German-French Mized Ar- 
bitral Tribunal—Its History, Judicature and Results; the fourth, The 
Mized Arbitral Tribunals as Established by the Peace Treaties of Paris 
after the First World War. 

An appendix dealing with certain more important trials before the tribu- 
nals and a list of such cases complete the second volume. 

As these lines are written, the third volume, Internationales Staatsange- 
Aérigkettsrecht, and the fourth, Krieg und Kriegsausbruch are still in 
preparation. They will contain the results of Schatzel’s research under- 
taken when teaching at the universities of Königsberg, Marburg, Mayence, 
and finally Bonn, where he organized that university’s School of Inter- 
national Law and edited the Archiv des Vélkerrechts. 

Schitzel’s life and work are fascinating because there emerges the de- 
velopment of a scholar who began as a subject and public official of the 
Prussian Crown and emerged as an advocate of truly international and 
supranational law. 

Rosert Rm 


Prem’s Law of Indian and American Constitutions. Vols. 3 and 4. By 
Daulat Ram Prem. New Delhi: Arora Law House, 1960. Vol. 3: pp. 
iv, 1013-1524; Vol. 4: pp. iv, 1533-1982. Index. 


These volumes complete, with continuous pagination, the work re- 
viewed in this JOURNAL for April, 1961 (page 527). They discuss rights 
of property; equality before the law; executive, legislative and judicial 
powers; war; and international relations. As in the earlier volumes, on 
each of these subjects, United States and Indian precedents and practices 
are discussed, but only occasionally comparatively. 

Under nationalization the author says: 


Enhancement of the economic role of the state is by no means incom- 
patible with capitalism. . . . State intervention far from being social- 
ist is in fact a necessary condition for the very existence of capitalistic 
institutions in the epoch of monopoly and imperialism. (p. 1129.) 


Instances of nationalization in Russia, Mexico, Iran and Egypt are con- 
sidered, with the conclusion : 


It is an indisputable right of every state, a principle of national 
sovereignty, to nationalize any business or undertaking whether owned 
by nationals or aliens... . It is also clear that when property is 
taken, just and equitable compensation should be paid, but the ex- 
ploitation extending over a number of years by the foreign company 
and the huge advantage gained by it must be taken into account while 
assessing the quantum of compensation. (p. 1132.) 


Problems of international law are alluded to in many parts of the 
book but more particularly in the last sections dealing with war and 
international relations. The principles for avoiding and limiting war, 
evidenced in the ancient literature of India, are quoted (pages 866 ff.) and 
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there is also much citation of the United States’ precedents on the con- 
duct of war and war powers (pages 1855 ff.). Under international 
relations, attention is given to the status of foreign corporations, enforce- 
ment of foreign judgments, and immunities of foreign states and am- 
bassadors. On the latter, illustrations are given of Indian practices back 
to the Rig Veda (page 1927). Under the head ‘‘international law” the 
author discusses the question of whether it is really law, concluding: 


The way for the total acceptance of international law as law is a 
steep way. Rome is not built in a day. No man becomes a saint in 
his sleep. Struggle and ceaseless struggle alone would be able to 
attach the proper meaning and respect for this law on which alone 
balances the peace of the world. (p. 1932.) 
Private international law, neutrality, jurisdiction, human rights, inter- 
national crimes are discussed under this head. In ancient India, accord- 
ing to the author, international law was recognized, but it was different 
from European international law, springing from Dharma (ethical sense) 
rather than from the common consent of nations (page 1939). 
Dealing with the World Court, the author cites the United States 
Connally Reservation without comment (page 1943). On the United 
Nations he says: 


In time, this machinery may operate smoothly and effectively, but 
at present it lacks the motive power which a widespread feeling of 
world loyalty could supply. . . . The modern Europe in spite of its 
common culture, common interests, and ease of communication, finds 
it difficult to accept the idea of limiting national sovereignty to com- 
mon good of mankind and follow the mandates of the United Nations 
in the true spirit. 


On the other hand, 


the secret of the successful working of the League of Nations amongst 
ancient Hindus was the existence of a single word that pervaded the 
whole country—Dharma (Righteous Conduct). Unless Dharma pre- 
vails, United Nations organization and the world is doomed to de- 
struction. (p. 1948.) 

The fourth volume provides an index to the entire work, which is needed 
because, otherwise, a vast mine of interesting but unsystematically arranged 
material would be difficult to use. 

Quincy Wri@Ht 


The Nuremberg Trials in International Law. By Robert K. Woetzel. 
New York: Praeger; London: Stevens & Sons, Ltd., 1960. pp. xv, 287. 
Index. $9.00. 


During the war, the demand to punish the war criminals was elemental 
and universal. After the International Military Tribunal had spoken, 
the U.N. General Assembly, by Resolution 1(95) of December 11, 1946, 
unanimously identified itself with the principles of international law 
“recognized” by the Charter and Judgment. But there has been much 
criticism of the Nuremberg doctrine. We can thank Professor Woetzel 
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for removing much of the confusion about Nuremberg. His book analyzes 
succinctly, cautiously and convincingly the main targets of the criticisms 
of the law the Tribunal applied, and especially the international character 
of, and individual responsibility for, the three types of crimes tried: 
crimes against peace, war crimes, and crimes against humanity; the mean- 
ing of ‘‘acts of state’’; the defense of superior orders; non-retroactivity 
of international criminal law; and ‘‘military necessity.’’ 

Woetzel proceeds systematically, quoting courts, writers, and resolutions 
of international bodies, to reach conclusions based on the preponderance 
or intrinsic logic of the views examined. He makes no short shrift of 
opinions with which he disagrees. In fact, at times he counts quanti- 
tatively where qualitative weighing would be justified. But his conclu- 
sions are usually unequivocal. For example: ‘‘In no area more than in 
that of war crimes is the responsibility of the individual under inter- 
national law as undisputed and recognized.’’ (Page 189.) Pleas of su- 
perior orders ‘‘can never justify a crime against international law’’; 
in support he refers to the United States and British military codes, and 
could have mentioned the German, although, he adds correctly, to hold a 
person responsible it must be shown that he knew or should have known 
the illegality of the order, and failed to do what he should have reasonably 
done to oppose it (page 188). On the ex post facto argument, he explains 
at length that, international law being largely uncodified, the test is 
whether the perpetrator had, or should have had, a mens rea, an aware- 
ness of wrong-doing. The non-retroactivity rule is a ‘‘general principle 
of justice,” fully applicable in international criminal justice: nobody 
should be punished for something which, when he did it, he could not have 
known to be a wrong. This is essential. But it does not mean that the 
wrongness had to be stipulated in a previous treaty (page 161). Under 
this criterion, the crime against peace, which ‘‘was based on a long de- 
velopment of international law’’ (the author makes a short but illumi- 
nating historical survey), the Nuremberg Tribunal ‘‘was justified in as- 
suming that this delict was a valid crime under international law.” 
(Page 242; see also pages 163, 170.) Insofar as crimes against humanity 
victimized German nationals, ‘‘there existed a strong and convincing basis 
for the affirmation of those as crimes against the law of nations by the 
international community’’ (page 186), if committed in execution of or 
in connection with war crimes or crimes against peace. 

On the whole, Woetzel focuses attention on two orthodox points: that 
the Nuremberg doctrine (a) received affirmation from the international l 
community, in various trials, including the Tokyo trial, and international 
declarations; and (b) was in accordance with international law. He sees 
this conclusion strengthened by the fact that 


there are no conflicting decisions of other international tribunals, nor 
acts of the international community expressing opposite opinion, or 
an overwhelming practice of nations, that would invalidate the law 
of Nuremberg. It has been contradicted in international incidents 
since the Nuremberg trial... but... it stands strong and un- 
diminished in its legal significance, constantly reaffirmed by the nations 
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seeking peace in this world and the protection of individual liberties.’ 
(p. 243.) 


This is the main point. On some details the reviewer would, unavoidably, 
disagree. A limitation of the book, perhaps dictated by shortage of space, 
is the brevity of the summary (pages 219-226) of the 12 Nuremberg cases 
tried by U. S. judges (Krupp, 1.G. Farben, Fieldmarshals, Ministries, 
Justice, Einsatzgruppen cases, etc.). Woetzel’s conclusion that they con- . 
firmed ‘‘with minor alterations and enlargements’’ the Nuremberg doctrine 
is correct, but these matters are so important and the range of the 12 
trials was so wide that a fuller coverage would have been rewarding. 
But the author has succeeded in saying very much in a slim book, which 
is highly recommended. 
Joun H. E. FRED 


Chronique de Politique Etrangère. Vol. XIII, No. 3, May, 1960: Les 
Recours en Annulation et en Cas de Carence dans le Droit de la CECA 
à la Iumière de la Jurisprudence de la Cour de Justice des Com- 
munautés. Brussels: Institut Royal des Relations Internationales, 1960. 
pp. 292-402. Fr. 100. 


The Chronique de Politique Etrangère, published periodically by the 
Belgian Royal Institute of International Relations under the editorship 
of Dr. Emmanuel Coppieters, has become an indispensable tool for schol- 
ars and practitioners concerned with European institutions. The special 
issues on the European Defense Community, on the Council of Europe and 
on the Free Trade Area, and the collection of documents on the Common 
Market and Euratom are now followed by a volume on The Appeal for 
Annulment and for Failure to Act in the Law of the European Coal and 
Steel Community in the Light of the Jurisprudence of the Court of Justice 
of the Communities. It is a telling testimony to the rapid growth of 
“European law” within the framework of the new institutions that an 
entire issue can be usefully devoted to such a specialized legal-technical 
subject. The volume is the product of a joint effort by a group of lawyers 
from the Community countries—Messrs. Bonaert and Michotte of Belgium, 
Frowein and Houben of The Netherlands, Galland of France, and Wie- 
acker of Germany. In this respect it represents another example of how 
the new institutions help break down national barriers and bring together 
European scholars of different nationalities. 

The core of the volume under review consists of an analytical survey 
of some thirty selected judgments rendered by the Court of Justice of the 
European Communities up to June 30, 1959, on appeal against acts of the 
High Authority of the Community. The authors do not deal with the 
substantive issues of economic law raised in these cases, but focus exclu- 
sively upon five categories of problems relating to the right of appeal and 
the scope of judicial review of the acts. 

The authors consider, first, the types of acts by the High Authority 
that are subject to appeal. The Coal and Steel Community Treaty limits 
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the right of appeal to binding ‘‘decisions’’ and ‘‘recommendations,’’ but 
the question arose early in the Court’s existence whether a mere letter or 
an ‘‘opinion’’ of the High Authority, which is alleged to have certain 
legal consequences for the appellant, may be appealed. The Court ruled 
that the legal impact of the act rather than its form determines the ap- 
pealability. Again, the scope of the right of appeal of enterprises differs 
according to whether a decision is ‘‘individual’’ (affecting only certain 
specified producers) or ‘‘general’’ (a generally applicable norm) and the 
treaty does not define these terms. In a series of decisions the Court has 
begun a pragmatic process of interpretation designed to supply the dis- 
tinguishing criteria. While it has construed liberally the right of appeal 
of an enterprise against an ‘‘individual’’ decision, the Court has been 
subject to criticism because of its fairly narrow construction of the right 
of appeal against ‘‘general’’ decisions. 

The treaty lays down four basic grounds of appeal: lack of competence, 
substantial procedural violation, violation of the treaty, and misapplica- 
tion of power. These grounds were drawn from the national admini- 
strative laws of the member states, and particularly from the jurisprudence 
of the French Conseil d'Etat. Our study deals with two of the four 
grounds of appeal. It considers substantial procedural violations, such 
as the failure by the High Authority to notify the enterprise-addressee 
of an individual decision, to publish a general decision in the Official 
Journal of the Communities, or to state adequate reasons for the decision 
so as to enable the Court to pass upon its legality. While the Court has 
not hesitated to annul a decision for what it considered an insufficient 
statement of reasons, it has at times, the authors point out, accepted as 
adequate a rather laconic motivation. 

The second ground for appeal analyzed in some detail consists of mis- 
application of power (détournement de pouvoir), which is of particular 
importance to enterprises, since, in order to obtain judicial review of a 
general decision, an appellant enterprise: must allege that such decision 
entailed misapplication of power ‘‘affecting it.’ Thus far the Court has 
refused to annul an act expressly on this ground, although appellants 
have relied on it in a number of cases. While embracing at first what 
appears to be the French definition of the concept of misapplication of 
power, that is, use of power for a purpose different from that for which 
the power was granted, the Court in later Judgments seems to point to an 
original and broader concept, including situations where the High Author- 
ity might have deliberately employed one procedure rather than another 
for the purpose of eluding certain procedural safeguards and guarantees. 

The penultimate chapter of the study analyzes the impact of the limita- 
tion on the seope of the Court’s power to go behind the conclusions drawn 
by the High Authority from the economic facts underlying its act—a 
limitation which was not written into the subsequent Common Market 
and Euratom treaties. The last chapter deals with the scope of appeal 
against an ‘‘implicit negative decision,” that is, against the failure of the 
High Authority to act where under the treaty it is duty-bound to act. 
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Two helpful annexes are appended to the volume: one, setting forth 
an analytical outline of the problems surrounding the appeal for annul- 
ment and against inaction; the other, a table of cases before the Court, 
grouped according to subject matter. The index is confusing because it 
intermingles references to Court cases and decisions of the High Authority. 
A rigid division of the chapters into sections entitled ‘‘Contents of the 
Jurisprudence” and ‘‘ Evaluation of the Jurisprudence’’ makes for repeti- 
tion and does not add to the readability of the study. 

The volume should be useful primarily to the practitioner before the 
Community Court. As a valuable contribution to the growing continental 
literature on the Court’s jurisprudence, it should also be of interest to 
students of comparative administrative law and to scholars concerned 
with the ‘‘common law’’ which the Court is evolving on the basis of the 
Community treaties. 

Eric STEN 


BRIEFER NOTICES 


Atomic Energy and Law. Inter-American Symposium. Edited by Jaro 
Mayda. (Rio Piedras: University of Puerto Rico, 1960. pp. xi, 255. 
Index.) This volume contains the papers presented at the November 16- 
19, 1959, Inter-American Symposium on legal and administrative problems 
connected with peaceful atomic energy programs, together with the brief 
discussions which followed them. The scope of the program was broad: 
the nature and uses of nuclear materials and facilities; safety problems 
associated with widespread use of radiation source; United States pattern 
of governmental activity to protect against radiation hazards; nuclear 
risks liability and insurance; legal framework for atomic energy programs; 
international co-operation ; and special problems of peaceful uses in Latin 
America. 

The papers were presented by knowledgeable U. S. Atomie Energy Com- 
mission personnel, private practitioners in the field, and several Latin 
American and international civil servants. They are all short, competent, 
descriptive accounts of present programs in the areas covered, and should 
be very useful to those who wish to get a bird’s-eye view of where we had 
gotten a year or so ago in achieving peaceful uses of atomic energy in 
research, medicine, industry, and power-generation, and in the creation 
of ancillary standards of safety, insurance and international co-operation. 
They disclose the substantial advances made in research and the disappoint- 
ingly slow progress in power-generation, and the hard work and steady 
forward movement toward international regimes relating to nuclear in- 
demnity and insurance programs to protect the public. 

The University of Puerto Rico Law School and Dr. Mayda deserve the 
thanks of all interested in atomic energy law for bringing out this useful 
addition to public information about a program which may yet bring 
great good to all peoples. 

STANLEY D. METZGER 


1959 Annual Survey of American Law. Edited by Albert H. Garretson 
and Dorothy L. Killam. (New York: New York University School of 
Law; Oceana Publications, 1960. pp. x, 807. Table of Cases. Index. 
$10.00.) The 1959 Annual Survey is divided into six parts, dealing re- 
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spectively with Public Law in General, Government Regulation and Taxa- 
tion; Commercial Law, Torts, and Family Law; Property; Procedure; and 
Legal Philosophy, History, and Reform. Almost all of the parts deal with 
subjects of interest to the well-rounded international lawyer. Part One 
deals specifically with international law. Part Two contains articles on 
taxation and immigration and nationality matters. Part Three includes 
articles on admiralty, shipping, and arbitration. Part Five deals with 
Federal jurisdiction and practice, and Part Six contains articles on juris- 
prudence, legal bibliography, and history. 

The lead article, possibly accorded this position by reason of the in- 
creasingly high level of interest in the subject, deals with international law. 
The author is Albert H. Garretson, Professor of Law and Acting Director 
of the Institute of International Law at New York University School of 
Law. Professor Garretson summarizes in twenty-nine pages many of the 
highlights of international law and organization during 1959. The sub- 
jects analyzed by Professor Garretson include the United Nations, the 
European Economic Community, the European Court of Human Rights, 
the International Court of Justice, national court decisions, and the 
American Law Institute’s current tentative draft on International Agree- 
ments. The article clearly reflects the close relationship between inter- 
national institutions and international law. Regional developments in 
Europe call striking attention to the development of individual remedies 
in transnational or cross-frontier situations. While not all of the insti- 
tutions and the substance of existing international law were employed to 
their full potential in 1959, it is nonetheless encouraging to note that the 
dynamic qualities of both the law and the institutions were constantly 
recognized. 

Professor Garretson’s contribution, along with that of his co-authors, 
reflects a high standard of legal writing. He and his colleagues continue 
to earn the respect of the legal community through the publication of this 
useful work. 

CARL Q. CHRISTOL 


Documents on American Foreign Relations, 1959. Edited by Paul E. 
Zinner. (New York: Harper & Brothers, for the Council on Foreign 
Relations, 1960. pp. xxiii, 541. Index. $6.95.) Mr. Zinner has pro- 
vided a perceptive review of his own book in the Preface, where he notes 
the difficulty of selecting meaningful documents in an era marked by ‘‘an 
apparently unabating urge to loquacity on the part of statesmen and 
diplomats,’’ and offers the comment that ‘‘Even documents of the greatest 
historic importance nowadays seem to be written without regard for in- 
trinsic literary quality.’’ The editor’s expression of sympathy for the 
reader should be reciprocated; beyond this, the editor is entitled to the 
gratitude of scholars for his able work in continuing this valuable series 
of documentary volumes. 

Students of American foreign policy will find this a well-organized 
compilation of papers bearing on international events of 1959. The nature 
of the collection tells us a great deal about the style of contemporary 
diplomacy. For instance, the selections indicate clearly the recent promi- 
nence of peripatetic diplomacy, the propensity of statesmen to issue com- 
muniqués which do not actually say anything and to formulate agreements 
which do not actually commit anyone to anything, and the increasing 
tendency to use regional and general international organizations as the 
formal settings for diplomatic activity. The rise of electronice diplomacy 
is strikingly illustrated by the inclusion of the transcript of the famous 
‘Well, Mr. President—Well, Harold’ television exchange between Mac- 
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millan and Hisenhower on August 31, 1959. Documents of this sort have 
great symptomatic, if not substantive, value. 

The editor includes a few documents which relate only indirectly to 
the foreign relations of the United States, having a more general bearing 
on international relations. It might be suggested that he consider in- 
cluding in this category, in future volumes, excerpts from the Introduction 
prepared by the Secretary General of the United Nations for each of his 
Annual Reports on the Work of the Organization. 

Inis L. CLAUDE, JR. 


Sovremennyt Neitralitet. By B. V. Ganyushkin. (Moscow: Izdatelstvo 
IMO, 1958. pp. 164. R. 6.95.) In this monograph on ‘‘modern neu- 
trality,’’ the Soviet author distinguishes three ‘‘basic forms’? of neutrality 
—wartime neutrality (non-participation in war), peacetime policy of neu- 
trality or non-alignment (neutralism), and permanent neutrality as a legal 
status guaranteed or recognized by treaty. The monograph deals prin- 
cipally with the latter two forms of neutrality, and with their political 
and legal implications. A chapter is devoted to the problem of compatibil- 
ity of permanent neutrality with participation in collective security or- 
ganizations such as the United Nations. Displaying considerable familiar- 
ity with Western literature, the author is cautious in his legal conclusions. 
Tn consonance with recent Soviet policy, his general attitude toward neu- 
tralism and permanent neutrality in this period of history is favorable. 
He regards them as contributing to ‘‘the struggle for .peace,’’ and be- 
lieves that permanent neutrality is not incompatible with membership in 
the United Nations. 

O. J. Lissrrzayn 


Völkerrecht. By Akademie der Wissenschaften der UdSSR—Rechts- 
institut. German translation by Lothar Schultz. Preface by Eberhard 
Menzel. (Hamburg: Hansischer Gildenverlag Joachim Heitmann & Co., 
1960. Verdéffentlichungen des Instituts fiir Internationales Recht an der 
Universität Kiel, Vol. 48. pp. xxvii, 492. DM. 44.) With the consent of 
the Soviet Academy of Science, this translation was published by the 
Institute for International Law at the University of Kiel. For a review 
of the Russian original of this important treatise, published in 1957, see 
Hazard, in this Journa, Vol. 52 (1958), pages 804-807. 

Professor Menzel contributes a useful preface in which he reviews briefly 
the several stages through which the Soviet science of international law 
has passed. He also pomts out some peculiarities of the current stage, 
characterized as it is by the offensive and defensive uses to which the 
Soviet Government and doctrine put international law. Having entered 
his caveat, he also finds that in some of its parts the textbook of the Soviet 
Academy is indistinguishable from Western writings. He also says that 
translations of other Soviet works on international law will be made 
available by his Institute in the near future. The Institute of which 
Professor Menzel is the Director has certainly made a most useful con- 
tribution by publishing the first translation in a Western language of an 
authoritative Soviet text. 

Leo Gross 


Derecho Internacional Público. Vol. I. By Daniel Guerra Iñiguez. 
(Caracas: Tipografía Velazquez, 1960. pp. 239. Bs. 25.) Here is the 
first volume of a treatise on international Law, written by the Professor of 
Publie and Private International Law at the University of ‘‘Santa Maria,’’ 
who is at the same time Professor of Private International Law at the 
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Central University of Venezuela. The volume is constructed along classical 
lines, and its points of view are, in general, conservative. What gives it a 
place in the category of treatises is that it reflects the established attitude 
of the Foreign Office of Venezuela and the traditional background of its 
conception of international rights and duties. 

But international law has during the past decade or more come to be 
presented with new problems, and it is the author’s views on these points 
that have special interest for us. What is the place of regional law 
within the universal system? Must the new nations of Africa accept the 
traditional law of Western Europe in becoming Members of the United 
Nations? Has the individual now become a proper subject of interna- 
tional Jaw? Does the responsibility of the state to aliens extend beyond 
the decisions of the national courts in respect to denial of justice? Pro- 
fessor Ifignez’s volume is too brief to go into these and other points in 
detail; but his volume has laid solid foundations upon which the answers 
may subsequently be built. 

C. Q. FENWICK 


Relaciones entre las Administraciones Nacionales y las Organizaciones 
Internacionales. Documentos para un Seminario. (Havana: Inter-Ameri- 
can Academy of Comparative and International Law, 1960. pp. 138). 
At the beginning of 1958, negotiations started between the Inter-American 
- Academy and UNESCO for the preparation at Havana of a session to 
study the relations between national administrations and international 
` organizations. UNESCO designated a scientific director and three ex- 
perts; all the American governments and many international organiza- 
tions, universal and regional, were invited. The study should have been 
made in the form of round-table debates on the basis of prepared papers. 
At the end of 1958 not enough invitations had been accepted; it was 
therefore necessary, first to postpone, and then to cancel, the meeting. 
In 1960 the Academy published the papers which had been prepared. 

The principal contents of the publication are the papers, prepared 
by the persons designated by UNESCO. The scientific director, M. Guy 
de Lacharriére, of the French Foreign Office, studies the external relations 
of international organizations with member and non-member states, with 
intergovernmental and private international organizations (pages 15-35). 
Two experts look at the problem from the side of the national administra- 
tions. Professor Manuel Fraga Iribarne of the University of Madrid 
studies the possibilities of making the international organizations better 
known to national functionaries (pages 37-50). Professor George I. Blank- 
` sten of Northwestern University discusses (pages 101-109) the structure 
and financing of American administrative organs charged with maintain- 
ing relations with international organizations, particularly as far as the 
distribution of competences between the Department of State and technical 
departments is concerned, and with special emphasis on bilateral and 
multilateral technical assistance. 

By far the most interesting paper is that by the well-known French 
professor, Georges Langrod (pages 51-100). This paper is dedicated to 
the problem of relations between states (members of international organi- 
zations) and what he calls ‘‘private organizations which function on the 
international level.’’ He includes here not only private international 
organizations, many of which have now consultative status with inter- 
national organizations, but also private national organizations which are 
component parts of private international organizations, and, finally, the 
international private organizations of industrial, commercial and economic 
character. He emphasizes ‘‘groups of interests,’’ ‘‘pressure groups,” 
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“lobbying,” and so on. The author states that the problem with which 
he deals is not new, but is only very little known and rarely studied in its 
totality. Giving a wealth of information, statisties and examples, he 
stresses that nowadays the co-existence and the complementary character of 
the ‘‘public’’ and the ‘‘private’’ sector on the international level is a 
fundamental fact. It is an excellent paper and deserves an English 
translation. 
Joser L. Kunz 


Annual Review of United Nations Afairs, 1959. Edited by Waldo 
Chamberlin, Thomas Hovet, Jr., and Richard N. Swift. (New York: 
Oceana Publications, by arrangement with New York University Press, 
1960. pp. 240. Index. $6.00.) This volume, like the preceding volume 
(for 1957-58) in the series produced by the New York University Insti- 
tute for Annual Review of United Nations Affairs, consists of excerpts 
from debates within, and speeches about, the United Nations by repre- 
sentatives of Member States and by the Secretary General, with a brief 
introductory summary by the editors of United Nations activities. The 
1959 Annual Review excludes economic, social, and humanitarian matters 
(which were covered in 1957-58), presenting statements relating to the 
United Nations system in general terms, ‘‘Arms and Atoms” (including 
outer space), political disputes, and organizational, administrative, and 
financial problems. Despite its title, it covers 1958 as well as 1959. 

The method chosen for presenting a survey of United Nations activities 
in the specified areas has serious limitations. A digest of debates on 
various issues could be very useful. However, the editors have arranged 
the passages in alphabetical order according to the nationality of the 
spokesmen, and chronologically under each national heading, with the 
result that continuity is lost and the reader is prevented from gaining any 
sense of the confrontation of views which characterized a given debate. 
Moreover, many of the excerpts included are trivial and platitudinous, 
or so trimmed as to be bereft. of meaning. One wonders, for instance, 
what purpose is served by quoting Khrushchev to the effect that the ques- 
tion of control is a major obstacle to agreement on disarmament (page 
85), without including any of the substantive statement regarding the 
Soviet position on this question, which followed that assertion. 

In this reviewer’s opinion, the attempt to survey United Nations affairs 
by the method employed in this volume comes off badly, and it is re- 
assuring to know that the next Annual Review will revert to the original 
format of informal addresses by officials of the United Nations, followed 
by panel discussions. 

Inis L. CLAUDE, JR. 


Yearbook of the United Nations, 1959. (New York: Columbia Univer- 
sity Press, in co-operation with the United Nations, 1960. (Sales No.: 
60.1.1.) pp. xii, 660. Index. $12.50.) This is the thirteenth edition of 
this valuable reference work. As usual it covers in Part I (pages 1-448) 
the work of the United Nations itself, and in Part II (pages 449-533) the 
work of the 18 specialized agencies. Several appendices contain useful 
information on Members, the structure and membership of the principal 
and subsidiary organs of the United Nations, et cetera. As in previous 
volumes, the relevant resolutions are given in full, and for each item 
handled by the U.N. General Assembly, the Security Council, and other 
organs, documentary references are included, which are of the greatest 
value for anyone who desires to find his way through the maze of U.N. 
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documents. The expansion of United Nations activities makes severe ' 
condensation necessary. This may make the Yearbook less attractive to 
the lay user. The students of the United Nations will take it in their 
stride and take the Yearbook for what it is: an indispensable one-volume 
guide to all activities of the United Nations family. 

Leo Gross 


Yearbook on Human Rights for 1956. (New York: United Nations, 1959 
(Sales No.: 58.XIV.2); Columbia University Press, 1960. pp. xii; 312. 
Index. $4.00.) The eleventh volume in the series contains reports on 
human rights developments in 74 states (Part I, pages 3-259), in some 
trust and non-self-governing territories (Part IJ, pages 265-285), and 
the texts of pertinent international instruments, lists of ratifications of 
certain international instruments in the broad field of human rights, and 
finally an Annex of documentary references on United Nations action in 
relation to human rights. This Annex supersedes the section contained 
in earlier Yearbooks which dealt with ‘‘The United Nations and Human 
Rights.” The country articles are prepared in some cases by the U.N. 
Secretariat and often consist of a few lines, or are communicated to the 
Secretariat by Missions to the United Nations or by other government 
agencies. For some countries, such as Australia, Germany, France, Israel, 
Japan, Italy and others, they are compiled by a government-appointed 
correspondent of the Yearbook on Human Rights, and it seems to this 
reviewer, at any rate, that they are far superior to the colorless report sub- 
mitted for the United States by its Permanent Representative to the United 
Nations. Not only is it unnecessarily self-laudatory, but also contains 
material of dubious relevance. Could the United States not improve its 
showing in this widely distributed Yearbook by appointing as corre- 
spondent a competent lawyer or a group of lawyers to furnish the Seere- 
tariat with a survey which, if not original and overly analytical, would 
at least match the craftsmanship of, say, the German or French articles? 

The chief value of the Yearbook continues to consist in making available 
in English a vast amount of legislation and judicial material which other- 
wise might escape attention. For students of nationality problems the 
laws promulgated by Egypt, Ireland and Tunisia will be of special interest. 


Leo Gross 


The United Nations and U. 8. Foreign Policy. By Lincoln P. Bloom- 
field. (Boston: Atlantic—Little, Brown & Co., 1960. pp. xi, 276. Index. 
$4.75.) The question to which this book addresses itself—Just what are 
the uses of the United Nations from the standpoint of American national 
interests ?—is a highly important one. Mr. Bloomfield is to be commended 
for undertaking the first full-scale attempt to provide the answers. Yet 
the book is disappointing, particularly in its treatment of questions of 
international law. 

There is the too-easy assumption that only the Communists are likely 
to be initiators of violence, and that no actions of ours would ever en- 
danger world peace. Inadequate attention is devoted to the function of 
the Charter as a code of international conduct. As between the two 
opposing military coalitions ‘‘the rule of law” is relegated to a highly 
indefinite future. There is a brief chapter on the problem of subversion 
and indirect aggression, but the application of the rule against the use 
of force to such situations seems to be rejected entirely. This retreat 
from the Charter principles evidently receives considerable support in 
official circles, but it leaves dangerously free from any international 
legal controls situations of the Hungarian and Cuban types, and this 
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reviewer remains unconvinced that it is in the national interest of the 
United States. Bloomfield does suggest that there is room for a rule of 
law among a limited community of like-minded states, but it is hard to 
see why he believes that the opening for signature of a new protocol for 
compulsory legal jurisdiction, to be vested in special arbitration tribunals 
or ‘‘regional or other subbodies of the International Court’’ (page 244), 
would hold more promise than increased support of the already existing 
option for compulsory jurisdiction (Article 36 of the Court’s Statute). 

Nevertheless, the book raises some important questions which need to be 
debated. It is thus a useful contribution to the discussion of the ends and 
means of United States foreign policy. 

Epwin C. Hoyt 


Indonesian Independence and the United Nations. By Alastair M. 
Taylor. (Ithaca: Cornell University Press, 1960. pp. xxix, 503. Index. 
$7.50.) If somewhat too detailed for the general reader, this excellent 
study of the réle of the United Nations in Indonesia’s struggle for inde- 
pendence from The Netherlands is a valuable primary source for students 
of international organization and of international politics. Mr. Taylor 
participated in the events of which he writes as an international civil 
servant serving with the U.N. Security Council’s field machinery in 
Indonesia. A large part of the book is devoted to a careful historical 
review of the attempts to achieve a peaceful settlement, first by the exercise 
of United Nations’ ‘‘good offices,’’ which ended in a renewed Dutch at- 
tempt to achieve a military solution, and then by more overt political 
intervention of the Security Council. Skilfully brought out is the com- 
plex interaction of cold-war pressures, Asian opinion and United Nations 
agencies. There follows an appraisal of the policies and tactics of the 
two protagonists and an illuminating discussion, which will be of par- 
ticular interest to international lawyers, of the Charter reservation of 
‘‘domestie jurisdiction,’’ which here received its first major test. Before 
the Indonesian question had been disposed of, it was already apparent, as 
Lester Pearson puts it in his Foreword to this book, that that provision 
was ‘‘not much more than something to be observed at the United Nations 
only if you have the votes, or the influence, to make good your claim 
that it must be.’’ 

Benefiting from the co-operation of Dutch and Indonesian officials, and 
of Dr. Frank P. Graham and other participants in the United Nations’ 
effort, Mr. Taylor’s study is a significant addition to the source materials 
for the study of the United Nations’ peace-keeping function. 

Epvwm C. Hort 


China Crosses the Yalu. The Decision to Enter the Korean War. By 
Allen S. Whiting. (New York: Macmillan Co., 1960. pp. x, 219. 
Bibliography. Index. $7.50.) Thoroughly and skillfully, Mr. Whiting 
has collected and analyzed the available evidence concerning the way in 
which the Chinese leaders made their decision to intervene in Korea. 
This evidence remains in many respects unsatisfactory, but it does point 
to a number of important conclusions which seem fairly proven: that until 
August, 1950, Russian influence in North Korea was paramount and 
direct Chinese influence was excluded; that China’s active interest in the 
Korean war was declared for the first time in late August, 1950, follow- 
ing the rebuff of Russian hints at willingness to end the war by compro- 
mise; that Peiping then decided to act to prevent total defeat and United 
Nations occupation of North Korea; and that the determining factor which 
brought Chinese military intervention was the U.N. Command’s disregard 
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of China’s warnings that she would intervene if the border between North 
` and South Korea were crossed by the U.N. forces. 

An interesting section of the book considers ‘‘the hazard of miscaleu- 
lation” in limited war situations. There was, of course, a major mis- 
calculation by the United States as to the probable effects of the decision 
to attempt the occupation of North Korea. The results were disadvanta- 
geous to the United States: three years of unnecessary war, a great in- 
crease in Communist China’s military power and prestige, and the creation 
of a built-in source of implacable conflict between that country and the 
United States. How might-this miscalculation have been avoided? Whit- 
ing believes that a failure to communicate in believable terms Peiping’s 
intention to take military action, if the U.N. forces did not halt at the 
38th parallel, was the factor most responsible for the widening of the 
conflict. However, another factor in the United States’ miscalculation 
was evidently its underestimation of the military capabilities of the 
Chinese Communists. Since he confines himself to evidence from the 
Chinese side, Whiting does not deal with this point. Nor is he concerned 
with legal considerations, although one means of avoiding expansion of 
hostilities by miscalculation may be closer adherence to the rules of the 
U.N. Charter as to what uses of force are legitimate. This tangential 
question illustrates the fact that the evidence assembled by Whiting is 
` relevant to many fundamental problems of international politics. 


Epwin C. Hoyt 


American-Chilean Private International Law. (Bilateral Studies in 
Private International Law, No. 10.) By Alfredo Etcheberry O. (New 
York: Oceana Publications, 1960. pp. 96. Index. $5.00.) This short 
monograph is the tenth contribution of the Parker School of Foreign and 
Comparative Law to studies in private international law. Professor 
Etcheberry O. of the University of Chile gives us a neat résumé of Chilean 
law pertaining to nationality, domicile, aliens, succession, commerce, 
monetary and exchange control and civil procedure. Helpful comparisons 
are made with the laws of American nations already surveyed in other 
volumes of this series. 

Very little United States material is referred to in this volume, inasmuch 
as the Commercial Treaty of 1832 between the United States and Chile is 
apparently no longer effective, notwithstanding a reference to it in the 
Department of State’s Treaties in Force. The ineffectiveness of treaties 
in dealing with complicated conflicts questions is again demonstrated. 
Objections to the so-called Bustamante Code of 1928 in other volumes of 
. this series are confirmed by the author, who suggests that in some cases 
‘the uniformity sought has been reduced to ‘‘a purely verbal formula.’’ 
Two countries which have ratified the Code, for example, may be bound 
to decide a particular case by the ‘‘personal’’ law of the parties, but one 
country may look to the law of domicile and the other to the law of 
nationality in determining personal law. 

No argument for a Bricker Amendment seems necessary in Chile. Pro- 
fessor Etcheberry O. states that the Chilean Supreme Court can declare 
a treaty unconstitutional. He suggests that the U. S.-Chile Treaty on the 
Recovery of Nationality 1 would probably be declared invalid because it is 
clearly inconsistent with the Constitution of Chile, which specifies the 
precise methods by which nationality may be obtained. Clearly treaties 
dealing with private rights cannot be drafted without an understanding 
of local law which these studies help to give. 

; Gorpon B. BALDWIN 

137 Stat. 1653, Treaty Series, No. 575. 
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Taxation of Foreign Income. Cases and Materials. By Boris I. Bittker 
and Lawrence F. Ebb. (International Legal Studies Program. Prelimi- 
nary edition. Stanford: Stanford University Law School, 1960. pp. xii, 
580. $5.00.) Although only a few law schools can afford the luxury 
of a course solely devoted to the application of tax laws to income derived 
from foreign sources, this splendid volume deserves the close reading of 
teachers of international law as well as instructors in the field of taxation, 
conflict and procedure. Much of the material cuts across other fields of 
interest and should be referred to in other courses. The book could easily 
supply useful material for several international trade and law seminars. 
Questions of jurisdiction to proseribe, frequently examined in an intro- 
ductory course in procedure or international law, could fruitfully be raised 
with the use of the materials Professors Bittker and Ebb present in 
Chapter I, ‘‘Bases for Taxation of Foreign Income.” The part dealing 
with theories of jurisdiction is excellent. The student ought to be able 
to understand the everyday problems of conflicting bases of jurisdiction 
much more clearly when tax cases are used as examples. Illustrative is 
Wallace Bros. v. Commissioner (page 59), a Privy Council decision which 
sustained the power of India to define as a resident for tax purposes a 
company transacting most of its business in England, but whose income 
within India exceeded its income from without India. Although the legis- 
lation authorizing the definition has since been repealed, the good discus- 
sion of the case in the notes which follow poses the question whether 
international law will supply limitations upon the authority of a nation to 
tax the entire income of corporations which earn only a part of their 
income in the taxing nation. 

Chapter II, which is substantially in text form, deals with the various 
methods of engaging in foreign business and investment. The authors 
face the risk that much of their material may prove obsolete in the face 
of proposed solutions for relieving our balance-of-payments deficit. How- 
ever, the discussion in Chapter II is helpful in educating legislative 
draftsmen as well as practitioners. The authors are successful in main- 
taining a strong policy orientation, and at the same time they offer the 
student ample material in developing lawyerlike techniques for dealing 
with tax problems. 

Income tax treaties are dealt with for over 100 pages in Chapter III. 
Their limitations are amply demonstrated and their relationship to other 
types of treaties are shown. 

Chapter IV presents five apecial problem areas having to do with fluctua- 
tions in foreign exchange, blocked currency, foreign situs trusts, inter- 
national transportation industries and the enforcement of foreign taxes. 
An appendix contains pertinent provisions of the Internal Revenue Code 
relating to the taxation of foreign income and the income of aliens. 

Any collection of materials which purports to deal with current problems 
must have occasional supplements. The bulk of the material in this 
volume, however, will remain helpful, whatever tax policy is eventually 
adopted, and accordingly this reviewer hopes that the soft cover and photo- 
offset format will be abandoned in favor of a more permanent volume. 

Gordon B. BALDWIN 


Private International Law. By Shri N. K. Dixit and Shri Neglur 
Ranganath. (Dharwar: Karnatak University, 1960. pp. xiv, 264. Index.) 
This is the first book on the Indian law of conflict of laws, and as such, 
is a remarkable achievement. Most of its shortcomings must no doubt 
be excused by the fact that lack of a usable library apparently limited 
the authors to secondary sources. If the authors should nevertheless ex- 
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pect to realize their hope ‘‘to be useful to foreign jurists’ (page iv), 
they will, in their next edition, have to put greater emphasis on the fifty- 
odd Indian cases, while broadening their exclusively English analysis to 
include American and Continental tradition. Moreover, one may hope 
that future peculiarly Indian contributions will render unnecessary un- 
called-for criticisms of ‘‘wrong’’ Western attitudes which, we are told, 
in contrast to Dharma, treat duty as a mere incident of right (page 2), 
as well as the untenable claim according to which India had developed 
sound principles of law in the 5th century B.C., ‘‘when the western 
civilization had not even made a beginning’’ (Solon gave his laws in the 
7th century B.C.). If we are to build a bridge between the cultures of 
the West and the East, we shall have to start building at both ends. 
Jurisprudence de Droit International Privé. Annotée dans La Revue 
Critique de Droit International Privé 1948-1959. By Ph. Francescakis. 
(Paris: Recueil Sirey, 1961. pp. 875. Index.) This book is important 
to American conflicts lawyers for two reasons: it renders accessible in one 
volume a collection of the most important French decisions on the law of 
conflict of laws within the 12-year period from 1948 to 1959; and, more 
welcome yet, it gathers together for ready reference the valuable com- 
ments previously published by the author in the Revue Critique de Droit 
International Privé. As the Index and Table of Contents show, the 
collection of these comments falls little short of a complete text on the 
subject and thus makes us hope that the present volume is only the first 
‘step to the publication of a treatise which, coming from one of our out- 
standing specialists, would be a great event. 
ÅLBERT A, EHRENZWEIG 


The Caughnawaga Indians and the St. Lawrence Seaway. By Omar Z. 
Ghobashy. (New York: The Devin-Adair Co., 1961. pp. xi, 137. Bibli- 
ography. Index. $3.00, cloth; $2.00, paper). This is essentially a brief 
for the Indians in their dealings with the Canadian Government, which 
the author holds to be an international question. Dr. Ghobashy performs 
a most useful service to those of us who tend to forget this only partially 
dormant question on the United States’ legal doorstep. Although the 
reviewer demurs on several points and finds the portrayal of the consti- 
tutional principles of Canada somewhat removed from mid-twentieth 
century reality, the presentation is provocative and instructive. Coun- 
selor roams broadly over much legal terrain. The questions of subjects 
of international law and treaty-making power are only partially developed 
here. Particularly suggestive are the reports of Indian use of the League 
of Nations and the United Nations. Despite the author’s insistence that 
in these matters the Canadian Government may not legally deal with 
individual Indians, but only with the Band Council, nowhere discussed 
is the technical question of the competence of the Caughnawaga to treat 
unilaterally now with the white man, when the Indian contractor in law 
was the Six Nations. The case for Canada appears only in a summary 
of the Canadian Memorandum of February 7, 1924 (page 110 f.). 


Rosert D. Hayton 


Second Colloquium on the Law of Outer Space, London, 1959. Proceed- 
ings. Edited by Andrew G. Haley and Welf Heinrich, Prince of Hanover. 
(Vienna: Springer-Verlag, 1960. pp. vii, 176. $6.00.) A second Col- 
loquium on the Law of Outer Space was held as part of the tenth an- 
nual Congress of the International Astronautical Federation in Sep- 
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tember, 1959, in London. This volume contains addresses and papers 
prepared for that meeting. Despite the editors’ belief that these Proceed- 
ings ‘‘set a very definite pattern of important areas of thinking on the 
problems of cosmic law’’ (page iii), many of the comments are fragmentary 
at best, while, with a few exceptions, the rest are rather elementary restate- 
ments of matters which have already received an abundance of attention. 
Among the useful contributions are those by Samuel Kucherov, surveying 
official and semi-official U. S. and Soviet statements with respect to the 
use of outer space, and by Philip Yeager, imaginatively exploring the pos- 
sibility of substituting man’s drive for knowledge in place of his traditional 
drive for conflict and conquest. It is also helpful to a reader in the United 
States to have even the brief exposure provided by thesé papers to the 
thoughts of such scholars as Goedhnis of Holland, Valladão of Brazil, and, 
in a longer paper reviewing political developments and legal opinions, of 
S. S. Lall of India. 
HowaRD TAUBENFELD. 


India’s Constitution in the Making. B. N. Rau. Edited by B. Shiva 
Rao. (Bombay, Calcutta, Madras, New Delhi: Orient Longmans Private 
Ltd., 1960. pp. lxxii, 510. Index.) Dr. Benegal Rau had a distinguished 
career as civil servant and judge in India, as adviser to the Indian Con- 
stitutional Convention, as representative of India in the United Nations, as 
a member of the International Law Commission of the United Nations, and 
as Judge of the International Court of Justice. He died in 1953, and 
the present volume has been edited from manuscripts which he left and 
from reports which he made to the Indian Constitutional Convention. In 
a foreword, Dr. Rajendra Prasad, President of India, indicates the im- 
portant contribution which Rau made to the Constitution. 

Of interest to international lawyers is the discussion of the place of 
treaties, and especially of the United Nations Charter, in Indian constitu- 
tional law (pages 89 ff.), of succession to treaty obligations (pages 91, 
403 f., 414 ff.), of the option given the Princely States to join India or 
Pakistan (pages 153 ff.), of the right succession from the Commonwealth 
(pages 161 ff.), of the meaning of foreign affairs (pages 177 ff.), of funda- 
mental rights (pages 232 ff.), of the relations of India to the Commonwealth 
(pages 342 ff.), and of the status of the Princely States (pages 408 ff.) and 
Bhutan (pages 367 ff.). On these and other questions, Rau cites precedents 
and text-writers, and gives practical advice on each in relation to the In- 
dian Constitution and Indian policy. As the memoranda and reports 
were written before 1947, there is nothing specifically on the Kashmir, 
Indus, or other problems in the relations between India and Pakistan. 

The book has a good index and provides insight into the problems of 
British-Indian relations, of the Indian Constitution in the process of mak- 
ing, and of certain points of international law as viewed by an important 
Indian jurist at the time India became independent. 

Quincy WricHt 


America and the Russo-Finnish War. By Andrew J. Schwartz. (Wash- 
ington, D. C.: Public Affairs Press, 1960. pp. vi, 103. Index. $3.25.) 
In this brief monograph, utilizing State Department files and drawing 
heavily on published memoirs and Wuorinen’s classic study of Finland 
and World War II, the author has recounted incidents of Finland’s constant 
problems of relations with the U.S.S.R., beginning with 1938 and conelud- 
ing with the final war settlement, using as his focal point U.S. relationship 
and reaction to the events. 
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To the international lawyer, struggling with the complex problems of 
U. S. policy in the 1960’s, the early sections on U. S. neutrality, and the 
varying views of what it seemed to require with regard to Finland’s 
struggle with the Russians, provide a sharp reminder of the distance 
traveled in American thinking since the end of the war. To the profes- 
sional diplomat the activity of U. S. Minister Schoenfeld in trying to 
interpret the Finnish position to the United States and vice versa will serve 
as a case study in what a diplomat may still do in spite of being tied to 
Washington by cable. 

To those who have to negotiate with the Russians, the book can be a 
guide to Soviet techniques, especially when the Soviet negotiators feel 
they represent strength. In spite of this strength, Finland has survived, 
and Schwartz asks: Why? He gives no confident answer, but he credits 
Sweden’s concern as a major element in the answer, and also Finland’s 
willingness to avoid even minuscule threat to Soviet security. 

For partisans of President Roosevelt, the account of his fine line in 
preserving traditional American friendship, while facing the reality of 
co-belligerence with Germany against the United States’ wartime ally, 
provides another chapter in the strategic skill of a complex man. 


Joan N. HAZARD 
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College International Law Study (pp. 140-142, 167) ; International Law of Piracy and 
the Santa Maria Incident (pp. 148-148, 166, 168), Benjamin Forman; Soviet At- 
titudes and Practices Concerning Maritime Waters (pp. 149-154, 160), William N. 
Harben; Jurisdictional Approaches to Maritime Environments: A Space Age Perspeo- 
tive (pp. 155-160), John H. Pender; Caribbean Leased Bases Jurisdiction (pp. 161-166), 
Rear Admiral Robert D. Powers, Jr, U.S.N.; Soviet Satellite Status and International 
Law (pp. 169-172), Ferene A. Vál. 7 

JAPANESE ANNUAL OF INTERNATIONAL Law, 1961 (No. 5). Admtssion to the 
United Nations and Recognition of States—In Connection with the Matter of Chinese 
Representation (pp. 1-14), Shigejiro Tabata; Japan and the Geneva Conventions of 
1949 (pp. 16-24), Juji Enomoto; The Legal Status of Planets (pp. 25-30), Fumio 
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Ikeda; Some Problems of Recent Japanese Precedents Concerning Foreign Corporations 
(pp. 81-88), Ryoichi Yamada; The Doctrine of Military Objective (pp. 39-44), Masa- 
hiko Kido. 

JOURNAL DU DROIT INTERNATIONAL (CLUNET), July-September, 1961 (Vol. 88, No. 3). 
La [Xe Session de la Conférence de La Haye de Droit International Privé (pp. 654- 
692), Yvon Loussouarn; La Société Internationale—Hlémentse d’une Théorie Générale 
(pp. 694-782), J.-P. Calon; Bulletin de Jurisprudence Française (pp. 734-760), Berth- 
old Goldman and Jean-Denis Bredin; Chronique de Jurisprudence Française (pp. 762- 
782), J.-B. Sialelli; Bulletin de Jurisprudence Britannique (pp. 785-813), Kurt Lipstein; 
Tendances Générales de la Jurisprudence Italienne en Matière de Droit International 
Privé (1957-1960) (pp. 814-866), Ernest Barda; Chronique de Jurisprudence Néer- 
landaise (pp. 868-908), B. D. Kollewijn. 

JUGOSLOVENSKA REVIJA ZA MEĐUNARODNO Pravo, 1961 (Vol. 8, No. 1). Bečka 
Konferencija o Diplomatskim Odnosima (pp. 1-15), Milan Bartoš; Savremene Tenden- 
cije Medunarodnog Privatnog Prava (pp. 20-44), Slavko Stojković; Majski Prevrat i 
Sad (pp. 80-98), Bogdan Popović; Ujedinjene Nacije i Rasvoj Međunarodnog Prava 
(pp. 98-100), Dura Ninčić; Međunarodne Organisacije u Oblasti Drumskog Saobraéaja 
(pp. 100-109), Ljubomir Janković; Međunarodno Regulisanje Pitanja Godina Starosti 
ga Stupanje u Brak (pp. 109-115), Vida Cok; Georges Soelle—In Memoriam (pp. 116- 
117), J. Andrassy; Povodom Jedanaeste Diplomatske Pomorske Konferencije u Brislu, 
1961 (pp. 117-119), Predrag Nikolić; Tumačenje Clana $6(5) Statuta Medunarodnog 
Suda Pravde (Israelsko-Bugarski Spor od £7. Jula 1955. pred Međunarodnim Sudom 
Prave) (pp. 120-126), Smilja Avramov; Portugalsko-Indtjskt Spor u Vest Prava 
Prelaza Preko Indijske Teritorije Pred Medunarodnim Sudom Pravde (Presuda od 12. 
aprila 1960) (pp. 126-131), Smilja Avramov. 

JURDICAL Review, August, 1961 (Vol. 6, No. 2). The Republic of China in the 
United Nations (pp. 153-162), F. B. Schick. 

KOREAN JOURNAL OP INTERNATIONAL Law, March, 1961 (Vol. 6, No. 1).* Interna- 
tional Law and Nuclear Weapons (pp. 5-44), Schuman Kim; Early Day’s Relations 
between Korea and England and Germany (pp. 47-83), Sang Un Kang; A Study on the 
Military Treaties between the Republio of Korea and the United States (pp. 87-133), 
Byung Kyu Kang; Report from Congo (pp. 179-189), Thomas Franck. 

New Truzs, September 18, 1961 (No. 37). Halt the Drift to War (pp. 1-3); The 
Forces of Peace and the Forces of War (pp. 8-11), Adam Rapacki; Developments in 
the Congo (pp. 12-13), E. Primakov; End of the Arabian Nights (pp. 20-23), A. 
Leonidov; The Vatican in Politics (pp. 30-31), Marina Strizhenova. 

, September 20, 1961 (No. 38). Heartening Signs (pp. 1-2); The Non-Aligned 
(pp. 3-4), Observer; Reaping What They Sowed (pp. 11-12), I. Yermashov; Why Is 
the Eichmann Verdict Being Deferred? (p. 13), N. Milyutin. 

, September 27, 1961 (No. 89). The Duty of the United Nations (pp. 1-2); 
Korea’s Experience (p. 2); Time for Reform (pp. 7-8), E. Korovin; The True In- 
terests of Britain (p. 9), Gordon Schaffer; Southwest Africa (pp. 10-11), G. Kislov; 
The Vatican and Social Problems (pp. 13-15), J. Lavretsky; Futile Manoeuvring (pp. 
16-18), B. Wolff. 

——, October 4, 1961 (No. 40). Stumbling Block (pp. 1-2); Good Neighbors (pp. 
2-3); The Voice of World Labor (pp. 3-4); People’s China—Twelve Years (pp. 4-5), 
Observer; The Adenauer Legacy (pp. 14-15), J. Viktorov; Foreign Press Versions of 
Hammarskjéld’s Death (pp. 16-18), Y. Zvyagin. 

, October 11, 1961 (No. 41). The Soviet Proposals at the U. N. Assembly (pp. 
4-6), Observer; Collapse of the Hallstein Doctrine (pp. 10-12), D. Efimov; The World 
Peace Council Mecting (pp. 12-13), Yoshitaro Hirano; New Paths for New States 
(pp. 14-16), Y. Bochkaryov; Washington and Ghana (pp. 21-22), Leonid Paromov. 

, October 16, 1961 (No. 42). The Soctalist Commonwealth: New Type of Inter- 
national Relations (pp. 17-18), N. M. Siluyanov; Behind the Glass Walls (pp. 22-24), 
N. Sergeyeva. 














* In Korean, with summaries in English. 
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——, October 25, 1961 (No. 43). New Chapter in World History (pp. 1-3); Futile 
Hopes (pp. 12-14), Alexander Bovin; The Bonn Danger (pp. 14-15), J. Viktorov; 
Responsibility of the Parliamentarians (pp. 17-20), Justas Paletskis; Make-Believe in 
Katanga (pp. 20-22), E. Primakov; The Young and the Old (pp. 27-30), Natalia 
Sergeyeva. 

, October 31, 1961 (No. 44). The Hope of Mankind (pp. 1-4); The Doom of 
Colonialism (pp. 9-12), Karen Brutents; Truth, Propaganda and Greatness (pp. 12- 
14), Natalia Sergeyeva; The Gilpatric Speech (p. 19); Operation Condor (pp. 20-21), 
Vadim Listov; Background to the Bonn-Paris Axis (pp. 22-24), Yuri Rubinsky. 

, November 5, 1961 (No. 45). The Trend of History (pp. 7-9), Anatoly 
Butenko; United Nations Week at the U. N. (pp. 12-15), Natalia Sergeyeva; Develop- 
ments in South Viet-Nam (pp. 16-17), Z. Miraky; No New Frontiers (pp. 19-20), I. 
Lapitsky; Berlin, Autumn 1961 (pp. 23-25), Kurt Wedekind. 

, November 15, 1961 (No. 46). Latin America’s Path to Freedom (pp. 6-7), 
Gilberto Vieira; The ‘‘Gradual Withdrawal’’ Taotio (pp. 11-14), Dmitry Volsky; The 
U. N. Assembly: Interim Solution (pp. 16-17), G. Bako; Three Countries at the End 
of the World (pp. 25-27), A. Syomin. 

——, November 22, 1961 (No. 47). Shifting the Blame (pp. 1-2); Washington’s 
Cubamania (pp. 2-8); Why Al the Noise (pp. 3-4); Asia and Its Problems (pp. 4-6), 
Ho Ohi Minh; Canada and American Bombs (pp. 10-12), Mark Frank; Elisabeth 
Gurley Flynn on the McCarran Act (pp. 16-17); The Usumbura Assassination (pp. 18- 
19), A. Yermolayev. 

NORTHWESTERN UNiverstry Law Revirw, March-April, 1961 (Vol. 56, No. 1). 
Symposium on World Justice Through Law: Introduction (pp. 1-10), Mr. Justice Tom 
C. Olark; Domestio Jurisdiction as a Limit on National and Supra-National Action ` 
(pp. 11-40), Quincy Wright; Constitutional Limits on International Agreements in 
the Space Age (pp. 41-64), Elbert M. Byrd, Jr.; Remedies for Individuals under 
World Law (pp. 65-86), Carl Q. Christol; The Disregard for Property in International 
Law (pp. 87-108), Gottfried Dietze; Sovereign Immunity, State Trading, Socialism 
and Self-Deception (pp. 109-128), Sigmund Timberg; A Regime for Outer Space 
(pp. 129-167), Howard J. Taubenfeld; The Santa Marta Case (pp. 168-175), Ferenc 
A. Vali. 

Norze Dawe LAwYER, 1961 (Vol. 87, No. 1). Symposium—Next Steps in Ex- 
tending the Rule of Law: World Rule of Law: Neat Steps by Individual States (pp. 
2-15), Wallace McClure; The Improvement of the International Law-Making Process 
(pp. 16-28), Arthur N. Holcombe; Haxtending the Rule of Law by Traditional Inter- 
national Agreements (pp. 24-32), Stanley D. Metzger; The New Technology and 
National Goals: Some Implications for Legal-Polioy Decision Making (pp. 33-69), 
Louis H. Mayo; Eatending the Rule of Law in the World Community (pp. 70-81), 
Charles 8. Rhyne; Capacity of International Organizations to Exercise Jurisdiction and 
Control over an International Fighting Force (pp. 82-87), Richard M. Bies; The 
Enforceability of Foreign Judgments in Amertoan Courts (pp. 88-97), Russell G. 
Lloyd; International Aspeots of United States Trade Policy (pp. 98-105), Richard O. 
Wilbur; The Suppression of Illicit Narcotic Drug Traffic through International Co- 
operation (pp. 106-116), Robert W. Cox. 

OSTERREIOHISOHE ZEITSOHRIFT FUR ÖFFENTLICHES RECHT, August, 1961 (Vol 11, 
Nos. 8-4). Reine Rechtslehre und Moralordung (pp. 298-813), Adolf Merkl; Lokales 
Gewohnhettsreoht (pp. 827-3834), Paul Guggenheim; ‘‘Belum Iustum’’ und ‘‘Iusta 
Causa Belli’’ im Älteren Rémisohen Recht (pp. 885-345), Herbert Hausmaninger; 
Osterretchische Verfassungsfragen im Lichte der Reinen EReohtslehre (pp. 346-368), 
Ernst O. Helbling; Die Bona Fides und die Kingelne Rechtsnorm (pp. 864-874), 
Friedrich August Freiherr von der Heydte; Die Definitive Formulierung der Reinen 
Reohtslehre (pp. 375-894), Josef L. Kunz; Die Volkerreohtliohe Haftung für Hand- 
lungen Internationaler Organisationen im Verhältnis su Nichtmitgledstaaten (pp. 497- 
506), Ignaz Seidl-Hohenveldern; Was Ist Gerechtigkeit? (pp. 507-517), Morris Stock- 
hammer. ` i 
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PaNstwo I Prawo, July, 1961 (Vol. 16, No. 7). Niektóre Problemy Prawne Statusu 
Berlina (pp. 24-27), Andrzej Skowroński; Zagadnienis Odpowtedstalnogsct sa Narus- 
zente Preepisé6w Ruchu Lotniczego Obowigrujqcych w Praestrzent Powtetranej PRL 
(pp. 98-110), Marek Olszewski. 

——, August-September, 1961 (Vol. 16, Nos. 8-9). Nakas Petnej Likwidacji 
Kolonialiszmu (pp. 199-218), Manfred Lachs, Niektóre Zagadnienia Kodyfikacjt Prawa 
Międzynarodowego Postepowania Cywilnego (pp. 297-311), Jerzy Rajski; Zbrodnte 
Wojenne Jako Zagadnienie Kodyfikacyjne w Prawie Karnym Wewnetrenym (pp. 334- 
345), Leszek Kubicki; Studia Prawnicze w Stanach Zjednoozonyoh A.P. (pp. 363- 
373), Jerzy Wróblewski. 

UNIVERSITY OF PENNSYLVANIA Law Review, June, 1961 (Vol. 109, No. 8). The 
Concept of Statehood in United Nations Practice (pp. 1127-1171), Rosalyn Cohen. 

——~-, November, 1961 (Vol. 110, No. 1). Cuban Eapropriation Held Invalid under 
International Law and Unenforceable by Assignee of Cuba in United States Court 
(pp. 122-128). 

POLITISCHE STUDIEN, July, 1961 (Vol. 12, No. 135). Perspektiven (pp. 425-428), 
Hans Lehmann; Die Intellektuellen (pp. 429-430), Paul Noack; 10 Jahre Deutsche 
UNESCO-Arbett (pp. 431-443), Maria Schliiter-Hermkes. 

———, August, 1961 (Vol. 12, No. 186). Perspektiven (pp. 497-500), Hans Lehmann; 
Korrespondent in Washington (pp. 531-534), Walter Lippmann. 

Review (Yugoslav), August, 1961 (Vol. 1, No. 6). Yugoslav Views on the Con- 
ference of the Non-Committed (pp. 19-21); Countries Non-Bloc: Some Dissenting 
Voices (pp. 21-22); Berlin Question: The Danger of Dramatization (pp. 22-23); 
Algeria and the World: Policy of Peace and Independence (pp. 23-26). 

~~, September, 1961 (Vol 1, No. 7). The Meaning of a Great Idea (pp. 3-5), 
Josip Djerdja; Economic Problems (pp. 5-7), Janez Stanovnik; Coexistence: Stimulus 
to Posttive Action (pp. 7-8). 

Revista BRASILEIRA DE POLÍTIOA INTERNACIONAL, September, 1961 (Vol. 4, No. 16). 
Sébre o Conceito de Neutralismo (pp. 5-10), Roberto de Oliveira Campos; Relações dos 
Estados Unidos com a América Latina, Especialmente o Brasil (pp. 13-27), Lincoln 
Gordon; O Canadé, Pats da América (pp. 31-52), Marcel Roussin; ds Honduras 
Britânicas o a Reivindtcagdo Guatemalteca (pp. 55-68), D. A. G. Waddell; Novo 
Ambiente para Investimento Privado Internacional (pp. 72-81), Olifford Frank Owen; 
Antártida: O Problema Polttico (pp. 85-100), João Frank da Costa; Conferência 
Econômica Interamericana (pp. 103-109); Convênio Internacional do Café (pp. 110- 
112). 

REVISTA PERUANA DE DEREOHO INTERNACIONAL, January—December, 1960 (Vol 20, 
Nos. 57-58). El Perú y la Cultura en la Obra Diplomática de Raúl Porras Barrenechea 
(pp. 15-28), Jorge Guillermo Llosa; Regimen de las Nacionales y Hautranjeros (pp. 
29-36), Raúl Ferrero. 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTTILE), July-September, 1961 (Vol. 39, No. 3). Les Occidentaus (Notamment les 
Américains et les Britanniques) Sont, Eusz-Mêmes, les Meilleurs Agents d’Espionnage 
et de Propagande de Leurs Adversaires (pp. 238-244), Antoine Sottile; Le Nouveau 
Droit Pénal International (pp. 245-264), Jean Graven; La Technique de la Propagande 
Communiste (pp. 265-271), Suzanne Labin; Berlin la Lumineuse et Pankow la Sombre 
(pp. 280-283), Suzanne Labin. 

REVUE DE DROIM PENAL ET DE CRIMINOLOGIE, October, 1961 (Vol. 42, No. 1). Justice 
et Droit International Pénal (pp. 3-42), W. J. Ganshof van der Meersch. 

Revus CRITIQUE DE Dror INTERNATIONAL Privé, July-September, 1961 (Vol. 50, 
No. 3). La Neuvième Session de la Conférence de La Haye de Droit International Privé 
(pp. 461-476), Henri Batiffol; Les Principes du Droit du Travail International (pp. 
477-498), Franz Gamillscheg; Du Caractère Autonome de la Clause Compromissoire, 
Notamment en Matière d’Arbitrage International (pp. 499-522), Frédéric-Edouard 
Klein, 

EEVUE GENERALE DE DROIT INTERNATIONAL PUBLIO, July-September, 1961 (Vol. 65, 
No, 3). La Cour Internationale de Justice en 1960 (pp. 473-626), Shabtai Rosenne; 
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Le Statut de Chypre (pp. 587-545), D. G. Lavroff; L’Arrét de la Cour de Justice des 
Communautés Européennes du 16 Décembre 1960 dans l’ Affaire Humblet (pp. 546- 
574), Jean Amphoux; Chronique des Faits Internaitonauz (pp. 575-623), Charles 
Rousseau; Jurisprudence Française on Matière de Droit International Publio (pp. 
624-634), Charles Rousseau. : 

REVUE INTERNATIONAL DE DROIT COMPARÉ, January-March, 1961 (Vol. 13, No. 1). 
La Communauté Économique Européenne et l’Untfication, le Rapproohement et 1’Har- 
monisation des Droits des Etats Membres (pp. 5-17), Nicola Catalano; Paota Sunt 
Servanda. Considérations sur I’ Histoire du Contrat Consensuel (pp. 18-53), Johannes 
Birmann; Quelques Aspeots du Coniréle de la Constitutionnalité des Lois Bxeroé par 
la Cour Constitutionnelle de la République Fédérale d’Allemagne (pp. 78-88), Volker 
Haak; Lee Problèmes Juridiques Posés par la Propulsion Nucléaire dans la Marine 
Marchande. A Propos de: ‘ʻA Forum Report. The Bole of Nuclear Propulsion in 
Merchant Shipping’’ (pp. 99-102), Oharles-André Chenu; La 49* Conférence de 
VInternational Law Association (Hambourg, Août, 1960) (pp. 120-123), Camille 
Grisard; Colloque sur la Protection Internationale des Droits de VHomme dans le 
Cadre Européen (Strasbourg, 14 et 15 Novembre, 1960) (pp. 127-120), Karel Vasak. 

—-, April-June, 1961 (Vol. 13, No. 2). L’Svolution en Matière d’Unification 

du Droit (pp. 285-291), Mario Matteucci; Le Barreau Soviétique (pp. 344-349), Robert 
Kiof6é; Centre de Bologne de P École des Hautes Études Internationales de l'Université 
Johns Hopkins (pp. 859-360); Le Colloque Juridique International sur la Responsa- 
bilité et Assurance Automobile (Nice, 84-87 Septembre, 1960) (pp. 371-373). 
„ July-September, 1961 (Vol. 18, No. 3). La Conférence de La Haye de 
Droit International Privé et les Méthodes d’Unification du Droit: Traités Internationauz 
ou Lots Modéles? (pp. 507-621), Georges A. L. Droz; La Nouvelle Organisation de 
VInstitut de Droit de l’ Académie des Sciences de 1'U2#.S.8. (pp. 619-620), F. de 
8. C.; Les Travaur de la Commission pour tude des Problèmes de Droit International 
de VUnion Internationale des Magistrats (Rome, 16 et 17 Février, 1961) (pp. 622- 
627); Cyole de Conférences sur le Droit des Communautés Européennes (Paris, 18-18 
Mars, 1961) (pp. 627-628), C. B. 

Rivista DI Dietrro EUROPEO, April-June, 1961 (Vol. 1, No. 2). Prolégomènes à 
une Théorie Constitutionnelle des Communautés Européennes (pp. 127-137), Frits 
Minch; I? Primo Caso di ‘‘ Piccola Revisions’? del Trattato C. E. O. A. (pp. 188-144), 
Italo Telehini; Katension de la Convention Européenne des Droits de VHomme? 
(pp. 146-152), Hans Wiebringhaus; Sut Limiti Derivanti dal Trattato CEE agli 
Ordinamenti Interni degli Stati Membri (pp. 158-167), Aurelio Arduini. 

Soviet Stare AND Law (in Russian), 1961 (No. 9). The Nature of Constitutional 

Control in the U.S.A. (pp. 74-81), O. Gidkov; General and Total Disarmament and 
Cessation of AN Tests of Nuolear Weapons (pp. 92-100), I. Usachev; Theoretical 
Prinoiples of the Codification of Water Law (pp. 108-114), S. Bashmakov. 
. , 1961 (No. 10). Legal Aspects of the Eoonomio Mutual Aid Soviet Organs 
Activity (pp. 146-155), V. I. Morozov; Legal Forms of Cultural and Soisntifio 
Collaboration between Sooialist Countries (pp. 156-167), A. I. Poltorak; The Main 
Trends in the Evolution of the Modern Imperialist State (pp. 168-178), 8S. L. Zivs; 
Law of Nations Aspects of the German Peace Treaty Conolusion (pp. 179-193), G. L 
Tunkin, f 

STUDI gi CERGETARI JURIDIC“, 1961 (Vol. 6, Nos. 2-3). Contributia Adusă de 
Prinotpiile de Politică Katernd ale Partidului la Promovarea Progresului Dreptului 
Internațional (pp. 829-359), Edwin Glaser; Relafile dintre Organisafia Napiuntlor 
Unite și Organtzajia Regionald Interamericand in Rezolvarea Diferendelor Locale, ca 
Exzemplu al Incercdrilor Imperialismulu Nord-American de A-Si Menjine Controlul 
Economic $i Politic tn America Latină. Cu Aplicare la Diferendele 8.U.A4.-Guatemala 
(1954) st 5.U.A.-Cuba (1960-1961) (pp. 888-410), Mihail Ghelmegeanu. 

BUDETEN BULLETIN, September, 1961 (Vol. 9, No. 9). Survival at Stake in Berlin 
(pp. 193-199), Ernst Lemmer; The Moral Side of the Hapulsions (pp. 199-201), 
Erwin Rogalla; Test Oase-South Tirol (pp. 201-204), Franz Gschnitzer; Does Berlin 
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Mean War? (pp. 205-206), Almar Reitsner; A Just Treaty for Germany (pp. 206- 
207), Moritz Pfeil. 

—, October, 1961 (VoL 9, No. 10). Why the West Must Hold Berlin (pp. 221- 
223), Franz Johannes Goedhardt; Hungary, Challenger of the Kremlin (pp. 224-233), 
Kenneth V. Lottich. - 

—, November, 1961 (Vol. 9, No. 11). Germany’s Stand on Disarmament (pp. 
249-251), Heinrich von Brentano; From Munich to Berlin (pp. 251-252), Erich 
Mihlberger; Thoughts on the Oder-Neisse Question (pp. 255-257), Erich Janke; 4 
Peace Program Designed for War (pp. 258-260), Daniel Knbat; A Veto for Germany 
(pp. 260-261), Walter Becher; Prague between Moscow and Berlin (pp. 261-263), 
Heinrich Kuhn. 

UKRANIAN Review, Summer, 1961 (Vol. 8, No. 2). 1941-1961. Independence of 
Ukraine a Condition of Lasting World Peace (pp. 3-4); Situation Behind the Iron 
Curtain and Liberation Policy (pp. 5-10); Somnolent Western Elite (pp. 24-28), 
Jaroslaw Stetzko; Curtous Facts about the Cold War (pp. 28-31), Zenon Karbovych. 

UNITED Nations Revizw, October, 1961 (Vol. 8, No. 10). The Path of a Peace- 

maker (pp. 7-9); General Assembly Calls for Negotiations for Withdrawing French 
Forces from Tunisia (pp. 12-16); The Untted Nations Conference on the Elimination 
or Reduotion of Future Statelessness (pp. 16-17, 28-29), Willem Riphagen. 
, November, 1961 (Vol. 8, No. 11). The ITU and Space Communications 
(pp. 86-88), Gerald O. Gross; Latin America: The Challenge and the Task Ahead 
(pp. 39-41), Raúl Prebisch; Implementing Katanga Cease-Fire: Inquiry into Cause 
of Plane Crash (pp. 44-49). 

UNITED States NAVAL INSTITUTE PROOEEDINGS, October, 1961 (Vol. 87, No. 10). 
The Nature of the War We Are In (pp. 25-39), Anthony Trawick Bouscaren; The 
Opening of the Arotio Ocean (pp. 58-65), Lt. Cmdr. James T. Strong, U.S.N.; 
America’s Undeclared Naval War (pp. 70-79), Wilfred P. Deac; A Question of 
Personality (pp. 80-89), Maj. Reginald Hargreaves, M.C. 

——, November, 1961 (Vol. 87, No. 11). Charting of an Unknown Land: The 
Antarctto Continent (pp. 33-50), Scot MacDonald; Deterrence—The Next £0 Years 
(pp. 51-59), Lt. George E. Lowe, U.S.N.R. 
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OFFICIAL DOCUMENTS 
UNITED NATIONS 


REPORT OF THE INTERNATIONAL LAW COMMISSION 
COVERING THE WORK OF ITS THIRTEENTH SESSION, MAY 1-JULY 7, 1961* 
CHAPTER I 


ORGANIZATION OF THE SESSION 


1. The International Law Commission, established in pursuance of Gen- 
eral Assembly Resolution 174 (II) of 21 November 1947, and in accordance 
with the Statute of the Commission annexed thereto, as subsequently 
amended, held its thirteenth session at Geneva from 1 May to 7 July 1961. 
The meetings were held at the European Office of the United Nations until 
2 June and thereafter at the International Labour Office at the invitation 
of its Director-General. The work of the Commission during the present 
session is described in this Report. Chapter II of the Report contains the 
draft articles on Consular Relations, with commentaries. Chapter III 
deals with a number of administrative and other questions. 


I. MEMBERSHIP AND ATTENDANOE 


2. The Commission consists of the following members: 


Name Nationality 
Mr. Roberto Ago Italy 
Mr. Gilberto Amado Brazil 
Mr. Milan Bartos Yugoslavia 
Mr. Douglas L. Edmonds United States of America 
Mr. Nihat Erim Turkey 
Mr. J. P. A. Francois Netherlands 
Mr. F. V. Garcia Amador Cuba 
Mr. André Gros France 
Mr. Shuhsi Hsu China 
Mr. Eduardo Jiménez de Aréchaga Uruguay 
Mr. Faris El-Khouri United Arab Republie 
Mr. Ahmed Matine-Daftary . Tran 
Mr. Luis Padilla Nervo Mexico 


* U.N. General Assembly, 16th Sess., Official Records, Supp. No. 9 (A/4843). For 
reports of the International Law Commission covering its previous sessions, see Supple- 
ments to this JOURNAL, Vol. 44 (1950), pp. 1, 105; Vol. 45 (1951), p. 108; Vol 47 
(1953), p. 1; Vol. 48 (1954), p. 1; Vol. 49 (1955), p. 1; and Official Documents, Vol. 
50 (1956), p. 190; VoL 51 (1957), p. 164; Vol. 52 (1958), p. 177; Vol. 53 (1959), p. 
230; Vol. 54 (1960), p. 229; Vol. 55 (1961), p. 223. 
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Mr. Radhabinod Pal India 

Mr. A. E. F. Sandström Sweden 

Mr. Senjin Tsuruoka Japan 

Mr. Grigory I. Tunkin Union of Soviet Socialist Republics 

Mr. Alfred Verdross Austria 

Sir Humphrey Waldock United Kingdom of Great Britain 
and Northern Ireland 

Mr. Mustafa Kamil Yasseen Iraq 

Mr. Jaroslav Zourek Czechoslovakia 


3. On 2 May 1961, the Commission elected Mr. André Gros (France), 
Mr. Senjin Tsuruoka (Japan) and Sir Humphrey Waldock (United King- 
dom of Great Britain and Northern Ireland) to fill the vacancies caused 
by the death of Mr. Georges Scelle, the resignation of Mr. Kisaburo Yokota 
and the election of Sir Gerald Fitzmaurice to the International Court of 
Justice. Mr. Gros attended the meetings of the Commission from 5 May, 
Sir Humphrey Waldock from 8 May and Mr. Senjin Tsuruoka from 23 
May onwards. Mr. Faris El-Khouri did not attend the meetings of the 
Commission, l l 


U. OFFIOERS 


4. At its 580th meeting, held on 1 May 1961, the Commission elected the 
following officers: 


Chairman: Mr. Grigory I. Tunkin ; 

First Vice-Chairman: Mr. Roberto Ago; 

Second Vice-Chairman: Mr. Eduardo Jiménez de Aréchaga; 
Rapporteur: Mr. Ahmed Matine-Daftary. 


5. Mr. Yuen-li Liang, Director of the Codification Division of the Office 
of Legal Affairs, represented the Secretary-General and acted as Secretary 
to the Commission. 


Ti. AGENDA 


6. The Commission adopted an agenda for the thirteenth session consist- 
ing of the following items: 


1. Filling of casual vacancies in the Commission (Article 11 of the 
Statute) 

. Consular intercourse and immunities 

. State responsibility 

Law of treaties 

. Co-operation with other bodies 

Planning of future work of the Commission 

. Date and place of the fourteenth session 

. Other business 


DIAM NP w 


7. In the course of the session, the Commission held forty-eight meetings. 
It considered all the items on its agenda except item 3 (state responsibility). 
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The decisions taken on items 4, 5, 6 and 7 are dealt with in Chapter III 
below. 


CHAPTER IT 
CONSULAR INTERCOURSE AND IMMUNITIES 


I. INTRODUCTION 


8. At its first session, in 1949, the International Law Commission drew up 
a provisional list of fourteen topics the codification of which it considered 
necessary or desirable. On this list was the subject of ‘‘Consular inter- 
course and immunities,” but the Commission did not include this subject 
among those to which it accorded priority.+ 

9. At its seventh session, in 1955, the Commission decided to begin the 
study of this topic and appointed Mr. Jaroslav Zourek as Special Rap- 
portenr.? 

10. In the autumn of 1955 the Special Rapporteur, wishing to ascertain 
the views of the members of the Commission on certain points, sent them a 
questionnaire on the matter. 

11. The subject of ‘‘ Consular intercourse and immunities’’ was placed on 
the agenda for the eighth session of the Commission, which devoted two 
meetings to a brief exchange of views of certain points made in a paper sub- 
mitted by the Special Rapporteur. The Special Rapporteur was requested 
to continue his work in the light of the debate.® 

12. The topic was retained on the agenda for the Commission’s ninth 

session. The Special Rapporteur submitted a report (A/CN.4/108), but 
in view of its work on other topics, the Commission was unable to examine 
this report.* 
. 13. The Commission began discussion of the report towards the end of 
its tenth session, in 1958. After an introductory exposé by the Special 
Rapporteur, followed by an exchange of views on the subject as a whole 
and also on the first article, the Commission was obliged, for want of time, 
to defer further consideration of the report until the eleventh session.” 

14. At the same session, the Commission decided to make the draft on 
consular intercourse and immunities the first item on the agenda for its 
eleventh session (1959) with a view to completing at that session, and if 
possible in the course of the first five weeks, a provisional draft on which 
governments would be invited to comment. It further decided that if, at 
the eleventh session, it could complete a first draft on consular intercourse 
and immunities to be sent to governments for comments, it would not take 
up the subject again for the purpose of preparing a final draft in the light 


1 Official Records of the General Assembly, 4th Sess., Supp. No. 10 (A/925), para. 16 
and 20. 

2 Ibid., 10th Sess., Supp. No. 9 (A/2984), par. 34. 

3 Tbid., 11th Sess., Supp. No. 9 (4/3159), par. 36. 

4 Ibid., 12th Sess., Supp. No. 9 (4/3623), par. 20. 

5 [bid., 13th Sess., Supp. No. 9 (A/3859), par. 56. 
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of those comments until its thirteenth session (1961), and would proceed 
with other subjects at its twelfth session (1960).® 

15. The Commission also decided, because of the similarity of this topic 
to that of diplomatic intercourse and immunities which had been debated at 
two previous sessions, to adopt an accelerated procedure for its work on 
this topic. Lastly, it decided to ask all the members who might wish to 
propose amendments to the existing draft presented by the Special Rap- 
porteur to come to the session prepared to put in their principal amend- 
ments in writing within a week, or at most ten days, of its opening.” 

16. The Special Rapporteur for this topic, Mr. Jaroslav Zourek, having 
been prevented by his duties as ad hoc judge on the International Court of 
Justice from attending the meetings of the Commission during the first 
few weeks of the eleventh session, the Commission was not able to take up 
the consideration of the draft articles on consular intercourse and im- 
munities until after his arrival in Geneva, starting from the fifth week. 
At its 496th to 499th, 505th to 511th, 513th, 514th, 516th to 518th and 
528rd to 525th meetings, the Commission considered Articles 1 to 17 of the 
draft and three additional articles submitted by the Special Rapporteur. 
It decided that at its next session, in 1960, it would give top priority to 
‘Consular intercourse and immunities’’ in order to be able to complete the 
first draft of this topic and submit it to governments for comments.® 

17. At the twelfth session the Special Rapporteur submitted his second 
report on consular intercourse and immunities (A/CN.4/131), dealing with 
the personal inviolability of consuls and the most-favoured-nation clause 
as applied to consular intercourse and immunities, and containing thirteen 
additional articles. For the convenience of members of the Commission and 
to simplify their work, he also prepared a document reproducing the text 
of the articles adopted at the eleventh session, a partially revised version of 
the articles included in his first report, and the thirteen additional articles 
(A/CN.4/1.86). 

18. At the twelfth session, the Commission devoted to this topic its 528th 
to 548rd, 545th to 564th, 570th to 576th, 578th and 579th meetings, taking 
as a basis for discussion the two reports and the sixty draft articles sub- 
mitted by the Special Rapporteur. In view of the Commission’s decisions 
concerning the extent to which the articles concerning career consuls should 
be applicable to honorary consuls, it proved necessary to insert more de- 
tailed provisions in the chapter dealing with honorary consuls, and con- 
sequentially, to add a number of new articles. The Commission provision- 
ally adopted sixty-five articles together with commentaries. In accordance 
with Articles 16 and 21 of its Statute, the Commission decided to transmit 
the draft to governments through the Secretary-General, for their com- 
ments.’ 

19. In accordance with the Commission’s decision, the draft articles on 
consular intercourse and immunities were transmitted to the governments 


6 Ibid., pars. 57 and 61. T Ibid., par. 64. 
8 Ibid., 14th Bess., Supp. No. 9 (A/4169), pars. 7, 29 and 80. 
® Ibid., 15th Sess., Supp. No. 9 (A/4425), par. 18. 
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of the Member States by circular letter dated 27 September 1960, which 
asked them to communicate their comments on the draft by 1 February 
1961. 

20. During the discussion by the General Assembly of the International 
Law Commission’s report on the work of its twelfth session, of which the 
draft articles on consular intercourse and immunities form the main part, 
there was an exchange of views on the draft as a whole and on the form it 
should take, although, owing to its provisional nature, the draft had been 
submitted to the Assembly for information only. While reserving the 
positions of their respective Governments, the representatives in the Sixth 
Committee of the General Assembly expressed general satisfaction with 
the draft. . 

21. Almost all representatives approved the Commission’s proposal to 
prepare a draft which would form the basis of a multilateral convention on 
the subject. 

22. During the Sixth Committee’s debate on the Commission’s report, 
several representatives stressed the need to maintain separate provisions on 
the legal status of honorary consuls and on their privileges and immunities.'* 

23. In some cases, the remarks of representatives in the Sixth Committee 
also related to particular articles or chapters of the draft. These remarks 
were summarized in the Special Rapporteur’s third report, which analysed 
the comments of governments (see paragraph 25 below). 

24. By 16 June 1961, the date on which it completed its consideration of - 
the comments of governments, the Commission had received comments from 
nineteen governments. The text of these comments (A/CN.4/136 and 
Add.1-11) was circulated to the members of the Commission and is repro- 
duced as an annex to the present report.” 

25. On the whole, the draft articles on consular intercourse and im- 
munities were considered by the governments which submitted comments 
ag an acceptable basis for the conclusion of an international instrument 
codifying consular law. The Government of Guatemala said it was pre- 
pared to accept the draft as worded by the Commission. The Government 
of Niger said it had no comments to make, and the Government of Chad 
stated that it was not in a position to present comments. The other com- 
ments received contained a number of proposals and suggestions relating to 
the various articles of the draft. To facilitate discussion of the comments 
of governments, the Special Rapporteur, in his third report on consular in- 
tercourse and immunities (A/CN.4/187), analysed and arranged the com- 
ments in accordance with the Commission’s usual practice, adding the con- 
clusions drawn from them and proposals for amending or supplementing 
the draft accordingly. The comments transmitted later by governments 
were, for the most part, considered by the Commission in connexion with 
articles still remaining to be dealt with at the time when the comments 
were received. , 

10 Ibid., 15th Sess., Supp. No. 9 (A/4425). 11 Ibid., par. 24. 

12 Official Records of the General Assembly, 15th Sess., Annexes, Agenda Item 65, 
Doc. A/4605, par. 12. * Not printed here. 
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26. At its present session, the Commission discussed the text of the pro- 
visional draft at its 582nd to 596th, 598th to 614th, 616th to 619th and 
622nd to 627th meetings, taking the comments of governments into ac- 
count. In producing the final text of the draft, it also took into account 
and on some points followed, as far as it thought possible, the wording of 
the Vienna Convention on Diplomatic Relations of 18 April 1961. In ad- 
dition, it dealt with certain articles left outstanding in its report on the 
work of its twelfth session (1960), and certain new articles proposed by 
the Special Rapporteur in the light of the comments of governments. 


U. RECOMMENDATION OF THE COMMISSION TO CONVENE AN INTERNATIONAL 
CONFERENCE ON CONSULAR RELATIONS 


27. At its 624th meeting, the Commission, considering that it should 
follow the procedure previously adopted by the General ‘Assembly in the 
case of the Commission’s draft concerning diplomatic privileges and im- 
munities, decided, in conformity with Article 23, paragraph 1(d), of its 
Statute, to recommend that the General Assembly should convene an in- 
ternational conference of plenipotentiaries to study the Commission’s draft 
on consular relations and conclude one or more conventions on the subject. 


Il, GENERAL CONSIDERATIONS 


28. Consular intercourse, privileges and immunities are governed partly 
by municipal law and partly by international law. Very often regula- 
tions of municipal law deal with matters governed by international law. 
Equally, consular conventions sometimes regulate questions which are 
within the province of municipal law (¢.g., the form of the consular com- 
mission). In drafting a code on consular intercourse and immunities, 
it is necessary, as the Special Rapporteur has pointed out, to bear in 
mind the distinction between those aspects of the status of consuls which are 
principally regulated by municipal law and those which are regulated by 
international law. 

29. The codification of the international law on consular intercourse 
and immunities involves another special problem arising from the fact that 
the subject is regulated partly by customary international law and partly 
by a great many international conventions which today constitute the 
principal source of consular law. A draft which codified only the inter- 
national customary law would perforce remain incomplete and have little 
practical value. For this reason, the Commission agreed, in accordance 
with the Special Rapporteur’s proposal, to base its draft articles not only 
on eustomary international law, but also on the material furnished by 
international conventions, especially consular conventions. 

30. An international convention admittedly establishes rules binding 
the contracting parties only, and based on reciprocity; but it must be 
remembered that these rules become generalized through the- conclusion 


18 Yearbook of the International Law Commission, 1957, Vol. II (U. N. pub., Sales 
No.: 1957.V.5, Vol. IZ), p. 80, par. 80. 
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of other similar conventions containing identical or similar provisions, and 
also through the operation of the most-favoured-nation clause. The Special 
Rapporteur’s analysis of these conventions reyealed the existence of 
rules widely applied by states, which, if incorporated in a draft codifica- 
tion, may be expected to obtain the support of many states. 

31. I£ it should not prove possible, on the basis of the two sources 
mentioned—conventions and customary law—to settle all controversial 
and obscure points, or if there remain gaps, it will be necessary to have 
recourse to the practice of states as evidenced by internal regulations 
concerning the organization of the consular service and the status of 
foreign consuls, insofar, of course, as these are in conformity with the 
fundamental principles of international law. 

32. It follows from what has been said that the Commission’s work on 
this subject is both codification and progressive development of inter- 
national law in the sense in which these concepts are defined in Article 
15 of the Commission’s Statute. The draft to be prepared by the Com- 
mission is described by the Special Rapporteur in his report in these 
words: 


“A draft set of articles prepared by that method will therefore entail 
codification of general customary law, of the concordant rules to be 
found in most international conventions, and of any provisions adopted 
under the world’s main legal systems which may be proposed for in- 
clusion in the regulations.’ 14 


33. The choice of the form of the codification of the topic of consular 
intercourse and immunities is determined by the purpose and nature of 
the codification. The Commission had this fact in mind when (bearing 
in mind also its decision on the form of the Draft Articles on Diplomatic 
Intercourse and Immunities) it approved at its eleventh session, and again 
at the present session, the Special Rapporteur’s proposal that the draft 
should be prepared on the assumption that it would form the basis of a 
convention. 

34. The draft articles on consular relations consist of four chapters, 
preceded by Article 1 (Definitions). 

(a) Chapter I deals with Consular relations in general and is sub- 
divided into two sections entitled respectively Establishment and conduct 
of consular relations (Articles 2 to 24) and End of consular functions 
(Articles 25 to 27). 

(b) Chapter I, entitled Facilittes, privileges, and immunities of career 
consular officials and consular employees contains the articles dealing with 
the facilities, privileges and immunities accorded to the sending state 
both in regard to its consulates and in regard to consular officials and 
employees. This chapter is subdivided into two sections, the first con- 
taining articles dealing with Facilities, privileges and immunities relating 


14 Ibid., par. 84. Sp ed 
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to a consulate (Articles 28 to 39) and the second with Facilites, privileges 
and immunities regarding consular officials and employees (Articles 40 to 
56). 

(c) Chapter III contains the provisions governing the facilities, privi- 
leges and immunities accorded to the sending state in respect of honorary 
consular officials; for the purposes of facilities, privileges and immunities, 
career consular oficials who carry on a private gainful occupation (Article 
56) are placed on a footing of equality with honorary consular officials. 

(d) Chapter IV contains the General provisions. 

35. The chapters, sections and articles are headed by titles indicating 
the subjects to which their provisions refer. The Commission regards the 
chapter and section titles as helpful for an understanding of the structure 
of this draft. It believes that the titles of articles are of value in finding 
one’s way about the draft and in tracing quickly any provision to which 
one may wish to refer. The Commission hopes, therefore, that these 
titles will be retained in any convention which may be concluded in the 
future, even if only in the form of marginal headings, such as have been 
inserted in some earlier conventions. 

36. The Commission having decided that the draft articles on consular 
relations should form the basis for the conclusion of a multilateral con- 
vention, the Special Rapporteur also submitted a draft preamble,’ for 
which purpose he was guided by the preamble of the Vienna Convention 
of 18 April 1961 on Diplomatic Relations.* When this draft preamble, 
as amended by the Drafting Committee, was submitted to the Commission 
some members took the view that the drafting of the preamble should be 
left to the conference of plenipotentiaries which might be convened to 
conclude such a convention. Not having the time to discuss the point, 
the Commission decided that the text proposed for the preamble would be 
inserted in the commentary introducing this draft. The preamble pre- 
pared by the Drafting Committee reads as follows: 


15 The text of this draft preamble reads as follows: 

‘*The States Parties to this Convention, 

‘‘ Recalling that, since the most ancient times, economic relations between peoples 
have given rise to the institution of consular missions, 

‘‘Conscious of the purposes and principles of the Charter of the United Nations con- 
cerning the sovereign equality of States, the maintenance of international peace and 
security and the development of friendly relations among nations, 

‘*Considering it desirable to establish the essential rules governing relations between 
States in the matter of consular relations, 

‘‘ Considering that in the Vienna Convention on Diplomatic Relations dated 18 April 
1961 it is stipulated (article 3) that nothing in that Convention shall be construed as 
preventing the performance of consular functions by a diplomatic mission, 

“Convinced that an international convention on consular relations, privileges and 
immunities would contribute to the development of friendly relations among countries, 
irrespective of the diversity of their constitutional and social systems, 

‘Affirming that the rules of customary international law should continue to govern 
questions not expressly regulated by the provisions of this Convention, 

‘*Have agreed as follows:’’ 

* For text of Vienna Convention of 1961, see 55 A.J.I L. 1064 (1961). 
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“The States Parties to the present Convention, 

“Recalling that consular relations have been established among peoples 
of all nations since ancient times, 

“Having in mind the purposes and principles of the’ Chaves of the 
United Nations concerning the sovereign equality of States, the maintenance 
of international peace and security, and the promotion of friendly relations 
among nations. l 

“Considering that a United Nations Conference adopted on 18 April 
1961 the Vienna Convention on Diplomatic Relations, 

“ Believing that an international convention on consular relations would 
also contribute to the development of friendly relations among nations, 
irrespective of their differing constitutional and social systems, 

“Affirming that the rules of customary international law should con- 
tinue to govern questions not expressly regulated by the provisions of the 
present Convention, 

“Have agreed as follows:”’’ 


37. The text of draft Articles 1 to 71 and the commentaries, as adopted 
by the Commission on the proposal of the Special Rapporteur, are repro- 
duced below. 


IV. DRAFT ARTICLES ON CONSULAR RELATIONS AND COMMENTARIES 
ARTICLE 1 
Definitions 


1. For the purpose of the present draft, the following expressions shall 
have the meanings hereunder assigned to them: 

(a) “Consulate” means any consular post, whether it be a consulate- 
general, a consulate, a vice-consulate or a consular agency; 

(b) “Consular district” means the area assigned to a consulate for the 
exercise of its functions; 

(c) “Head of consular post” means any person in charge of a consulate; 

(d) “Consular official” means any person, including the head of post, 
entrusted with the exercise of consular functions in a consulate; 

(e) “Consular employee” means any person who is entrusted with ad- 
ministrative or technical tasks in a consulate, or belongs to its service 
staff ; 

(f) “Members of the consulate” means all the consular employees in 
a consulate; 

(g) “Members of the consular staff” means the consular officials other 
than the head of post, and the consular employees; 

(h) “Member of the service staff” means any consular employee in’ 
the domestic service of the consulate; 

(i) “Member of the private staff” means a person employed exclu- 
sively in the private service of a member of the consulate; 

(J) “Consular premises” means the buildings or parts of buildings and 
the land ancillary thereto, irrespective of ownership, used for the pur- 
poses of the consulate; 
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(k) “Consular archives” means all the papers, documents, correspond- 
ence, books, and registers of the consulate, together with the ciphers and 
codes, the card-indexes and any article of furniture intended for their 
protection or safekeeping. 

2. Consular officials may be career officials or honorary. The provi- 
sions of Chapter II of this draft apply to career officials and to consular 
employees; the provisions of Chapter III apply to honorary consular 
officials and to career officials who are assimilated to them under Arti- 
cle 56. 

3. The particular status of members of the consulate who are nationals 
of the receiving state is governed by Article 69 of this draft. 


Commentary 


(1) This article has been inserted in order to facilitate the interpreta- 
tion and application of the convention. 

(2) Paragraph 1 of this article contains definitions of certain expres- 
sions which need to be defined and are used more than once in the text 
of the articles. As regards the expressions which are used in one article 
only, the Commission preferred to define them in the relevant articles. 
For example, the term ‘‘exequatur’’ is defined in Article 11 and the ex- 
pression ‘‘official correspondence’’ in Article 35, paragraph 2, of this draft. 

(3) The Commission considered it unnecessary to define expressions 
the meaning of which is quite clear, such as ‘‘sending state’’ and ‘‘re- 
ceiving states.’’ 

(4) The expression ‘‘members of the consulate’’ means all the persons 
who belong to a particular consulate, that is to say, the head of post, the 
other consular officials and the consular employees. By contrast, the ex- 
pression ‘‘members of the consular staff’? means all persons working in a 
consulate under the responsibility of the head of post, that is to say, 
consular officials other than the head of post, and the consular employees. 

(5) The expression ‘‘private staff’? means not only the persons em- 
ployed in the domestic service of a member of the consulate, but also 
persons employed in any other private service, such as private secretaries, 
governesses, tutors, and the like. 

(6) The expression ‘‘consular archives’? means all the papers of the 
consulate, the correspondence, documents, books, the registers of the con- 
sulate, the codes and ciphers, card-indexes and the articles of furniture 
intended for the protection and safekeeping of all papers and objects com- 
ing under the definition of consular archives. The term ‘‘books’’ covers 
not only the books used in the exercise of the consular functions but also 
the consulate’s library. It should be noted that although this definition 
of consular archives covers the official correspondence and documents of 
the consulate, it does not make the use of these two expressions super- 
fluous in certain articles and in particular in Articles 32 and 85 of the 
draft. It is necessary, sometimes, to use these expressions separately as, 
for example, in the provisions regulating the freedom of communications. 
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Further, the correspondence which is sent by the consulate or which is 
addressed to it, in particular by the authorities of the sending state, the 
receiving state, a third state or an international organization, cannot be 
regarded as coming within the definition if the said correspondence leaves 
the consulate or before it is received at the consulate, as the case may be. 
Similarly, documents drawn up by a member of the consulate and held 
by him can hardly be said to form part of the consular archives before 
they are handed over to the chancery of the consulate. For all these 
reasons, certain expressions comprised by the general term ‘‘consular 
archives” have to be used according to the context and scope of a par- 
ticular provision. 

(7) As some governments in their comments drew attention to the de- 
sirability of defining the family of a member of the consulate, the Special 
Rapporteur had included in the draft of Article 1 a clause defining this 
expression as meaning, for the purposes of these articles, the spouse and 
unmarried children who are not engaged in any occupation and who are 
living in the home of a member of the consulate. The Drafting Com- 
mittee proposed the following definition: ‘‘Member of the family of a 
member of the consulate means the spouse and the unmarried children 
not of full age, who live in his home.’ The Commission was divided with 
respect to the insertion of a definition of ‘‘family’’ in the draft and also 
as to the scope of the definition submitted by the Drafting Committee, 
which several members found too restrictive. Eventually, inasmuch as the 
United Nations Conference on Diplomatic Intercourse and Immunities 
had been unable to reach agreement on this point, the Commission decided 
by a majority not to include a definition of member of the family of a 
member of the consulate in the draft. 

(8) Since Article 1 constitutes a sort of introduction to the whole draft, 
paragraph 2 was included in order to indicate that there are two categories 
of consular officials, namely, career consular officials and honorary con- 
sular officials, the two categories of consular officials having a different 
legal status so far as consular privileges and immunities are concerned. 

(9) The purpose of paragraph 3 of this article is to indicate that mem- 
bers of the consulate who are nationals of the receiving state are in a 
special position since they enjoy only very limited privileges and im- 
munities as defined in Article 69 of the draft. Several governments 
suggested in their comments that in certain articles of the present draft 
express reference should be made to Article 69 in order to show more 
clearly that the provisions in question do not apply to members of the 
consulate who are nationals of the receiving state. The Commission did 
not feel able to follow this suggestion, for it is not possible to refer to 
Article 69 in certain articles only, as the limitation laid down in that 
article covers all the articles which concern consular privileges and im- 
munities.- It considered that the same purpose could be achieved by in- 
serting in Article 1 a provision stipulating that members of the consulate 
who are nationals of the receiving state are in a special position. For the 
purpose of interpreting any of the articles of the draft one has to consult 
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Article 1 containing the definitions, which give notice that the members of 
the consulate who are nationals of the receiving state enjoy only the 
privileges and immunities defined in Article 69. As a consequence it is 
unnecessary to encumber the text with frequent references to Article 69, 
and yet it is not difficult to find one’s way in the draft or to interpret 
its provisions. 


CHAPTER I. CONSULAR RELATIONS IN GENERAL 
SECTION I: ESTABLISHMENT AND CONDUCT OF CONSULAR RELATIONS 
ABTIOLE 2 
Establishment of consular relations 


1. The establishment of consular relations between states takes place 
by mutual consent. 

2. The consent given to the establishment of diplomatic relations be- 
tween two states implies, unless otherwise stated, consent to the estab- 
lishment of consular relations. 

3. The severance of diplomatic relations shall not tpso facto involve the 
severance of consular relations. 


Commentary 


(1) The expression ‘‘consular relations’? means the relations which 
come into existence between two states by reason of the fact that consular 
functions are exercised by authorities of one state in the territory of the 
other. In most cases these relations are mutual, consular functions being 
exercised in each of the states concerned by the authorities of the other. 
The establishment of these relations presupposes agreement between the 
states in question, and such relations are governed by international law, 
conventional or customary. In addition, the legal position of consuls 
is governed by international law, so that by reason of this fact also, a legal 
relationship arises between the sending state and the receiving state. 
Finally, the expression in question has become hallowed by long use, and 
this is why the Commission has retained it, although some members would 
have preferred another. 

(2) Paragraph 1 which lays down a rule of customary international law 
indicates that the establishment of consular relations is based on the agree- 
ment of the states concerned. This is a fundamental rule of consular 
law. 

(3) Consular relations may be established between states that do not 
entertain diplomatic relations. In that case, the consular relations are the 
only official relations of a permanent character between the two states 
in question. In some cases, they merely constitute a preliminary to diplo- 
matic relations. 

(4) Where diplomatic relations exist between the states in question, 
the existence of diplomatic relations implies the existence of consular rela- 
tions, unless these latter relations were excluded by the wish of one of the 
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states concerned at the time of the establishment of diplomatic relations. 
It is in this sense that the words ‘‘unless otherwise stated’’ should be 
interpreted. 

(5) As a first consequence of the rule laid down in paragraph 2, if one 
of the states between which diplomatic relations exist decides to establish 
a consulate in the territory of the other state, the former state has no 
need to conclude an agreement for the establishment of consular relations, 
as provided in Article 2, paragraph 1, but solely an agreement respecting 
the establishment of the consulate as laid down in Article 4 of the present 
draft. This consequence is important both from the theoretical and from 
the practical points of view. 

(6) Paragraph 3 lays down a generally accepted rule of international 
law. 


ARTIOLE 3 
Exercise of consular functions 


Consular functions are exercised by consulates. They are also exer- 
cised by diplomatic missions in accordance with the provisions of Arti- 
cle 68. 


Commentary 


(1) Paragraph 2 of Article 2 of this draft lays down that the consent 
given to the establishment of diplomatic relations implies, unless otherwise 
stated, consent to the establishment of consular relations. The rule laid 
down in the present article corresponds to the general practice according 
to which diplomatic missions exercise consular functions. The rule in 
question was recently confirmed by Article 3, paragraph 2, of the 1961 
Vienna Convention on Diplomatie Relations, which provides that ‘‘nothing 
in the present Convention shall be construed as preventing the perform- 
ance of consular functions by a diplomatic mission.’’ 

(2) It follows that, in modern times, consular functions may be exer- 
cised by consulates or by diplomatic missions. If the sending state has 
no consulates in the receiving state the competence of the diplomatic 
- mission in consular affairs covers automatically the entire territory of the 
receiving state. If the sending state has consulates in the territory in ques- 
tion, the exercise of consular functions by the diplomatic mission is limited 
as a general rule to that part of the territory of the receiving state which 
is outside the consular district or districts allotted to the consulates of the 
sending state. Hence only in the exceptional cases where the sending 
state has in the receiving state consulates whose consular districts cover 
the whole territory of the state in question will the diplomatic mission not 
exercise consular functions. But even in such cases the sending state 
may reserve certain consular activities to its diplomatic mission. For ex- 
ample, questions of special importance or the issue of visas on diplomatic 
passports are sometimes reserved to the diplomatic missions ih the case 
under discussion. 
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ARTICLE 4 
Establishment of a consulate 


1. A consulate may be established in the territory of the receiving state 
only with that state’s consent. 

2. The seat of the consulate and the consular district shall be deter- 
mined by mutual agreement between the receiving state and the sending 
state. 

3. Subsequent changes in the seat of the consulate or in the consular 
district may be made by the sending state only with the consent of the 
receiving state. 

4. The consent of the receiving state shall also be required if a consu- 
late-general or a consulate desires to open a vice-consulate or an agency 
in a locality other than that in which it is itself established. 

5. The sending state may not, without the prior express consent of the 
receiving state, establish offices forming part of the consulate in localities 
other than those in which the consulate itself is established. 


Commentary 


(1) Paragraph 1 of this article lays down the rule that the consent 
of the receiving state is essential for the establishment of any consulate 
(consulate-general, consulate, vice-consulate or consular agency) on its 
territory. This principle derives from the sovereign authority which every 
state exercises over its territory, and applies both in those cases where the 
consulate is established at the time when the consular relations are estab- 
lished, and in those cases where the consulate is to be established later. 
In the former case, the consent of the receiving state to the establishment 
of a consulate will usually already have been given in the agreement for 
the establishment of consular relations; but it may also happen that this 
agreement is confined to the establishment of consular relations, and that 
the establishment of the consulate is reserved for a later agreement. 

(2) An agreement on the establishment of a consulate presupposes that 
the states concluding it agree on the boundaries of the consular district and 
on the seat of the consulate. It sometimes happens in practice that the 
agreement on the seat of the consulate is concluded before the two states 
have agreed on the boundaries of the consular district. The agreement 
respecting the seat of the consulate and the consular district will, as a 
general rule, be an express agreement. Nevertheless it may also be con- 
cluded tacitly. If, for example, the receiving state grants the exequatur 
on presentation of a consular commission in which the seat of the consulate 
and the consular district are specified as laid down in Article 10, then 
it must be concluded that the state has consented to the seat of the 
consulate being established at the place designated in the consular com- 
mission and that the consular district is the district mentioned therein. 

(8) The consular district, also sometimes called the consular region, 
determines the territorial limits within which the consulate is authorized 
to exercise its functions with respect to the receiving state. Nevertheless, 
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in the case of any matter within its competence it may also apply to the 
authorities of the receiving state which are outside its district insofar as 
this is allowed by the present articles or by other international agreements 
applicable in the matter (see Article 38 of this draft). 

(4) The Commission has not thought it necessary to write into this 
article the conditions under which an agreement for the establishment of a 
consulate may be amended. It has merely stated in paragraph 3, in order 
to protect the interests of the receiving state, that the sending state may 
not change the seat of the consulate, nor the consular district, without the 
consent of the receiving state. The silence of the article as to the powers 
of the receiving state must not be taken to mean that this state would 
always be entitled to change the consular district or the seat of the con- 
sulate unilaterally. The Commission thought, however, that in excep- 
tional circumstances the receiving state had the right to request the 
sending state to change the seat of the consulate or the consular district. 

(5) The sole purpose of paragraph 3 is to govern any changes that 
may be made with respect to the seat of the consulate or the consular 
district. It does not restrict the right of the sending state to close its 
consulate temporarily or permanently if it so desires. 

(6) Paragraph 4 applies to cases where the consulate, having already 
been established, desires to open a vice-consulate or consular agency within 
the boundaries of its district. Under the municipal law of some countries 
the consuls-general and the consuls have authority to appoint vice-consuls 
or consular agents. Under this authority the consuls-general and the 
consuls may establish new consular posts on the territory of the receiving 
state. It has therefore been necessary to provide that the consent of 
the receiving state is required even in those cases. 

(7) As distinct from the case mentioned in the preceding paragraph 
which refers to the establishment of a vice-consulate or a consular agency, 
i.e. of a new consular post, the purpose of paragraph 5 is to regulate 
those cases in which the consulate desires, for reasons of practical con- 
venience, to establish outside the seat of the consulate an office which con- 
stitutes part of the consulate. 

(8) The expression ‘‘sending state’? means the state which the con- 
sulate represents. 

(9) The expression ‘‘receiving state’’ means the state in whose territory 
the activities of the consulate are exercised. In the exceptional case where 
the consular district embraces the whole or part of the territory of a third 
state, that state should for the purposes of these articles also be regarded 
as a receiving state. 

ARTIOLE 5 


Consular functions 
Consular functions consist more especially of: 


(a) Protecting in the receiving state the interests of the sending state 
and of its nationals, both individuals and bodies corporate, within the 
limits permitted by international law; 
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(b) Promoting trade and furthering the development of economic, 
cultural and scientific relations between the sending state and the receiv- 
ing state; 

(c) Ascertaining conditions and developments in the economic, com- 
mercial, cultural and scientific life of the receiving state, reporting thereon 
to the government of the sending state and giving information to per- 
sons interested; 

(d) Issuing passports and travel documents to nationals of the sending 
state, and visas or other appropriate documents to persons wishing to 
travel to the sending state; 

(e) Helping and assisting nationals of the sending state; 

(f) Acting as notary and civil registrar and in capacities of a similar 
kind, and performing certain functions of an administrative nature; 

(g) Safeguarding the interests of nationals, both individuals and bodies 
corporate, of the sending state in cases of succession mortis causa in the 
territory of the receiving state; 

(h) Safeguarding the interests of minors and persons lacking full 
capacity who are nationals of the sending state, particularly where any 
guardianship or trusteeship is required with respect to such persons; 

(i) Representing nationals of the sending state before the tribunals 
and other authorities of the receiving state, where, because of absence 
or any other reason, these nationals are unable at the proper time to 
assume the defence of their rights and interests, for the purpose of ob- 
taining, in accordance with the law of the receiving state, provisional 
measures for the preservation of these rights and interests; 

(j) Serving judicial documents or executing letters rogatory in ac- 
, cordance with conventions in force or, in the absence of such conven- 
tions, in any other manner compatible with the law of the receiving state; 

(k) Exercising rights of supervision and inspection provided for in 
the laws and regulations of the sending state in respect of vessels used 
for maritime or inland navigation, having the nationality of the sending 
state, and of aircraft registered in that state, and in respect of their crews; 

(D Extending necessary assistance to vessels and aircraft mentioned 
in the previous sub-paragraph, and to their crews, taking statements re- 
garding the voyage of a vessel, examining and stamping ships’ papers, 
conducting investigations into any incidents which occurred during the 
voyage, and settling disputes of any kind between the master, the officers 
and the seamen insofar as this may be authorized by the law of the send- 
ing state. 


Commentary 


(1) The examination of the questions relating to consular functions 
passed through several stages and gave rise to a broad exchange of views 
in the Commission. At first, the Special Rapporteur had prepared two 
variants on consular functions. The first, following certain precedents, 
specially the Havana Convention (Article 10) merely referred the matter 
to the law of the sending state, and provided that the functions and 
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powers of consuls should be determined, in accordance with international 
law, by the states which appoint them. The second variant, after stating 
the essential functions of a consul in a general clause, contained a detailed 
enumeration of the most important functions of a consul, by way of 
example.7* 

(2) During the discussion, two tendencies were manifested in the Com- 
mission. Some members expressed their preference for a general defi- 
nition of the kind which had been adopted by the Commission for the case 
of diplomatic agents, in Article 3 of its Draft Articles on Diplomatic 
Intercourse and Immunities. They pointed to the drawbacks of an ex- 
cessively detailed enumeration, and suggested that a general definition 
would be more acceptable to governments. Other members, by contrast, 
preferred the Special Rapporteur’s second variant with its detailed list of 
examples, but requested that it should be shortened and contain only the 
heads of the different functions as set out in Arabic numerals 1-15 in the 
Special Rapporteur’s draft. They maintained that too general a definition, 
merely repeating the paragraph headings, would have very little practical 
value. They also pointed out that the functions of consuls are much less 
extensive than those of diplomatic agents, and that it was therefore im- 
possible to follow in this respect the Draft Articles on Diplomatic Inter- 
course and Immunities. Lastly, they argued that governments would be 
far more inclined to accept in a convention a detailed and precise defi- 
nition than a general formula which might give rise to all kinds of 
divergencies in practice. In support of this opinion they pointed to the 
fact that recent consular conventions all defined consular functions in 
considerable detail. 

(3) In order to be able to take a decision on this question the Commis- 
sion requested the Special Rapporteur to draft two texts defining consular 
functions: one containing a general and the other a detailed and enumera- 
tive definition. The Special Rapporteur prepared these two definitions 

‘and the Commission, after a thorough examination of the first proposal, 
decided to submit both definitions to the governments for comment. In 
addition, it decided to include the general definition in the draft and 
to reproduce the more detailed definition in the commentary.” 

(4) Although the majority of the governments which sent in comments 
on the Commission’s draft expressed a preference for the general definition, 
nevertheless several of them, as also several representatives at the fifteenth 
session of the General Assembly, expressed the wish that the definition 
should be supplemented by an enumeration of the principal and most 
important functions. 

(5) The Special Rapporteur took these views into account and in his 
third report proposed a new formula respecting consular functions.’* 
This text reproduced the various paragraphs of the definition adopted at 

16 Yearbook of the International Law Commission, 1957, Vol. II (U. N. pub., Sales 
No.: 1957.V.5, VoL IL), pp. 91 to 92, Article 18. 

17 Report of the International Law Commission covering the work of its Twelfth Ses- 


sion, Official Records of the General Assembly, 15th Sess., Supp. No. 9 (A/4425), pp. 
6, et seq. 18 A/CN.4/137, pp. 15, et seq. 
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the twelfth session of the Commission and added to each paragraph some 
examples selected from the more detailed version of the definition. 

(6) The Commission adopted several of the Special Rapporteur’s pro- 
posals and broadened the definition of the consular functions which enu- 
merates by way of example—as is clearly reflected in the words ‘‘more 
especially’’ in the introductory phrase—the most important consular func- 
tions recognized by international law. 

(7) The function of safeguarding the interests of the sending state and 
of its nationals is the most important of the many consular functions. 
The consul’s right to intervene on behalf of the nationals of his country 
does not, however, authorize him to interfere in the internal affairs of the 
receiving state. 

(8) As the article itself says expressly the term ‘‘national’’ means 
also bodies corporate having the nationality of the sending state. It may 
occur that the receiving state declines to recognize that the individual or 
body corporate whose interests the consul desires to protect possesses the 
nationality of the sending state. A dispute of this nature should be de- 
cided by one of the means for the pacific settlement of international 
disputes. 

(9) For the sake of consistency with the terminology of the Vienna 
Convention on Diplomatic Relations (Article 3, paragraph 1(6)) the Com- 
mission employs the term ‘‘interests’’ in paragraph (a), although some 
members of the Commission would have preferred different expressions. 

(10) The provision of paragraph (a) concerning the protection of the 
interests of the state and of its nationals is distinct from that of paragraph 
(e), which concerns the help and assistance to be given to the nationals 
of the sending state, in that the former relates to the function which the 
consular official exercises vis-à-vis the authorities of the receiving state, 
whereas the latter covers any kind of help and assistance which the consul 
may extend to nationals of his state: information supplied to a national, 
provision of an interpreter, introduction of commercial agents to business 
concerns, assistance in cases of distress, assistance to nationals working 
in the receiving state, repatriation and the like. 

(11) The notarial functions are varied and may consist, for instance, 
im: 


R 


(a) Receiving in the consular offices, on board vessels and ships or on 
board aircraft having the nationality of the sending state, any statements 
which the nationals of the sending state may have to make; 

(b) Drawing up, attesting and receiving for safe custody, wils and all 
unilateral instruments executed by nationals of the sending state; 

(c) Drawing up, attesting and receiving for safe custody, deeds the 
parties to which are nationals of the sending state, or nationals of the 
sending state and nationals of the receiving state, or of a third state, 
provided that they do not relate to immovable property situated in the 
receiving state or to rights in rem attaching to such property; 

(d) Attesting or certifying signatures, stamping, certifying or trans- 
lating documents, in any case for which these formalities are requested by 
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a person of any nationality for use in the sending state or in pursuance: 
of the laws of that state. If ari oath or a declaration in lieu of oath is 
required under the laws of the sending state, such oath or declaration may 
be sworn or made before the consular official. 


(12) In his capacity as registrar, the consul or any other consular 
official keeps the registers and enters all relevant documents relating to 
births, marriages, deaths, legitimations, in accordance with the laws and 
regulations of the sending state. Nevertheless, the persons concerned must 
also make all the declarations required by the laws of the receiving state. 
The consular official may also, if authorized for that purpose by the law of 
the sending state, solemnize marriages between nationals of his state or 
between nationals of the sending state and those of another state, provided 
that this is not prohibited by the law of the receiving state. 

(18) The administrative functions mentioned under paragraph (f) are 
determined by the laws and regulations of the sending state. They may 
consist, for instance, in: 


(a) Keeping a register of nationals of the sending state residing in the 
consular district ; 

(b) Dealing with matters relating to the nationality of the sending 
state ; 

(c) Certifying documents, indicating the origin of goods, invoices and 
the like; 

(d) Transmitting to the persons entitled any benefits, pensions or 
compensation due to them under the law of the sending state or interna- 
tional conventions, in particular under social welfare legislation ; 

(e) Receiving payments of pensions or allowances due to the nationals 
of the sending state absent from the receiving state, provided that no other 
method of payment has been agreed to between the states concerned. 


(14) Paragraph (g), which provides for the safeguarding of the in- 
terests of the nationals of the sending state in matters of succession mortis 
causa, recognizes the right of the consul, in accordance with the law of the 
receiving state, to take all measures necessary to ensure the conservation 
of the estate. He may, accordingly, represent, without producing a power 
of attorney, the heirs and legatees or their successors in title until such 
time as the person concerned undertakes the defence of his own interests 
' or appoints an attorney. By virtue of this provision, consuls have the 
power to appear before the courts or to approach the appropriate authori- 
ties of the receiving state with a view to collecting, safeguarding or arrang- 
ing for an inventory of the assets, and to propose to the authorities of the 
receiving state all measures necessary to discover the whereabouts of the 
assets constituting the estate. The consul may, when the inventory of the 
assets is being drawn up, take steps in connexion with the assessment of 
the assets left by the deceased, the appointment of an administrator and 
all legal acts necessary for the preservation, administration and disposal 
of the assets by the authorities of the receiving state. The consular con- 
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ventions frequently contain provisions conferring upon consuls, in matters 
of succession, rights that are much more extensive and in particular, the 
right to administer the estate. As the previous agreements concluded be- 
tween the states who will become parties to the convention are to remain 
in force pursuant to Article 71, the provisions of those agreements will 
apply in the first instance to the cases under consideration. 

(15) Among the nationals of the sending state, minors and persons 
lacking full capacity are those who stand in special need of protection and 
assistance from the consulate. That is why it seemed necessary to set forth 
in paragraph (h) the consul’s function of safeguarding the interests of 
minors and persons lacking full capacity who are nationals of the sending 
state. This function will be exercisable in particular where the institution 
of trusteeship and guardianship is required. 

(16) Paragraph (+) recognizes the consul’s right to represent before 
the courts and other authorities of the receiving state nationals of the 
sending state who are unable to defend their own rights and interests. 
Nevertheless, the consul’s right of representation is limited to provisional 
measures for the preservation of the rights and interests of the person 
concerned. Where judicial or administrative proceedings have already 
been begun, the consul may arrange for the representation of the national 
of the sending state before the court or administrative authority concerned. 
In no case, however, does this provision empower the consul to dispose of 
the rights of the person he is representing. Furthermore, the consul’s 
right of representation is also limited in time; it ceases as soon as the 
person concerned himself assumes the defence of his rights or appoints 
an attorney. The right of representation, as is stressed in the text, must 
be exercised in accordance with the laws and regulations of the receiving 
state. This right is absolutely essential to the exercise of consular func- 
tions which consist (among others) of that of protecting the interests of 
the sending state and of its nationals (Article 5, paragraph (a)). The 
consul could not carry out these functions without the power of inquiring 
into the affairs of absent nationals of the sending state from courts and 
administrative authorities, transmitting to courts and other competent 
authorities information and proposals which may help to safeguard the 
rights of nationals of the sending state, drawing the attention of the courts 
to the provisions of any international treaties which may be applicable to 
the particular case, and arranging for the representation of absent nationals 
before the courts and other competent instances until the persons con- 
cerned can themselves assume the defence of their rights and interests. 

(17) The function referred to in paragraph (¢) is a general one, which 
relates to all cases where the nationals of the sending state, whether 
individuals or bodies corporate, are in need of representation owing to 
their absence or for any other reason. The latter phrase means, in par- 
ticular, cases where the person concerned is prevented from looking after 
his interests by serious illness or where he is detained or imprisoned. 
Nevertheless, since the purpose of this provision is to ensure provisional 
representation, it cannot apply to the special case contemplated in para- 
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graph (hk) where the consul’s function of safeguarding the interests of 
minors and persons lacking full capacity is necessarily exercised on a 
long-term basis, and where his powers must therefore be broader than 
those provided for in paragraph (+). 

(18) Paragraph (j) confirms a long-established practice whereby con- 
suls ensure the service on the persons concerned, directly or through local 
authorities, of judicial documents sent to them by the authorities of the 
sending state. They may do so, as this provision indicates, by procedures 
laid down by a convention in force, or in the absence of such a convention, 
in 8 manner compatible with the law of the receiving state. This practice 
found expression in the Hague Convention of 17 July 1905 relating to 
Civil Procedure, replacing an earlier convention of 14 November 1896. 
This convention prescribes that notifications shall be made ‘‘at the request 
of the Consul of the requesting State, such request being addressed to the 
authority designated by the requested. State’’ (Article 1). Proof of 
service is given either by a dated authenticated receipt from the addressee 
or by an attestation by the authority of the requested state, stating that 
the document has been served and specifying the manner and date of service 
(Article 5). In its Article 6, the convention expressly stipulates that its 
provisions shall be without prejudice to the power of each state to have 
documents addressed to persons abroad served directly through its diplo- 
matic or consular agents. The convention contains a general reservation 
whereby the right of direct communication exists only if it is recognized 
in conventions between the states concerned or if, in default of such con- 
ventions, the receiving state does not object. But the article also stipu- 
lates that this state may not object where documents are served by diplo- 
matic or consular agents if the document is to be served on a national of the 
requesting state without duress. This provision was reproduced without 
change in the Convention relating to Civil Procedure of 1 March 1954, to 
which twelve states have so far become parties. 

(19) The execution of certain procedural or investigatory documents 
through consuls meets practical needs. A consul may execute letters 
rogatory in accordance with the procedure prescribed by the law of the 
sending state, whereas the courts of the receiving state would be obliged 
to do so in accordance with the procedure prescribed by the law of the 
receiving state. Furthermore, this procedure is much speedier, apart 
from the fact that the foreign court is not obliged, in the absence of con- 
ventions on the subject, to accede to the request made in the letters 
rogatory. However, a consul cannot execute letters rogatory in the absence 
of a convention authorizing him to do so, unless the receiving state does not 
object. This opinion is confirmed by Article 15 of the Hague Convention 
of 1905 relating to Civil Procedure and this rule was reproduced in the 
similar Convention of 1954 (Article 15). 

(20) From time immemorial consuls have exercised manifold functions 
connected with maritime shipping by virtue of customary international 
law, but their scope has been considerably modified in the course of 
centuries. Nowadays, functions are defined in great detail in certain 
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consular conventions. As the Commission decided on a general definition 
of consular functions, it obviously could not adopt this method. It confined 
itself to including in the general definition the most important functions 
which consuls exercised in connexion with shipping. 

(21) It is generally recognized nowadays that consuls are called upon 
to exercise rights of supervision and inspection provided for in the laws 
and regulations of the sending state in respect of vessels used for maritime 
or inland navigation which. have the nationality of the sending state and 
aircraft registered in that state and in respect of their crews. These 
rights of supervision and protection, referred to in paragraph (k), are 
based on the sending state’s rights in respect of vessels having its national- 
ity, and the exercise of those rights is one of the prerequisites for the 
exercise of consular functions in connexion with navigation. 

(22) The question of the criteria for determining the nationality of 
vessels, boats and other craft, in cases of conflict of laws should be an- 
swered by reference to Article 5 of the 1958 Geneva Convention on the 
High Seas and to other rules of international law. 

(23) One of the consul’s important functions in connexion with navi- 
gation is to extend necessary assistance to vessels, boats and aircraft having 
the nationality of the sending state and to their crews. This function is 
provided for in paragraph (l) of this article. In the exercise of this func- 
tion, a consul may go personally on board a vessel as soon as it has been 
admitted to pratique, examine the ship’s papers, take statements concern- 
ing the voyage, the vessel’s destination and any incidents which occurred 
during the voyage (log book) and, in general, facilitate the ship’s or 
boat’s entry into port and its departure. He may also receive protests, 
draw up manifests, and, where applicable, conduct investigations into any 
incidents which occurred and, to this end, interrogate the master and the 
members of the crew. The consul or a member of the consulate may ap- 
pear before the local authorities with the master or members of the crew 
to extend to them any assistance, and especially to obtain any legal as- 
sistance they need, to act as interpreter in any business they may have to 
transact or in any applications they have to make, for example, to local 
courts and authorities. Consuls may also take action to enforce the 
maritime laws and regulations of the sending state. They also play an 
important part in the salvage of vessels and boats of the sending state. 
I£ such a vessel or boat runs aground in the territorial sea or the internal 
waters of the receiving state, the competent authorities are to inform the 
consulate nearest to the scene of the occurrence without delay, in ac- 
cordance with Article 37. If the owner, manager-operator or master is 
unable to take the necessary steps, consuls are empowered, under para- 
graph (l) of this article, to take all necessary steps to safeguard the rights 
of the persons concerned. 

(24) This article does not itemize all the functions which consuls may 
perform in accordance with international law. Consuls may exercise, in 
addition to the functions enumerated in this article, the functions of 
arbitrator or conciliator ad hoe in any disputes which nationals of the 
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sending state submit to them, provided that this is not incompatible with 
the laws and regulations of the receiving state. 

(25) Furthermore, consuls may exercise the functions entrusted to 
them by the international agreements in force between the sending state 
and the receiving state. 

(26) Lastly, consuls may also perform other functions which are en- 
trusted to them by the sending state, provided that the performance of 
these functions is not prohibited by the laws and regulations or the 
authorities of the state of residence. 


ARTICLE 6 
Exercise of consular functions in a third state 


The sending state may, after notifying the states concerned, entrust a 
consulate established in a particular state with the exercise of consular 
functions in a third state, unless there is express objection by one of the 
states concerned. 


Commentary 


Sometimes states entrust one of their consulates with the exercise of 
consular functions in a third state. Sometimes the territory in which 
the consulate exercises its functions covers actually two or more states. 
This article authorizes this practice, but leaves each of the states con- 
cerned the right to make an express objection. 


ARTIOLE 7 
Exercise of consular functions on behalf of a third state 


With the prior consent of the receiving state and by virtue of an agree- 
ment between the sending state and a third state, a consulate established 
in the first state may exercise consular functions on behalf of that third 
state. 


Commentary 


(1) Whereas Article 6 deals with the case in which the competence 
of a consulate extends to all or part of the territory of the third state, 
the purpose of this article is to regulate cases in which a consulate is also 
called upon to exercise consular functions on behalf of a third state 
within the consular district. Such a situation may arise, first, if a third 
state does not maintain consular relations with the receiving state but still 
wishes to ensure consular protection for its nationals in that state. Thus 
the Agreement of Caracas between Bolivia, Colombia, Ecuador, Peru and 
Venezuela concerning the powers of consuls in each of the contracting 
republies, signed on 18 July 1911, provided that the consuls of each con- 
tracting republic residing in any of them could exercise their powers on 
behalf of individuals of the contracting republics which did not have a 
consul at the place in question (Article VI). 
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(2) The law of a large number of countries makes provision for the 
exercise of consular functions on behalf of a third state, subject to the 
authorization either of the head of state or of the government or of the 
Minister for Foreign Affairs. 

(8) Obviously, in the cases covered by this article, consuls will rarely 
be in a position to perform all consular functions on behalf of a third 
state. In some cases they may exercise only some of these functions. The 
article covers both the occasional exercise of certain consular functions 
and the continuous exercise of these functions. The consent of the re- 
ceiving state is essential in both cases. 


ARTICLE 8 
Appointment and admission of heads of consular posts 


Heads of consular posts are appointed by the sending state and are 
admitted to the exercise of their functions by the receiving state. 


Commentary 


This article states a fundamental principle which is developed in the 
ensuing articles. It states that a person must fulfil two conditions if he 
is to have the status of head of consular post within the meaning of these 
articles. He must, first, be appointed by the competent authority of the 
sending state as consul-general, consul, vice-consul or consular agent. 
Secondly, he must be admitted to the exercise of his functions by the 
receiving state. 


ARTICLE 9 
Classes of heads of consular posts 
1. Heads of consular posts are divided into four classes: 


(1) Consuls-general ; 
(2) Consuls; 

(3) Vice-consuls ; 
(4) Consular agents. 


2. The foregoing paragraph in no way restricts the power of the con- 
tracting parties to fix the designation of the consular officials other than 
the head of post. 


Commentary 


(1) Whereas the classes of diplomatic agents were determined by the 
Congress of Vienna in 1815 and the Congress of Aix-la-Chapelle in 1818 
and recently codified anew at the 1961 Vienna Conference, the classes 
of consuls have not yet been codified. Since the institution of consuls 
first appeared in international relations, a large variety of titles has been 
used. At present, the practice of states, as reflected in their domestic 
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law and in international conventions, shows a sufficient degree of uni- 
formity in the use of the four classes set out in Article 9 to enable the 
classes of heads of consular posts to be codified. 

(2) This enumeration of four classes in no way means that states ac- 
cepting it are bound in practice to have all four classes. They will be 
obliged only to give their heads of consular posts one of the four titles 
in Article 9. Consequently, those states whose domestic law does not 
provide for all four classes (e.g. does not recognize the class of consular 
agents) will not be in any way obliged to amend it. 

(8) It should be emphasized that the term ‘‘consular agent’’ is used 
in this article in a technical sense differing essentially from the generice 
meaning given to it in some international instruments, as denoting all 
classes of consular officials. 

(4) The domestic law of some (but not very many) states allows the 
exercise by consular officials, and especially by vice-consuls and consular 
agents, of gainful activities in the receiving state. Some consular con- 
ventions authorize this practice by way of exception (see, as regards 
consular agents, Article 2, paragraph 7 of the consular convention of 31 
December 1951 between the United Kingdom and France). Career con- 
suls who carry on a private gainful activity are treated on the same 
footing, as regards facilities, privileges and immunities, as honorary 
consular officials (see Article 56 of this draft). 

(5) It should be added that some states restrict the title vice-consul or 
consular agent solely to honorary consular officials. 

(6) In the past, various titles were used to designate consuls: com- 
nussaires, residents, commercial agents and so forth. The term ‘‘com- 
mercial agent’’ was still used to designate a consular agent as recently as 
in the Havana Convention of 1928 regarding consular agents (Article 4, 
paragraph 2). 
` (7) Although paragraph 1 determines the title to be held by the head 
of a consular post, it in no way purports to restrict the powers of states 
which become parties to the convention to determine rank and title of 
officials other than the head of post. They may use for this purpose the 
titles specified in paragraph 1 of this article or any other title specified 
by their laws and regulations. In practice, the most diverse titles are 
used: alternate consuls, deputies, pro-consuls, consular attachés, pupil 
consuls, chancery attachés, chancery pupils, chancelters, consular secre- 
taries, pupil chanceliers, interpreters, ete. Paragraph 2 has been added 
precisely to prevent paragraph 1 being construed as reserving the titles 
used in that paragraph solely to heads of post. 


ARTIOLE 10 


The consular commission 


1. The head of a consular post shall be furnished by the sending state 
with a document, in the form of a commission or similar instrument, 
made out for each appointment, certifying his capacity and showing, as 
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a general rule, the full name of the head of post, his category and class, 
the consular district, and the seat of the consulate. 

2. The sending state shall communicate the commission or similar 
instrument through the diplomatic or other appropriate channel to the 
government of the state in whose territory the head of a consular post 
is to exercise his functions. 

3. If the receiving state so accepts, the commission or similar instru- 
ment may be replaced by a notice to the same effect, addressed by the 
sending state to the receiving state. 


Commentary 


(1) As a general rule, the head of a consular post is furnished with an 
official document known as ‘‘consular commission’’ (variously known in 
French as lettre de provision, lettre patente or commission consulaire). 
Vice-consuls and consular agents are furnished with a similar instrument 
which bears a different name—brevet, décret, patente or licence. 

(2) For purposes of simplification, Article 10 uses the expression ‘‘con- 
sular commission’’ to describe the official documents of heads of consular 
posts of all classes. While it may be proper to describe differently the 
full powers given to consular officials not appointed by the central 
authorities of the state, the legal significance of these documents from the 
point of view of international law is the same. This modus operandi is 
all the more necessary in that the manner of appointment of consuls 
pertains to the domestic jurisdiction of the sending state. 

(8) While the form of the consular commission remains nonetheless 
governed by municipal law, paragraph 1 of the article states the particu- 
lars which should be shown in any consular commission in order that the 
receiving state may be able to determine clearly the powers and legal 
status of the consul. The expression ‘‘as a general rule’’ indicates ex- 
pressly that this is a provision the non-observance of which does not have 
the effect of nullifying the consular commission. The same paragraph 
specifies, in keeping with practice, that a consular commission must be 
made out in respect of each appointment. Accordingly, if a consul is 
appointed to another post, a consular commission must be made out for 
that appointment, even if the post is in the territory of the same state. 
Another consular commission will also be necessary if the head of post 
receives promotion and the rank of the consular post is raised simultane- 
ously. In the practice of some states the head of a consular post is even 
supplied with a new consular commission if the consular district is altered 
or the location of the consulate is moved. 

(4) Some bilateral conventions specify the content or form of the 
consular commission (see, for example, Article 3 of the convention of 31 
December 1913 between Cuba and the Netherlands, the convention of 20 
May 1948 between the Philippines and Spain, Article IV of which stipu- 
lates that regular letters of appointment shall be duly signed and sealed 
by the Head of State). Obviously, in such cases the content or form of 
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the consular commission must conform to the provisions of the conven- 
tion in force. 

(5) The consular commission, together with the exequatur, is retained 
by the consul. It constitutes an important document which he can make 
use of at any time with the authorities of his district as evidence of his 
official position. 

(6) While the consular commission as described above constitutes the 
regular mode of appointment, the recent practice of states seems to an 
ever-increasing extent to permit less formal methods, such as a notification 
of the consul’s posting. It was therefore thought necessary to allow for 
this practice in paragraph 3 of the present article. 


ARTIOLE 11 
The exequatur 


1. The head of a consular post is admitted to the exercise of his func- 
tions by an authorization from the receiving state termed an exequatur, 
whatever the form of this authorization. 

2. Subject to the provisions of Articles 13 and 15, the head of a con- 
sular post may not enter upon his duties until he has received an 
exequatur. 


Commentary 


(1) The sxequatur is the act whereby the receiving state grants the 
foreign consul final admission, and thereby confers upon him the right 
to exercise his consular functions. The same term also serves to describe 
the document by which the head of post is admitted to the exercise of his 
functions. 

(2) In accordance with the general practice of states, it is the municipal 
law of each state which determines the organ competent to grant the 
exequatur. In many states, the exequatur is granted by the head of the 
state if the consular commission is signed by the head of the sending state, 
and by the Minister for Foreign Affairs in other cases. In many states, 
the erequatur is always granted by the Minister for Foreign Affairs. In 
certain countries, competence to grant the exequatur is reserved to the 
government. 

(3) As is evident from Article 12, the form of the exequatur is likewise 
governed by the municipal law of the receiving state. As a consequence, it 
varies considerably. According to the information at the Commission’s 
disposal, the types of exequatur most frequently found in practice are the 
following. i 

Exequaturs may be granted in the form of: 

(a) A decree by the head of the state, signed by him and countersigned 
by the Minister for Foreign Affairs, the original being issued to the head 
of consular post; 
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(b) A decree signed as above, but only a copy of which, certified by the 
Minister for Foreign Affairs, is issued to the head of consular post; 

(c) A transcription endorsed on the consular commission, a method 
which may itself have several variants; 

(d) A notification to the sending state through the diplomatic channel. 

(4) In certain conventions the term ‘‘exequatur’’ is used in its formal 
sense as referring only to the forms mentioned under (a) to (c) above. 
As allowance must be made for cases in which the ezequatur is granted 
to the consul in a simplified form, these conventions mention, besides the 
exequatur, other forms of final authorization for the exercise of consular 
functions (consular convention of 12 January 1948, between the United 
States and Costa Rica, Article I), or else do not use the term ‘‘excquatur.’’ 

(5) The term ‘‘erequatur’’ is used in these articles to denote any final 
authorization granted by the receiving state to a head of consular post, 
whatever the form of such authorization. The reason is that the form 
is not per se a sufficient criterion for differentiating between acts which 
have the same purpose and the same legal significance. The term 
“exequatur” also denotes the authorization given to any other consular 
official in the special case provided for in Article 19, paragraph 2. 

(6) Inasmuch as subsequent articles provide that the head of a consular 
post may obtain provisional admission before obtaining the exequatur 
(Article 13), or may be allowed to act as temporary head of post in the 
cases referred to in Article 15, the scope of the article is limited by an 
express reference to these two articles. 

(7) The grant of the exequatur to a consul appointed as head of a 
consular post covers ipso jure the members of the consular staff working 
under his orders and responsibility. It is therefore not necessary for 
consular officials who are not heads of post to present consular commis- 
sions and obtain an exequatur. Notification by the head of a consular 
post to the competent authorities of the receiving state suffices to admit 
them to the benefits of the present articles and of the relevant agreements 
in force. However, if the sending state wishes in addition to obtain an 
exequatur for one or more consular officials who are not heads of post, 
there is nothing to prevent it from making a request accordingly. Pro- 
vision is made for this case in Article 19, paragraph 2. 

(8) It is universally recognized that the receiving state may refuse the 
exequatur to a consul. This right is recognized implicitly in the article, 
and the Commission did not consider it necessary to state it explicitly. 

(9) The only controversial question is whether a state which refuses 
the exequatur ought to communicate the reasons for the refusal to the 
government concerned. The Commission preferred not to deal with this 
question in the draft. The draft’s silence on the point should be in- 
terpreted to mean that the question is left to the discretion of the receiving 
state, since, in view of the varying and contradictory practice of states, 
it is not possible to say that there is a rule requiring states to give the 
reasons for their decision in such a case. 
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ARTICLE 12 
Formalities of appointment and admission 


Subject to the provisions of Articles 10 and 11, the formalities for the 
appointment and for the admission of the head of a consular post are 
determined by the law and usage, respectively of the sending and of the 
receiving state. 


Commentary 


(1) As distinct from the case of diplomatic representatives, there is no 
rule of international law specifying the mode of appointing heads of con- 
sular posts. This matter is governed by the law and usage of each state 
which determine the requirements for appointment as head of a consular 
post, the procedure for appointment and the form of documents with which 
consuls are supplied. In some states, for example, consular agents are 
appointed by a central authority on the recommendation of the head of 
post under whose orders and responsibility they are to work. In other 
states they are appointed by the consul-general or by the consul, subject 
to confirmation by the Minister for Foreign Affairs. 

(2) The mistaken opinion has sometimes been voiced that only heads 
of state are competent to appoint consuls, and some claims have even been 
based on these opinions. Accordingly, it seemed desirable to state in this 
article that the modes of appointing heads of consular posts are determined 
by the law and usage of the sending state; for this purpose the term 
‘‘formalities’’ should be construed as meaning also the determination of the 
organ of the state competent to appoint heads of consular posts. Such a 
rule, by removing all possibility of differences of view on the point, will 
prevent friction that may harm good relations between states. 

(8) International law does not settle the question which particular 
authority is competent to admit consuls to the exercise of consular func- 
tions nor does it settle, except for the provisions of Article 11 dealing with 
the exequatur, the forms of such admission. To avoid all divergence of 
opinion it was necessary to state expressly that the formalities for the ad- 
mission of heads of consular posts are determined by the law and usage 
of the receiving state, including the determination of the organ competent 
to grant admission to the head of a consular post. 

(4) As this draft in its Articles 10 and 11 contains certain other 
provisions relating to the formalities of the appointment and admission of 
the head of a consular post, the scope of the rule stated has had to be 
restricted by an explicit reference to those articles. 

(5) The idea underlying this article was codified in a different form 
in the 1928 Havana Convention regarding consular agents, Article 2 of 
which provides: 

“The form and requirements for appointment, the classes and the 
rank of the consuls, shall be regulated by the domestic laws of the re- 
spective State.’’ 
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ARTICLE 13 
Provisional admission 


Pending delivery of the exequatur, the head of a consular post may be 
admitted on a provisional basis to the exercise of his functions and to 
the benefit of the present articles. 


Commentary 


(1) The purpose of provisional admission is to enable the head of post 
to take up his duties before the exequatur is granted. The procedure for 
obtaining the exequatur takes some time, but the business handled by a 
consul will not normally wait. In these circumstances the institution of 
provisional admission is a very useful expedient. This also explains why 
provisional admission has-become so prevalent, as can be seen from many 
consular conventions, including the Havana Convention of 1928 regarding 
consular agents (Article 6). 

(2) It should be noted that the article does not prescribe a written form 
for provisional admission. It may equally be granted in the form of a 
verbal communication to the authorities of the sending state, including the 
head of post himself. 

(8) Certain bilateral conventions go even further, and permit a kind 
of automatic recognition, stipulating that consuls appointed heads of posts 
shall be provisionally admitted as of right to the exercise of their functions 
and to the benefit of the provisions of the convention unless the receiving 
state objects. These conventions provide for the grant of provisional 
admission by means of a special act only in cases where this is necessary. 

-The Commission considered that the formula used in the article was more 
suitable for a multilateral convention such as is gnien pidied by the pres- 
ent draft. 

(4) By virtue of tbis article, the receiving state will be under a duty 
to afford assistance and protection to a head of post who is admitted pro- 
visionally and to accord him the privileges and immunities conferred on 
heads of consular posts by the present articles and by the relevant agree- 
ments in force, 


ARTIOLE 14 
Obligation to notify the authorities of the consular district 


As soon as the head of a consular post is admitted to the exercise of 
his functions, the receiving state shall immediately notify the competent 
authorities of the consular district. It shall also ensure that the neces- 

sary measures are taken to enable the head of the consular post to carry 
out the duties of his office and to have the benefit of the provisions of 
the present articles. 


Commentary 


(1) Under this 'article, the admission of the head of a consular post 
to the exercise of his functions, whether provisional (Article 13) or de- 
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finitive (Article 11), involves a twofold obligation for the government of 
the receiving state: 


(a) It must immediately notify the competent authorities of the con- 
sular : district that the head of post is panied to the exercise of his 
functions; 

(b) It must ensure that the necessary measures are taken to enable 
the head of post to carry out the duties of his office and to enjoy the 
benefits of the present articles. l 


(2) As is evident from Article 11, the exercise by the head of post of 
his functions does not depend on the fulfilment of these obligations. 


ARTICLE 15 
Temporary exercise of the functions of head of a consular post . 


1. If the position of head of post is vacant, or if the head of post is 
unable to carry out his functions, an acting head of post may act provi- 
sionally as head of the consular post. He shall as a general rule be 
chosen from among the consular officials or the diplomatic staff of the 
sending state. In the exceptional cases where no such officials are avail- 
able to assume this position, the acting head of post may be chosen from 
among the members of the administrative and technical staff. 

2. The name of the acting head of post shall be notified, either by the 
head of post or, if he is unable to do so, by any competent authority of 
the sending state, to the Ministry for Foreign Affairs of the receiving 
state or to the authority designated by it. As a general rule, this notifica- 
tion shall be given in advance. 

3. The competent authorities shall afford assistance and protection to 
the acting head of post and admit him, while he is in charge of the post, 
to the benefit of the present articles on the same basis as the head of the 
consular post concerned. 

4. If a member of the diplomatic staff is instructed by the sending 
state to assume temporarily the direction of a consulate, he shall con- 
tinue to enjoy diplomatic privileges and immunities while exercising 
that function. 

Commentary 


(1) The institution of acting head of post has long since become part 
of current practice, as witness many national regulations concerning con- 
suls and a very large number of consular conventions. The text proposed 
therefore merely codifies the existing practice. ; 

(2) The function of acting head of post in the consular service corre- 
sponds to that of chargé d’affaires ad interim in the diplomatic service. In 
view of the. similarity of the institutions, the text of paragraph 1 follows 
very closely that of Article 19, paragraph 1, of the Vienna Convention on 
Diplomatic Relations of 18 April 1961. 

(3) ‘It, should be noted that the text leaves states quite free to decide 
the method of designating the acting head of post, who may be chosen from 
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among the officials of the particular consulate or of another consulate 
of the sending state, or from among the officials of a diplomatic mission 
of that state. Where no consular official is available to take charge, one of 
the consular employees may be chosen as acting head of post (see the 
Havana Convention of 1928 regarding consular agents, Article 9). Since 
the function of acting head of post is, of necessity, temporary, and in 
order that the work of the consulate should not suffer any interruption, 
‘the appointment of the acting head of post is not subject to the procedure 
governing admission. However, the sending state has the duty to notify 
the name of the acting head of post to the receiving state in advance in all 
cases where that is possible. 

(4) The word ‘‘provisionally’’ emphasizes that the function of acting 
head of post may not, except by agreement between the states concerned, 
be prolonged for so long a period that the acting head would in fact 
become permanent head. 

(5) The question whether the consul should be regarded as unable to 
carry out his functions is a question of fact to be decided by the sending 
state. Unduly rigid regulations on this point are not desirable. 

(6) The expression ‘‘any competent authority of the sending state’’ 
used in paragraph 2 means any authority design[at]ed by the law or by the 
government of the sending state as responsible for consular relations with 
the state in question. This may be the head of another consular post 
which under the laws and regulations of the sending state is hierarchically 
superior to the consulate in question, the sending state’s diplomatic mission 
in the receiving state or the Ministry for Foreign Affairs of the sending 
state, as the case may be. 

(7) While in charge of the consular post the acting head has the same 
functions and enjoys the same facilities, privileges and immunities as the 
head of post. The question of the precedence of an acting head of post is 
dealt with in Article 16, paragraph 4. 

(8) Paragraph 4 of Article 15 deals with the case where a member 
of the diplomatic staff is designated acting head of post. As the secondment 
of a member of the diplomatic mission is necessarily temporary, the Com- 
mission considered, in the light of the practice of states, that the exercise 
of consular functions does not in this case affect the diplomatic status of 
the person in question. 


ABTIOLE 16 
Precedence 


1. Heads of consular posts shall rank in each class according to the 
date of the grant of the exequatur. 

2. If, however, the head of the consular post before obtaining the 
exequatur is admitted to the exercise of his functions provisionally, his 
precedence shall be determined according to the date of the provisional 
admission; this precedence shall be maintained after the granting of the 
exequatur. 
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3. The order of precedence as between two or more heads of consular 
posts who obtained the exequatur or provisional admission on the same 
date shall be determined according to the dates on which their commis- 
sions or similar instruments were presented or of the notice referred to 
in Article 10, paragraph 3. 

4, Acting heads of post rank after all heads of post in the class to which 
the heads of post whom they replace belong, and, as between themselves, 
they rank according to the order of precedence of these same heads of 
post. 

5. Honorary consuls who are heads of post shall rank in each class after 
career heads of post, in the order and according to the rules laid down 
in the foregoing paragraphs. 

6. Heads of. post have precedence over consular officials not holding 
such rank. 


Commentary 


(1) The question of the precedence of consuls, though undoubtedly of 
practical importance, has not as yet been regulated by international law. 
In many places, consuls are members of a consular corps, and the question 
of precedence arises quite naturally within the consular corps itself, as 
well as in connexion with official functions and ceremonies. In the ab- 
sence of international regulations, states have been free to settle the order 
of precedence of consuls themselves. There would appear to be, as far as 
the Commission has been able to ascertain, a number of uniform practices, 
which the present article attempts to codify. 

(2) It would seem that, according to a very widespread practice, career 
consuls have precedence over honorary consuls. 

(3) Paragraph 4 of this article establishes the precedence of acting 
heads of post according to the order of precedence of the heads of post 
whom they replace. This is justified by the nature of the interim function. 
It has undoubted practical advantages, in that the order of precedence 
can be established easily. 

(4) This text met with the almost unanimous acceptance of the govern- 
- ments which have sent comments on the 1960 draft articles on consular 
intercourse and immunities. The Commission therefore retained the word- 
ing adopted at its previous session, with a few drafting changes. It trans- 
ferred to this article the text of Article 62 relating to the precedence of 
honorary consuls, so that all the provisions dealing with the precedence 
of consular officials should be grouped together in a single article. The 
text of former Article 62 has become paragraph 5 of the present article. 


ARTIOLE 17 


Performance of diplomatic acts by the head of a consular post 


1. In a state where the sending state has no diplomatic mission, the 
head of a consular post may, with the consent of the receiving state, be 
authorized to perform diplomatic acts. 


1962] OFFICIAL DOCUMENTS 301 


2. A head of consular post or other consular official may act as repre- 
sentative of the sending state to any inter-governmental organization. 


Commentary 


(1) The Commission’s provisional draft, adopted at the twelfth session, 
contained two articles dealing with the exercise of diplomatic activities by 
consuls. Article 18 regulated the occasional performance of diplomatic 
acts in states where the sending state had no diplomatic mission and 
Article 19 made provision for cases in which the sending state wished to 
entrust its consul with the performance, not merely of occasional diplo- 
matic acts, but with diplomatic functions generally, a possibility for which 
the law makes provision in several states. 

(2) Artiele 19 read as follows: 


“In a state where the sending state has no diplomatic mission, a 
consul may, with the consent of the receiving state, be entrusted with 
diplomatie functions, in which case he shall bear the title of consul- 
general-chargé d’affaires and shall enjoy diplomatic privileges and im- 
munities.’’ : 


(3) The Commission considered the two articles in the light of the 
comments of governments and decided to delete Article 19, on the ground 
that the matter dealt with therein falls within the scope of diplomatic 
relations regulated by the Vienna Convention on Diplomatic Relations of 
1961. There is nothing to prevent a head of consular post from being 
appointed a diplomatic agent and so acquiring diplomatic status. 

(4) Having deleted Article 19, the Commission broadened the provisions 
of former Article 18 in order to enable the head of a consular post to 
exercise diplomatic activities to a greater extent than was contemplated 
by the original text of Article 18. 

(5) The present article takes account of the consul’s special position 
in a country where the sending state is not represented by a diplomatic 
mission and where the head of a consular post is the only official repre- 
sentative of his state. As has been found in practice, a head of consular 
post in such a case tends to perform acts which are normally within the 
competence of diplomatic missions and hence are outside the scope of con- 
sular functions. For the performance of acts of a diplomatic nature, the 
consent—express or implied—of the receiving state is, under the article, 
indispensable, 

(6) The performance of diplomatic acts, even if repeated, in no way 
affects the legal status of the head of a consular post and does not confer 
upon him any right to diplomatic privileges and immunities. 


ARTIOLE 18 


Appointment of the same person by two or more states as head of a 
consular post 


Two or more states may appoint the same person as head of a consular 
post in another state, unless this state objects. 
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Commentary 


(1) This article, unlike Article 7 which provides for the exercise of 
consular functions on behalf of a third state, deals with the case where 
two or more states appoint the same person as head of consular post in 
another state, if this state does not object. In the case covered by Article 
7, the consulate is an organ of the sending state alone, but is instructed to 
exercise consular functions on behalf of a third state. In the circumstances 
contemplated here, on the other hand, the head of consular post is an 
organ of two or more states at the same time. Accordingly, in this case 
there are at the same time two or more sending states, but only one re-. 
ceiving state. 

(2) Except insofar as honorary consuls are concerned, the article repre- 
sents rather an innovation in consular law. The Commission realized that 
the practical application of the article might even give rise to certain 
difficulties, since the scope of consular functions may vary according to the 
provisions of consular conventions and in consequence of the operation of 
the most-favoured-nation clause. Moreover, two states might have dif- 
ferent interests in certain matters falling within the scope of consular 
functions. Nevertheless, the Commission considered that the possibility 
contemplated in this article might under certain conditions answer a 
practical need in the future development of consular law and, following 
the direction laid down in diplomatic law by Article 6 of the 1961 Vienna 
Convention on Diplomatic Relations, inserted this article in the final draft. 


ARTIOLE 19 
Appointment of the consular staff 


1. Subject to the provisions of Articles 20, 22 and 23, the sending state 
may freely appoint the members of the consular staff. 

2. The sending state may, if such is required by its law, request the 
receiving state to grant the exequatur to a consular official appointed to 
a consulate in conformity with paragraph 1 of this article who is not the 
head of post. 


Commentary 


(1) The receiving state’s obligation to accept consular officials and em- 
ployees appointed to a consulate flows from the agreement by which that 
state gave its consent to the establishment of consular relations, and in 
particular from its consent to the establishment of the consulate. In most 
eases, the head of post cannot discharge the many tasks involved in the 
performance of consular functions without the help of assistants whose 
qualifications, rank and number will depend on the importance of the 
consulate. 

(2) This article is concerned only with the subordinate staff that assists 
the head of post in the performance of the consular functions; for the 
procedure relating to the appointment of the head of post, to his admis- 
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sion by the receiving state, and to the withdrawal of such admission is 
dealt with in other articles of the draft. 

(3) The consular staff is divided into two categories: 

(a) Consular officials, i.e., persons who belong to the consular service 
and exercise a consular function; and 

(b) Consular employees, i.e., persons who perform administrative or 
technical work, or belong to the service staff, 

(4) The sending state is free to choose the members of the consular 
staff. But there are exceptions to this rule, as appears from the proviso 
in paragraph 1: 

(a) As stipulated in Article 22, consular officials may not be appointed 
from among the nationals of the receiving state except with the consent 
of that state. The same rule may apply, if the receiving state so wishes, to 
the appointment of nationals of a third state. 

(b) Article 20, which gives the receiving state the possibility of limiting 
the size of the consular staff in certain circumstances, is another exception. 

(c) A third exception to the rule laid down in Article 19 consists in the 
power given the receiving state, under Article 23, at any time to declare 
a member of the consular staff not acceptable, or, if necessary, to refuse to 
consider him as a member of the consular staff. 

(5) The right to appoint consular officials and employees to a consulate 
is expressly provided for in certain recent consular conventions, in par- 
ticular the conventions concluded by the United Kingdom of Great Britain 
and Northern Ireland with Norway on 22 February 1951 (Article 6), with 
France on 31 December 1951 (Article 3, paragraph 6), with Sweden on 
14 March 1952 (Article 6), with Greece on 17 April 1953 (Article 6), with 
Italy on 1 June 1954 (Article 4), with Mexico on 20 March 1954 (Article 
4, paragraph 1) and with the Federal Republic of Germany on 30 July 
1956 (Article 4, paragraph 1). 

(6) The free choice of consular staff provided for in this article naturally 
does not in any way imply exemption from visa formalities in the receiving 
state in cases where a visa is necessary for admission to that state’s 
territory. 

(7) The whole structure of this draft is based on the principle that only 
the head of consular post needs an exeguatur or a provisional admission 
to enter upon his functions. According to this principle, which is well 
established in practice, the consent to the establishment of a consulate and 
the exequatur granted to the head of consular post cover the consular 
activities of all the members of the consular staff, as is explained in the 
commentary to Article 11. Nevertheless, the sending state may see fit also 
to request an exequatur for consular officials other than the head of post. 
Such cases arise, in particular, if, under the law of the sending state, it is 
a condition of the validity of acts performed by the consular official that 
he must have obtained the exequatur. In order to take these special needs 
into account, the Commission inserted a new provision, which constitutes 
paragraph 2 of this article. This paragraph provides that the sending 


304 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 | 


state may, if such is required by its law, request the receiving state to 
grant the exequatur to a consular official who is not the head of post and 
who is appointed to a consulate in that state. This is an optional and 
supplementary measure, which is not required by international law. 


ARTICLE 20 
Size of the staff 


In the absence of an express agreement as to the size of the consular 
staff, the receiving state may require that the size of the staff be kept 
within reasonable and normal limits, having regard to circumstances and 
conditions in the consular district and to the needs of the particular 
consulate. 


Commentary 


(1) This article deals with the case where the sending state would in- 
crease the size of the consular staff disproportionately. 

(2) The Commission considered that the receiving state’s right to raise 
the question of the size of the staff should be recognized. 

(8) If the receiving state considers that the consular staff is too large, 
it should first try to reach an agreement with the sending state. If these 
efforts fail, then, in the opinion of the majority of the members of the 
Commission, it should have the right to limit the size of the sending state’s 
consular staff. 

(4) This right of the receiving state is not, however, absolute, for this 
state is obliged to take into account not only the conditions prevailing 
in the consular district, but also the needs of the consulate concerned, s.e., 
it must apply objective criteria, one of the most decisive being the con- 
sulate’s needs. Any decision by the receiving state tending to limit the 
` size of the consular staff should, in the light of the two criteria mentioned 
in the present article, remain within the limits of what is reasonable and 
normal. The Commission, recognizing that in this respect there are 
practical differences between diplomatic missions and consulates, preferred 
this formulation to that used in Article 11, paragraph 1, of the 1961 
Vienna Convention on Diplomatic Relations, considering that it would 
better provide objective criteria for settling possible divergences of views 
between the two states concerned. In addition, it had to take into account 
the fact that several governments wanted the article to be deleted, and 
for that reason also it did not consider it advisable to broaden the scope of 
the obligation stipulated in the article. 


ARTIOLE 21 


Order of precedence as between the officials of a consulate 


The order of precedence as between the officials of a consulate shall be 
notified by the head of post to the Ministry for Foreign Affairs of the 
receiving state or to the authority designated by the said ministry. 
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Commentary 


As has been explained in the commentary to Article 16, the question of 
precedence is of undoubted practical interest. In some cases, it may arise 
not only with regard to heads of consular posts, but also with regard to 
other consular officials. In that case it will be important to know the 
order of precedence of the officials of a particular consulate inter se, par- 
ticularly since the rank and titles may differ from one consulate to another. 
Accordingly, the Commission thought it advisable to insert this article, 
which corresponds to Article 17 of the 1961 Vienna Convention on Diplo- 
matic Relations. 


ARTIOLE 22 
Appointment of nationals of the receiving state 


1, Consular officials should in principle have the nationality of the 
sending state. 

2. Consular officials may not be appointed from among persons having 
the nationality of the receiving state except with the consent of that 
state which may be withdrawn at any time. 

3. The receiving state may reserve the same right with regard to na- 
tionals of a third state who are not also nationals of the sending state. 


Commentary 


(1) This article as adopted at the Commission’s twelfth session read as 
follows (Article 11): 


“Consular officials may be appointed from amongst the nationals of 
the receiving state only with the express consent of that state.’’ 


(2) This text, by stipulating that consular officials may not be chosen- 
from amongst the nationals of the receiving state except with its express 
consent, implied that consular officials should, as a rule, have the na- 
tionality of the sending state. 

(3) At the present session, the Commission decided to draft the article 
in more explicit terms and to follow Article 8 of the 1961 Vienna Conven- 
tion on Diplomatic Relations, although several members of the Commission 
would have preferred to keep the wording adopted in 1960. In conformity 
with the Commission’s decision, the article states explicitly that consular 
officials should in principle have the nationality of the sending state. 
Paragraph 2 reproduces the terms of the article as it appears in the 1960 
draft, with the difference that, in order to bring the text into line with 
paragraph 2 of Article 8 of the Vienna Convention, the word ‘‘express’’ 
was omitted and the phrase ‘‘which may be withdrawn at any time”’ added. 
Lastly, paragraph 3 of this article, consistent with Article 8, paragraph 3, 
of the Vienna Convention on Diplomatic Relations, recognizes the receiving 
state’s right to make the appointment of consular officials who are nationals 
of a third state and not also nationals of the wana state conditional on 
its consent. 


306 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


ARTIOLE 23 


Withdrawal of exequatur 
Persons deemed unacceptable 


1. If the conduct of the head of a consular post or of a member of the 
consular staff gives serious grounds for complaint, the receiving state 
may notify the sending state that the person concerned is no longer ac- 
ceptable. In that event, the sending state shall, as the case may be, 
either recall the person concerned or terminate his functions with the 
corisulate. 

2. If the sending state refuses or fails within a reasonable time to carry 
out its obligations under paragraph 1 of this article, the receiving state 
may, as the case may be, either withdraw the exequatur from the person 
concerned or cease to consider him as a member of the consular staff. 

3. A person may be declared unacceptable before arriving in the terri- 
tory of the receiving state. In any such case, the sending state shall 
withdraw his appointment. 


Commentary 


(1) This article combines the provisions contained in two separate 
articles in the draft adopted at the previous session, namely Article 20 
concerning the withdrawal of the exequatur and Article 23 specifying the 
conditions under which the receiving state may declare a member of the 
consular staff not acceptable. This article therefore defines what are the 
rights of the receiving state if the conduct of the head of a consular post 
or a member of the consular staff gives rise to serious grounds for com- 
plaint. 

(2) The right of the receiving state to declare the head of post or a 
member of the consular staff unacceptable is limited to the case where the 
conduct of the persons in question has given serious grounds for complaint. 
Consequently, it is an individual measure which may only be taken in 
consequence of such conduct. This constitutes some safeguard for the 
sending state against arbitrary measures. This safeguard is all the more 
necessary since the arbitrary withdrawal of the exequatur of the head of a 
consular post or the fact that in the absence of serious grounds a member 
of the consular staff is declared unacceptable might cause grave prejudice 
to the sending state by abruptly or unjustifiably interrupting the perform- 
ance of consular functions in matters where more or less daily action by 
the consul is absolutely essential (e.g., various trade and shipping matters, 
the issue of visas, the attestation of signatures, translation of documents, 
and the like). Such an interruption might also cause great harm to the 
receiving state. : 

(3) The expression ‘‘not acceptable” used in this article corresponds 
to the phrase ‘‘persona non grata” which is customarily used where diplo- 
matic personnel are concerned. 

(4) If the head of post or a member of the consular staff has been 
declared unacceptable by the receiving state, the sending state is bound 


sé 
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to recall the person in question or to terminate his functions at the con- 
sulate, as the case may be. 

(5) The expression ‘‘terminate his functions’’ applies above all to the 
case where the person concerned is a national of the receiving state or to a 
case where the person in question, although a national of the sending state 
or of a third state, was permanently resident in the territory of the re- 
ceiving state before his appointment to the consulate of the sending state. 

(6) If the sending state refuses ‘to carry out the obligation specified in 
paragraph 1, or fails to carry it out within a reasonable time, the re- 
ceiving state may, in the case of the head of post, withdraw the exequatur 
and, in the case of a member of the consular staff, cease to regard him as a 
member of the consular staff. 

(7) As the text of the article implies, the sending state is entitled to ask 
the receiving state for the reasons for its complaint of the conduct of the 
consular official or employee affected. 

(8) In the case of the withdrawal of the exequatur, the head of post 
affected ceases to be allowed to exercise consular functions. 

(9) If the receiving state ceases to regard a person as a member of the 
_ consular staff, that means that the person in question loses the right to 
participate to any extent whatsoever in the exercise of consular functions. 

(10) Nevertheless, the head of a consular post whose exequatur has been 
withdrawn and the member of the consular staff whom the receiving state 
has ceased to consider as a member of the consulate continue to enjoy 
consular privileges and immunities under Article 53 until they leave the 
country or until the expiry of a reasonable time limit granted to them for 
that purpose. 

(11) As is clear from paragraph 3 of this article, the receiving state 
may declare a person unacceptable before his arrival in its territory. In 
that case, the receiving state is not obliged to communicate the reasons 
for its decision. 


ARTICLE 24 


Notification of the appointment, arrival and departure of members of the 
consulate, members of their families and members of the private staff 


1. The Ministry for Foreign Affairs of the receiving state, or the 
authority designated by that ministry, shall be notified of: 

(a) The appointment of members of the consulate, their arrival after 
appointment to the consulate, as well as their final departure or the 
termination of their functions with the consulate; 

(b) The arrival and final departure of a person belonging to the family 
of a member of the consulate forming part of his household and, where 
appropriate, the fact that the person becomes or ceases to be a member 
of the family of a member of the consulate; 

(c) The arrival and final departure of members of the private staff in 
the employ of persons referred to in sub-paragraph (a) of this paragraph 
and, where appropriate, the fact that they are leaving the employ of 
such persons; 
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(d) The engagement and discharge of persons resident in the receiving - 
state as members of the consulate or as members of the private staff - 
entitled to privileges and immunities. 

2. Where possible, prior notification of arrival and final departure shall 
also be given. 


Commentary 


(1) This article imposes on the sending state the obligation to notify the 
receiving state of: 


(a) The appointment of members of the consulate; 

(b) The arrival of members of the consulate after their appointment 
to the consulate ; 

(c) Their final departure or the termination of their functions with the 
consulate ; 

(d) The arrival of members of the families of members of the consulate; 

(e) The fact that a person has become a member of the family of a 
member of the consulate and forms part of his household; 

(f) The final departure of a person belonging to the family of a member 
of the consulate, forming part of his household, and, if the case should ` 
arise, the fact that that person has ceased to be a member of the family 
of a member of the consulate; 

(g) The arrival of members of the private staff of members of the 
consulate ; 

(h) The final departure of members of the private staff and, where 
applicable, the fact that they have left the service of the persons concerned ; 

(t) The engagement or dismissal of persons residing in the receiving 
state either as members of the consulate or as members of the private staff. 


(2) The notification is in the interest both of the receiving and of the 
sending state. The former has a great interest in knowing at any par- 
ticular time the names of the persons belonging to the sending state’s 
consulate, since these persons may, though in differing degrees, claim the 
benefit of consular privileges and immunities. And so far as the sending: 
state is concerned, the notification is a practical measure enabling the 
members of its consulate, the members of their families and their private 
staff to become eligible as quickly as possible for the benefit of the privi- 
leges and immunities accorded to them by these articles or by other ap- 
plicable international agreements. 

(8) It should be noted that the enjoyment of consular privileges and 
immunities is not conditional on notification, except in the case of persons 
who were in the territory of the receiving state at the time of their appoint- 
ment or at the time when they entered the household of a member of the 
consulate (Article 53 of this draft). In this case, the notification marks 
the commencement of the privileges and immunities of the person in 
question. 

(4) Save as otherwise provided by the law of the receiving state, the 
notification is addressed to the Ministry for Foreign Affairs, which may 
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however, designate some other authority to which the notifications re- 
ferred to in Article 24 are to be addressed. 

(5) The present article corresponds to Article 10 of the 1961 Vienna 
Convention on Diplomatie Relations. 


SECTION Il: END OF CONSULAR FUNCTIONS 
ARTICLE 25 
Modes of termination of the functions of a member of the consulate 


The functions of a member of the consulate come to an end in 
particular: 


(a) On notification by the sending state to the receiving state that the 
functions of the member of the consulate have come to an end; 

(b) On the withdrawal of the exequatur or, as the case may be, the 
notification by the receiving state to the sending state that the receiving 
state refuses to consider him as a member of the consular staff. 


Commentary 


This article deals with the modes of termination of the functions of the 
members of the consulate. The enumeration is not exhaustive, and it 
contains only the most common causes. The functions may also be termi- 
nated by other events, e.g., the death of the consular official or employee, 
the closure of the consulate or the severance of consular relations, the ex- 
tinetion of the sending state, the incorporation of the consular district 
into another state. The events terminating the functions of a member of 
the consulate are sometimes set out in consular conventions. 


ARTICLE 26 


Right to leave the territory of the receiving state and facilitation 
of departure 


The receiving state must, even in case of armed conflict, grant facilities 
in order to enable persons enjoying privileges and immunities, other than 
nationals of the receiving state, and members of the families of such per- 
sons irrespective of their nationality, to leave at the earliest possible 
moment. It must, in particular, in case of need, place at their disposal 
the necessary means of transport for themselves and their property. 


Commentary 


(1) This article lays down the obligation of the receiving state to allow 
members of the consulate, members of their families and members of the 
private staff in their service to leave its territory. With the exception of 
members of the family, this article does not apply to persons who are 
nationals of the receiving state. 
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(2) The article corresponds to and is modelled on Article 44 of the 
Vienna Convention on Diplomatic Relations. The expression ‘‘at the 
earliest possible moment’’ should be construed as meaning, first, that the 
receiving state should allow the persons covered by this article to leave its 
territory as soon as they are ready to leave and, secondly, that it should 
allow them the necessary time for preparing their departure and arranging 
for the transport of their property. 


ARTIOLE 27 


Protection of consular premises and archives and of the interests of the 
sending state in exceptional circumstances 


1. In the event of the severance of consular relations between two 
states: 


(a) The receiving state shall, even in case of armed conflict, respect 
and protect the consular premises, together with the property of the 
consulate and its archives; 

(b) The sending state may entrust the custody of the consular prem- 
ises, together with the property it contains and its archives, to a third 
state acceptable to the receiving state; 

(c) The sending state may entrust the protection of its interests and 
those of its nationals to a third state acceptable to the receiving state. 


2. In the event also of the temporary or permanent closure of a con- 
sulate, the provisions of paragraph 1 of the present article shall apply if 
the sending state has no diplomatic mission and no other consulate in 
the receiving state. 

3. If the sending state, although not represented in the receiving state 
by a diplomatic mission, has another consulate in the territory of that 
state, that consulate may be entrusted with the custody of the archives 
of the consulate which has been closed and, with the consent of the 
receiving state, with the exercise of consular functions in the district 
of that consulate. 


Commentary 


(1) In the case referred to in paragraph 2 of this article, the sending 
state may entrust the custody of the consular archives to a third state 
acceptable to the receiving state, unless it decides to evacuate the archives. 
The third state having the custody of the consular premises and archives 
may entrust this task to its diplomatie mission or to one of its consulates. 

(2) If a consulate has been temporarily or permanently closed in the 
receiving state, a fresh agreement between the receiving state and the 
sending state is necessary for the purpose of the provisional or permanent 
transfer of the consular functions of the closed consulate to another con- 
sulate of the sending state in the receiving state. 

(3) This article corresponds to Article 45 of the 1961 Vienna Conven- 
tion on Diplomatic Relations. 


1962] OFFICIAL DOCUMENTS Bll 


CHAPTER IJ. FACILITIES, PRIVILEGES AND IMMUNITIES OF CAREER CONSULAR 
OFFICIALS AND CONSULAR EMPLOYEES 


SEOTION I. FACILITIES, PRIVILEGES AND IMMUNITIES RELATING TO A CONSULATE 


ÅBRTIOLE 28 
Use of the national flag and of the state coat-of-arms 


The consulate and its head shall have the right to use the national flag 
and coat-of-arms of the sending state on the building occupied by the 
consulate and at the entrance door and on the means of transport of the 
head of post. 


Commentary 


(1) The rule set forth in this article states in the first place the right 
to display the national flag and the state coat-of-arms on the building in 
which the consulate is housed and at the entrance door of that building. 
This right, which is vested in the sending state, is confirmed by numerous 
consular conventions and must be regarded as being based on a rule of 
customary international law. It is commonly admitted that the inscription 
appearing on the coat-of-arms of the sending state may also be in the 
official language, or one of the official languages, of that state. 

(2) In the case where the whole of the building is used for the purposes 
of the consulate, the national flag may be flown not only on the building 
but also within its precincts. The right to use the national flag is em- 
bodied in many national regulations. 

(3) A study of the consular conventions shows that the right of the 
consulate to fly the national flag on the means of transport of the head of 
post is recognized by a large number of states. The means of transport in 
question must be individual ones, such as motor vehicles, vessels of all 
kinds used exclusively by the head of consular post, aircraft belonging to 
the consulate, etc. Accordingly, this right is not exercisable when the 
head of consular post uses public means of transport (trains, ships and 
boats, commercial aircraft). 

(4) Besides the head of post who has received the exequatur (Article 
11) or been admitted on a provisional basis to the exercise of his functions 
(Article 13), an acting head of post (Article 15) may also exercise the 
. privilege referred to in paragraph 3 of this commentary. 

(5) The consular regulations applied by some states provide for the 
use of a consular flag (fanion) by their consuls. Article 28 should be 
interpreted as applying to these cases also. 

(6) The duty of the receiving state to permit the use of the national 
flag of the sending state implies the duty to provide for the protection of 
that flag. Some conventions stipulate that consular flags are inviolable 
(e.g., the Convention of Caracas of 1911, Article HI, paragraph 1). 

(7) This article corresponds to Article 20 of the 1961 Vienna Conven- 
tion on Diplomatic Relations. 
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ARTIOLE 29 
Accommodation 


1. The receiving state shall either facilitate the acquisition in its terri- 
tory, in accordance with its municipal law, by the sending state of prem- 
ises necessary for its consulate or assist the latter in obtaining accommo- 
dation in some other way. 

2. It shall also, where necessary, assist in obtaining suitable accommo- 
dation for the members of the consulate. 


Commentary 


(1) The right to procure on the territory of the receiving state the 
premises necessary for a consulate derives from the agreement by which 
that state gives its consent to the establishment of the consulate. The 
reference in the text of the article to the municipal law of the receiving 
state signifies that the sending state may procure premises only in the 
manner laid down by the law of the receiving state. That municipal law 
may however contain provisions prohibiting the acquisition of the owner- 
ship of premises by aliens or by foreign states, so that the sending state 
may be obliged to rent premises. Even in this case, the sending state may 
encounter legal or practical difficulties. Hence, the Commission decided 
to include in the draft an article making it obligatory for the receiving 
state to facilitate, as far as possible, the procuring of suitable premises for 
the consulate of the sending state. 

(2) This article corresponds to Article 21 of the 1961 Vienna Conven- 
tion on Diplomatic Relations. 


ARTIOLE 30 
Inviolability of the consular premises 


1. The consular premises shall be inviolable. The agents of the re- 
ceiving state may not enter them, save with the consent of the head 
of post. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the consular premises against any intrusion or damage 
and to prevent any disturbance of the peace of the consulate or impair- 
ment of its dignity. 

3. The consular premises, their furnishings, the property of the con- 
sulate and its means of transport shall be immune from any search, 
requisition, attachment or execution. 


Commentary 


(1) The consular premises comprise the buildings or parts of buildings 
and the appurtenant land which, whoever the owner may be, are used for 
the purposes of the consulate (Article 1 (j)). If the consulate uses an 
entire building for its purposes, the consular premises also comprise the 


1962] OFFICIAL DOCUMENTS 313 


surrounding land and the appurtenances, including the garden, if any; 
for the appurtenances are an integral part of the building and are governed 
by the same rules. It is hardly conceivable that the appurtenances should 
be governed by rules different from those applicable to the building to 
which they are attached. 

(2) The inviolability of the consular premises is a prerogative granted 
to the sending state by reason of the fact that the premises in question 
are used as the seat of its consulate. 

(3) The article places two obligations on the receiving state. In the 
first place, that state must prevent its agents from entering the consular 
premises unless they have previously obtained the consent of the head of 
post (paragraph 1). Secondly, the receiving state is under a special duty 
to take all appropriate steps to protect the consular premises against any 
intrusion or damage, and to prevent any disturbance of the peace of the 
consulate or impairment of its dignity (paragraph 2). The expression 
“special duty’’ is used to emphasize that the receiving state is required 
to take steps going beyond those normally taken in the discharge of its 
general duty to maintain public order. 

(4) Paragraph 3 extends the inviolability also to the property of the 
consulate and in particular to the means of transport of the consulate. 
The paragraph provides that the consular premises must not be entered 
even in pursuance of an order made by a judicial or administrative 
authority. It confers immunity from any search, requisition, attachment 
or execution upon the consular premises, their furnishings and other ob- 
jects therein and also on the property of the consulate, in particular 
the assets of the consulate and its means of transport, This immunity 
naturally includes immunity from military requisitioning and billeting. 

(5) I£ the consulate uses leased premises, measures of execution which 
would involve a breach. of the rule of inviolability confirmed by this article 
must not be resorted to against the owner of the premises. 

(6) By reason of Article 27 of the present draft, the inviolability of the 
consular premises will subsist even in the event of the severance of con- 
sular relations or of the permanent or temporary closure of the consulate. 

(7) This article reproduces, mutatis mutandis, the text of Article 22 of 
the 1961 Vienna Convention on Diplomatic Relations. 

(8) The principle of the inviolability of the consular premises is recog- 
nized in numerous consular conventions, including the following: Cuba- 
Netherlands, 31 December 1913 (Article 5); Albania-France, 5 February 
1920 (Article 6) ; Czechoslovakia-Italy, 1 March 1924 (Article 9); Greece- 
Spain, 23 September 1926 (Article 9); Poland-Yugoslavia, 6 March 1927 
(Article VIII); Germany-Turkey, 28 May 1929 (Article 6); Costa Rica- 
United States of America, 12 January 1948 (Article VI); Philippines- 
Spain, 20 May 1948 (Article IX, paragraph 2); the consular conventions 
concluded by the United Kingdom of Great Britain and Northern Ireland 
with Norway on 22 February 1951 (Article 10, paragraph 4), with France 
on 31 December 1951 (Article 11, paragraph 1), with Sweden on 14 March 
1952 (Article 10, paragraph 4), with Greece on 17 April 1953 (Article 


314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [VoL 56 


10, paragraph 3), with Mexico on 20 March 1954 (Article 10, paragraph 3) 
and with the Federal Republic of Germany on 30 July 1956 (Article 8, 
paragraph 3); the conventions concluded by the Union of Soviet Socialist 
Republics with ‘the Hungarian People’s Republic on 24 August 1957 
(Article 12, paragraph 2), with the Mongolian People’s Republie on 28 
August 1957 (Article 13, paragraph 2), with the Romanian People’s Re- 
public on-4 September 1957 (Article 9, paragraph 2), with the People’s 
Republic of Albania on 18 September 1957 (Article 3, paragraph 2), with 
the People’s Republic of Bulgaria on 16 December 1957 (Article 18, para- 
graph 2), with the Federal Republic of Germany on 25 April 1958 
(Article 14, paragraph 3), with Austria on 28 February 1959 (Article 13, 
paragraph 2), with the Democratic Republic of Viet-Nam on 5 June 1959 
(Article 18, paragraph 2) and with the People’s Republic of China on 28 
June 1959 (Article 13, paragraph 2); the consular convention of 23 May 
1957 between Czechoslovakia and the German Democratie Republie (Article 
5, paragraph 2); and the Havana Convention of 1928 regarding consular 
agents (Article 18). Although some of these conventions allow certain . 
exceptions to the rule of inviolability, in that they allow the police or other 
territorial authorities to enter the consular premises in pursuance of an 
order of the courts under certain conditions, even without the consent of 
the head of post or in cases where his consent is presumed, as in the case of 
fire or other disasters or where a crime is committed on the consular 
premises, nevertheless many conventions lay down the rule of inviolability 
and admit of no exception whatsoever. As the inviolability of consular 
premises has the same importance for the exercise of consular functions as 
the inviolability of the premises of a diplomatic mission for that of diplo- 
matic functions, the majority of the Commission was of the opinion that, 
in this matter, the text adopted at the Vienna Conference should be fol- 
lowed. 

(9) Some bilateral consular conventions even recognize the inviolability 
of the consul’s residence. The municipal law of some (though of very 
few) countries also recognizes the inviolability of the consul’s residence. 


ARTICLE 31 
Exemption from taxation of consular premises 


1. The sending state and the head of post shall be exempt from all 
national, regional or municipal dues and taxes whatsoever in respect of 
the consular premises, whether owned or leased, other than such as repre- 
sent payment for specific services rendered. 

2. The exemption from taxation referred to in pabasvaph 1 of this arti- 
cle shall not apply to such dues and taxes if, under the law of the receiv- 
ing state, they are payable by the person who contracted with the sending 
state or the head of the consular post. 


Giit iry 
(1) The exemption provided for im Article SL relates to the dues and 
taxes Which, THK for {he ERRNO, WINA, under the law of the receiving 
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state, be leviable on the consular premises owned or leased by the sending 
state or by the head of a consular post. The exemption covers the dues 
and taxes charged on the contract of sale, or on the lease, and also those 
charged on the building and rents. 

(2) The expression ‘‘all national, regional or municipal dues and taxes 
whatsoever’’ should be construed as meaning those charged by the receiv- 
ing state or by any of its territorial or political sub-divisions such as: the 
state (in a federal state), canton, autonomous republic, province, county, 
region, department, district, arrondissement, commune or municipality. 

(8) This exemption is subject to an exception indicated in the final 
phrase of paragraph 1 in respect of dues and taxes which represent pay- 
ment for specific services, e.g., the tax on radio and television sets, taxes 
on water, electricity, gas consumption, etc. 

(4) This article reproduces mutatis mutandis the text of Article 23 of 
the 1961 Vienna Convention on Diplomatic Relations. 


ARTICLE 32 
Inviolability of the consular archives and documents 


The consular archives and documents shall be inviolable at any time 
and wherever they may be. 


Commentary 


(1) This article lays down one of the essential rules relating to consular 
privileges and immunities, recognized by customary international law. 
While it is true that the inviolability of the consular archives and of the 
documents of the consulate (hereinafter designated as the papers of the 
consulate) is to some extent guaranteed by the inviolability of the consular 
premises (Article 30), the papers of the consulate must as such be in- 
violable wherever they are, even, for example, if a member of the consulate 
is carrying them on his person, or if they have to be taken away from the 
consulate owing to its closure or on the occasion of a removal. For the 
reasons given, and because of the importance of this rule for the exercise 
of the consular functions, the Commission considered it necessary thai it 
should form the subject of a separate article. 

(2) The expression ‘‘consular archives’ means the papers, documents, 
correspondence, books and registers of the consulate and the ciphers and 
codes together with the card-indexes and furniture intended for their 
protection or safekeeping (Article 1, paragraph 1(%)). 

(8) The term ‘‘documents’’ means any papers which do not come 
under the heading of ‘‘official correspondence,’’ e.g., memoranda drawn 
up by the consulate. It is clear that ‘‘civil status’? documents, such 
as certificates of birth, marriage or death issued by the consul, and 
documents such as manifests, drawn by by the consul in the exercise of his 
functions, cannot be described for the purposes of this article as documents 
entitled to inviolability, for these certificates, manifests, ete., are issued 
to the persons concerned or to their representatives as evidence of certain 
legal acts or events. 
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(4) The protection of the official correspondence is also ensured by 
paragraph 2 of Article 35. 

(5) This article corresponds to Article 24 of the 1961 Vienna Conven- 
tion on Diplomatic Relations. 

(6) The papers of the consulate enjoy inviolability even before the 
exequatur or special authorization is issued to the consul, for the in- 
violability is an immunity granted to the sending state and not to the 
consular official personally. 


ARTICLE 33 
Facilities for the work of the consulate 


The receiving state shall accord full facilities for the performance of 
the functions of the consulate. 


Commentary 


(1) This article, which follows the terms of Article 25 of the 1961 Vienna 
Convention on Diplomatic Relations was inserted because the consulate 
needs the assistance of the government and authorities of the receiving 
state, both during its installation and in the exercise of its functions. 
Consuls could not successfully carry out any of the functions enumerated 
by way of example in Article 5 without the assistance of the authorities 
of the receiving state. The obligation which this article imposes on the 
receiving state is moreover in its own interests, for the smooth functioning 
of the consulate helps to develop consular intercourse between the two 
states concerned. 

(2) It is difficult to define the facilities which this article has in view, 
for this depends on the circumstances of each particular case. It should, 
however, be emphasized that the obligation to provide facilities is con- 
fined to what is reasonable, having regard to the given circumstances. 


ARTIOLE 84 


Freedom of movement 


Subject to its laws and regulations concerning zones entry into which 
is prohibited or regulated for reasons of national security, the receiving 
state shall ensure to all members of the consulate freedom of movement 
and travel in its territory. 

Commentary 


This article corresponds to Article 26 of the 1961 Vienna Convention on 
Diplomatic Relations. 


ARTIOLE 35 
Freedom of communication 


1. The receiving state shall permit and protect free communication on 
the part of the consulate for all official purposes. In communicating 
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with the government, the diplomatic missions and the other consulates 
of the sending state, wherever situated, the consulate may employ all 
appropriate means, including diplomatic or consular couriers, the diplo- 
matic or consular bag and messages in code or cipher. However, the 
consulate may install and use a wireless transmitter only with the con- 
sent of the receiving state. 

2. The official correspondence of the consulate shall be inviolable. 
Official correspondence means all correspondence relating to the con- 
sulate and its functions. 

3. The consular bag, like the diplomatic bag, shall not be opened or 
detained. 

4. The packages constituting the consular bag must bear visible ex- 
ternal marks of their character and may contain only official correspond- 
ence and documents or articles intended for official use. 

5. The consular courier shall be provided with an official document 
indicating his status and the number of packages constituting the con- 
sular bag. In the performance of his functions he shall be protected by 
the receiving state. He shall enjoy personal inviolability and shall not 
be liable to any form of arrest or detention. 

6. A consular bag may be entrusted to the captain of a commercial air- 
craft scheduled to land at an authorized port of entry. He shall be pro- 
vided with an official document indicating the number of packages con- 
stituting the bag but he shall not be considered to be a consular courier. 
The consulate may send one of its members to take possession of the con- 
sular bag directly and freely from the captain of the aircraft. 


Commentary 


(1) This article predicates a freedom essential for the discharge of 
consular functions; and, together with the inviolability of consular 
premises and that of the consulate’s official archives, documents and 
correspondence, it forms the foundation of all consular law. 

(2) By the terms of paragraph 1, freedom of communication is to be 
accorded ‘‘for all official purposes.” This expression relates to communi- 
cation with the government of the sending state; with the authorities. of 
that state, and, more particularly, with its diplomatic missions and other 
consulates, wherever situated; with the diplomatic missions and consulates 
of other states; and, lastly with international organizations. 

(3) As regards the means of communication, the article specifies that 
the consulate may employ all appropriate means, including diplomatic or 
consular couriers, the diplomatic or consular bag, and messages in code or 
cipher. In drafting this article, the Commission based itself on existing 
practice, which is as a rule to make use of the diplomatic courier service, 
4.¢., of the couriers dispatched by the Ministry for Foreign Affairs of the 
sending state or by a diplomatic mission of the latter. Such diplomatic 
couriers maintain the consulate’s communications with the diplomatic mis- 
sion of the sending state, or with an intermediate post acting as a collecting 
and distributing center for diplomatic mail; with the authorities of the 
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sending state; or even with the sending state’s diplomatic missions and 
consulates in third states. In all such cases, the rules governing the dis- 
patch of diplomatic couriers, and defining their legal status are applicable. 
The consular bag may either be part of the diplomatic bag, or may be 
carried as a separate bag shown on the diplomatic courier’s way-bill. 
This last procedure is preferred where the consular bag has to be trans- 
mitted to a consulate en route. 

(4) However, by reason of its geographical position, a consulate may 
have to send a consular courier to the seat of the diplomatic mission or 
even to the sending state, particularly if the latter has no diplomatic mis- 
sion in the receiving state. The text proposed by the Commission pro- 
vides for this contingency. The consular courier shall be provided with 
an official document certifying his status and indicating the number of 
packages constituting the consular bag. The consular courier must enjoy 
the same protection in the receiving state as the diplomatic courier. He 
enjoys inviolability of person and is not liable to any form of arrest or 
detention. 

(5) The consular bag referred to in paragraph 1 of the article may be 
defined as a bag (sack, box, wallet, envelope or any sort of package) con- 
taining the official correspondence, documents or articles intended for 
official purposes or all these together. The consular bag must not be 
opened or detained. This rule, set forth in paragraph 3, is the logical 
corollary of the rule providing for the inviolability of the consulate’s 
official correspondence, archives and documents, which is the subject of 
Article 82 and of paragraph 2 of Article 35 of the draft. As is specified 
in paragraph 4. consular bags must bear visible external marks of their 
character, d.e., they must bear an inscription or other external mark so 
that they can be identified as consular bags. l 

(6) Freedom of communication also covers messages in cipher, 4.6., 
messages in secret language, and, of course, also messages in code, t.e., 
messages in a conventional language which is not secret and is employed 
for reasons of practical utility and, more particularly, in order to save 
time and money. 

(7) Following the example of Article 27, paragraph 1, of the 1961 
Vienna Convention on Diplomatic Relations, the Commission has added 
a rule concerning the installation and use of a wireless transmitter by a 
consulate and stated in the text of the article the opinion which it had 
expressed at its previous session in paragraph (7) of the commentary to 
Article 36. According to paragraph 1 of the present article, the con- 
sulate may not install or use a wireless transmitter except with the con- 
sent of the receiving state. 

(8) The Commission, being of the opinion that the consular bag may be 
entrusted by a consulate to the captain of a commercial aircraft, has in- 
serted a rule to that effect by adapting the text of Article 27, paragraph 
7, of the 1961 Vienna Convention on Diplomatic Relations. 

(9) Correspondence and other communications in transit, including 
messages in cipher, enjoy protection in third states also, in conformity 
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with the provisions of Article 54, paragraph 3, of the present draft. The 
same protection is enjoyed by consular couriers in third states. 

(10) Independently of the fact that the expression ‘‘consular archives’’ 
includes the official correspondence (Article 1, paragraph 1(k)), the Com- 
mission considered it indispensable—and in this respect it followed 
Article 27, paragraph 2, of the Vienna Convention on Diplomatic Rela- 
tions—to insert in this draft a special provision affirming the inviolability 
of the official correspondence. In this way it meant to stress—as is, 
incidentally, explained in the commentary to Article 1—that the official 
correspondence is inviolable at all times and wherever it may be, and 
consequently even before it actually becomes part of the consular archives. 


ARTIOLE 36 
Communication and contact with nationals of the sending state 


1. With a view to facilitating the exercise of consular functions relat- 
ing to nationals of the sending state: 

(a) Nationals of the sending state shall be free to communicate with 
and to have access to the competent consulate, and the consular officials 
of that consulate shall be free to communicate with and, in appropriate 
cases, to have access to the said nationals; 

(b) The competent authorities shall, without undue delay, inform the 
competent consulate of the sending state if, within its district, a national 
of that state is committed to prison or to custody pending trial or is 
detained in any other manner. Any communications addressed to the 
. consulate by the person in prison, custody or detention shall also be 
forwarded by the said authorities without undue delay; 

(c) Consular officials shall have the right to visit a national of the 
sending state who is in prison, custody or detention, for the purpose of 
conversing with him and arranging for his legal representation. They 
shall also have the right to visit any national of the sending state who 
is in prison, custody or detention in their district in pursuance of a 
judgement. 

2. The rights referred to in paragraph 1 of this article shall be exercised 
in conformity with the laws and regulations of the receiving state, sub- 
ject to the proviso, however, that the said laws and regulations must not 
nullify these rights. 


Commentary 


(1) This article defines the rights granted to consular officials with the 
object of facilitating the exercise of the consular functions relating to 
nationals of the sending state. 

(2) First, in paragraph 1 (a), the article establishes the freedom of 
nationals of the sending state to communicate with and have access to the 
competent consular official. The expression ‘‘competent consular official” 
means the consular official in the consular district in which the national 
of the sending state is physically present. 
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(3) The same provision also establishes the right of the consular official 
to communicate with and, if the exercise of his consular functions so re- 
quires, to visit nationals of the sending state. 

(4) In addition, this article establishes the consular rights that are ap- 
plicable in those cases where a national of the sending state is in custody 
pending trial, or imprisoned in the execution of a judicial decision. In 
any such case, the receiving state would assume three obligations under 
the article proposed: 

(a) First, the receiving state must, without undue delay, inform the 
consul of the sending state in whose district the event occurs, that a na- 
tional of that state is committed to custody pending trial or to prison. 
The consular official competent to receive the communication regarding 
the detention or imprisonment of a national of the sending state may, 
therefore, in some cases, be different from the one who would normally 
be competent to exercise the function of providing consular protection for 
the national in question on the basis of his normal residence; 

(b) Secondly, the receiving state must forward to the consular official 
without undue delay any communications addressed to him by the person 
in custody, prison or detention ; 

(c) Lastly, the receiving state must permit the consular official to visit 
a national of the sending state who is in custody, prison or detention in 
his consular district, to converse with him, and to arrange for his legal 
representation. This provision is designed to cover cases where a national 
of the sending state has been placed in custody pending trial, and criminal 
proceedings have been instituted against him; cases where the national 
has been sentenced, but the judgement is still open to appeal or cassation ; 
and also cases where the judgement convicting the national has become 
final. This provision applies also to other forms of detention (quarantine, 
detention in a mental institution). 

(5) All the above-mentioned rights are exercised in conformity with the 
laws and regulations of the receiving state. Thus, visits to persons in 
custody or imprisoned are permissible in conformity with the provisions of 
the code of criminal procedure and prison regulations. As a general rule, 
for the purpose of visits to a person in custody, against whom a criminal 
investigation or a criminal trial is in process, codes of criminal procedure 
require the permission of the examining magistrate, who will decide in the 
light of the requirements of the investigation. In such a case, the consular 
official must apply to the examining magistrate for permission. In the 
case of a person imprisoned in pursuance of a judgement, the prison 
regulations governing visits to inmates apply also to any visits which the 
consular official may wish to make to a prisoner who is a national of the 
` sending state. 

(6) The expression ‘‘without undue delay’? used in paragraph 1 (b) 
allows for cases where it is necessary to hold a person incomunicado for 
a certain period for the purposes of the criminal investigation. 

(7) Although the rights provided for in this article must be exercised 
in conformity with the laws and regulations of the receiving state, this 
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does not mean that these laws and regulations can nullify the rights in 
question, 


ARTICLE 37 
Obligations of the receiving state 
The receiving state shall have the duty: 


(a) In the case of the death of a national of the sending state, to inform 
the consulate in whose district the death occurred; 

(b) To inform the competent consulate without delay of any case 
where the appointment of a guardian or trustee appears to be in the 
interests of a minor or other person lacking full capacity who is a national 
of the sending state; 

(c) If a vessel used for maritime or inland navigation, having the na- 
tionality of the sending state, is wrecked or runs aground in the terri- 
torial sea or internal waters of the receiving state, or if an aircraft regis- 
tered in the sending state suffers an accident on the territory of the 
receiving state, to inform without delay the consulate nearest to the 
scene of the occurrence. 


Commentary 


(1) This article is designed to ensure co-operation between the authorities 
of the receiving state and consulates in three types of cases coming within 
the scope of the consular functions. The duty to report to the consulate 
the events referred to in this article is often included in consular conven- 
tions. If this duty could be made general by means of a multilateral 
convention, the work of all consulates would be greatly facilitated. 

(2) In case of the death of a national of the sending state, the obliga- 
tion to inform the consulate of the sending state exists, of course, only in 
those cases in which the authorities of the receiving state are aware that 
the deceased was a national of the sending state. If this fact is not estab- 
lished until later (e.g., during the administration of the estate) the obliga- 
tion to inform the consulate of the sending state arises only as from that 
moment. 

(3) The obligation laid down in paragraph (c) has been extended to 
include not only the case where a sea-going vessel or a boat is wrecked 
or runs aground on the coast in the territorial sea but also the case where 
a vessel is wrecked or runs aground in the internal waters of the receiving 
state. 


ARTICLE 38 
Communication with the authorities of the receiving state 


1. In the exercise of the functions specified in Article 5, consular offi- 
cials may address the authorities which are competent under the law of 
the receiving state. 
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2. The procedure to be observed by consular officials in communicat- 
ing with the authorities of the receiving state shall be determined by the 
relevant international agreements and by the municipal law and usage 
of the receiving state. 


Commentary 


(1) It is a well-established principle of international law that consular 
officials, in the exercise of their functions as set out in Article 5, may 
address only the local authorities. The Commission was divided on the 
question of what these authorities are. 

(2) Some members of the Commission, pointing out that the exercise 
of the competence of the consulate with respect to the receiving state is 
restricted to the consular district—as is apparent, also, from Article 1 (b) 
of the present draft—considered that the only cases in which consular 
officials could address authorities outside the consular district were those 
where a particular service constituted the central service for the entire 
‘territory of the state, or for one of the state’s territorial or political sub- 
divisions (e.g., the emigration or immigration services, the chambers of 
commerce or the Patent Office in many states). They held that if the 
consular official’s applications to the local authorities or to the centralized 
services were not given due consideration, he could address the govern- 
ment through the diplomatic mission of the sending state, direct communi- 
cation with a ministry of the receiving state being permissible only if the 
sending state had no diplomatic mission in the receiving state. 

(3) Other members of the Commission took the view that consular 
officials might, in the case of matters within their consular district, address 
any authority of the receiving state direct, including the central authorities. 
In their opinion, any restrictions in this sense imposed upon consular 
officials by the regulations of the sending state are internal measures 
without relevance for international law. 

(4) The text of the article represents a compromise between the two 
points of view. It leaves it for each receiving state to determine what are 
the competent authorities which may be addressed by consular officials 
in the exercise of their functions, and yet it does not exclude recourse to 
central authorities. The text gives consular officials the right to apply 
to the authority which, in accordance with the law of the receiving state, 
is competent in a specific case. Nevertheless, at the same time it reserves 
under paragraph 2 of this article the right to regulate the procedure of this 
communication, in the absence of an international agreement, in accordance 
with the municipal law and usage of the receiving state. 

(5) Paragraph 2 of the article provides, in conformity with the practice 
of states, that the procedure to be observed by consular officials in com- 
municating with the authorities of the receiving state shall be determined 
by the relevant international agreements and by the law and usage of the 
receiving state. For example, the law of some countries requires consular 
officials who wish to address the government of the receiving state to com- 
municate through their diplomatic mission; or it provides that consular 
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officials of countries which have no diplomatic representation in the re- 
ceiving state may address only certain officials of the Ministry for Foreign 
Affairs in well-defined cases. The receiving state may also prescribe other 
procedures to be observed by foreign consular officials. 

(6) It should be noted that the communications of consular officials 
with the authorities of the receiving state are often governed by consular 
conventions. For example, the consular convention of 1913 between Cuba 
and The Netherlands (Article 6) and the consular convention of 1924 be- 
tween Czechoslovakia and Italy (Article 11, paragraph 4) provide that 
consular officials may not address the central authorities except through 
the diplomatic channel. The consular convention of 1923 between Germany 
and the United States of America (Article 21) gives only the consul- 
general or consular official stationed in the capital the right to address the 
government. Other conventions authorize the consular official to com- 
municate not only with the competent authorities of his district but also 
with the competent departments of the central government; however, he 
may do so only in cases where there is no diplomatic mission of the sending 
state in the receiving state. (See in particular the consular conventions 
concluded by the United Kingdom with Norway on 22 February 1951 
(Article 19, paragraph 2) and with France on 31 December 1951 (Article 
24, paragraph 2). Other conventions authorize the consular official to 
correspond with the ministries of the central government, but stipulate 
that he may not communicate directly with the Ministry for Foreign 
Affairs except in the absence of a diplomatic mission of the sending state. 
(See the consular convention of 17 April 1953 between Greece and the 
United Kingdom (Article 18, paragraph 1 (d)). 


ARTICLE 89 


Levying of fees and charges and exemption of such fees and charges 
from dues and taxes 


1. The consulate may levy in the territory of the receiving state the 
fees and charges provided by the laws and regulations of the sending 
state for consular acts. 

2. The sums collected in the form of the fees and charges referred to 
in paragraph 1 of this article, and the receipts for such fees or charges, 
shall be exempt from all dues and taxes in the receiving state. 


Commentary 


(1) This article states a rule of customary international law. Since 
the earliest times consuls have levied fees for services rendered to their 
. nationals, originally fixed as a percentage of the quantity or of the value 
of goods imported through the ports by the nationals concerned. At the 
present time, every state levies fees provided by law for official acts per- 
formed by its consulates. It must be borne in mind that since the levying 
of consular fees and charges is bound up with the exercise of consular 
functions it is subject to the general limitation laid down in the intro- 
ductory sentence of paragraph 1 of Article 55. For this reason, a con- 
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sulate would not be entitled to levy charges on consular acts which are not 
recognized by the present articles or by other relevant international agree- 
ments in force, and which would be a breach of the law of the receiving 
state. 

(2) Paragraph 2 of this article stipulates that the revenue obtained 
from the fees and charges levied by a consulate for consular acts shall be 
exempt from all dues and taxes levied either by the receiving state or 
by any of its territorial or local authorities. In addition, this paragraph 
recognizes that the receipts issued by a consulate for the payment of 
consular fees or charges are likewise exempt from dues or taxes levied 
by the receiving state. These dues include, amongst others, the stamp 
duty charged in many countries on the issuance of receipts. 

(3) The exemption referred to in paragraph 2 of this article should be 
interpreted as including exemption from all dues or taxes charged by the 
receiving state or by a territorial or local authority: state (in a federal 
state), canton, autonomous republic, province, county, region, department, 
district, arrondissement, commune, municipality. 

(4) This article leaves aside the question of the extent to which acts per- 
formed at a consulate between private persons are exempt from the dues 
and taxes levied by the law of the receiving state. The opinion was ex- 
pressed that such acts should be subject to the said dues or taxes only if 
intended to produce effects in the receiving state. It was contended that 
it would be unjustifiable for the receiving state to levy dues and taxes on 
acts performed, for example, between the nationals of two foreign states 
and intended to produce legal effects in one or more foreign states. Several 
governments have declared themselves in agreement with this point of 
view. Nevertheless, as the Commission had not sufficient information at its 
disposal concerning the practice of states, it contented itself with bringing 
the matter to the attention of governments. 

(5) The-exemption of the members of the consulate and members of 
their families forming part of their households from taxation is dealt with 
in Article 48. 


SECTION II: FACILITIES, PRIVILEGES AND IMMUNITIES: 
REGARDING CONSULAR OFFICIALS AND EMPLOYEES 


ARTIOLE 40 


Special protection and respect due to consular officials 


LThe receiving state shall be under a duty to accord special protection 
to consular officials by reason of their official position and to treat them 
with due respect. It shall take all appropriate steps to prevent any 
attack on their persons, freedom or dignity. ) 


Commentary 


(1) \The rule that the receiving state is under a legal obligation to ac- 
cord special protection to consular officials and to treat them with respect 
must be regarded as forming part of customary international law.(Its 
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basis lies in the fact that, according to the view generally accepted today, 
the consular official represents the sending state in the consular district, 
and by reason of his position is entitled to greater protection than is en- 
joyed in the territory of the receiving state by resident aliens. He is also 
entitled to be treated with the respect due to agents of foreign states. ) 

(2) The rule laid down tends in the direction of assuring to the consular 
official a protection that may go beyond the benefits provided by the 
various articles of the present draft. It applies in particular to all situa- 
tions not actually provided for, and even assures to the consular official 
a right of special protection where he is subjected to annoyances not con- 
stituting attacks on his person, freedom or dignity as mentioned in the 
second sentence of this article. 

(8) The fact of receiving the consul places the receiving state under an 
obligation to ensure his personal safety, particularly in the event of ten- 
sion between that state and the sending state. The receiving state must 
therefore take all reasonable steps to prevent attacks on the consular 
official’s person, freedom, or dignity. 

(4) Under the provisions of Article 58, a consular official starts to 
enjoy the special protection provided for in Article 40 as soon as he enters 
the territory of the receiving state on proceeding to take up his post, or, 
if already in. that territory, as soon as his appointment is notified to the 
Ministry for Foreign Affairs or to the authority designated by that ministry. 

(5) The protection of the consul after the termination of his functions is 
dealt with in Article 26 of the draft. 

(6) The expression ‘‘appropriate steps’’ must be interpreted in the light 
of the circumstances of the case. It includes all steps which the receiving 
state is in a position to take, having regard to the actual state of affairs 
at the place where the consular official’s residence or the consulate is 
situated, and to the physical means at its disposal. 

(7) The rule codified in this article is embodied in many consular con- 
ventions, including, amongst recent ones, the conventions concluded by the 
United Kingdom of Great Britain and Northern Ireland with Norway on 
22 February 1951 (Article 5, paragraph 2), with Greece on 17 April 1953 
(Article 5, paragraph 2), with Mexico on 20 March 1954 (Article 5, para- 
graph 2) and with Italy on 1 June 1954 (Article 5, paragraph 2); and 
the conventions concluded by the Soviet Union with the Federal Republie 
of Germany on 25 April 1958 (Article 7), and with the People’s Republic 
of China on 23 June 1959 (Article 5). 


ARTIOLE 41 
Personal inviolability of consular officials 


1{ Consular officials may not be liable to arrest or detention pending 
trial, except in the case of a grave crime and pursuant to a decision by 
the competent judicial authority. ) 

2. xcept in the case specified in paragraph 1 of this article, consular 
officials shall not be committed to prison or liable to any other form of 


yt 
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restriction on their personal freedom save in execution of a judicial 
decision of final effect. f 

3. If criminal proceedings are instituted against a consular official, he 
must appear before the competent authorities. Nevertheless, the pro- 
ceedings shall be conducted with the respect due to him by reason of his 
official position and, except in the case specified in paragraph 1 of this 
article, in a manner which will hamper the exercise of consular functions 
as little as possible.) 


Commeniary 


(1) (The purpose of this article is to settle the question of the personal 
inviolability of consular officials, which has been controversiat both as a 
matter of doctrine, and in the practice of states, since the time when 
consular officials, having ceased to be public ministers, became subject to 
the jurisdiction of the state in which they discharge their functions) 
Since the Barbust case in 1737, when an English court refused to recognize 
the immunity from jurisdiction of a consul (agent for commerce) of the . 
King of Prussia, the personal inviolability of consular officials has not been 
recognized by the case law of the national courts of many countries of 
Europe and America. 

(2)\ Reacting against this practice, states have attempted to provide for 
the personal inviolability of their consular officials through conventions, 
by including personal immunity clauses in consular conventions The 
practice of including a personal immunity clause has become very wide- 
spread since the Convention of Pardo, signed on 13 March 1769 between 
France and Spain, which provided that the consular officials of the two 
contracting parties should enjoy personal immunity so as not to be liable 
to arrest or imprisonment except for crimes of an atrocious character, or 
in cases where the consuls were merchants (Article IT). 

(3)(The personal immunity clause was for a long time interpreted in 
fundamentally different ways. Some writers claimed that it conferred 
virtual exemption from civil and criminal jurisdiction, except in cases where 
the consular official was accused of a felony. Others have interpreted the 
immunity as conferring exemption from arrest and from detention pending 
trial, except in case of felony, and exemption from attachment of the 
person in a civil matter. Courts which were at first divided as to the 
meaning to be given to the expression ‘‘personal immunity” have in- 
` terpreted the expression as meaning personal inviolability and not im- 
munity from jurisdiction.) 

(4)GFrom an analysis of recent consular conventions, it is evident that 
states, while asserting the subjection of consular officials to the jurisdiction 
of the receiving state, recognize their personal inviolability except in cases 
where they have committed a grave crime.) While some conventions ex- 
empt consular officials not only from arrest, but also from prosecution save 
in cases of felony (¢.g., the convention of 12 January 1948 between Costa 
Rica and the United States of America, Article II), a very great number 
of recent conventions do no more than exempt consular officials simply 
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‘from arrest or detention or, in general, from any restriction on their 
personal freedom, except in cases wheré they have committed an offence 
the degree of seriousness of which is usually defined in the convention. 

(5) Some conventions provide simply for exemption from arrest and 
detention pending trial, while ‘others are general in scope and cover all 
forms of detention and imprisonment. 

(6) Apart from this difference in scope, the conventions differ only in 
the manner in which they determine the nature of the offences in respect of 
which personal inviolability is not admitted. Some conventions which 
recognize personal inviolability make an exception in the case of ‘‘serious 
criminal offences,” while others (much more numerous) permit the arrest 
of consular officials only when they are charged with penal offences defined 
and punished as felonies by the criminal law of the receiving state. Some- 
times the offences in respect of which inviolability is not recognized are 
defined by reference to the type of penalty applicable (death penalty or 
penal servitude). In other cases the crimes in respect of which in- 
violability does not apply are enumerated. Lastly, a large group of bi- 
lateral conventions uses as the criterion for determining the cases in which 
the arrest of consular officials is permitted the length of the sentence 
which is imposed by the law of the receiving state for the offence com- 
mitted. Some conventions even contain two different definitions of the 
offence, or specify two different lengths of sentence, one being applicable 
in one of the contracting states and the other in the other state. 

(7) Some consular conventions allow arrest and detention pending trial 
only on the double condition that the offence is particularly serious (ac- 
cording to the definition given in the convention concerned) and that the 
consular official is taken in flagrante delicto. 

(8) Where conventions do no more than exempt consular officials from 
arrest pending trial except in the case of felonies, they sometimes contain 
clauses which provide that career consular officials may not be placed 
under personal arrest, either pending trial, or as a measure of execution 
in a civil or commercial case; and equally neither in the case of an alleged 
offence nor as punishment for an offence subject to prosecution by way of 
administrative proceedings. Other conventions expressly exclude arrest 
in civil and commercial cases. 

(9) The scope of the provisions designed to ensure personal immunity is 
restricted ratione personae in that: 

(a) Conventions generally exclude consular officials who are nationals 
of the receiving state from the benefit of clauses granting personal in- 
violability; and 

(6) They exclude consular officials engaged in commercial activities from 
exemption from personal constraint in connexion with such activities. 

(10) Conventions determine in various ways what persons shall enjoy 
inviolability. Some grant personal inviolability to consuls only (consular 
officers) ; others grant it also to other consular officials, and some even 
to certain categories of consulate employees. 
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(11) The Commission considered that, despite the divergent views on the 


technical question of the definition of offences for which personal in- 
violability could not be admitted, there was enough common ground in 
the practice of states on the substance of the question of the personal in- 
violability of consular officials to warrant the hope that states may accept 
the principle of the present article. l l 

(12) The article refers solely to consular officials, #.e., heads of post and 
the other members of the consulate who are responsible for carrying out 
consular functions in a consulate (Article 1, paragraph 1 (d)). Hence, 
personal inviolability does not extend to consulate employees. Moreover, 
only consular officials who are not nationals of the receiving state (Article 
69), and who do not carry on a gainful private occupation (Article 56), 
enjoy the personal inviolability provided for in this article. 

(13) Paragraph 1 of this article refers to immunity from arrest and 
detention pending trial. On this point the Commission proposed two 
variants in its 1960 draft. Under the first variant the exemption does 
not apply in the case of an offence punishable by a maximum term of 
not less than ‘five years’ imprisonment. Under the second variant the 
exemption was not to be granted ‘‘in case of a grave crime.” As most 
of the governments which commented on the draft articles on consular 
intercourse and immunities preferred the second alternative, the Commis- 
sion has adopted that alternative. Paragraph 1 of the new text confers 
upon consular officials exemption from arrest and detention pending trial 
in every case except that of a grave crime. Even in that case, however, 
in accordance with the terms of paragraph 1 they cannot be placed under 
arrest or detention pending trial except by virtue of a decision of the 
competent judicial authority. It should be pointed out that this para- 
graph by no means excludes the institution of criminal proceedings against 
a consular official The privilege under this paragraph is granted to 
consular officials by reason of their functions. The arrest of a consular 
official hampers considerably the functioning of the consulate and the dis- 
charge of the daily tasks—which is particularly serious inasmuch as many 
of the matters calling for consular action will not admit of delay (e.g., 
the issue of visas, passports and other travel documents; the legalization of 
signatures on commercial documents and invoices; various activities con- 
nected with shipping, ete.). Any such step would harm the interests, not 
only of the sending state, but also of the receiving state, and would 
seriously affect consular relations between the two states. It would there- 
fore be inadmissible that a consular official should be placed under arrest 
or detention pending trial in connexion with some minor offence. 


(14) Paragraph 2 of the article provides that consular officials, save in . 


cases where, under paragraph 1 of the article, they are liable to arrest 


or detention pending trial, may not be imprisoned or subjected to any | 


other form of restriction upon their personal freedom except in execution 
of a judicial decision of final effect. According to the provisions of this 
paragraph consular officials: 
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(a) May not be committed to prison in execution of a judgement unless 
that judgement is final; 

(6) May not be committed to prison in execution of a mere decision 
of a police authority or of an administrative authority; 

(c) Are not liable to any other restriction upon their personal freedom, 
such as, for instance, enforcement measures involving restrictions of per- 
sonal liberty (imprisonment for debt, imprisonment for the purpose of 
compelling the debtor to perform an act which he must perform in person, 
ete.) save and except under a final judicial decision. 

(15) Paragraph 3 of this article, which deals with the conduct of crimi- 
nal proceedings against a consular official, prescribes that an official against 
whom such proceedings are instituted must appear before the competent 
authorities. The latter expression means other tribunals as well as ordi- 
nary courts. Save where arrest pending trial is admissible under para- 
graph 1, no coercive measure may be applied against a consular official 
who refuses to appear before the court. The authority concerned can of 
course always take the consular official’s deposition at his residence or 
office, if this is permissible under the law of the receiving state and possible 
in practice. 

(16) The inviolability which this article confers is enjoyed from the 
moment the consular official to whom it applies enters the territory of the 
receiving state to take up his post. He must, of course, establish his 
identity and claim status as a consular official. If he is already in the 
territory of the receiving state at the time of his appointment, inviolability 
is enjoyed as from the moment when the appointment is notified to the 
Ministry for Foreign Affairs, or to the authority designated by that 
ministry (see Article 53 of this draft). A consular official enjoys a like 
inviolability in third states if he passes through or is in their territory 
when proceeding to take up or return to his post, or when returning to his 
own country (Article 54, paragraph 1). 

(17) By virtue of Article 69,, this article does not apply to consular 
officials who are nationals of the receiving state. ) 


ÅRTICLE 42 


Duty to notify in the event of arrest, detention pending trial or the 
institution of criminal proceedings 


(In the event of the arrest or detention, pending trial, of a member of 
the consular staff, or of criminal proceedings being instituted against 
him, the receiving state shall promptly notify the head of the consular 
post. Should the latter be himself the object of the said measures, the 
receiving state shall notify the sending state through the diplomatic 
channel, 


Commentary 


This article applies not only to consular officials but also to all the other. 
members of the consulate. It establishes the obligation of the receiving 
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state to notify the head of the consular post if a member of ‘the consular 
. staff is arrested or placed in custody pending trial, or if criminal pro- 
' ceedings are instituted against him. The duty to notify the sending state 
through the diplomatic channel if the head of the consular post is himself 
the object of the said measures is to be accounted for both by the gravity of ` 
the measures that affect the person in charge of a consulate and by practi- 
eal considerations. 


ARTIOLE 43 
Immunity from jurisdiction 


Members of the consulate shall not be amenable to the jurisdiction of 
the judicial or administrative authorities of the receiving state in respect 
of acts performed in the exercise of consular functions. 


Commentary 


(1) Unlike members of the diplomatic staff, all the members of the 
consulate are in principle subject to the jurisdiction of the receiving 
state, unless exempted by one of the present rules or by a provision of 
some other applicable international agreement. In particular, they are, 
like any private person, subject to the jurisdiction of the receiving state 
in respect of all their private acts, more especially as regards any private 
gainful activity carried on by them. 

(2) The rule that, in respect of acts performed by them in the exercise 
of their functions (official acts) members of the consulate are not amenable 
to the jurisdiction of the judicial and administrative authorities of the 
receiving state, is part of customary international law. This exemption 
represents an immunity which the sending state is recognized as possessing 
in respect of acts which are those of a sovereign state. By their very 
nature such acts are outside the jurisdiction of the receiving state, whether 
civil, criminal or administrative. Since official acts are outside the juris- 
diction of the receiving state, no criminal proceedings may be instituted 
in respect of them. Consequently, consular officials enjoy complete in- 
violability in respect of their official acts. 

(3) In the opinion of some members of the Commission, the article 
should have provided that only official acts within the limits of the 
consular powers enjoy immunity from jurisdiction. The Commission was 
unable to accept this view. It is in fact often very difficult to draw an 
exact line between what is still the consular official’s official act performed 
within the scope of the consular functions and what amounts to a private 
act or communication exceeding those functions. If any qualifying phrase 
had been added to the provision in question, the exemption from jurisdic- 
tion could always be contested, and the phrase might be used at any time 
to weaken the position of a member of the consulate. 

(4) This article does not apply to members of the consulate who are 
nationals of the receiving state. Their legal status is governed by Article 
69 of these draft articles. 


Yv 
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ÅRTIOLE 44 
Liability to give evidence 


1. Members of the consulate may be called upon to attend as witnesses 
in the course of judicial or administrative proceedings. Nevertheless, if 
a consular official should decline to do so, no coercive measure or penalty 
may be applied to him. f 

2. The authority requiring the evidence of a consular official shall 
avoid interference with the performance of his functions. In particular 
it shall, where possible, take such testimony at his residence or at the 
consulate or accept a statement from him in writing. 

3. Members of the consulate are under no obligation to give evidence 
concerning matters connected with the exercise of their functions nor 
to produce official correspondence and documents relating thereto. 


Commentary 


(1) In contrast to members of a diplomatic mission, consular officials 
and other members of the consulate are not exempted by international law 
from liability to attend as witnesses in courts of law or in the course of 
administrative proceedings. However, the Commission agreed that if they 
should decline to attend, no coercive measure or penalty may be applied 
to them. This privilege is confirmed by a large number of consular con- 
ventions. For this reason, the letter of the judicial or administrative 
authority inviting consular officials to attend should not contain any 
threat of a penalty for non-appearance. 

(2) The Commission noted that consular conventions apply different 
methods so far as concerns the procedure to be followed in taking the 
testimony of consular officials. In view of the provisions contained in 
numerous conventions, the Commission merely inserted two fundamental 
rules on the subject in paragraph 2 of this article: 


(a) The authority requiring the evidence shall avoid interference with 
the performance by the consular official of his official duties; 

(b) The authority requiring the evidence shall, where possible, arrange 
for the taking of such testimony at the consular official’s residence or at the 
consulate or accept a written declaration from him. 


As can be seen from the words ‘‘where possible,’ the testimony of a 
consular official cannot be taken at his residence or at the consulate unless 
this is permitted by the legislation of the receiving state. But even in 
cases where the legislation of that state allows testimony to be taken at the 
consular official’s residence or at the consulate, e.g., through a judge 
deputed to act for the president of the court (juge délégué), there may be 
exceptional cases in which the consular official’s appearance in court is, 
in the opinion of the court, indispensable. The Commission wished to make 
allowance for this case by inserting the word ‘‘possible.’’ If the testimony 
of the consular official is to be taken at his residence or at the consulate, 
the date and hour of the deposition should of course be fixed by agreement 
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. between the court and the consulate to which the official in question be- 
longs. The date of the deposition should be fixed in such a way as not to 
delay the: proceedings unnecessarily. While the second rule may be re- 
garded as an application of the first, the first rule nevertheless expresses 
a general principle which should be applied both in cases which are 
covered by the second rule and in cases in which the consular official is 
to appear before the court. 

(3) The right of members of the consulate to decline to give evidence 
concerning matters connected with the exercise of their functions, and to 
decline to produce any official correspondence or documents relating 
thereto, is confirmed by a large number of consular conventions, The 
right to decline to produce official correspondence and papers in court is 
a logical corollary of the inviolability of the correspondence and documents 
of the consulate. However, the consular official or any other member of 
the consulate should not decline to give evidence concerning events which 
came to his notice in his capacity as registrar of births, marriages and 
deaths; and he should not decline to produce the documents relating 
thereto. 

(4) This article applies only to career consular officials and to consular 
employees. By Article 57, paragraph 2, honorary consular officials enjoy 
only the immunity conferred by paragraph 3 of this article. 

(5) By virtue of Article 69 only paragraph 3 of this article applies to 
members of the consulate who are nationals of the receiving state. 


ARTIOLE 45 
Waiver of immunities 


1. The sending state may waive, with regard to a member of the con- 
sulate, the immunities provided for in Articles 41, 43 and 44. 

2. The waiver shall in all cases be express. 

3. The initiation of proceedings by a member of the consulate in a 
matter where he might enjoy immunity from jurisdiction under Article 
43, shall preclude him from invoking immunity from jurisdiction in re- 
spect of any counterclaim directly connected with the principal claim. 

4. The waiver of immunity from jurisdiction for the purposes of civil 
or administrative proceedings shall not be deemed to imply the waiver 
of immunity from the measures of execution resulting from the judicial 
decision; in respect of such measures, a separate waiver shall be 
necessary. 


Commentary 


(1) This article, which follows closely Article 32 of the 1961 Vienna 
Convention on Diplomatic Relations, provides that the sending state may 
waive the immunities provided for in Articles 41, 43 and.44. The capacity 
to waive immunity is vested exclusively in the sending state, for that state _ 
holds the rights granted under these articles. The consular official him- 
self has not this capacity. 
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(2) The text of the article does not state through what channel the 
waiver of immunity should be communicated. If the head of the consular 
post is the object of the measure in question, the waiver should pre- 
sumably be made in a statement communicated through the diplomatie 
channel, If the waiver relates to another member of the consulate, the 
statement may be made by the head of the consular post concerned. 

(3) Inasmuch as members of the consulate are amenable to the jurisdic- 
tion of the judicial and administrative authorities of the receiving state in 
respect of all acts other than acts performed in the course of duty, the rule 
laid down in paragraph 3 of this article applies only in cases where a 
member of the consulate appears as plaintiff before the courts of the re- 
ceiving state in a matter where he might enjoy immunity from jurisdiction. 

(4) The waiver of immunity may be made with respect to both judicial 
and administrative proceedings. 

(5) It should be noted that once the immunity has been waived, it cannot 
be pleaded at a later stage of the proceedings (for example, on appeal). 


ARTICLE 46 


Exemption from obligations in the matter of registration of aliens 
and residence and work permits 


1. Members of the consulate, members of their families forming part 
of their households and their private staff shall be exempt from all obli- 
gations under the laws and regulations of the receiving state in regard 
to the registration of aliens and residence permits. 

2. The persons referred to in paragraph 1 of this article shall be exempt 
from any obligations in regard to work permits imposed either on em- 
ployers or on employees by the laws and regulations of the receiving state 
concerning the employment of foreign labour. 


Commentary 


(1) Under Article 24 of this draft, the arrival of members of the con- 
sulate and of members of their families forming part of their households, 
and of their private staff, must be notified to the Ministry for Foreign 
Affairs or to the authority designated by that ministry. In accordance 
with the practice of numerous countries, it seemed necessary to exempt 
these persons from the obligation which the law of the receiving state 
imposes on them to register as aliens and to apply for a residence permit. 

(2) In a great many states, the Ministry for Foreign Affairs issues to 
members of the consulate and to members of their families special cards to 
be used as documents of identity certifying their status as members of the 
consulate, or of the family of a member of the consulate. An obligation 
to issue such documents of identity is imposed by several consular con- 
ventions. Although the Commission considers that this practice should 
become general and should be accepted by all states, it did not think it 
necessary to include a provision to that effect in the draft in view of the 
largely technical character of the point involved. 
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(8) The extension of the said exemption to private staff is justified 
on practical grounds. It would in fact be diffieult to require a member 
of the consulate who brings a member of his private staff with him from 
abroad to comply with the obligations in question in respect of a person 
belonging to his household, if he and the members of his family are 
themselves exempt from those obligations. 

(4) The exemption from the obligations in the matter of work permits 
which is provided for in paragraph 2 applies only to cases where the 
members of a consulate wish to employ in their service a person who has 
the nationality of the sending state or of a third state. In some countries 
the legislation concerning the employment of foreign labour requires the 
employer or the employee to obtain a work permit. The purpose of para- 
graph 2 of this article is to exempt members of the consulate and members 
of the private staff from the obligations which the law of the receiving 
state might impose on them in such a case. 

(5) The appointment of the consular staff to a consulate in the receiving 
state is governed by Article 19 of the present draft. The exemption laid 
down in paragraph 2 cannot therefore in any case apply to the employment 
of these persons in the consulate. For this purpose no work permit 
may be demanded. 

(6) By its very nature the exemption can apply to aliens only, since 
only they could be contemplated by legislation of the receiving state con- 
cerning the registration of aliens, and residence and work permits. The 
exemption in question can accordingly have no application to members of 
the consulate or to members of their family who are nationals of the 
receiving state. 

(7) There is no article corresponding to this provision in the 1961 
Vienna Convention on Diplomatic Relations. The Commission considered 
that because of the existence of diplomatic privileges and immunities and, 
‘more particularly, of the very broad immunity from jurisdiction which 
the diplomatic draft accords, not only to diplomatic agents and to members 
of their family who form part of their households but also to members 
of the administrative and technical staff of the diplomatic mission and to 
members of their family who form part of their households, such a pro- 
vision could not have the same importance in the sphere of diplomatic | 
intercourse and immunities as it has for consular intercourse and im- 
munities. 


ARTICLE 47 
Social security exemption 


1. Subject to the provisions of paragraph 3 of this article, the members 
of the consulate shall with respect to services rendered for the sending 
state be exempt from social security provisions which may be in force 
in the receiving state. 

2. The exemption provided for in paragraph 1 of this article shall 
apply also to members of the private staff who are in the sole employ 
of members of the consulate, on condition: 
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(a) That they are not nationals of or permanently resident in the 
receiving state; and 

‘(b) That they are covered by the social security provisions which are 
in force in the sending state or a third state. 

3. Members of the consulate who employ persons to whom the exemp- 
tion provided for in paragraph 2 of this article does not apply shall ob- 
serve the obligations which the social security provisions of the receiv- 
ing state impose upon employers. 

4. The exemption provided for in paragraphs 1 and 2 of this article 
shall not preclude voluntary participation in the social security system 
of the receiving state, provided that such participation is permitted by 
that state. 


Commentary 


(1) This exemption from social security regulations is justified on 
practical grounds. If whenever in the course of his career a member of 
the consulate is posted to consulates in different countries he ceased to be 
subject to the social security legislation of the sending state (health in- 
surance, old age insurance, disability insurance, ete.), and if on each such 
occasion he were expected to comply with the provisions of legislation 
different from that of the sending state, considerable difficulties would 
result for the official or employee concerned. It is thus in the interests 
of all states to grant the exemption specified in this article, in order that 
the members of the consulate may continue to be subject to their national 
social security laws without any break in continuity. 

(2) The provisions of this article do not apply to members of the 
consulate who are nationals of the receiving state (Article 69 of the 
present draft). 

(8) While members of the consulate in their capacity as persons em- 
ployed in the service of the sending state are exempt from the local social 
security system, this exemption does not apply to them as employers of 
any persons who are subject to the social security system of the receiving 
state. In the latter case they are subject to the obligations imposed by the 
social security laws on employers and must pay their contributions to the 
social Insurance system. 

(4) At its present session the Commission amended the text of para- 
graph 1 of this article by introducing, in keeping with Article 33 of the 
1961 Vienna Convention on Diplomatic Relations, the words ‘‘with respect 
to services rendered for the sending state.” As a consequence, members 
of the consulate who have a private occupation outside the consulate or 
who carry on private gainful activities and employ staff necessary for that 
purpose are excluded by this provision from the benefit of this article. 
The introduction of the words in question made it superfluous to mention 
the members of the family of a member of the consulate in paragraph 1. 

(5) The reasons which justify exemption from the social security system 
in the case of members of the consulate also justify the exemption of mem- 
bers of the private staff who are in the sole employ of members of the 
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consular staff. But since those persons may be recruited from among the 
nationals of the sending state permanently resident in the receiving state, 
or from among foreign nationals who may not be covered by any social 
security laws, provision has had to be made for these contingencies in 
paragraph 2 of the article in order that members of the private staff 
should have the benefit of the social security system in cases where they 
are not eligible for the benefit of such a system in their countries of origin. 

(6) Different rules from the above can obviously be laid down in 
bilateral conventions. Since, however, the draft provides in Article 71 
for the maintenance in force of previous conventions relating to consular 
intercourse and immunities, there is no need for a special provision to 
this effect in Article 47. 

(7) It should be noted that this article does not apply to members of 
the consulate who are nationals of the receiving state (Article 69). 


ÅRTICLE 48 
Exemption from taxation 


1. Members of the consulate, with the exception of the service staff, 
and members of their families forming part of their households shall be 
exempt from all dues and taxes, personal or real, national, regional or 
municipal, save: 


(a) Indirect taxes normally incorporated in the price of goods or 
services; 

(b) Dues and taxes on private immovable property situated in the 
territory of the receiving state, unless held by a member of the consulate 
on behalf of the sending state for the purposes of the consulate; 

(c) Estate, succession or inheritance duties, and duties on transfers, 
levied by the receiving state, subject, however, to the provisions of Arti- 
cle 50 concerning the succession of a member of the consulate or of a 
member of his family; 

(d) Dues and taxes on private income having its source in the receiv- 
ing state and capital taxes relating to investments made by them in com- 
mercial or financial undertakings in the receiving state; 

(e) Charges levied for specific services rendered; 

(f) Registration, court or record fees, mortgage dues and stamp duty, 
subject to the provisions of Article 31. 


2. Members of the service staff and members of the private staff who 
are in the sole employ of members of the consulate shall be exempt from 
dues and taxes on the wages which they receive for their services. 


Commentary 


(1) Exemption from taxation is often accorded to consular officials by 
consular conventions or other bilateral agreements concluded between the 
receiving state and the sending state. In the absence of treaty provisions, 
this matter is governed by the law of the receiving state, which always 
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makes exemption from taxation conditional upon the grant of reciprocal 
treatment to the consular officials of the receiving state in the sending 
state. The extent of the exemption from taxation varies greatly from one 
legal system to another. The Commission considered that members of the 
consulate should ordinarily enjoy the same exemption from taxation as is 
enjoyed by the members of diplomatic missions (Vienna Convention, 
Article 34 in conjunction with Article 37). For that reason, Article 48 
repeats, with some changes, Article 34 of the Vienna Convention. 

(2) Under sub-paragraph (c), not only estate, succession and inheritance 
duties, but also duties on transfers are excluded from the exemption pro- 
vided for in this article. The exclusion of duties on transfers is justified 
on the same grounds as the exclusion of estate, succession and inheritance 
duties. 

(3) The Commission has retained in the French text of this article and 
of others in the present draft the expression ‘‘vivant à leur foyer,” which 
it had introduced at its preceding session in order to specify those members 
of the family of a member of the consulate who are to enjoy the privileges 
and immunities conferred by these articles. It considered that these words 
more correctly express what it wished to convey by the words ‘‘faisant 
partie de leur ménage,” or similar words, in its Draft Articles on Diplo- 
matic Intercourse and Immunities. (The English text is not affected.) 

(4) The following persons are excluded from the benefit of this article: 

(a) By virtue of Articles 56 and 63, members of the consulate and 
members of their families who carry on a gainful private occupation ; 

(b) By virtue of Article 69 of the present draft, members of the con- 
sulate and members of their families who are nationals of the receiving 
state; 

(ce) By virtue of Article 63 honorary consular officials. 

(5) Bilateral consular conventions usually make the grant of exemption 
from taxation conditional on reciprocity. If there is to be a condition of 
this kind, enabling a party to grant limited exemption from taxation where 
the other party acts likewise, any provision for exemption from taxation 
becomes a matter for individual settlement between countries. The Com- 
mission did not think it necessary to include such a reciprocity clause 
in a draft multilateral convention, for it considers that reciprocity will be 
achieved by reason of the fact that the provision in question will be bind- 
ing on all the contracting parties. It was of the opinion that the purpose 
which a multilateral convention should seek to achieve, t.e., the unification 
of the practice of states in this matter, will be more rapidly attained if 
no reservation regarding reciprocity is included. 

(6) Since the consular premises enjoy exemption from taxation under 
Article 31 of this draft, it was necessary to include in paragraph 1(f) a 
reservation referring back to that article, in order to cover cases in which 
it is the consul or a member of the consulate who owns or leases the 
consular premises for the purposes of the consulate, and who, by reason 
of Article 31, would in such case not be liable to pay the fees or duties 
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specified in sub-paragraph (f). Unlike the corresponding provision of 
the 1961 Vienna Convention on Diplomatic Relations, sub-paragraph (f) 
does not contain the words ‘‘with respect to immovable property,’’ because 
the Commission considered that in view of the difference between the 
respective situations of consuls and of diplomatic agents, these words 
should not be ineluded. 


ARTICLE 49° 
Exemption from customs duties 


1. The receiving state shall, in accordance with such laws and regula- 
tions as it may adopt, permit entry of and grant exemption from all 
customs duties, taxes, and related charges other than charges for storage, 
cartage and similar services, on: 

(a) Articles for the official use of the consulate; 

(b) Articles for the personal use of a consular official or EE of 
his family forming part of his household, including articles intended for 
his establishment. 

2. Consular employees, except those belonging to the service staff, 
shall enjoy the immunities specified in the previous paragraph in respect 
of articles imported at the time of first installation. 


Commentary 


(1) According to a very widespread practice, articles intended for the 
use of a consulate are exempt from custom duties, and this practice may 
be regarded as evidence of an international custom in this particular 
sphere. By ‘‘articles for the official use of the consulate’’ is meant coats- 
of-arms, flags, signboards, seals and stamps, books, official printed matter 
for the service of the consulate, and also furniture, office equipment and 
supplies (files, typewriters, calculating machines, stationery, etc.), and all 
other articles for the official use of the consulate. 

(2) While the members of the consulate do not enjoy exemption from 
customs duties under general international law, they are being given an 
increasingly wide measure of exemption from customs duties under 
numerous individual agreements, and there is a tendency to extend to 
members of the consulate advantages similar to those enjoyed by members 
of diplomatic missions. The Commission therefore decided to reproduce 
in this article the text of paragraph 1 of Article 36 of the Vienna Conven- 
tion and to add a paragraph 2 stipulating, for consular employees, with 
the exception of service staff, exemptions from customs duties similar 
to those accorded by Article 37 to the administrative and technical staff 
of diplomatic missions. 

(3) Since states determine by domestic regulations the conditions and 
procedures under which exemption from customs duties is granted, and 
in particular the period within which articles intended for the establish- 
ment must be imported, the period during which the imported articles 
must not be sold, and the annual quotas for consumer goods, it was neces- 
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sary to include in the article the expression ‘‘in accordance with such 
laws and regulations as it may adopt.’’ Such regulations are not in- 
compatible with the obligation to grant exemption from customs duties, 
provided that they are general in character. They must not be directed 
only to an individual case. 

(4) The present article does not apply: 


(a) To members of the consulate who carry on a private gainful 
occupation (Article 56) ; 

(b) To members of the consulate who are nationals of the receiving 
state (Article 69) ; 

(c) To honorary consular officials (Article 57). 


(5) It should be noted that only articles intended for the personal use 
of the said members of the consulate and members of their families, form- 
ing part of their households, enjoy exemption from customs duties. 
Articles imported by a member of the consulate in order to be sold clearly 
do not qualify for exemption. 


ARTIOLE 50 
Estate of a member of the consulate or of a member of his family 


In the event of the death of a member of the consulate or of a member 
of his family forming part of his household, the receiving state: 


(a) Shall permit the export of the movable property of the deceased, 
with the exception of any such property acquired in the country the 
export of which was prohibited at the time of his death; 

(6) Shall not levy estate, succession or inheritance duties on movable 
property the presence of which in the receiving state was due solely to 
the presence in that state of the deceased as a member of the consulate 
or as a member of the family of a member of the consulate. 


Commentary 


As in the case of a member of a diplomatic mission, the exemption of 
the movable property of a member of the consulate or a member of his 
family forming part of his household from estate, succession or inheritance 
duties is fully justified, because the persons in question came to the 
receiving state to discharge a public function in the interests of the 
sending state. For the same reason, the free export of the movable 
property of the deceased, with the exception of any such property which 
was acquired in the country and the export of which was prohibited at 
the time of his death, is justified. At the present session the text of this 
[article] was brought into line with the text of Article 39, paragraph 4, of 
the 1961 Vienna Convention. on Diplomatic Relations. 


ARTICOLE 51 
Exemption from personal services and contributions 


The receiving state shall exempt members of the consulate, other than 
the service staff, and members of their families forming part of their 
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households from all personal services, from all public service of any kind 
whatsoever, and from military obligations such as those connected with 
requisitioning, military contributions and billeting. 


Commentary 


(1) The exemptions afforded by this article cover military service, 
service in the militia, the functions of juryman or lay judge, and personal 
labour ordered by a local authority on highways or in connexion with a 
public disaster, ete. 

(2) The exemptions provided for in this article should be regarded as 
constituting a part of customary international law. 

(3) By virtue of Article 69 of this draft, the present article applies 
to members of the consulate, members of their families forming part of 
their households, only insofar as they are not nationals of the receiving 
state. 

(4).This article corresponds to Article 35 of the 1961 Vienna Conven- 
tion on Diplomatic Relations. 

(5) The Commission would prefer to use in the French text an expres- 
sion other than “‘tout service public’’ which has a special meaning in many 
legal systems, but it decided eventually to retain the form of words used 
in Article 35 of the Vienna Convention on Diplomatie Relations. (The 
English text is not affected.) 


ARTIOLE 52 


Question of the acquisition of the nationality of the receiving state 


Members of the consulate and members of their families forming part 
of their households shall not, solely by the operation of the law of the 
receiving state, acquire the nationality of that state. 


Commentary 


(1) This article closely follows the text of Article II of the Optional 
Protocol concerning acquisition of nationality signed at Vienna on 18 April 
1961.* Its primary purpose is to prevent: 


(a) The automatic acquisition of the nationality of the receiving state: 


(i) By the child of parents who are members of the consulate and who 
are not nationals of the receiving state, if the child is born in the territory 
of a state whose nationality law is based on the jus sols; 

(ii) By a woman who is a member of the consulate at the time when 
she marries a national of the receiving state; 


(b) The reinstatement of a member of the consulate or of a member of 
his family forming part of his household in hig nationality of origin, for 
example, in cases where, under the law of the receiving state, this rein- 
statement is the consequence of the more or less prolonged residence in 
its territory of a person who previously had the nationality of that state. 


* Reprinted in 65 AJL. 1080 (1961). 
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(2) The present article does not apply if the daughter of a member of 
the consulate who is not a national of the receiving state marries a na- 
tional of that state, for by the act of marrying she ceases to be part of the 
household of the member of the consulate. 

(8) In view of the Convention of 20 February 1957 on the Nationality 
of Married Women, concluded under the auspices of the United Nations, 
the rule expressed in this article loses a good deal of its importance so far 
as concerns the acquisition of the nationality of the receiving state by a 
woman member of the consulate of the sending state through her marriage 
with a national of the receiving state. 


ARBTIOLE 53 
Beginning and end of consular privileges and immunities 


1. Every member of the consulate shall enjoy the privileges and im- 
munities provided in the present articles from the moment he enters the 
territory of the receiving state on proceeding to take up his post, or if 
already in its territory, from the moment when his appointment is noti- 
fied to the Ministry for Foreign Affairs or to the authority designated by 
that ministry. 

2. Members of the family of a member of the consulate, forming part 
of his household, and members of his private staff shall enjoy their privi- 
leges and immunities from the moment they enter the territory of the 
receiving state. If they are in the territory of the receiving state at the 
time of joining the household or entering the service of a member of 
the consulate, privileges and immunities shall be enjoyed from the 
moment when the name of the person concerned is notified to the Min- 
istry for Foreign Affairs or to the authority designated by that ministry. 

3. When the functions of a member of the consulate have come to an 
end, his privileges and immunities together with those of the persons 
referred to in paragraph 2 of this article shall normally cease at the 
moment when the persons in question leave the country, or on the expiry 
of a reasonable period in which to do so, but shall subsist until that time, 
even in case of armed conflict. The same provision shall apply to the 
persons referred to in paragraph 2 above, if they cease to belong to the 
household or to be in the service of a member of the consulate. 

4, However, with respect to acts performed by a member of the con- 
sulate in the exercise of his functions, his personal inviolability and im- 
munity from jurisdiction shall continue to subsist without limitation 
of time. 

5, In the event of the death of a member of the consulate, the members 
of his family forming part of his household shall continue to enjoy the 
privileges and immunities accorded to them, until the expiry of a reason- 
able period enabling them to leave the territory of the receiving state. 


Commentary 


(1) In substance, this article is modelled on the provisions applicable 
to persons entitled to diplomatic privileges and immunities by virtue of 


342 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


Article 39 of the 1961 Vienna Convention on Diplomatic Relations. In 
the opinion of the Commission, it is important that the date when consular 
privileges and immunities begin, and the date on which they come to an 
end, should be fixed. 

(2) As regards the drafting of this article, the Commission preferred to 
retain the text adopted at its previous session; in its opinion, that text has 
the advantage of clarity, in that it draws a distinction between the po- 
sition of members of the consulate on the one hand and that of members 
of their family and of the private staff on the other. 

(3) The Commission considered that consular privileges and immunities 
should be accorded to members of the consulate even after their functions 
have come to an end. Privileges and immunities do not cease until the 
beneficiaries leave the territory of the receiving state, or on the expiry of 
a reasonable period in which to do so. 

(4) The vexatious measures to which consular officials and employees 
have often been subjected when an armed conflict had broken out between 
the sending state and the receiving state justify the inclusion of the words - 
‘‘even in case of armed conflict’’ in the text of the article. 

(5) Paragraph 5 of this article is intended to ensure that members of 
the family of a deceased member of the consulate enjoy for a reasonable 
period after his death the privileges and immunities to which they are 
entitled. This paragraph reproduces the text of Article 39, paragraph 
3, of the 1961 Vienna Convention on Diplomatic Relations. 


ARTIOLE 54 
Obligations of third states 


1, If a consular official passes through or is in the territory of a third 
state, which has granted him a visa if a visa was required while proceed- 
ing to take up or return to his post or when returning to his own coun- 
try, the third state shall accord to him the personal inviolability and 
such other immunities provided for by these articles as may be required 
to ensure his transit or return. The same shall apply in the case of any 
members of his family enjoying privileges and immunities who are 
accompanying the consular official or travelling separately to join him 
or to return to their country. 

2. In circumstances similar to those specified in paragraph 1 of this 
article, third states shall not hinder the transit through their territory of 
other members of the consulate or of members of their families. 

3. Third states shall accord to correspondence and to other official 
communications in transit, including messages in code or cipher, the 
same freedom and protection as are accorded by the receiving state. 
They shall accord to consular couriers who have been granted a visa, if 
a visa was necessary, and to consular bags in transit, the same inviola- 
bility and protection as the receiving state is bound to accord. 

4. The obligations of third states under paragraphs 1, 2 and 3 of this 
article shall also apply to the persons mentioned respectively in those 
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paragraphs, and to official communications and to consular bags, whose 
presence in the territory of the third state is due to force majeure. 


Commentary 


(1) This article does not settle the question whether a third state should 
grant passage through its territory to consular officials, employees and 
their families.: It merely specifies the obligations of third states during 
the actual course of the passage of such persons through their territory. 

(2) The obligations of the third state under the terms of this article 
relate only to consular officials: 

(a) Who pass through its territory, or 

(b) Who are in its territory in order to 

(i) Proceed to take up their posts, or 
(ii) Return to their posts, or 
(iii) Return to their own country. 

(3) The Commission proposes that consular officials should be accorded 

the personal inviolability which they enjoy by virtue of Article 41 of this 

- draft, and such of the immunities provided for by these articles as are 
necessary for their passage or return. The Commission considers that 
these prerogatives should not in any case exceed those accorded to the 
officials in question in the receiving state. 

(4) With regard to the members of the families of consular officials 
forming part of their households, this article imposes on third states the 
duty to accord the immunities provided by this draft and the facilities 
necessary for their transit. As regards the employees of the consulate 
and the members of their families, third states have a duty not to hinder 
their passage. 

(5) The provisions of paragraph 3 of the article, which guarantee to 
correspondence and to other official communications in transit the same 
freedom and protection in third states as in the receiving state, are in keep- 
ing with the interest that all states have in the smooth and unimpeded 
development of consular relations. 

(6) Paragraph 4 of this article reproduces mutatis mutandis the pro- 
visions of Article 40, paragraph 4, of the 1961 Vienna Convention on 
Diplomatic Relations. 


ARTIOLE 55 
Respect for the laws and regulations of the receiving state 


1. Without prejudice to their privileges and immunities, it is the duty 
of all persons enjoying such privileges and immunities to respect the laws 
and regulations of the receiving state. They also have a duty not to 
interfere in the internal affairs of that state. 

2. The consular premises must not be used in any manner incompati- 
ble with the consular functions as laid down in the present articles or by 
other rules of international law. ` 
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3. The rule laid down in the preceding paragraph shall not exclude the 
possibility of offices or other institutions or agencies being installed in 
the consular building or premises, provided that the premises assigned 
to such offices are separate from those used by the consulate. In that 
event, the said offices shall not, for the purposes of these articles, be 
deemed to form part of the consular premises. 


Commentary 


(1) Paragraph 1 of this article lays down the fundamental rule that it 
is the duty of any person who enjoys consular privileges and immunities 
to respect the Jaws and regulations of the receiving state, save insofar as 
he is exempted from their application by an express provision of this draft 
or of some other relevant international agreement. Thus for example, the 
laws imposing a personal contribution, and the social security laws, are 
not applicable to members of the consulate who are not nationals of the 
receiving state. 

(2) The clause in the second sentence of paragraph 1 which prohibits 
interference in the internal affairs of the receiving state should not be 
interpreted as preventing members of the consulate from making repre- 
sentations, within the scope of their functions, for the purpose of pro- 
tecting and defending the interests of their country or of its nationals, 
in conformity with international law. 

(8) Paragraph 2 reproduces mutatis mutandis the rule contained in 
Article 41, paragraph 3, of the 1961 Vienna Convention on Diplomatic 
Relations. This provision means that the consular premises must not be 
used for purposes incompatible with the consular functions. A breach of 
this obligation does not render inoperative the provisions of Article 30 
relative to the inviolability of consular premises. But equally, this in- 
violability does not permit the consular premises to be used for purposes 
incompatible with these articles or with other rules of international law. 
For example, consular premises may not be used as an asylum for persons 
prosecuted or convicted by the local authorities. Opinions were divided 
in the Commission on whether the article should state this particular 
consequence of the rule laid down in its paragraph 2. Some members 
favoured the insertion of words to this effect; others, however, thought it 
would be sufficient to mention the matter in the commentary on the article, 
and pointed out in support of their view that there is no corresponding 
provision in the 1961 Vienna Convention on Diplomatic Relations. More- 
over, certain members would have preferred to replace the text adopted 
at the previous session by a more restrictive form of words. After an 
exchange of views, the Commission decided to retain the text adopted 
at its previous session, which repeats the rule laid down in Article 40, 
paragraph 3, of the Draft Articles on Diplomatic Intercourse and Im- 
munities, now Article 41, paragraph 3, of the Vienna Convention. 

(4) Paragraph 3 refers to cases, which occur with some frequency in 
practice, where the offices of other institutions or agencies are installed in 
the building of the consulate or on the consular premises. 
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ARTICLE 56 


Special provisions applicable to career consular officials who carry on a 
private gainful occupation 


The provisions applicable to career consular officials who carry on a 
private gainful occupation in the receiving state shall, so far as facilities, 
privileges and immunities are concerned, be the same as those applicable 
to honorary consular officials. 


Commentary 


(1) A study of consular regulations has shown, and the comments of 
governments have confirmed, that some states permit their career consular 
officials to carry on a private gainful occupation. If the practice of states 
is examined, it will be seen that, in the matter of privileges and im- 
munities, states are not prepared to accord to this category of consular 
official the same treatment as to other career consular officials who are 
employed full-time in the exercise of their functions. This is under- 
standable, for these consular officials, although belonging to the regular 
consular service, are in fact in a position analogous to that of honorary 
consuls, who, at least in the great majority of cases, also carry on a 
private gainful occupation. In the matter of consular privileges and im- 
munities, the officials in question are mostly assimilated to honorary 
consuls by municipal law. It was in the light of this practice that the 
Commission, at its present session, adopted this article, which is intended 
to regulate the legal status of this category of consular official. 

(2) In consequence of the adoption of this article it was possible to 
delete in certain articles of the draft, e.g., Articles 48 (Exemption from 
taxation) and 49 (Exemption from customs duties), the clause stipulating 
that members of the consulate who carry on a gainful private activity 
should not enjoy the advantages and immunities provided for by these 
articles. 

(8) The expression ‘‘private gainful occupation’? means commercial, 
professional or other activities carried on for pecuniary gain. The expres- 
sion does not, for example, mean occasional activities or activities not 
mainly intended for pecuniary gain (courses given at a university, editing 
a learned publication and the like). 


CHAPTER III. Facruirims, PRIVILEGES AND [IMMUNITIES 
oF HONORARY CONSULAR OFFICIALS 


INTRODUCTION 


(1) The term ‘‘honorary consul’’ is not used in the same sense in the 
laws of all countries. In some, the decisive criterion is considered to be the 
fact that the official in question is not paid for his consular work. Other 
laws expressly recognize that career consuls may be either paid or unpaid, 
and base the distinction between career and honorary consuls on the fact 
that the former are sent abroad and the latter recruited locally. Under 
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the terms of certain other consular regulations, the term ‘‘honorary 
consul’? means an agent who is not a national of the sending state and 
who, in addition to his official functions, is authorized to carry on a gainful 
occupation in the receiving state, whether he does in fact carry on such 
an occupation or not. For the purpose of granting consular immunities, 
some states regard as honorary consuls any representatives of whatever 
nationality, who, in addition to their official functions, carry on a gainful 
occupation or profession in the receiving state. Lastly, many states 
regard as honorary consuls all consuls who are not career consuls. 

(2) At its eleventh session, the Commission provisionally adopted the 
following decisions: 


‘A consul may be: 


“(i) A ‘career consul,’ if he is a government official of the sending 
state, receiving a salary and not exercising in the receiving state any 
professional activity other than that arising from his consular function; 

‘“(ii) An ‘honorary consul,’ if he does not receive any regular salary 
from the sending state and is authorized to engage in commerce or other 
gainful occupation in the receiving state.”’ 


(8) However, in view of the practice of states in this sphere and the 
considerable differences in national laws with regard to the definition of 
honorary consul, the Commission decided, at its twelfth session, to omit any 
definition of honorary consul from the present draft, and merely to provide ` 
in Article 1, paragraph 2, that consuls may be either career consuls or 
honorary consuls, leaving states free to define the latter category. 

(4) Some (though not very many) states allow their career consular 
officials, even though members of the regular consular service, to carry on 
a private gainful occupation in the receiving state. And there are in fact 
career consular officials who, on the strength of this permission, engage 
in commerce or carry on some other gainful occupation outside their 
consular functions. The Commission considered that, so long as this 
category of official exists, their legal status ought to be settled in this 
draft. In the light of the practice of states, the Commission decided 
that, so far as consular privileges and immunities are concerned, these 
persons should be placed on the same footing as honorary consuls (Article 
56). 

ARTICLE 57 
Regime applicable to honorary consular officials 


1. Articles 28, 29, 33, 34, 35, 36, 37, 38, 39, 41, paragraph 3, Articles 42, 
43, 44, paragraph 3, Articles 45, 49, with the exception of paragraph 1 (b), 
and Article 53 of Chapter II concerning the facilities, privileges and im- 
munities of career consular officials and consular employees shall like- 
wise apply to honorary consular officials. 

2. In addition, the facilities, privileges and immunities of honorary 
consular officials shall be governed by the subsequent articles of this 
chapter. 
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Commentary 


(1) The Commission reviewed all the articles concerning the privileges 
and immunities of career consuls and decided that certain of these articles 
are also applicable to honorary consuls. These articles are listed in para- 
graph 1 of the present article. 

(2) Special attention should be drawn to Article 69 of the draft, which 
is also applicable to honorary consuls. Consequently, honorary consuls 
who are nationals of the receiving state do not, under the terms of this 
draft, enjoy any consular immunities other than immunity from jurisdic- 
tion in respect of official acts performed in the exercise of their functions 
and the privilege conferred by Article 44, paragraph 3. 

(3) As regards the other articles of Chapter II which are not enumerated 
in paragraph 1 of this article, the Commission was of the opinion that they 
cannot apply in full to honorary consuls. However, it acknowledged that 
some of the rights accorded in these articles to career consuls should also 
be granted to honorary consuls. The privileges and immunities which 
should be granted to honorary consuls are defined in the succeeding articles. 


ARTICLE 58 
Inviolability of the consular premises 


The premises of a consulate headed by an honorary consul shall be 
inviolable, provided that they are used exclusively for the exercise of 
consular functions. In this case, the agents of the receiving state may 
not enter the premises except with the consent of the head of post. 


Commentary 


At its previous session, the Commission decided to defer its decision as 
to whether Article 31 of the 1960 draft concerning the inviolability of 
consular premises is applicable to the premises of a consulate headed by an 
honorary consul, and it asked governments for information on the question. 
In the light of the information obtained, the Commission has decided to 
supplement the draft by this article, under which the premises of a con- 
sulate headed by an honorary consul are inviolable provided that they are 
used exclusively for the exercise of consular functions. The reason for 
this condition, as also for that laid down in Article 60, is that in most 
instances honorary consular officials carry on a private gainful occupa- 
tion in the receiving state. 


ARTICOLE 59 
Exemption from taxation of consular premises 


1. The sending state and the head of post shall be exempt from all 
national, regional or municipal dues and taxes whatsoever in respect of 
consular premises used exclusively for the exercise of consular func- 
tions, whether the premises are owned or leased by them, except in the 
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case of dues or taxes representing payment for specific services rendered. 

2. The exemption from taxation provided for in paragraph 1 of this 
article shall not apply to such dues and taxes if, under the law of the 
receiving state, they are payable by the person who contracted with the 
sending state or with the head of the consular post. 


Commentary 


(1) Consular premises owned or leased by the sending state or by an 
honorary consular official are exempt from all dues and taxes in the same 
way as the premises of a consulate headed by a career consular official, 
if they are used exclusively for the exercise of consular functions. 

(2) The Commission considered that the exemption provided for in this 
article is justified. 

(8) It should be noted that by Article 69 the present article does not 
apply to honorary consular officials who are nationals of the receiving 
state. 


ARTIOLE 60 
Inviolability of consular archives and documents 


The consular archives and documents of a consulate headed by an 
honorary consul shall be inviolable at any time and wherever they may 
be, provided that they are kept separate from the private correspondence 
of the head of post and of any person working with him, and also from 
the materials, books or documents relating to their profession or trade. 


Commentary 


The consular archives and documents of a consulate headed by an hon- 
orary consul enjoy inviolability provided that they are kept separate 
from the private correspondence of the honorary consul and of persons 
working with him, from the goods which may be in his possession and 
from the books and documents relating to the profession or trade which he 
may carry on. This last condition is necessary, because honorary consular 
officials very often carry on a private gainful occupation. 


ARTIOLE 61 
Special protection 


The receiving state is under a duty to accord to an honorary consular 
official special protection by reason of his official position. 


Commentary 


As in Article 40, so in this context the expression ‘‘special protection’’ 
means & protection greater than that enjoyed by foreign residents in the 
territory of the receiving state. It comprises above all the obligation for 
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the receiving state to provide for the personal safety of the honorary 
consular official, particularly in the event of tension between the receiving 
state and the sending state when his dignity or life may be threatened 
by reason of his official functions. 


ARTIOLE 62 


Exemption from obligations in the matter of registration of aliens 
and residence permits 


Honorary consular officials, with the exception of those who carry on 
a gainful private occupation, shall be exempt from all obligations im- 
posed by the laws and regulations of the receiving state in the matter 
of registration of aliens and residence permits, 


Commentary 


(1) This article does not apply to honorary consuls who carry on a 
gainful private occupation outside the consulate. Unlike Article 46 this 
article does not apply to the members of the family of an honorary 
consular official. 

(2) It should be noted that by Article 69 this article does not apply to 
honorary consular officials who are nationals of the receiving state. 


ARTIOLE 63 
Exemption from taxation 


An honorary consular official shall be exempt from all dues and taxes 
on the remuneration and emoluments which he receives from the send- 
ing state in respect of the exercise of consular functions. 


Commentary 


The majority of the members of the Commission considered that the 
provision contained in this article, though it goes beyond the general 
practice of states, should be included so as to avoid the difficulties which 
would be raised by the taxation of income derived from a foreign state, 
and because the remuneration and emoluments in question are paid by a 
foreign state. Nevertheless, it should be noted that by Article 69 this 
provision does not apply to honorary consular officials who are nationals 
of the receiving state. 


ARTICLE 64 
Exemption from personal services and contributions 


The receiving state shall exempt honorary consular officials from all 
personal services and from all public services of any kind and also from 
military obligations such as those connected with requisitioning, military 
contributions and billeting. 
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Commentary 


(1) The text of this article as adopted at the twelfth session tended to 
confer the exemption laid down in this article on consular officials and 
members of their families. As some of the governments urged that the 
scope of this article should be restricted, the Commission redrafted the 
text so as to make it applicable solely to consular officials. 

(2) It should be noted that by Article 69 this article does not apply to 
honorary consular officials who are nationals of the receiving state. 


ARTICLE 65 
Obligations of third states 


Third states shall accord to the correspondence and other official com- 
munications of consulates headed by honorary consular officials the same 
freedom and protection as are accorded to them by the receiving state. 


Commentary 


At its twelfth session the Commission included Article 52 respecting the: 
obligations of third states among the articles which are applicable to 
honorary consular officials. As certain governments expressed doubt con- 
cerning the application of that article in full to honorary consular officials, 
the Commission decided to insert in the draft a special article specifying 
that the obligations of third states are limited to according to the corre- 
spondence and other official communications the same freedom and protec- 
tion as are accorded to them by the receiving state. 


ARTIOLE 66 
Respect for the laws and regulations of the receiving state 


Without prejudice to their privileges and immunities, it is the duty of 
honorary consular officials to respect the laws and regulations of the 
receiving state. They also have a duty not to interfere in the internal 
affairs of that state and not to misuse their official position for the pur- 
pose of securing advantages in any private activities in which they may 
engage. 


Commentary 


(1) Honorary consular officials, like career consular officials, are under 
a duty to respect the laws and regulations of the receiving state. They 
have also the duty not to interfere in the internal affairs of that state. 
With regard to honorary consular officials who are nationals of the re- 
ceiving state, this duty means that they must not use their official position 
for purposes of internal politics. i 

(2) By reason of the faet that most honorary consuls are engaged in a 
private occupation for purposes of gain, it was found necessary to add the 
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further obligation that they must not use their official position to secure 
advantages in their private gainful activities, if any. 


ARBTIOLE 67 
Optional character of the institution of honorary consular officials 


Each state is free to decide whether it will appoint or receive honorary 
consular officials. 


Commentary 


This article, taking into consideration the practice of those states which 
neither appoint nor accept honorary consular officials, confirms the rule 
that each state is free to decide whether it will appoint or receive honorary 
consular officials. 


Cuaprer IV. QENERAL PROVISIONS 
ARTIOLE 68 
Exercise of consular functions by diplomatic missions 


1. The provisions of Articles 5, 7, 36, 37 and 39 of the present articles 
apply also to the exercise of consular functions by a diplomatic mission. 

2. The names of members of a diplomatic mission assigned to the con- 
sular section or otherwise charged with the exercise of the consular func- 
tions of the mission shall be notified to the Ministry for Foreign Affairs 
of the receiving state. 

3. In the exercise of consular functions a diplomatic mission may ad- 
dress authorities in the receiving state other than the Ministry for For- 
eign Affairs only if the local law and usages so permit. 

4. The privileges and immunities of the members of a diplomatic mis- 
sion referred to in paragraph 2 shall continue to be governed by the rules 
of international law concerning diplomatic relations. 


Commentary 


(1) As is stated in Article 3 of this draft, consular functions are exer- 
cised not only by consulates but also by diplomatic missions. Accordingly, 
it Is necessary to make provision in this draft for the exercise of the consular 
functions by a diplomatic mission. 

(2) The expression ‘‘otherwise charged with the exercise of the consular 
functions’’ in paragraph 2 relates principally to the case where the diplo- 
matic mission has no consular section but where one or more members of 
the mission are responsible for exercising both consular and diplomatic 
functions. 

(3) Paragraph 3 of this article corresponds to Article 41, paragraph 2, 
of the 1961 Vienna Convention on Diplomatic Relations, under which all 
official business with the receiving state which is entrusted to the diplo- 
matie mission is to be conducted with or through that state’s Ministry 
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for Foreign Affairs or such other ministry as may be agreed. Paragraph 
3 admits the possibility of direct communication in consular matters with 
authorities other than the Ministry for Foreign Affairs in those cases 
only where the local law or usages so permit. 

(4) The members of the mission who are responsible for the exercise 
of consular functions continue, as is expressly stated in paragraph 4 of 
this article, to enjoy the benefit of diplomatic privileges and immunities. 


ÅRTIOLE 69 


Members of the consulate, members of their families and members of the 
private staff who are nationals of the receiving state 


1. Except insofar as additional privileges and immunities may be 
granted by the receiving state, consular officials who are nationals of the 
receiving state shall enjoy only immunity from jurisdiction and personal 
inviolability in respect of official acts performed in the exercise of their 
functions, and the privilege provided for in Article 44, paragraph 3, of 
these articles. So far as these officials are concerned, the receiving state 
shall likewise be bound by the obligation laid down in Article 42. 

2. Other members of the consulate, members of their families and 
members of the private staff who are nationals of the receiving state shall 
enjoy privileges and immunities only insofar as these are granted to 
them by the receiving state. The receiving state shall, however, exercise 
its jurisdiction over these persons in such a way as not to hinder unduly 
the performance of the functions of the consulate. 


Commentary 


(1) The present draft recognizes that the sending state may appoint 
consular officials and employees of the consulate from among the nationals 
of the receiving state. In the case of consular officials, it may do so only 
with the consent of the receiving state (Article 22). The Commission had 
therefore to define the legal status of the members of the consulate who are 
nationals of the receiving state. 

(2) In addition, as the present draft accords certain immunities also 
to members of the private staff in the employ of members of the consulate, 
it was necessary to specify whether members of the private staff who are 
nationals of the receiving state enjoy these immunities. 

(3) As regards consular officials who are nationals of the receiving 
state, the present article, following the solution given to a similar problem 
which arose with respect to diplomatic immunities (see Article 38 of the 
Vienna Convention) grants to such officials immunity from jurisdiction 
and inviolability solely in respect of official acts performed in the exercise 
of their functions, and the privilege to decline to give evidence concerning 
matters connected with the exercise of their functions and to produce 
official correspondence and documents relating thereto (Article 44, para- 
graph 3). The receiving state is also under the obligation, stipulated in 
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the present article, to inform the sending state if a member of the consulate 
who is a national of the receiving state is placed under arrest or in custody 
pending trial, or if criminal proceedings are instituted against him. The 
difference as compared with the text of Article 38 of the Vienna Conven- 
tion is explained by the difference in the legal status of consular officials 
and employees as compared with that of members of diplomatic missions. 

(4) Since the present article applies to the nationals of the receiving 
state, it uses, unlike Article 48, the expression ‘‘official acts,’’ the scope of 
which is more restricted than the expression used in Article 43: ‘‘acts 
performed in the exercise of consular functions.” 

(5) The grant of this immunity from jurisdiction to consular officials 
who are nationals of the receiving state can be justified on two grounds. 
First, the official acts performed by officials in the exercise of their func- 
tions are acts of the sending state. It can therefore be stated that the 
immunity in question is not a simple personal immunity of the consular 
official, but rather an immunity attaching to the foreign state as such. 
Secondly, as the consent of the receiving state is required for the appoint- 
ment of a national of that state as a consular official (Article 22), it can 
be argued that the receiving state’s consent implies consent to the official 
in question having the minimum immunity he needs in order to be able to 
exercise his functions. That minimum is the immunity from jurisdiction 
granted in respect of official acts. The receiving state may, of course, of 
its own accord grant the consular officials in question any other privileges 
and immunities. 

(6) As regards the other members of the consulate, members of the pri- 
vate staff and members of families of members of the consulate, these 
persons enjoy only such privileges and immunities as may be granted to 
them by the receiving state. Nevertheless, the receiving state, under para- 
graph 2 of the present article, has the duty to exercise its jurisdiction 
over these persons in such a manner as not to hamper unduly the perform- 
ance of the functions of the consulate. 


ARTICLE 70 
Non-discrimination 


1. In the application of the present articles, the receiving state shall 
not discriminate as between the states parties to this convention. 

2. However, discrimination shall not be regarded as taking place where 
the receiving state, on a basis of reciprocity, grants privileges and im- 
munities more extensive than those provided for in the present articles. 


Commentary 


(1) Paragraph 1 sets forth a general rule inherent in the sovereign 
equality of states. 

(2) Paragraph 2 relates to the case where the receiving state grants 
privileges and immunities more extensive than those provided for in the 
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present -articles. The receiving state is, of course, free to grant such 
‘greater advantages on the basis of reciprocity. - 

(3) The Commission decided to retain this article in the form in which 
it had been adopted at the previous session and which differs from the 
‘text proposed earlier in its Draft Articles on Diplomatie Intercourse and 
Immunities (Article 44, which has since become Article 47 of the Vienna 
Convention), for it considered that the reasons which had caused it to 
` change its view still remained valid. 


ARTIOLE 71 


Relationship between the present articles and conventions or other 
international agreements 


The provisions of the present articles shall not affect conventions or 
other international agreements in force as between states parties to them. 


Commentary 


(1) The purpose of this article is to specify that the convention shall 
not affect international conventions or other agreements concluded between 
the contracting parties on the subject of consular relations and immunities. 
It is evident that in that case the multilateral convention will apply solely 
to questions which are not governed by pre-existing conventions or agree- 
ments concluded between the parties. 

(2) The Commission hopes that the Draft Articles on Consular Rela- 
tions will also provide a basis for any particular conventions on consular 
relations and immunities which states may see fit to conclude. 


CHAPTER JIT 


OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION 


I. LAW OF TREATIES 


38. The Commission decided to take up the subject of the law of treaties 
at its fourteenth session. 

39. At its 597th meeting the Commission appointed Sir Humphrey Wal- 
dock to succeed Sir Gerald Fitzmaurice as Special Rapporteur for the 
Law of Treaties. With a view to giving the new Special Rapporteur 
guidance for his work, the Commission, at its 620th and 621st meetings, 
held a debate of a general character on the subject. At the conclusion 
of the debate the Commission decided: - 

(i) That its aim would be to prepare draft articles on the law of treaties 
intended to serve as the basis for a convention ; 

(ii) That the Special Rapporteur should be requested to re-examine the 
work previously done in this field by the Commission and its Special 
Rapporteurs ; 
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(iii) That the Special Rapporteur should begin with the question of the 
conclusion of treaties and then proceed with the remainder of the subject, 
if possible covering the whole subject in two years. 


UIU. PLANNING OF THE FUTURE WORK OF THE COMMISSION 


40. The Commission had before it a note (A/CN.4/138) submitted by 
the Secretariat containing the text of General Assembly Resolution 1505 
(XV) of 12 December 1960 by which the General Assembly decided to 
place an item entitled ‘‘Future work in the field of the codification and 
progressive development of international law’’ on the provisional agenda 
of its sixteenth session in order to study and survey the whole field of 
international law and make necessary suggestions with regard to the 
preparation of a new list of topics for codification and for the progres- 
sive development of international law. By the same resolution, the 
General Assembly invited Member States to submit any views or sugges- 
tions they might have on this question. 

41. Although it had not been requested to submit its views on the 
matter, the Commission considered that it would be desirable for its mem- 
bers to place their opinions on record for the use of the Sixth Committee 
of the General Assembly. The records of the discussions held in the Sixth 
Committee on the subject at the fifteenth session of the General Assembly 
were available to the members of the Commission. A general discussion 
of the matter was accordingly held at the 614th, 615th and 616th meetings. 
Attention is invited to the summary records of the Commission containing 
the full discussion on this question. 


I. CO-OPERATION WITH OTHER BODIES 


42. The Asian African Legal Consultative Committee was represented 
at the session by Mr. H. Sabek, who, at the 605th meeting, made a state- 
ment on behalf of the Committee. 

43. The Commission’s observer to the fourth session of the Committee, 
Mr. F. V. Garcia Amador, at the 621st meeting, presented his report 
(A/CN.4/189) and the Commission took note of it. 

44. At its 621st meeting, the Commission further decided to request its 
Chairman to act as its observer at the fifth session of the Asian African 
Legal Consultative Committee to be held at Rangoon, Burma, in the be- 
ginning of 1962, or, if he should be unable to attend, to appoint another 
member of the Commission, or its Secretary, to represent the Commission 
at that meeting. 

45. The Inter-American Juridical Committee was represented at the 
session by Mr. J. J. Caicedo Castilla, who, on behalf of the Committee, 
addressed the Commission at the 597th meeting. 

46. The Commission, at the 618th meeting, heard a statement by Pro- 
fessor Louis B. Sohn of the Harvard Law School on the draft convention 
on the international responsibility of states for injury to aliens, prepared 
as part of the programme of international studies of the Law School. 
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E 
IV. DATE AND PLACE OF THE NEXT SESSION 


47. The Commission decided to hold its next (fourteenth) session in 
Geneva for ten weeks from 24 April until 29 June 1962. 


V. REPRESENTATION AT THE SIXTEENTH SESSION OF THE 
GENERAL ASSEMBLY 


` 48. The Commission decided that it should be represented at the next 
(sixteenth) session of the General Assembly, for purposes of consultation, 
by its Chairman, Mr. Grigory I. Tunkin. 
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BULGARIA INVOKES THE CONNALLY AMENDMENT 


By Leo Gross 


Of the Board of Editors 
I 


One of the most persuasive arguments advanced by the advocates of 
the repeal of the Connally Amendment has been its ‘‘boomerang effect.’’ 
While it was intended to protect the vital interests of the United States 
as a respondent, it also protected, on the basis of reciprocity and perhaps 
less intentionally, the respondent state in a case instituted before the 
International Court of Justice by the United States as the applicant.* 
Judge Lauterpacht called it the sanction involved in giving effect to the 
condition on which a state accepted the obligatory jurisdiction of the 
Court pursuant to Article 36, paragraph 2, of its Statute: 


. . . The United States cannot avail itself of its—legally ineffective— 
Declaration of Acceptance in order to bring an action before the Court 
against another State; but for the very reason that the Declaration 
is legally ineffective no State can invoke it against the United States. 
Such indirect sanction as there is—and it is one with which the 
Court cannot be concerned—is of a different nature. While it unfail- 
ingly protects the declarant Government from the jurisdiction of the 
Court, it deprives it, with equal certainty, of the benefits of that 
jurisdiction in cases in which the declarant Government is the plain- 
tiff 

Since accepting the jurisdiction of the Court as compulsory on August 
14, 1946," the United States has been cited as respondent in two cases, 
and has instituted or attempted to institute action in seven cases. In one of 
the former cases, the Interhandel Case, it invoked the protection of the 
Connally Amendment.‘ The cases in which the United States appeared 


1 ee Preuss, ‘‘The International Court of Justice, the Senate, and Matters of 
Domestic Jurisdiction,’’ 40 A.J.I.L. 720-736, at 733 (1946). Preuss noted that, in the 
Senate debate on the Connally Amendment, ‘‘Perhaps this legal situation was insuffi- 
ciently comprehended for none of the proponents of the Amendment appeared to 
envisage the possibility that the United States would ever appear before the Court as 
a ‘plaintiff’ seeking judicial recognition of its legal claims.’’ In his defense of the 
Amendment, Francis O. Wileox was not unaware of this possibility as well as of the 
reciprocity impact, but concluded optimistically that ‘it shodld not be forgotten that 
the United States can now sue any other declaring state. Since we have always been 
an important claimant state this should prove a very real advantage.’’ See ‘‘The 
United States Accepts Compulsory Jurisdiction,’’ ibid. 699-719, at 712 and 718 f. For 
a discussion of the arguments for and against repeal, see Arthur Larson, When Nations 
Disagree 119 ff. and 186 ff. (1961). 

2Interhandel Case, Judgment of March 23, 1959, [1959] LOJ. Rep. 6, at 119 
(dissenting opinion of Sir Hersch Lauterpacht). 

31959-1960 I.C.J. Yearbook 256. 

4 For a discussion of the relevant issues, see Briggs, ‘‘Reservatious to the Acceptance 
of the Compulsory Jurisdiction of the International Court of Justice,’’? 93 Hague 
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as applicant arose out of aerial incidents and were directed against the 
Soviet Union, Hungary, and Czechoslovakia, none of which has accepted 
the compulsory jurisdiction of the Court. In all these cases the offer 
made by the United States to adjudicate was rejected. In one case, the 
Aerial Incident of 27 July 1955, the United States on October 28, 1957, 
instituted action against Bulgaria on the basis of Bulgaria’s declaration of 
acceptance of the Optional Clause of the Permanent Court of International 
Justice, dated July 29, 1921. And it was in this case that the sanction | 
was invoked against the United States, as it was invoked and applied in 
the Norwegian Loans Case against France. Bulgaria, the respondent, 
invoked the Connally Amendment reservation as a shield against the 
applicant United States, while also contesting the jurisdiction of the 
Court on other grounds. One of them, the invalidity of the Bulgarian 
declaration, had already been tested and firmly established by the Court 
in its judgment of May 26, 1959, in the parent case arising out of the 
same incident between Israel and Bulgaria. Following this, the United 
Kingdom withdrew its application against Bulgaria in a parallel action 
arising out of the same incident. The United States, however, continued 
the proceedings, and the Agents of the parties were informed on March 
18, 1960, that the Court had decided to open oral hearings on June 1, 
1960.7 However, a few days prior to the date fixed for oral hearings, in 
a communication addressed to the Registrar of the Court on May 13, 1960, 
the United States requested the discontinuance of the proceedings and 
the removal of the case from the Court’s list. The Court granted the 
request by order of May 30, 1960. As will be shown presently, the 
ground for this latter action was the acceptance by the United States of 
the Bulgarian preliminary objection based on the Connally Amendment. 
This case appears unique in that here, for the first time, the applicant 
government accepted as justified the respondent’s preliminary objection 
to the jurisdiction of the Court.° 


It 


In order the better to appreciate the position taken from time to time 
by the United States with respect to the legal scope and effect of the 
Connally Amendment, it may be appropriate to set out some relevant data: 


1. The Court gave judgment in the Norwegian Loans Case on July 6, 
1957. It held that it lacked jurisdiction to adjudicate upon the dispute 
brought before it by France on the ground: 





Academy Recueil des Cours 223-367, at 344 ff. (1958, I). The other case in which the 
United States was the respondent is the Case Concerning Rights of Nationals of the 
United States of America in Morocco (Franee v. U.8.A.), [1952] I.C.J. Rep. 22, 176. 

5 [1959] I.C.J. Rep. 127. 

61959-1960 I.C.J. Yearbook 77;[1959] LO.J. Rep. 264. The order of the Court 
removing the case from the General List issued on Aug. 8, 1959. 

7 [1960] I.C.J. Rep. 146, 147. 8 Ibid. 146, 

9 Rosenne, ‘‘La Cour Internationale de Justice en 1960,’’ 65 Revue Gén: de Droit 
Int, Public 1-54, at 3 (1961). 
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that the Norwegian Government is entitled, by virtue of the condition 
of reciprocity, to invoke the reservation contained in the French 
Declaration of March 1st, 1949; that this reservation excludes from 
the jurisdiction of the Court the dispute which has been referred 
to it by the Application of the French Government; that conse- 
quently the Court is without jurisdiction to entertain the Application.’® 


It will be recalled that the French reservation in question followed sub- 
stantially the Connally Amendment and that Judge Lauterpacht, in an 
individual opinion in that case, delivered a trenchant critique of the 
“automatic” French reservation and, by implication, of the American 
reservation, which culminated in the proposition that the entire French 
declaration was legally invalid. 

2. On October 11, 1957, the United States filed preliminary objections 
to the Swiss request, dated October 3, 1957, for the indication by the 
Court of interim measures of protection in the Interhandel Case. Spe- 
cifically, Switzerland asked the Court to request the United States ‘‘not 
to sell the shares of the General Aniline and Film Corporation claimed 
by the Swiss Federal Government as the property of its nationals.” 
Referring to this part of the Swiss request, the United States, invoking 
the Connally Amendment, declared that it 


has determined that such sale or disposition of the shares in the 
American corporation ... is a matter essentially within its domestic 
jurisdiction. Accordingly, pursuant to paragraph (b) of the condi- 
tions attached to this country’s acceptance of the Court’s compulsory 
jurisdiction, dated August 14, 1946, this country respectfully declines 
. .. to submit the matter of the sale or disposition of such shares to 
the jurisdiction of the Court.1? 


In his oral argument, the Agent for the United States, Mr. Loftus 
Becker, elaborated the legal effects of the above objection. He stated first, 
relying on the judgment in the Norwegian Loans Case: l 


. . . This determination by the United States of America is not sub- 
ject to review or approval by any tribunal. It operates to remove 
definitively from the jurisdiction of the Court the matter which it 
determines. After the United States of America has made such a 
determination . . . the subject-matter of the determination is not 
justiciable. 
He stated secondly, relying on the Court’s judgment in the Anglo-Iranian 
Oil Company Case, that, in order to be able to indicate provisional meas- 
ures, the Court must be satisfied that the claim does not fall completely 
outside the scope of international jurisdiction or, in other words, that 
prima facie the Court had jurisdiction. And he concluded by saying that: 


by virtue of the Preliminary Objection filed by the United States of 
America, the matter of the sale or disposition of the shares . . . falls 


10 [1957] LC.J. Rep. 9, at 27. - 

11 Ibid. 61. For an analysis of the case and the views of other members of the Court, 
see Briggs, loc. oit. 336-344, 

12 I.C.J. Pleadings, Interhandel Case 72, 76, 77. 
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completely outside the scope ott infefrationl jurisdiction, including 
the jurisdiction of the Court. 


In fact, he argued, that determination destroys the prima facie jurisdic- 
tion and, therefore, the legal basis for indicating provisional measures. 

The Court, without considering the legal effect of the Connally Amend- 
ment reservation, declined to accede to the Swiss request on the basis 
of the finding ‘‘that there is no need to indicate interim measures of 
protection.” 1 In its reasoning the Court referred to the challenge to 
the American objection by the Co-Agent of the Swiss Government, Pro- 
fessor Paul Guggenheim, and to his statement: 


il parait difficile d’imaginer que sur une question aussi complexe et 
délicate que la validité de la réserve américaine, la Cour veuille se 
prononcer, méme d’une maniére sommaire, dans le cadre de la pro- 
cédure en vue de |’indication de mesures conservatoires.'® 


3. On October 28, 1957, the United States filed with the Registry of 
the Court an application dated October 24, 1957, instituting proceedings 
against Bulgaria in the matter of the Aerial Incident of July 27, 1955. 

4. In a speech delivered on April 26, 1958, before the American Society 
of International Law, the then Legal Adviser of the Department of State, 
Mr. Loftus Becker, explained and defended the United States Govern- 
ment’s reliance on the Connally Amendment in the interlocutory proceed- 
ings in connection with the Swiss request of October 3, 1957, for an 
Indication of Interim Measures of Protection in the Interhandel Case.2* 

5. In the written preliminary objections in the Interhandel Case (Pre- 
liminary Objections), dated simply ‘‘June 1958,” and in the oral hearings 
before the Court held in November, 1958, the United States maintained 
its view regarding the legal effect of the Connally Amendment." 

6. The Court gave judgment in the Interhandel Case (Preliminary 
Objections) on March 21, 1959, declaring the Swiss application inadmissible 
on the ground of non-exhaustion of local remedies..® The Court also 
held that the preliminary objection based on the Connally Amendment, 
having been declared, during the oral argument of the American Agent, 
as ‘‘somewhat moot,’’ ‘‘is without object at the present stage of the 


18 Public Hearing of Oct. 12, 1957, ibid. 452 f., and Publie Hearing of Oct. 14, 1957, 
ibid. 466. See Briggs, loc. cit. 847 f. 

14 Interhandel Case (Interim Measures of Protection), Order of Oct. 24, 1957, [1957] 
LC.J. Rep. 105, at 112. The Court took note of the statement by the United States 
that it ‘‘is not taking action at the present time to fix a time schedule for the sale 
of such shares.’? Ibid. 

15 ‘‘Tt seems difficult to imagine that the Court should wish to express an opinion, 
even in summary fashion, upon so complex and delicate a question as the validity of the 
American reservation in the context of the procedure for the indication of interim 
measures of protection.’? (Author’s translation.) Pleadings 462 f., Oral Hearing of 
Oct. 14, 1957. The Court quoted part of this statement in its Order, [1957] I.C.J. Rep. 
at 111. 

18 1958 Proceedings, American Society of International Law 267-269. 

17 Public Hearing of Nov. 6, 1958, Pleadings 320, 507; Public Hearing of Nov. 14, 
1958, ibid. 610, 18 [1959] I.C.J. Rep. 6, at 30, 
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proceedings.’’?® In a dissenting’.opinion, Judge Lauterpacht maintained 
the views he had expressed ‘earlier in the Norwegian Loans Case and 
argued strongly the invalidity, from a legal point of view, of the Connally 
Amendment.”° 

7. The Bulgarian Government on September 3, 1959, filed four pre- 
liminary objections to the jurisdiction of the Court, in the second of 
which it availed itself of the ‘‘made in America’’ reservation. The United 
States submitted written observations, dated simply ‘‘February 1960,” 
in which it contended, among other things, that Bulgaria was not entitled 
to determine that the dispute was a matter essentially within the domestic 
jurisdiction of Bulgaria. This position was reversed by the United 
States in a communication of May 13, 1960, referred to above, and discon- 
tinuance of the proceedings was requested. 


II 


In its application of October 24, 1957, instituting proceedings against 
Bulgaria on account of certain acts committed on July 27, 1955, by the 
Bulgarian Air Force in the Bulgarian airspace against American na- 
tionals on board an ‘‘E] Al Israel Airlines Ltd.’’ civil airplane, the United 
States placed the dispute as falling within the categories of legal disputes 
enumerated in subparagraphs (a) to (d) of Article 36 (2) of the Statute. 
The dispute involved 


among other questions of international law, the scope and application 
of international obligations relating to the overflight of international 
civil aircraft; particularly, the duties of the government, and mili- 
tary defense authorities of the government, in whose territory the 
intrusion is alleged to have taken place, with respect to interception, 
identification signals between intercepting and intruding civil air- 
craft and the use of force as against passengers of intruding civil air- 
eraft; together with issues of fact which, if resolved in favor of the 
United States Government, would prove breaches of international obli- 
gation by the Bulgarian Government; and the nature and extent of the 
reparations to be made by the Bulgarian Government to the United 
States Government for all these breaches.” 


It was further stated that the El Al Israel airplane was driven off its 
course by strong local winds, that the weather was poor, that the aircraft, 
while flying innocently over Bulgarian territory and trying to return to 
its course, was fired upon by Bulgarian military fighter aircraft, that 
all passengers, including six American nationals, were killed and their 
property on board the aircraft was destroyed. The United States, for 
these breaches of international law, demanded monetary reparation in the 


19 bid. at 26. For a discussion of this aspect of the Interhandel Case, see Briggs, 
loc. cit. 359 ff., and in 53 A.J.I.L. 547 at 557 ff. (1959). 

20 [1959] I.0.J. Rep. at 118. 

21 I.C.J. Pleadings, Aerial Incident of July 27, 1955 (Israel v. Bulgaria; United 
States of America v. Bulgaria; United Kingdom v. Bulgaria), p. 22 f. This volume will 
be cited hereinafter as ‘‘I.0.J. Pleadings, Aerial Incident,’’ 
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amount of $257,875 with interest, and such other reparations as the Court 
might deem to be fit and proper.” 

The legal basis for instituting proceedings by means of a unilateral 
application was described in these terms: 


The United States Government, in filing this application with the 
’ Court, submits to the Court’s jurisdiction for the purposes of this 
case. The Bulgarian Government accepted the compulsory jurisdic- 
tion of this Court by virtue of the signature of its representative to 
the Protocol of Signature of the Statute of the Permanent Court of 
International Justice, and his acceptance was completely uncondi- 
tional; acceptance became effective as to the jurisdiction of the Inter- 
national Court of Justice by virtue of Article 36 (5) of the Statute 
of the Court upon the date of admission of Bulgaria into the United 
Nations.?® 


It will be noted that the United States refrained from specifying the basis 
of the Court’s jurisdiction insofar as it was concerned and, while stressing 
the unconditional acceptance of the jurisdiction of the Permanent Court by 
Bulgaria of July 29, 1921, it omitted reference to the conditions which 
it attached to its own declaration of acceptance of 1946, including the 
Connally Amendment reservation. 

The application was followed in due course by a memorial, filed on 
December 2, 1958, the contents of which are here immaterial, as are all 
issues of fact and law except those relating to jurisdiction. However, 
it is difficult to suppress a feeling of regret that all those beautiful issues 
relating to the rights and duties of states in the event of aerial intrusion 
and involuntary overflight could not have been adjudicated. Be that as 
it may, the proceedings on the merits were suspended when Bulgaria filed 
preliminary objections, dated September 3, 1959, to the jurisdiction of 
the Court. 

Bulgaria presented four objections and a protest, which, out of defer- 
ence to the Court, it did not formally designate as such: 


contre les expressions outrageuses dont l'agent du Gouvernement des 
Etats-Unis a cru pouvoir se servir dans sa requête, laissant aux 
Membres de la Cour l’appréciation de cette conduite sans précédent 
dans la pratique judiciaire internationale.** 


A. First BULGARIAN PRELIMINARY OBJECTION 


Bulgaria contested, first of all, the American proposition that the Bul- 
garian declaration of July 29, 1921, had, by virtue of Article 36, paragraph 
5, of the Statute, been transferred to the present Court on December 14, 
1955, when Bulgaria was admitted to membership of the United Nations. 


23 Ibid. at 24. 28 Ibid. at 23. 

24‘‘against the outrageous terms which the agent of the United States Government 
has seen fit to use in his application, leaving to the Members of the Court the evaluation 
of such unprecedented conduct in international judicial practice.’’ (Translation.) Ex- 
ceptions Préliminaires du Gouvernement de la République Populaire de Bulgarie 
(Déclinatoire de Compétence). Ibid at 278 f. 
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The line of argument on this point is identical with that developed by 
Bulgaria in the parent case (Israel v. Bulgaria), and Bulgaria relied on 
the judgment of the Court in that case, which upheld its contention.** 
The United States observations took issue with this argument for several 
reasons, In the first place, the United States correctly considered that 
the Court was not bound by its ruling in the case of Israel v. Bulgaria, 
and appealed to the Court for a re-examination of this point.2® The 
question must remain moot whether the arguments submitted by the 
United States were of such strength and novelty as to induce the Court 
to change its decision. The Court was divided, twelve to four, in the 
Israel v. Bulgaria Case, and the dissenting opinions were of great cogency. 
A different holding in United States v. Bulgaria could not have been 
excluded a priori, although the chances of a reversal must have appeared 
nil to the British Government when it requested discontinuance of its case 
against Bulgaria. 

It is not necessary to discuss all the reasons for the validity of the 
Bulgarian declaration, on which the United States elaborated in its 
observations. One point, however, deserves mention. In considering other 
states to which the transitional clause in Article 36, paragraph 5, might 
have applied, the United States appeared to single out Thailand for spe- 
cial consideration : 


Although Thailand had not become a United Nations Member and 
party to the Statute of the Court until a number of months after 
April 18, 1946,?7 Thailand considered that its declaration accepting 
the jurisdiction of the Permanent Court was carried over to the new 
Court upon Thailand’s becoming a party to the present Statute.” 


This support of the United States thesis was knocked down by the Court 
in its judgment of May 26, 1961, in the Case concerning the Temple of 
Preah Vihear (Cambodia v. Thailand). In her preliminary objections, 
Thailand claimed that her declaration of acceptance of May 26, 1950, had 
been rendered meaningless and without effect by the Court’s judgment 
of May 26, 1959, in the Case of Israel v. Bulgaria, on the ground that all 
declarations, which on April 19, 1946, had not already been ‘‘transformed’’ 
by the operation of Article 36, paragraph 5, into acceptances of the com- 
pulsory jurisdiction of the present Court, had lapsed and ceased to be in 
force. The Court conceded that Thailand’s old declaration of 1940 lapsed 
in any event on May 6, 1950, by its own terms, but held that Thailand’s 
declaration of May 20, 1950, constituted a new and independent instru- 
ment whereby Thailand fully intended to submit herself to the compulsory 
jurisdiction of the Court.” 


25 See note 5 above. 

26 Observations and Submissions of the Government of the United States on the 
Preliminary Objections of the Government of the People’s Republic of Bulgaria, I.C.J. 
Pleadings, Aerial Incident at 310. 

27 The date of the liquidation of the Permanent Court of International Justice. 

28 1.C.J. Pleadings, Aerial Incident at 320; see also pp. 807, 315, 316, 

29 [1961] I.C.J. Rep. 17, at 29, 


364 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


B. Fourra BULGARIAN PRELIMINARY OBJECTION 


The fourth Bulgarian objection related to local remedies. It was con- 
tended that the United States application was inadmissible because the 
American nationals on whose behalf the United States filed the complaint 
had failed to exhaust the local remedies available to them under Bulgarian 
law.®° This point need not be considered here. 


C. Tuirp BULGARIAN PRELIMINARY OBJECTION 


The third Bulgarian objection is of substantial interest from the proce- 
dural point of view. Did the United States application constitute a 
proper seising of the Court? The Bulgarian Government contended that 
it did not. It will be recalled that the United States refrained from 
referring to its own declaration of acceptance in its application instituting 
proceedings against Bulgaria, while invoking the 1921 Bulgarian declara- 
tion. The Bulgarian Government construed this as an attempt to seise 
the Court by means of a unilateral application on the basis of the obligatory 
jurisdiction provided for in Article 36, paragraph 2, of the Statute. In 
order to avail itself of this method of seising, the United States should 
have indicated in its application the provisions in force between the parties 
conferring such jurisdiction upon the Court. This, claimed the Bulgarian 
Government, is required by Article 32, paragraph 2, of the Rules of 
Court which reads: 


When a case is brought before the Court by means of an application, 
the application must, as laid down in Article 40, paragraph 1, of the 
Statute, indicate the party making it, the party against whom the claim 
is brought and the subject of the dispute. It must also, as far as 
possible, specify the provisions on which the applicant founds the 
jurisdiction of the Court, state the precise nature of the claim and give 
a succinct statement of the facts and grounds on which the claim is 
based... 


This the United States had failed to do and this failure might have placed 
Bulgarian in an unfavorable position; for, according to Article 62, para- 
graph 1, of the Rules of Court, 


A preliminary objection must be filed by a party at the latest before 
the expiry of the time-limit fixed for the delivery of its first pleading. 


The purpose of the requirement of Article 32, paragraph 2, of the Rules 
becomes clear in the context of the above clause: it is to inform the 
respondent fully of the provisions on which the compulsory jurisdiction 
is alleged to rest, and to enable it to avail itself of any reservations made 
by the applicant government. As stated by the Bulgarian Government: 


Autoriser la Partie requérante de passer d’abord sous silence, dans la 
requéte, sa déclaration d’acceptation de la clause facultative pour 
pouvoir l’invoquer valablement, serait done lui permettre d’induire 
sciemment en erreur, quant à ses intentions, le défendeur afin de ` 


30 Exceptions Préliminaires at 276 ff. 
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mettre celui-ci dans l'impossibilité de tirer parti des réserves figurant 
dans la dite déclaration."* 
There is no evidence, of course, that the United States had any such in- 
tentions nor is it necessary to assume that the Court would have admitted 
such an attempt. In any event, the Bulgarian Government concluded 
that there was no basis in the American application for invoking the 
compulsory jurisdiction of the Court. 

The Bulgarian Government also argued that this jurisdiction must be 
based on a contractual bond previously established between the parties. 
In so doing it referred to Article 36, paragraph 4, of the Statute,®* and 
to the judgments of the Court in the Right of Passage Case and the 
Nottebohm Case. In the former case the Court said: 


. . . The Court considers that, by the deposit of its Declaration of Ac- 
ceptance with the Secretary-General, the accepting State becomes a 
Party to the system of the Optional Clause in relation to the other 
declarant States, with all the rights and obligations deriving from 
Article 86. The contractual relation between the Parties and the 
compulsory jurisdiction of the Court resulting therefrom are estab- 
lished, “‘ipso facto and without special agreement’’, by the fact of the 


making of the Declaration . . . it is on that very day that the con- 
sensual bond, which is the basis of the Optional Clause, comes into 
being... .%8 


In the latter case, the Court declared: 


. .. The characteristic of this compulsory jurisdiction is that it results 
from a previous agreement which makes it possible to seise the Court 
of a dispute without a Special Agreement, and that in respect of dis- 
putes subject to it, the Court may be seised by means of an Application 
by one of the parties. . . . The purpose of Article 36, paragraph 2, and 
of the Declarations relating thereto, is to regulate the seising of the 
Court: under the system of the Statute the seising of the Court by 
means of an Application is not ipso facto open to all States parties 
to the Statute, it is only open to the extent defined in the applicable 
Declarations.** 


Having concluded that the United States application failed to conform 
to the requirements of seising under the Optional Clause of Article 36, 


81 “If the applicant party were permitted in its application to pass over in silence 
its declaration of acceptance of the optional clause in order to invoke it validly [at a 
later stage of the proceedings], then this would be tantamount to allowing it deliberately 
to mislead the respondent as to its intentions for the purpose of rendering it impossible 
for the latter to take advantage of the reservations included in that declaration.’’ 
(Author’s translation.) I.C.J. Pleadings, Aerial Incident at 276. 

82‘*Such declarations shall be deposited with the Secretary-General of the United 
Nations, who shall transmit copies thereof to the parties to the Statute and to the 
Registrar of the Court.’’ 

38 Case concerning Right of Passage over Indian Territory (Preliminary Objections), 
Judgment of Nov. 26, 1957, [1957] I.C.J. Rep. 125, at 146. Italics in the original 
of the Bulgarian Exceptions Préliminaires at 274. 

_  %4Nottebohm Case (Preliminary Objection), Judgment of Nov. 18, 1953, [1953] 

I.C.J. Rep. 111, at 122. Italics in the original Bulgarian Exceptions Préliminaires 
at 274. 
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paragraph 2, of the Statute, the Bulgarian Government finally construed 
the statement quoted above? as an acceptance of the jurisdiction of the 
Court ad hoc, that is, solely for the purpose of this dispute. Viewed from 
this angle, it constituted at best an offer to conclude a special agreement 
and this offer the Bulgarian Government declined on the ground that the 
dispute related to matters essentially within the domestic jurisdiction of 
Bulgaria. , 
The United States accepted the validity of this preliminary objection, 

stating: 

The United States Government agrees that apart from the United 

States Declaration of August 26, 1946, there is not a basis for com- 

pulsory jurisdiction, 
and stating further with reference to the above-quoted passage in its 
application : f 

The United States does not contend that this statement constituted 

a declaration under Article 36, paragraph 2 of the Statute, providing a 

basis for compulsory jurisdiction. For this reason it is not necessary 

to consider further the third Bulgarian preliminary objection.*° 

The motive that prompted the United States to formulate its applica- 

tion in a manner which gave the Bulgarian Government an opening for 
a strong and well-reasoned objection is immaterial. It may well be that 
the United States, considering the preceding diplomatic negotiations and 
the avowed willingness of Bulgaria to make reparation to the American 
victims of the incident,®’ deliberately chose the method of an offer of 
forum prorogatum. It was, of course, open to the Bulgarian Government 
to decline this offer, but it certainly was not improper for the United 
States to extend it. Article 32, paragraph 2, of the Rules of Court, referred 
to by the Bulgarian Government, clearly and deliberately distinguishes 
between the mandatory and the optional contents of an application, and 
this distinction is intended to preserve the institution of the forwm pro- 
rogatum.*= The mandatory requirement is set out in Article 40 of the 
Statute, and the United States application complied with it. Had the 
United States selected this method of establishing jurisdiction, through 
the institution of forum prorogatum, it would have been not only proper 
but indeed necessary to refrain from invoking the Bulgarian declaration 
of acceptance. The United States must have been aware that it was not 
dealing with a friendly government with which procedural shortcomings 
could be ironed out.*? f i 


D. SgoonD BULGARIAN PRELIMINARY OBJECTION 


The second Bulgarian preliminary objection was based on two assump- 
tions: one, that the American application was based on the declaration 


85 Bee p. 862 above. 

36 Written Observations, I.O.J. Pleadings, Aerial Incident at 306 and 322. 
37 Ibid. at 303. 

88 Rosenne, The International Court of Justice 289-291, 368. (1957). 

39 Ibid. 371 f. 
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of acceptance of August 26, 1946, and, secondly, that the United States 
might at a later stage of the proceedings modify this declaration, and thus 
attempt to deprive the Bulgarian Government of the possibility of in- 
voking the Connally Amendment reservation. In the first hypothesis the 
Bulgarian Government invoked the reservation. This was formally justi- 
fed on the ground of reciprocity and the essential consensual basis of 
the jurisdiction of the Court. With reference to the substance of the 
dispute, the Bulgarian Government claimed that the defense of its terri- 
tory, the security in the airspace above the Southwestern frontier region, 
and the disposition of its anti-aircraft defense, fall under its domestic 
jurisdiction, which is not limited by any conventional arrangement with 
the United States.“° With respect to the second hypothesis, the Bulgarian 
Government argued that any unilateral modification of the declaration 
of 1946 would deprive Bulgaria of its rights under Article /36 of the 
Statute. Moreover, the Bulgarian Government insisted that the United 
States must not be allowed to escape the ‘‘sanction,’’ that is, the conse- 
quences of its own declaration, and declared: 


Toute renonciation éventuelle de la part des Etats-Unis, pour une 
affaire concrète et A l’égard d’un Etat donné, aux éléments restrictifs 
de leur déclaration de 1946, est contraire au Statut et ne pourrait 
avoir aucune influence sur l'instance en cours. Par une pareille 
renonciation ad hoc, motivée uniquement par des considérations d’op- 
portunité pratique le Gouvernement des Etats-Unis entendrait garder 
pour Vavenir et dans tous les cas ov il serait défendeur, le bénéfice des 
avantages que lui procureraient ses propres réserves sans avoir a en 
subir les inconvénients dans les cas ov il serait demandeur.“ 


Finally, the Bulgarian Government declared that it 


ne saurait admettre que soient examinées devant la Cour, de fagon 
directe ou indirecte, des questions qu’il qualifie en bon droit comme 
relevant essentiellement de la compétence nationale de PEtat bulgare. 
IL demande, en conséquence, à la Cour de se déclarer incompétente 
pour examiner la requête du Gouvernement des Etats-Unis.*? 


The United States reacted to this second preliminary objection in two 
stages: first, in its written observations, and second, in its communication 


40 Exceptions Préliminaires, I.C.J. Pleadings, Aerial Incident at 271 f. 

41A subsequent renunciation by the United States of the restrictive clauses of its 
Declaration of 1946, in any concrete case and with respect to a particular State, is 
contrary to the Statute and could have no influence in the pending proceedings. For 
by dint of such an ad hoo renunciation, motivated solely by opportunistic considerations, 
the Government of the United States would aim to preserve for the future and in all 
cases in which it would be the respondent the benefit of its own reservation without being 
exposed to its drawbacks in cases in which it was the plaintiff.’’ (Author’s transla- 
tion.) Ibid. at 273. Italics in the original. 

42‘*TThe Bulgarian Government] cannot admit that matters which it rightfully 
determines as being essentially within its domestic jurisdiction should be considered, 
directly or indirectly, before the Court. It requests, accordingly, that the Court declare 
itself without competence to adjudicate upon the application of the Government of the 
United States.’? (Author’s translation.) Tbid. at 272. 
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of May 18, 1960, to the Registrar of the Court. In the first stage, the 
argument of the United States that Bulgaria was not entitled to determine 
the dispute as falling essentially within its domestic jurisdiction was sum- 
marized as follows: 


1. While Bulgaria is entitled to invoke, reciprocally, any of the 
reservations contained in the United States declaration of 1946, 
Bulgaria cannot exceed their proper scope in making its defense. 
Bulgaria cannot determine that the United States claim based on 
the incident of 1955 is essentially within Bulgaria’s domestic juris- 
diction, since any such determination would fly in the face of actuality 
and would ignore the international character accorded the claim by 
the parties in their previous negotiations. United States reservation 
(b)! does not permit the United States or any other State to make 
an arbitrary determination, in bad faith. 

2. In the view of the United States, Bulgaria has failed to make 
a showing of any valid considerations of security which would form 
the basis for a conclusion that the present claim lies. ‘‘essentially within 
the domestic jurisdiction of the People’s Republic of Bulgaria.” The 
United States is prepared to show, by evidence and argument on the 
merits, that the facts of the ‘incident belie any threat to Bulgarian 
national security.** 


It would appear from this that, as construed by the United States, the 
Connally Amendment is neither automatic nor peremptory nor self- 
judging, but subject to the judgment of the Court. More specifically, the 
United States, in support of its contention that the dispute was impreg- 
nated with ‘‘international character,” referred to the facts of the aerial 
incident, the alleged liability of Bulgaria for the acts of its Air Force, 
the diplomatic correspondence relating to the incident, and concluded: 


After taking these steps and entering into the international engage- 
ments referred to above, the Government of Bulgaria is not entitled 
now to determine that these matters are ‘‘essentially within the 
domestic jurisdiction of the People’s Republic of Bulgaria.’’ *° 


Whether the international character of the subject matter of the dispute 
is ‘‘perfectly clear’’ as contended by the United States is immaterial; 
but if Bulgaria is denied the unilateral right to hold otherwise, is it for 
the United States to make such a determination unilaterally and with 
binding effect on Bulgaria? Such a position would be contrary to com- m- i 
mon sense and basic principles of international law, including that of 
the sovereign equality of states.‘* Is it not then an inevitable consequence 
of the United States contention that this question can only be decided by 
the Court, and by the Court alone, in spite of the Connally Amendment? 

The United States also rejected the Bulgarian assertion that the subject 
matter was essentially within its domestic jurisdiction because its security 
was involved. Here again the United States submitted 


48 The Connally Amendment reservation. 44 Written Observations at 308. 

45 Ibid. at 324 f. 

40 In this connection cf. the Judgment of the Court of Nov. 20, 1950, in the Asylum 
Case (Colombia/Peru), [1950] I.C.J. Rep. 266 at 275 f. 
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that, in all the circumstances of the 1955 incident, the present claim 

based upon it could not properly be characterized as lying essentially 

within Bulgaria’s domestic jurisdiction.*” 
It may well be correct, as argued by the United States, that, even if it 
were established that Bulgarian security was involved, ‘‘it does not auto- 
matically follow’’ that the dispute would enter the reserved domain and 
that the question of which matters fall into this domain is a ‘‘relative 
question.’’4® But who can settle these questions? Certainly not the 
United States; and if they cannot be settled by Bulgaria with binding 
effect upon the United States, then they must be settled by the Court, and 
this.in spite of Bulgaria’s invoking the Connally Amendment reservation. 
That this was the burden of the United States argument appears clearly 
from the offer ‘‘to make an extended presentation in connection with hear- 
ing of the case on the merits.’’*° Thus the Connally Amendment was 
not construed by the United States as an absolute bar to the jurisdiction 
of the Court. 

In arguing against the Bulgarian plea of domestic jurisdiction on the 
basis of the Connally reservation, the United States relied chiefly upon its 
intimate knowledge of the reservation in ‘its capacity as ‘‘the author of the 
reservation.’’ As presented by the United States it was a question of the 
scope of the reservation. On this point the United States made two im- 
portant statements. First: 


The United States does not consider that reservation (b)°° authorizes 
or empowers this Government, or any other government on a basis 
of reciprocity, to make an arbitrary determination that a particular 
matter is domestic, when it is evidently one of international concern 
and has been so treated by the parties. 


In support of this proposition the United States quoted from a speech 
by Senator Connally, the author of the reservation, on the floor of the 
Senate in August, 1946.°? Senator Connally’s remarks fitted perfectly 
the position of the United States taken so far. For if the Senator meant 
what he said, the reservation would not be used as a bar against jurisdic- 
tion but as a ground, to be used sparingly, for non-execution of a judgment 
of the Court, if that judgment involved a matter of domestic law rather 
than of international law. The system of compulsory jurisdiction to which 


47 Written Observations at 325. 

48 At this point the United States referred to the Case of the Tunis-Morocco Na- 
tionality Decrees, P.C.I.J. Pub., Ser. B, No. 4 (1923), but without a citation. 

49 Written Observations at 325. 50 The Connally Amendment reservation. 

51 Written Observations at 323. 

52 The passage as quoted from 92 Cong. Rec. 10,695 (1946) is as follows: 

‘í Several Senators have argued that by this amendment the United States would put 
itself in the position of corruptly and improperly claiming that a question is domestic 
in nature when it is not, thereby taking advantage of an international dispute and 
saying that since the question is domestic, we will not abide by the decision of the 
Court. Mr. President, I have more faith in my Government than that. I do not 
believe the United States would adopt a subterfuge, a pretext, or a pretense in order 
to block the judgment of the Court on any such grounds.’’ 
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the United States subscribed relates solely to legal disputes on questions 
of international law. As stated in Article 38, paragraph 1, of the Statute, 
it is the function of the Court ‘‘to decide in accordance with international 
law such disputes as are submitted to it.” 

In the second statement the United States referred to the Interhandel 
Case as evidence of ‘‘a practical construction to reservation (b). In 
that case the United States invoked the Connally reservation with respect 
to some issues, while agreeing that other issues were not essentially a 
matter of domestic jurisdiction, and concluded: 


The United States considers that the practice followed by a State 
with respect to its own reservation is entitled to great weight in the 
construction of that reservation when it is invoked by another State." 


In this connection it appears that the Court alone has the authority to 
determine what weight should be given to a state’s subsequent conduct 
in construing an instrument to which it is a party. The United States 
cannot by itself legally impose its construction upon Bulgaria any more 
than Bulgaria can impose its interpretation upon the United States. 

The last stand taken by the United States calls for a brief comment. 
In the Interhandel Case on October 12, 1957, the United States took the — 
position that its determination was ‘‘not subject to review or approval by 
any tribunal,’’ and that ‘‘the subject matter of the determination is not 
justiciable.” ** This attitude seems to be in complete contradiction with 
the position taken some two years later vis-à-vis Bulgaria, which, far from 
contradicting, precisely followed the construction adopted by the United 
States in a case in which it was, like Bulgaria, the defendant party. 
Furthermore, even in the Interhandel Case, the Swiss Co-Agent, Professor 
Guggenheim, questioned the propriety of invoking the automatic reserva- 
tion with respect only to some aspects of the dispute, and he contested 
the position that such aspects were properly within the reserved domain.** 
The United States, in the second statement referred to above, after quoting 
Senator Connally, claimed that in fact it ‘‘has given a practical construc- 
tion to reservation (b) which is altogether consistent with the statement 
just quoted.’’5* It may be possible to read Senator Connally’s statement 
with different results. If it is understood as reserving the right of the 
United States to decline to execute a judgment which involves its reserved 
domain, then clearly the ‘‘practical construction’’ is not altogether in 

- Senator Connally’s speech, because in the Interhandel Case, like Bulgaria 
in the Aertal Incident Case, the United States invoked the reservation as 
a plea to the jurisdiction of the Court. How a government reads Senator 
Connally’s speech and how it interprets the reservation which bears his 
name may well depend upon whether it argues as applicant or respondent 
government: in a case, 


58 Written Observations at 3238. 54 Pleadings, Interhandel Case 452—453. 

88 Pleadings 410 ff., 580. See also the oral argument of the Swiss Agent, Pro- 
fessor Sauser-Hall, tbid. 582 ff., 597 f. 

58 Written Observations, I.C.J. Pleadings, Aerial Incident at 323. 
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The contradiction apparent between the United States position in the 
Inierhandel Case and its later position in the Aerial Incident Case was 
eliminated by the letter, dated May 13, 1960, of the Legal Adviser of the 
Department of State to the Registrar of the Court. The relevant part of 
this letter, which confirms the construction placed here on the United 
States position in the written observations, reads as follows: 


In that part of the Written Observations which relates to the second 
preliminary objection of Bulgaria, a contention was advanced on 
behalf of the United States with respect to reservation (b) attached 
to the acceptance by the United States of the jurisdiction of the 
Court. That contention was to the effect that reservation (b) did 
not authorize or empower Bulgaria to make an arbitrary determination 
that a particular matter was essentially within its domestic juris- 
diction. The necessary premise of the argument was that the Court 
must have jurisdiction for the limited purpose of deciding whether 
a determination under reservation (b) is arbitrary and without foun- 
dation. On the basis of further study and consideration of the history 
and background of reservation (b) and the position heretofore taken 
by the United States with respect to reservation (b) in litigation before 
the Court, it has been concluded that the premise of the argument 
is not valid and that the argument must therefore be withdrawn. 
As it was declared by the United States to this Court in the Inter- 
handel Case (Switzerland v. United States), when the United States 
has made a determination under reservation (b) that a particular 
matter is essentially within its domestic jurisdiction, that determina- 
tion is not subject to review or approval by any tribunal, and it 
operates to remove definitively from the jurisdiction of the Court the 
matter which it determines. A determination under reservation (b) 
that a matter is essentially domestic constitutes an absolute bar to 
jurisdiction irrespective of the propriety or arbitrariness of the 
determination, Although the United States has adhered to the policy 
of not. making any arbitrary determination under reservation (b), 
the pursuit of that policy does not affect the legal scope of the reser- 
vation. Under the rule of reciprocity applied by the Court in the 
case concerning Certain Norwegian Loans (France v. Norway), Bul- 
garia is accorded the same rights and powers with respect to reservation 
(b) as the United States. Accordingly, the Government of the United 
States withdraws that part of its Written Observations and Submis- 
sions which relates to the second preliminary objection of Bulgaria,®* 


The United States consequently requested the discontinuation of the pro- 
ceedings, which was granted by order of the Court of May 30, 1960.55 

In thus reversing itself completely, the United States has reverted to 
the construction of the Connally Amendment which it deemed proper in 
the Interhandel Case, but which has not yet been the subject of a determi- 
nation by the Court. This reversal is remarkable. It is based on a 
‘further study and consideration of the history and background of 
reservation (b) and of the United States position in the Interhandel 
Case. It is always possible, of course, to rake over the identical debate 


57 This letter, as well as the written observations, was signed by Mr. Eric H. Hager, 
Agent of the U. S. A. I.C.J. Pleadings, Aerial Incident at 677. 
58 [1960] I.C.J. Rep. 146. 
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in the Senate and come up with different results, although one would 
have assumed that both the history of the Connally Amendment and the 
position of the United States in the. Interhandel Case were well known 
to all concerned in the Department of State. In his address, already 
referred to, Mr. Loftus Becker, the Legal Adviser of the Department, 
said, on the one hand, that the Connally Amendment 


is clearly more restrictive than a reservation of the right not to` 
submit matters essentially within the domestic jurisdiction of the 
United States, as determined by the principles of international aie 


and, on the other, he admitted of a 


serious question whether ‘‘as determined by the United States of , 
America,” if fairly applied, would’ mean any more in the way ‘of ex- 
eluding the International Court from passing upon truly domestic 
issues than the words ‘‘as determined by the principles of international 
law.’’ °° 


This appears, indeed, to be the nub of the problem, and it is most, pee 
table that the United States not merely reversed its position, but also 
denied the Court and itself the benefit of a judicial determination of the 
scope and character of the Connally Amendment. 


IV 


In the Aerial Incident Case between the United States and Bulgaria 
the issue was squarely joined. Bulgaria clearly invoked the benefit of 
the Connally Amendment reservation, and the United States in its sub- 
missions requested the Court to adjudge and declare: 


1. That the Court has jurisdiction in the present case concerning 
the Aerial Incident of July 27, 1955; 

2. That the first, second and fourth preliminary objections of the 
Government of the People’s Republie of Bulgaria are overruled, and 
that the third preliminary objection, stated as an alternative to the 
second preliminary objection, need not be considered; or; 

3. That, as an alternative to the foregoing, the consideration of 
such preliminary objections as are not now disposed of be joined to the 
hearing of the present case upon the merits, in case the: Court con- 
siders there are issues with respect to jurisdiction which require trial 
and hearing. 


Such was not the situation in earlier cases in which a Connally-type 
reservation was involved. The Norwegian Loans Case is not necessarily 
an indication of what the Court might have held in the Aerial Incident 
Case. The former case is sometimes cited as authority for the proposition 
that when a party to a dispute invokes the Connally-type reservation, the 
Court can do nothing but register this fact and declare itself! incompetent. 
It is true that in that case the Court found that it was without jurisdiction 
to entertain the French application because Norway was entitled, by 
virtue of reciprocity, to invoke the Connally-type reservation contained 


59 Loo, ott. at 267. Italics in the original. 
co Written Observations, I.C.J. Pleadings, Aerial Incident at 330. 
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in the French declaration of acceptance of March 1, 1949, and this reser- 
vation excluded from the jurisdiction of the Court the dispute referred 
to it by France. However, the Court also considered that it did not have 
to examine whether the French reservation was consistent with the under- 
taking of a legal obligation and was compatible with paragraph 6 of Article 
36 of the Statute. This attitude of the Court is probably best explained 
in the Court’s own words: 


. . . The validity of the reservation has not been questioned by the 
Parties. It is clear that France fully maintains its Declaration, in- 
cluding the reservation, and that Norway relies upon the reservation. 

In consequence the Court has before it a provision which both 
Parties to the dispute regard as constituting an expression of their 
common will relating to the competence of the Court. The Court 
does not therefore consider that it is called upon to enter into an 
examination of the reservation in the light of considerations which 
are not presented by the issues in the proceedings. The Court, without 
prejudging the question, gives effect to the reservation as it stands 
and as the Parties recognize it.” 


These findings of the Court are, it is submitted, highly significant. 
First of all, it will be noted that the Court fully reserved the right to 
reconsider its position with respect to the Connally-type reservation by 
saying that it was giving effect to it ‘‘without prejudging the question.”’ 
Secondly, decisive weight will probably have to be given to the finding 
that the validity of the reservation was not questioned by either party; 
that, in particular, France fully maintained her reservation; and that, 
finally, the reservation was considered by both parties ‘‘as constituting 
an expression of their common will.’’ In all these respects the Aerial 
Incident Case differed from the Norwegian Loans Case. To be sure, 
Bulgaria invoked the United States reservation and endeavored to guard 
itself against a possible change of the American position with reference 
to this reservation.*® Considering the significance attributed by the 
Court to the fact that France fully maintained her declaration, including 
the reservation, Bulgaria had every reason to be concerned about a pos- 
sible change. Moreover, in the Norwegian Loans Case, both parties paid 
what must be regarded as remarkably perfunctory attention to the reser- 
vation. The Court was able to summarize in a couple of pages their po- 
sitions in both oral and written pleadings.* In the Aerial Incident 
Case the United States reservation was invoked by one party and effectively 
contested by the other, and no doubt further arguments would have been 


61 ‘‘Tn the event of a dispute as to whether the Court has jurisdiction, the matter shall 
be settled by the decision of the Court.’’ 62 [1957] I.C.J. Rep. 9, at 27. 

68 This, it is suggested, may have been the meaning of the Bulgarian contention 
that the United States, having failed to indicate unequivocally the basis of referring 
the dispute to the Court, was precluded from invoking the reservation contained in its 
declaration of acceptance at a later stage of the proceedings. Page 364 f. above. The 
Bulgarian Government might have been more concerned with the possibility that the 
United States might place upon the reservation an interpretation disadvantageous to 
Bulgaria, as it actually did, and thereby place Bulgaria in an unfavorable situation. 

64 Ibid, 25-26. 
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presented in oral hearings, had not the United States abandoned the case. 
This is not to suggest that the Court would not have sustained the Bul- 
garian reliance on the Connally Amendment reservation. It is suggested, 
however, that the Court had reserved the right to hold otherwise, and it 
might have held otherwise precisely in view of the construction placed 
on the amendment by the United States, and of the intrinsic importance 
of the substantive issues presented to it for adjudication. In this case 
it could not have been said that the amendment constituted as between 
Bulgaria and the United States ‘‘an expression of their common will 
relating to the competence of the Court.”’ 

The position taken by the United States in the Interhandel Case, aban- 
doned or substantially modified as it was in its written observations in 
the Aerial Incident Case, was certainly not a serious obstacle. The Court 
had no occasion to rule on the validity or scope or rôle of the Connally 
Amendment either in the phase of the Interhandel Case relating to interim 
measures or in that relating to preliminary objections. In connection 
with the Swiss request for interim measures, the United States invoked 
the Connally Amendment in its preliminary objection, and maintained it in 
the course of the proceedings, but the Court based its negative decision 
on other grounds, namely, that, following information submitted by the 
United States and accepted by Switzerland, there was ‘‘no need to indi- 
cate interim measures of protection.’’®* It will be recalled that, although 
Switzerland challenged the reservation on a number of grounds, its Co- 
Agent, for all practical purposes, invited the Court to disregard this chal- 
lenge, saying that, in connection with a relatively minor matter, t.e., the 
request for interim measures, the Court would not wish to adjudicate 
‘‘upon so complex and delicate a question as the validity of the American 
reservation.’’ 88 

In the phase of the Interhandel Case relating to preliminary objections, 
the United States, while maintaining the reservation in part (a) of the 
fourth preliminary objection, qualified it through its Agent, as. ‘‘some- 
what academic’? and ‘‘somewhat moot.” The Court took official notice 
of this qualification, which was in the nature of a reservation to the 
reservation, and having found the Swiss claim inadmissible on other 
grounds, namely, non-exhaustion of local remedies, declared that ‘‘ part 
(a) of the Fourth Preliminary Objection is without object at the present 
stage of the proceedings.’’®’ Thus, the United States succeeded in avoid- 
ing an adjudication by the Court of the validity or invalidity, in whole 
or in part, of its declaration of acceptance of 1946. 

In the Aerial Incident Case the Court would most likely have sustained 
the first Bulgarian preliminary objection and declared itself incompetent. 
There was, therefore, no reason for the United States to fear that its 
arguments in the Interhandel Case would necessarily or decisively in- 
fluence the Court’s construction of the Connally Amendment reservation. 
Nor was there any reason to assume that the Court would consider the 


66 [1957] I.O.J. Rep. 105, at 112. 66 Ibid. at 111, 
6T [1959] I.0.J. Rep. 6, at 26 and 29. 


1962] BULGARIA INVOKES THE CONNALLY AMENDMENT 375 


opposite construction of the Connally Amendment presented by the United 
States in the Aertal Incident Case. However, by maintaining this con- 
struction and the request to give judgment in accordance with its sub- 
missions, the United States might have been precluded from changing its 
position again in possible future proceedings in the Interhandel Case. 
Bearing in mind the great significance of the issues in the Aerial Incident 
Case, whose essentially international character is scarcely open to doubt, 
it may appear that the United States, by submitting that the Connally 
Amendment reservation can be used and abused with equal ease, paid 
too high a price in order to achieve a problematical and contingent gain 
in the future. 

Insofar as the Court is concerned, the question of the validity or the 
invalidity, in whole or in part, of the Connally Amendment and other 
reservations for which it furnished the model, is still open.# Judge 
Lauterpacht’s stand, formulated most elaborately in two opinions, repre- 
sents the most intransigent alternative: the complete invalidity of the 
United States declaration of 1946. Guggenheim is probably quite right 
in suggesting that the Court is unlikely to accept it.°° It must be noted 
that the Court could not adopt it without reversing itself, For in the 
Norwegian Loans Case the Court very clearly assumed the validity of the 
French declaration, including the so-called automatic reservation.” The 
Norwegian Government could not very well have availed itself of an 
invalid reservation embedded in an invalid declaration. By holding that 
Norway was entitled to invoke the reservation in the French declaration 
and that, consequently, the Court was without jurisdiction to adjudicate 
upon the dispute brought before it in virtue of that declaration, the 
Court implied necessarily the validity of the French declaration. 

Guggenheim is probably also quite sound in suggesting that the Court 
is not likely to rally to Judge Guerrero’s view that such reservations ‘‘must 
be regarded as devoid of all legal validity’’ because they conflict with 
paragraphs 2 and 6 of the Statute. The Court has not shown any 
penchant for radical and sweeping propositions. To be sure, Judge 
Guerrero’s view is less uncompromising than Judge Lauterpacht’s, but 
still the Court could not adopt it without reversing itself or, at the very 
least, casting a shadow on its judgment in the Norwegian Loans Case for 
the reason stated above. It must be admitted, though, that the Court’s 
judgment in that case was sufficiently circumscribed, so much so that it 
might be distinguished from a future case in which the issue of the 
validity of the reservation was fully joined. In such a case the Court 
might find it difficult to hold, as it did in the Norwegian Loans Case, that 
it did not have to examine whether the reservation ‘‘is consistent with 


68 Guggenheim, ‘‘Der sogenannte automatische Vorbehalt der inneren Angelegen- 
heiten gegenüber der Anerkennung der obligatorischen Gerichtsbarkeit des Interna- 
tionalen Gerichtshofes in seiner neuesten Gerichtspraxis,’’ in K. Zemanek (ed.), Völker- 
recht und Rechtliches Weltbild 116-182, at 181 (Festschrift für Alfred Verdross, 1960). 

69 Ibid. at 127. 70 [1957] L.C.J. Rep. 9, at 25 ff. 

11 Ibid. at 69; and Guggenheim, loo. cit. at 128. 
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the undertaking of a legal obligation and is compatible with Article 36, 
paragraph 6, of the Statute.’’**? The Court might, of course, find, upon 
such examination, that the reservation was compatible with both the under- 
taking of a legal obligation and paragraph 6 of Article 36. Such a‘hold- 
ing would be diametrically opposed to the construction of both Judge 
Lauterpacht and Judge Guerrero and might seriously impair the system 
of compulsory jurisdiction of which the Court is the guardian. | 
There is an intermediate alternative. It was developed by Bourquin 
and adopted by Guggenheim, and is substantially based on the notion that 
a reservation of the Connally type can only be invoked in good faith and 
that to do otherwise would constitute an abuse which the Court! would 
have the power to reject. In the first preliminary objection in the Nor- 
wegtan Loans Case the Norwegian Government contended that the dispute 
brought before the Court by France related to municipal and ‘not to 
international law, and was therefore outside Article 36, paragraph 2, of 
the Statute, as well as outside the Norwegian and French declarations 


5 j 
of acceptance. Referring in the written. argument to the French reserva- 


tion, Norway declared: J 


. . . T est certain que pareille réserve doit être interprétée de bonne 
foi et qu’un gouvernement qui se retrancherait derrière elle pour dénier 
compétence à la Cour dans un cas où il ne s’agirait manifestement 
pas d’une ‘‘affaire relevant essentiellement de la compétence na- 
tionale’’ commettrait un abus de droit, devant laquelle la Cour ne 
dénier serait pas désarmée. i 
serait pas désarmée. 

Mais, dans ces limites, on sera d’accord pour reconnaître que la 
caractère de l'affaire litigieuse. Cette liberté d’appréciation ‘est même 
d’autant plus large que la formule vise les affaires qui relévent essen- 
tiellement de la compétence nationale—et non celles qui en relévent 
exclusivement (comme le faisait l’article 15, par. 8 du Pacte de la 
Société des Nations) .78 


Professor Guggenheim, in his capacity of Co-Agent in the Titerhandel 
Case, after an analysis of the preparatory work relating to the Connally 
Amendment and of the doctrine of abuse of right, referred to the above- 
quoted statement in the Norwegian Loans Case and declared in the oral 
hearing of November 12, 1958: i 


12 [1957] I.C.J. Rep. at 26. | 

73‘, . . It is certain that a reservation of this kind should be interpreted in good 
faith and that a Government would commit an abuse of right if it sought the protection 
of the reservation in order to deny the jurisdiction of the Court in a case which mani- 
festly did not relate to ‘matters which are essentially within its domestic; jurisdiction.’ 
The Court would know how to defend itself against such an abuse. 

“‘It is possible, however, to agree that within these limits the declarant State, under 
this reservation, has the right to evaluate freely the nature of the matter at issue. 
This freedom of appreciation is all the morc comprehensive as the formula relates to 
matters which are essentially, and not merely solely, within the domestic jurisdiction 
(as was the case in Article 15, par. 8 of the Covenant of the League of Nations).”’ 
(Author’s translation.) I.0.J. Pleadings, Case of Certain Norwegian Loans (France 
v. Norway), Vol. I, p. 131, 
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Les limites d'une application normale de la réserve dite automatique 
sont certes dépassées lorsqu’un Etat l'invoque dans un domaine qui 
est totalement étranger au domaine réservé. En affirmant que la 
réserve dite automatique des Etats-Unis ne peut pas être opposée à la 
Suisse dans le cas d’espéce, nous restons dans le cadre d’une sage 
application de la doctrine qui s’oppose à un exercice arbitraire du 
pouvoir discrétionnaire qu’une convention internationale confère à un 
Etat. 


An approach somewhat similar to that of Bourquin and Guggenheim 
is developed by Briggs. An application on the basis of the United States 
declaration constitutes a proper seisin, which gives the Court jurisdiction 
to adjudicate upon a plea to its jurisdiction; and no unilateral attempt 
on the part of the United States can deprive the Court of such jurisdiction 
already validly established.7> A plea of domestic jurisdiction by the 
United States or by the adverse party would be subject to scrutiny and 
binding determination by the Court in virtue of Article 36, paragraph 6, 
of the Statute. In the view of Briggs, 


The net effect of such a decision would be that the good faith of the 
United States in accepting the Court’s compulsory jurisdiction would 


74**The permissible limits of a normal application of the so-called automatic reser- 
vation are certainly transgressed if a State invokes it in a matter which is totally 
foreign to the reserved domain. In maintaining that the so-called automatic reserva- 
tion of the United States cannot be invoked validly against Switzerland in the pending 
case, we remain within the four corners of a prudent application of the doctrine. The 
doctrine does not allow for an arbitrary exercise of the discretionary powers which an in- 
ternational convention confers upon a State.’? (Author’s translation.) I.C.J. Pleadings, 
Interhandel Case (Switzerland v. U. S. A.) 579. See also Guggenheim, loc. oit. at 129. 

75 Briggs, loo. cit. 362-363. Briggs relies here on the following passage in the 
judgment in the Nottebohm Case: 

‘When an Application is filed at a time when the law in force between the parties 
entails the compulsory jurisdiction of the Court—which was the case between Guatemala 
and Liechtenstein on December 17th, 1951—the filing of the Application is merely the 
condition required to enable the clause of compulsory jurisdiction to produce its effects 
in respect of the claim advanced in the Application. Once this condition has been 
satisfied, the Court must deal with the claim; it has jurisdiction to deal with all its 
aspects, whether they relate to jurisdiction, to admissibility or to the merits. An 
extrinsic fact such as the subsequent lapse of the Declaration, by reason of the expiry 
of the period or by denunciation, cannot deprive the Court of the jurisdiction already 
established.’’ [1953] I.C.J. Rep. 111 at 123. 

The essential point in Briggs’ argument, as elaborated elsewhere, is that a proper 
seigin empowers the Court to exercise incidental jurisdiction, and this includes the 
power to adjudicate upon a plea to its jurisdiction pursuant to Art. 36, par. 6, of the 
Statute. This is so, he maintains, because the states parties to a dispute have con- 
sented to the Statute as part of the Charter, and this consent cannot be set aside by 
subsequent declarations of acceptance. See his ‘‘The Incidental Jurisdiction of the 
International Court of Justice as Compulsory Jurisdiction,’’ im Zemanek (ed.), 
Völkerrecht und Rechtliches Weltbild 87-95 (Festschrift fiir Alfred Verdross, 1960) ; 
for a more recent and slightly modified version, see his ‘‘La Compétence Incidente de 
la Cour Internationale de Justice en tant que Compétence Obligatoire,’’ 64 Revue Gén. 
de Droit Int. Pub. 217-229 (1960). This line of reasoning, in 4 somewhat modified form, 
is developed below. 
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not be questioned. Its Declaration would be regarded as valid al- 
though the Court would refuse effect to possible invalid determinations 
of matters of domestic jurisdiction. It would not be necessary for the 
Court to decide spécifically whether the United States domestic juris- 
diction reservation was valid with or without the words ‘‘as determined 
by the United States”. Even in the absence of a domestic jurisdiction 
reservation, a State can always raise the plea of domestic jurisdiction ` 
before the Court both as a jurisdictional plea and as a defense on. the 
merits.7¢ 


Briggs therefore concludes his thoughtful analysis by saying: 


To the extent that the United States peremptory type domestic juris- 
diction reservation merely reserves disputes as to matters which by 
international law are within the domestic jurisdiction, the reservation 
is unnecessary. To the extent that it purports to substitute declarant 
State for the Court in determining aspects of the Court’s jurisdiction 
it is ineffectual and invalid since, by its Statute, the Court has juris- 
diction to decide disputes as to its jurisdiction in cases pending 
before it.” 

Attractive as appears to be the moderate construction of the so-called 
automatic reservation, there are reasons which militate against it. The 
judgment of the Court in the Norwegian Loans Case was considered as 
précluding the Court, unless it chooses to reverse itself, from reviewing 
the propriety of invoking the reservation.” The United States, in its 
pleadings in the Interhandel Case and in its final communication in the 
Aerial Inctdent Case, expressed the same view. The fact that under the 
reservation the matters need to be essentially and not exclusively within 
the domestic jurisdiction of the invoking state makes a judicial review, 
as noted above, particularly difficult and delicate.” 

The compatibility of the so-called automatic reservation with Article 
36, paragraph 6, of the Statute is, of course, the crux of the matter, and 
the essential arguments for holding the reservation, if not the entire decla- 
ration of which it is a part, invalid, are based on whatever view one 
takes with respect to this conflict. There is a good deal of force in the 
proposition that the argument, according to which, even when a govern- 
ment avails itself of the reservation, it is the Court which makes the 
decision pursuant to Article 36, paragraph 6, is of a purely ‘‘verbal’’ or 
‘‘dialectical character, for in substance it is the government and not 
the Court which makes the decision; the Court merely registers it.®° | 

It is true, of course, that in the Nottebohm Case the Court did not:allow 
an ‘‘extrinsic fact,’’ such as the lapse of the declaration subsequent to 
a seising of the Court, to deprive it of jurisdiction. However, the so- 
called automatic reservation is not an ‘‘extrinsic’’ but rather an ‘‘in- 


76 Briggs, 98 Hague Academy Recueil des Cours at 363 (1958). 

77 Ibid. 

78 Thus Judge Lauterpacht in his dissenting opinion in the Interhandel Case,’ [1959] 
I.C.J. Rep. 6, at 116. But see pp. 372 ff. above. 

79 Judge Lauterpacht, ibid. at 113; and see also Judge Lanuterpacht’s individual 
opinion in the Norwegian Loans Case, [1957] I.0.J. Rep. 9, at 42, 52. 

80 Judge Lauterpacht in the Norwegian Loans Case, at 47 f. But see p. 873 above. 
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trinsic’ fact, for the reservation is built into and forms an integral part 
of the declaration of acceptance on which the jurisdiction rests. It cannot, 
therefore, be dismissed a limine. Moreover, while emphatically affirming 
its power to adjudicate on its own jurisdiction both by virtue of Article 
36, paragraph 6, and of a rule of customary international law which 
would suffice even in the absence of the specific clause in its Statute, the 
Court also declared in the Nottebohm Case: 


Paragraph 6 of Article 86 merely adopted, in respect of the Court, 
a rule consistently accepted by general international law in the matter 
of international arbitration. Since the Alabama case, it has been 
generally recognized, following the earlier precedents, that, in the 
absence of any agreement to the contrary, an international tribunal 
has the right to decide as to its own jurisdiction and has the power 
to interpret for this purpose the instruments which govern that 
jurisdiction. ... 

This principle, which is accepted by general international law in 
the matter of arbitration, assumes particular force when the inter- 
national tribunal is no longer an arbitral tribunal constituted by 
virtue of a special agreement between the parties for the purpose of 
adjudicating on a particular dispute, but is an institution which has 
been. pre-established by an international instrument defining its juris- 
diction and regulating its operation, and is, in the present case, the 
principal judicial organ of the United Nations,*+ 


It is clear that the. Court is a jealous guardian of its jurisdiction as 
established by the Statute and customary international law. However, 
the disturbing element is the restrictive clause: ‘‘in the absence of any 
agreement to the contrary,” which may indicate that the power of the 
Court to decide on its own jurisdiction can be derogated by the will of 
the parties manifested, for instance, in the instruments conferring juris- 
diction upon the Court. Now, the Court exercises compulsory jurisdiction 
in virtue of unilateral declarations made by states parties to the Statute 
pursuant to Article 36, paragraph 2. In any given dispute referred to 
the Court, the unilateral declarations of the parties constitute the con- 
ventional bond, the vinculum jurts, on the basis and within the scope of 
which the Court exercises its judicial function in that dispute. In the 
event that the declarations are not identical in terms, the conventional 
or consensual basis is established at the level common to both declarations. 
This is so, as the Court repeatedly declared, by reason of the principle 
of reciprocity. Insofar as the Connally type of reservation is concerned, 
the Court applied this principle explicitly in the Norwegtan Loans Case. 

The question then must be faced, it is submitted, whether an agreement 
incorporating the Connally-type reservation in the juridical bond estab- 
lished between the parties to the dispute and conferring, within its limits, 
jurisdiction upon an arbitral tribunal or upon the Court is the sort of 
agreement the Court contemplated when it declared that, ‘‘in the absence 
of any agreement to the contrary,” an international tribunal had the right 


81 Nottebohm Case (Preliminary Objection), Judgment of Nov. 18, 1953, [1963] 
T.O,J. Rep. 111 at 119. Italics supplied. 
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to decide as to its own jurisdiction. In accordance with the Court’s own 
statement, two hypotheses must be distinguished: in one, an ordinary tri- 
bunal of arbitration would be involved, whereas in the other, the Court 
itself. In the former case the powers of the tribunal, including the power 
to adjudicate pleas to its jurisdiction, would be governed by principles 
of general or customary international law. As stated by the Court and 
developed by doctrine,®* there is little doubt that under those principles 
the tribunal has that power. The parties may, however, stipulate to the 
contrary in the instrument establishing the tribunal, and if they did, 
there would be little doubt that the will of the parties would prevail 
over customary international law, since under that law the tribunal de- 
rives its powers from the consent of the parties. The opposite conclusion, 
that is, that the power of the tribunal to adjudicate its own competence 
must prevail over the will of the parties, could only be based on the 
notion of a hierarchy of norms. According to this, norms of a higher 
rank cannot be modified or set aside by the will of the parties. It must 
be conceded, however, that, attractive as it may appear, the theory of the 
hierarchy of norms, pursuant to which norms of a lower rank in the 
legal order cannot derogate from norms of a hierarchically superior rank ` 
is not, or at any rate is not yet, solidly established in state practice or 
accepted in doctrine. Any implicit or explicit proposition based on that 
theory would at this time appear to be debatable. 

In the second hypothesis we confront the Court and a fundamental 
principle of the Statute, i.e., of conventional international law rather, than 
of customary international law. The question thus becomes one of the 
relationship between one conventional instrument, namely, the Charter 
of which the Statute is an integral part, and another but conflicting con- 
ventional instrument, namely, that resulting from unilateral declarations 
of acceptance of the compulsory jurisdiction of the Court. Conflicts be- 
tween undertakings of a conventional character on the same plane or of 
the same order of rank are usually resolved by resort to generally accepted 
rules of construction, such as the rule of lex spectalis or the rule of lex 
postertor. The application of either maxim would yield the result that 
the agreement resulting from the conflicting declarations of acceptance 
and the principle of reciprocity must prevail. At this point, however, 
there arises the further question, which must be considered, namely, 
whether the Statute is hierarchically superior to the will of the parties 
and therefore beyond their juridical capacity to stipulate clauses in con- 
tradiction with it, except, of course, in matters for which such faculty is 
explicitly provided, as in Article 86, paragraph 3. In this context 
Article 103 of the Charter is relevant,®* and this provision, it is submitted, 
may well constitute the missing link in the juristic effort to remove the 


82 See Georges Berlia, ‘‘ Jurisprudence des Tribunaux Internationaux en ce qui con- 
cerne leur compétence,’’ 88 Hague Academy Recueil des Cours 105-157 (1956, II). 

88¢*In the event of a conflict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail,’? 
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road-block posed by the Connally-type reservation. Article 92 formally 
declares not merely that the Court ‘‘shall function in accordance with 
the annexed Statute,” 5% but also that the Statute ‘‘forms an integral part 
of the present Charter.” The international agreement resulting from 
unilateral declarations of acceptance, one of which includes the Connally 
type of reservation, creates the obligation for one party to accept as 
valid the exercise of the unilateral right by the other to determine the 
subject matter of the dispute as falling essentially within its domestic 
jurisdiction. Such an obligation, pursuant to Article 108, cannot prevail 
over the obligation of Members resulting from Article 36, paragraph 6, 
which is to be regarded as one of ‘‘their obligations under the present 
Charter.’’ On the contrary, the obligation under the present Charter, 
that is, the obligation to let the Court decide upon its jurisdiction with 
binding effect for the parties, must be deemed superior to the conflicting 
obligation to accept the adverse party’s determination ‘‘under any other 
agreement.” Article 103 does not speak of the validity or invalidity of 
obligations in conflict with the Charter; it merely provides a practical 
rule of thumb for choosing the obligations which shall prevail in a given 
- situation, those under the Charter, including the Statute of the Court, or 
those stipulated by the parties. 

It must be admitted that the legal import and range of Article 103 
of the Charter has never been judicially tested, and although it may offer 
a practical and convenient solution of the intractable problem posed by 
the Connally type of reservation, the line of reasoning developed above 
may not commend itself to the Court. The Court has usually shown 
respect for the sovereignty of states, but the Court has also considered 
itself as guardian of the system of compulsory jurisdiction. 

Reliance on Article 103 of the Charter in order to safeguard the 
integrity of Article 86 would require an acknowledgement of the hierarchy 
of norms, at least for Members of the United Nations, and the resultant 
limitation upon their sovereignty. The Connally type of reservation, it 
is submitted, could hardly stand up to the test of Article 103. It may 
be neither surprising nor improper to suggest that states assumed certain 
limitations upon their sovereignty by joining the United Nations on con- 
dition of accepting, under Article 4, paragraph 1, ‘‘the obligations 
contained in the present Charter.’’ One of these obligations, and a very 
elementary one at that, is to let the Court decide controversies relating 
to its jurisdiction. As indicated above, the Court would and should be 
spared the invidious task of having to declare the Connally type of reserva- 
tion invalid. By invoking Article 103 of the Charter, the Court would 
need only to find that there existed a conflict and that the prior and superior 
principle of Article 36, paragraph 6, of the Statute shall prevail. 

In conclusion one might observe that, jis desirable to introduce 
a veto into the Se the Jal one of its principal 
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_ organs, which the Soviet Union attempted to do by means of its ‘‘troika’’ 
‘proposal, it would appear even more undesirable for the United States to 

‘insist upon introducing a veto into the application of the system of 
compulsory jurisdiction administered by the Court, which is another 
principal organ of the United Nations.® 


85 Said Judge Lauterpacht: ‘‘If thus practically every matter can be plausibly, 
though not necessarily accurately, described as a matter essentially within the domestic 
jurisdiction of the State concerned and if that State is the sole judge of the question, it 
is clear that, as the result, the element of legal obligation is reduced to a vanishing 
point.’ Case of Certain Norwegian Loans, Judgment of July 6, 1957, [1957] I.0.J. 
Rep. 9, at 52. Preuss, loo. cit. at 729, had already observed: ‘‘ The effect of the Connally 
Amendment is to give the United States a veto upon the jurisdiction of the Court 
after a dispute has been referred to it by an applicant state.’’ 


ROLE OF THE “NEW” ASIAN-AFRICAN COUNTRIES 
IN THE PRESENT INTERNATIONAL LEGAL ORDER * 


By R. P. ANAND 
Rockefeller Foundation Fellow, Columbia University 


The establishment of an effective rule of law in the international society, 
we have been told time and again, is the only way to save the world 
from the danger of its plunging into the holocaust of an atomic-missile 
war which, if it ever comes, will mean an over-all destruction. But while 
the ideal is admitted, the difficulties of its achievement must not be under- 
estimated. The road toward the sort of world legal order to which we 
all aspire is seriously blocked. Among the many problems that lie ahead, 
two are of unusual importance: first, the problem of building an ac- 
ceptable legal order in the absence of a true universal community having 
similar political and social values and interests; and secondly, the problem 
of making greater use of legal methods in the settlement of international 
disputes. 

I 


The present body of international rules applicable between states, so- 
called international law, was developed among the Western European 
countries during the last four centuries and is basically the outcome of, 
or is dominated by, their influence. Though in the beginning these rules, 
derived from the principles of Jus Naturale and Jus Gentium of the 
Roman legal system, were thought to be applicable between all the coun- 
tries of the world, during the nineteenth century there developed a spirit 
of provincialism in Europe. Thus, while the fathers of modern inter- 
national law, Vitoria, Suárez, Gentili, Grotius, Pufendorf, Bynkershoek, 
Wolff and Vattel, conceived of it as a universal system, leading writers 
of the last century and the early years of the present century, such as 
Wheaton, Phillimore, Hall, Oppenheim, Fauchille, Westlake and others, 
declared it to be applicable only between the European Powers! In 
order to bring other countries under its sway, they were required to be 
formally admitted to this closed group. Thus Hall said: 


. . as international law is a product of the special civilization of 
modern Europe, and forms a highly artificial system of which the 
principles cannot be supposed to be understood or recognized by 
countries differently civilized, such states only can be presumed to 
be subject to it as are inheritors of that civilization. They had lived, 


*The author gratefully acknowledges the assistance of the Rockefeller Foundation, 
which granted him a fellowship in 1960-1961 for doing research on the International 
Court of Justice and confidence among states. 

1C. W. Jenks, Common Law of Mankind 66-74 (1958). 
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and are living, under law, and a positive act of withdrawal would 
be required to free them from its restraints. But states outside 
European civilization must formally enter into the circle of law- 
governed countries. They must do something with the acquiescence 
of the latter, or some of them, which amounts to an acceptance of the 
law in its entirety beyond all possibility of misconception.? 


The views of other writers are also more or less the same and there is ° 
difference only in degree of emphasis. Professor (now Judge) Jessup 
has rightly defined this earlier international society as ‘‘a selective com- 
munity with a provincial outlook’’ into which ‘‘the Islamic, much less the 
Hindu and Buddhist, worlds were not admitted. The Western Hem- 
isphere (including what is now the United States) had only colonial 
membership.’’ ® 

After 1776 the American countries one by one attained their independ- 
ence, and, being of the same kith and kin as their former masters, even- 
tually took their place in the community of nations, despite the Holy 
Alliance.* It was in 1856 that an oriental country, Turkey, was for the 
first time formally admitted to the club by the Treaty of Paris; and 
later China and Japan were forced in against their wills. At the First 
Hague Peace Conference in 1899 five Asian states, with age-old traditions, 
Turkey, China, Japan, Persia and Siam, took part in a major interna- 
tional conference for the first time. At the Second Hague Conference 
in 1907, Latin American Republics, which had thrown off the yoke of 
colonialism, played a significant rôle on the international stage. After 
the First World War, the Covenant of the League of Nations represented 
the first attempt to organize on a constitutional basis a universal family 
of nations. But though the League gave the first opportunity to coun- 
tries such as Iraq and Egypt of appearing on the modern international 
stage, and was increasingly concerned with some extra-EHuropean issues, 
its center of gravity throughout its existence continued to remain in West- 
ern Europe.’ Bs eed — 

After the Second World War, in 1945, when a second effort was made 
to establish a universal world order, the whole balance of forces had 
changed. The United Nations reflects this revolutionary change on the 
international scene. We have, for the first time in history, a general 
international organization which, for all practical purposes, is of a world- 
wide character. (With the emergence and participation of Asian-African 
countries, international society has become a true world society with 
already more than a hundred members, and some more coming in. 
\ As we have said earlier, the present international law was developed 
during the last four centuries and specially consolidated and systematized 
during the last part of the nineteenth and the beginning of the present 
century. Asian and African countries had very little to do with it because 


2W. E. Hall, A Treatise on International Law 40 (7th ed., 1917). 

8 P. C. Jessup, The Use of International Law (The Thomas M. Cooley Lectures at 
the University of Michigan Law School) 20 (1959). 

4P. O. Jessup, tbid. 21. 5 Jenks, op. cit. note 1, pp. 62—63. 
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they were conquered and colonized and made to serve merely the interests 
of the metropolitan states and their masters. j Though it can hardly be 
denied that there were certain well-developed principles of inter-state 
conduct in ancient countries, such as India, China, Egypt and Assyria,’ 
which had quite advanced forms of civilization, there does not seem to 
be any connection between those principles and the international law 
now in force.» There is, it is true, a certain degree of parallelism between 
certain institutions familiar to the earlier world and corresponding insti- 
tutions of our own times, such as diplomatic envoys and their immunities, 
certain treaty relationships, distinction between combatants and non- 
combatants in a war, and so on, but they have left no trace of continuity 
in history. Perhaps it might be approaching the truth to say that the 
necessities of intercourse between nations provoked a somewhat similar 
response, however widely the concomitant circumstances differed” There- 
fore, though as a science international law can be traced back several 
centuries, it was only the sixteenth century which witnessed the birth 
of modern international law, and the Asian countries, in spite of their 
rich heritage, were unable to contribute anything to its development 
because of their subordinate positions. 

But even in Europe the small countries existing at that time did not 
participate very actively in this process. It is only natural that the 
participation of the smaller and less developed countries in international 
affairs should be less active. Accordingly, their contribution to the formu- 
lation of general practice, and hence customary law, is considerably more 
limited. „Apart from this, the political mechanics of the nineteenth cen- 
tury ae the methods of creating international law based on the order 
resulting from the Congress of Vienna, on the doctrine of the balance of 
power, and on the recognized supremacy of the states that formed the 
European Concert, naturally resulted in according a comparatively minor 
rôle to the smaller states. Sometimes, when the interests of the great 
Powers did not fully coincide, as, for instance, in the case of the law of 
the sea, the principles that came to be formulated did not run directly 
counter to the aspirations of the small states, but neither did they reflect 
their future needs fully.® 

‘In some other fields, however, the rules appear to have been conceived 
and formulated specifically to suit the interests of the great Powers. Such 
is, for instance, the system of capitulations, under which certain states 
were compelled to accord to aliens privileges that put them beyond the 
realm of law and outside the jurisdiction of the territorial state, a posi- 
tion which was no longer tolerable when it became the ambition of the 
stdte’s own nationals to enjoy equality of rights with aliens.'~So also in 


6G. 8. Pathak, Welcome Address, 1 Indian Journal of Int. Law 4 (1960); Jawaharlal 
Nehru, tbid. 6. 

1J. H. W. Verzijl, ‘‘ Western European Influence on the Foundation of International 
Law,” 1 Int. Relations 41 (1955). 

8 Jorge Castafieda, ‘‘The Underdeveloped Nations and the Development of Inter- 
national Law,’? 15 Int. Organization 38 (Winter, 1961). 
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the vast body of law relating to the responsibility of states the’ rales 
now in force 


were established, not merely without reference to small states but 
against them, and were based almost entirely on the unequal relations ` 
between great Powers and small states.® 


Dr. Luis Padilla Nervo, Mexican member of the International Law Com- 
‘mission, commented in this connection: 


Such inequality of strength was reflected in an inequality of rights, 
the vital principle of international law, par in parem non habet im- 
perium, being completely disregarded. 


Continuing, he said: 


As a corollary to that state of affairs ...in international law an un- 
bridled positivism had reigned supreme, whose sole criterion was the 
practice of states, and in the nineteenth century that meant the prac- 
tice of great Powers. Once international lawyers had abandoned the 
criterion of justice in assessing the conduct of states and reduced 
the systematization of law to a catalogue of the practice of states, it 
was hardly surprising that the doctrine of state responsibility became 
a legal cloak for the imperialist interests of the international oligarchy 
during the nineteenth century and the beginning of the twentieth.’ 


Many actions of the European imperialistic Powers and many of their 
acquired rights which, in the opinion of numerous European authors, are 
still valid, have come to be challenged according to the law as it was. 
in force even at the time when those actions were committed and those 
rights acquired. Thus it has been argued that 


Despite the fact, then, that the extension of colonial rule proceeded 
by force of arms, or more often by treaties of cession with native 
chiefs, the international lawyers were compelled to conclude that all 
the relevant legal acts were nullities.? ` 


When the European Powers arrived in India, for ETAN they bad 
to deal with organized political bodies whose legal conceptions facilitated 
the immediate establishment of mutual relations. They did not find 
themselves in an area of lawlessness, but rather were confronted with a 
sui generis family of nations extending all over Asia. Its public/and 
private law might differ from that prevailing in Europe, but it was based 
on the same principles of justice. International law applied to the relations 
between the East and West in the sixteenth century and later was a law 
of reciprocity which accepted the sovereignty of Indian and Asian rulers 
and communities. Not only Grotius but also Pufendorf, Vattel and other 
classical writers testified to this state of affairs. It was only after the 
establishment of Western colonial rule in Asia that writers on inter- 


9 Luis Padilla Nervo, 1957 I.L.O. Yearbook (I) 155. 
. 10 Ibid. , 

u D. P. O’Oonnell, ‘‘International Law and Boundary Disputes,’? 1960 Proceedings, 
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natjonal- lav Tarii to deny sovereignty to these mA and communities. 
. Following the views of the positivists as opposed to naturalists, the late 
nineteenth-century English authors argued that uncivilized peoples had 
no capacity in international law. This led to the characterization of their 
territories as terrae nullius. But these views, even if accepted, could 
not have any retroactive effect. The classic law on the matter had been 
clear beyond doubt.?? 

The English doctrine of act of state was also perhaps inspired by the 
view that the Crown’s legal transactions with ‘‘uncivilized’’ peoples were 
.above and beyond the law. According to Professor O’Connell, 


It is not only a typical piece of the late 19th-century arrogance, this 
denial of juristic capacity in native chiefs, but it leads to the absurd 
and morally reprehensible conclusion that the colonial authorities, 
having gone through the motions of good faith, could then without 
a pang of conscience tear up their solemn legal.acts as being void.75 


These acts of the colonizing Powers came to be recognized on the basis 
of actual physical control and the rule of effectiveness.** 

The trend described above does not, of course, manifest itself through- 
out the entire field of international law. But there are still numerous 
instances that reflect such an unequal state of affairs. It is not, therefore, 
surprising to find that states that were victims of such an unequal position, 
and were passive objects of these rules of international law, often give 
the impression that they rebel against their application. Sometimes this 
rebelliousness is direct and quite apparent, as in the case of populations 
that aspire to full international personality and resort to force to liqui- 
date an ancient protectorate, a situation, though sanctioned by inter- 
national law, that is not in consonance with present political, social and 
economic conditions. In other cases the resistance may assume indirect 
forms, such as the refusal of a country to accept the jurisdiction of the 
International Court of Justice. — 

But though gome rules of international law have come to be challenged 
in a few places by the ‘‘new’’ states, they are only those which are not 
consistent with the new international order. "What is stressed is the 
need for international law to be responsive to the needs of the new factual 
situations to which it is being applied. It is pointed out that international 
law should reflect a consensus of the entire world community, including 
the new emerging states. If this is not the case, the rules of law would 
necessarily appear antiquated, and would furnish an insufficient basis 
upon which to apply legal principles to the solution of international 
problems.1® It is, therefore, said that unjustified and harmful political 
considerations should be eliminated and the law should be modified so as to 


12C, H. Alexandrowicz-Alexander, ‘‘Grotius and India,’’ 3 Indian Year Book of Int. 
Affairs 363-367 (1954); ‘The Discriminatory Clause in South East Asian Treaties in 
Seventeenth and Eighteenth Centuries,’’ 6 ibid. 126 ff. (1957). 

18 D. P. O'Connell, loc. cit. 81. 14 Ibid. 82. 

15 George M, Abi-Saab, ‘‘The Newly Independent States and the Bebe of Domestic 
Jurisdiction,’’? 1960 Proceedings, American Society of International Law 84-90, 99-101. 


. 388 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 56 


reflect the essential principles of the United Nations Charter) As Mr. 
C. W. Jenks has said in his recent most informative and thought-provoking 
book, The Common Law of Mankind: 


- It is not the primary function of international law in the second half 
of the twentieth century to protect vested interests arising out of an 

' international distribution of political and economic power which has 

. irrevocably changed, but to adjust conflicting interests on a basis which 
contemporary opinion regards as sufficiently reasonable to be entitled 
to the organized support of a universal community.?* 


There is, it is pointed out, a need to ‘‘replace the cold and naked positivism 
that had presided over the formulation of existing rules by an imaginative 
innovation based on the new values and needs of the contemporary 
world.” 1t 

Referring to this very problem, Dr. R. B. Pal, the Indian member of 
the International Law Commission, said that 


. . international law was no longer the almost exclusive preserve 
of the peoples of European blood, ‘‘by whose consent it exists and - 
for the settlement of whose differences it is applied or at least in- 
voked.’’ Now that international law must be regarded as embracing 

A other peoples, it clearly required their consent no less.!8 
T 


his does not, however, mean that the ‘‘new’’ Asian-African countries 
are not prepared to accept the whole body of present international law. 
International law has in fact come to be accepted by these countries 
except where it is still found to support past colonial rights or is clearly 
inequitable by the present standards of civilization. The occasional out- 
bursts against the present system of international law and demand for 
its adaptation to present-day conditions reflect only protests against these 
inequities.!® There is never any plea for its over-all rejection.2? The 
“new” countries have come to accept international law as such and they 
always plead their cases according to its rules. They in fact claim to 
be ‘‘serupulous’’ adherents to it.2* They believe it acts as a: protection 
for them because they are the weaker members of international society. 
Vt is perhaps not correct to say that the Oriental countries do not 


18C. W. Jenks, Common Law of Mankind 85 (London, 1958). 

11 Padilla Nervo, loo. cit. note 9, p. 155; El Erian, ibtd. 161; Faris Bey El Khouri, 
ibid. 169. 18 1957 I.L.C. Yearbook (I) 158. 

19 Raj Krishna, ‘‘Crisis in International Law,’’ National Herald (Lucknow), April 
29, 1957, quoted by Quincey Wright, ‘‘The Influence of the New Nations of Asia and 
Africa upon International Law,’’ 7 Foreign Affairs Reports 39, footnote (1958). 

20 Hafez Ghaneim, ‘‘The Asian-African Legal Consultative Committee—1958,’’ 14 
Revue Egyptienne de Droit International 63 ff. (1958), 

21 P. C. Jessup, op. ctt. note 3, p. 27. One may argue that once they commit them- 
selves to these rules of international law by interpreting the rules in their own favor, 
the principle of estoppel applies. They cannot later claim not to be equally bound by 
these rules. 

22 V. K. Krishna Menon, ‘‘Statement in Lok Sabha on Withdrawal of Kashmir Case 
from U. N.,’’ 4 Foreign Affairs Record 100 (1960). 
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accept the present system of international law because it was developed 
by Western Christian civilization and is not in accord with their enltures 
and philosophies.” Having achieved independence and emerged as mem- 
bers of the international community in this modern age, these countries 
cannot afford to live on the ideas of the past. Their problems had already 
been determined for them. In today’s shrunken world the peoples of 
Asia and Africa cannot regard themselves as separate or distinct from 
the rest of the world. Their problems, their fortunes, and their destinies 
are inevitably bound up with the rest of the world. Being rightly proud 
of their rich heritages and glorious cultures, these peoples are already 
engaged in fashioning a mode of life which should be a synthesis of 
Western civilization, with all its progress and advancement, and their 
own cultural heritages.* There have already been such revolutionary 
changes in their social lives as to ‘‘make the period before the Second 
World War look like a forgotten ancien régime. wd 

Moreover, the protest against some rules of international law is not 
confined to Asian and African states. We find that even the Latin 
American countries, which have the same cultural, social and religious 
heritage as the European countries—in other words, which are part of the 
same Western Christian civilization, have challenged the present system 
of international law in a number of places. Thus we have seen earlier 
a statement by the Mexican member of the International Law Commission. 
The Calvo and Drago doctrines that emerged from the Latin American 
countries are also challenges to the traditional international law which 
is against the interests of debtor states. Even today we find some of these 
countries trying hard to change international law in order to make it 
more equitable.*® It is not strange to. find that some of the smaller Euro- 
pean countries, which find the traditional law inimical to their interests, 


28 At least it requires a lot of further research to prove that the basic principles under- 
lying the legal systems of the Eastern countries are different from those of the Western 
countries. So far, the studies carried on in this field show that the fundamental prin- 
ciples underlying different legal systems are all in harmony with each other. Speaking 
about Hindu law, for example, Professor Harrop A. Freeman of Cornell University 
says: ‘‘Hindu jurisprudence is-not ‘ideologically different’ from our own.’’ He further 
asserts: “f... there is no eastern or western philosophy and no eastern or western 
law.’’ 8 Indian Year Book of Int. Affairs 182, 213-214 (1959) ; see also Arthur Larson, 
‘World Rule of Law: An Idea Whose Time Has Come,’’ Danforth Foundation Project 
Lectures, 1959-1960, Lecture No. 3, pp. 1-11; ‘‘ Arms Control Through World Law,’ 
Daedalus 10, 44-45 (1960); Jenks, op. cit. note 1, Ch. 2. 

24 You Chan Yang (Korean Ambassador to the U. S. A.), ‘‘Possible Permanent 
Cleavages in Asia,’’ 818 Annals of the American Academy of Political and Social 
Science 97 ff. (1968); Mohammad Ali (Pakistan Ambassador to the U. 8. A.), ‘‘Fac- 
tors Looking to Eastern World Leadership,’’ ibid. 132 ff. i 

25 K. M. Panikkar, ‘‘The Afro-Asian States and Their Problems 12-14 (New York, 
1959). 

28 Thus in a long-standing dispute between Great Britain and Guatemala over the 
territory of Belize, the former wants to take it before the International Court so that 
the controversy might be resolved according to international law. Guatemala rejects 
the offer but is prepared to submit the dispute to the Court to be decided ex aequo et 
bono, which Britain is not in a mood to acecpt, J. Castañeda, loc. cit. note 8, pp. 41-42. 
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have also not failed to challenge it and demand its modification. Such, 
for instance, is the case of the English fisheries off the coast of Iceland.” 


I 


The whole attitude of the ‘‘new’’ countries could be summarized in 
the liquidation of imperialism in its widest meaning, with all its political, 
military, economic and psychological implications. They want to change 
the status quo, and are striving to restructure their societies and the inter- 
national society to reach a more equitable situation in which they can 
share the blessings of modern civilization on an equal footing. They want 
to modify some of the nineteenth-century conceptions of international law 
to bring them into conformity with the principles of the United Nations 
Charter. : : 

There is no doubt that the wave of nationalism in the new and under- 
developed states has led them sometimes to take excessive and perhaps 
unreasonable positions against the colonial Powers. The present division 
of the world into two power blocs, when even limited use of force as 
a matter of self-help is prohibited and has become very difficult in view 
of the danger of its developing into general and atomic war, helps them 
to maintain their positions without much fear from the power of big 
states. But we find that older Powers have also failed to give adequate: 
even-handed support to international law. The Suez affair is a case in 
point.” The latter case shows that the present international atmosphere 
has created a situation in which there is a balance of conflicting interests 
favorable to the development of international law. After all, the problem 


27 In 1948 Iceland put into effect a system of straight base lines around the island, 
from which the breadth of its territorial waters was to be measured. In 1958 it 
extended its exclusive fisheries jurisdiction out to a distance of twelve miles from the 
above-mentioned base lines. Great Britain, not recognizing Iceland’s right to take 
these measures, proposed that the matter be taken before the International Court of 
Justice. Iceland did-not agree to take the dispute to the Court and resolve it in 
accordance with the international law in force, and was trying, in its turn, to achieve 
in international conferences the recognition of a new general rule that would vindicate 
its stand in the dispute. See Oastafieda, ibid. 42. Recently the dispute has been settled 

through an agreement whereby the United Kingdom, recognizing the dependence of 
` Ieeland’s economy on fish and fish producta, has agreed not to object to the twelve-mile 
fishing zone around Iceland, to be measured from new base lines redrawn in Iceland’s 
favor, running from headland to headland instead of following the indentions of the 
coast. In return, Iceland, for a transitional period of three years, has agreed to admit 
British vessels in certain parts of a six- to- twelve-mile zone at certain times of the year. 
It is interesting to note that Iceland ia resolved to extend her fisheries jurisdiction atill 
further, but has agreed to give six months’ notice before claiming any such extension 
and has also agreed, in case of a dispute in relation to such extension, to refer the matter 
to the International Court of Justice. New York Times, Feb. 28, 1961, p. 10; see also 
D. H. N. Johnson, ‘The Anglo-Icelandic Agreement of March 11, 1961,’’ 10 Int. and 
Comp. Law Q. 592-594 (1961). 

28 George M. Abi-Saab, loc. ctt. note 16, p. 90. 

39 Julius Stone, ‘‘The Rule of Law in the Relations of States,’’? Unpublished John 
Field Simms Memorial Lecture delivered at the University of New Mexico, April, 1959, 

30 Jessup, The Use of International Law 15, 28, 183-134 (1959). 
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is no longer a new one. International law has never remained static.* 
As is well known, the problem’s first important manifestation was when 
the new Latin American states challenged much of the then existing legal 
order at the Hague Conference of 1907. It is clear that the Latin Ameri- 
can contribution to international law has added greatly to its strength, 
vigor and authority.*? There is every reason to hope that the more recent 
challenges to existing international law will have a similar effect, and that 
adjustments registered in agreed law will result. 

This, however, does not mean that there is a need for any radical change 
in international law. This, by its very nature, is bound to be a slow 
‘process. Fundamentally, the interests of the smaller states are equally 
tied to international law, even though for a time they may be able to 
benefit by rivalries in the ‘‘cold war.’’ They will have to check their surg- 
ing nationalism by a sense of responsibility and self-restraint. Similarly, 
` strong states will have to look into the future and forego ‘‘the imagined 
momentary advantage of employing a superior force to safeguard invest- 
ments, to suppress ineradicable yearning for freedom, to vindicate rights, 
to bolster waning prestige.” As it has rightly been said, ‘‘lost causes 
cannot be won by obsolete political weapons.’’** They will have to be 
prepared to see modifications of some of the old orthodoxies. Develop- 
ment of the law may first seem to make it less, rather than more, certain, 
for it is not unlike metal being reshaped for a new purpose, and may 
have to be softened before it can be reshaped and hardened.** But that, 
it is felt, is the first step to make the present legal order more acceptable. 


Il 


Now we come to the second problem of making greater use of legal 
methods in the. settlement of international disputes. One of the basic 
foundations of a civilized order is a system of courts with jurisdiction to 
decide any disputes that might arise. In fact the rule of law parallels 
the growth of civilization. But law today stops short at international 
disputes. As is well recognized, no state can, without its consent, be com- 
pelled to submit its disputes with other states either to mediation, to 
arbitration or to any other kind of pacific settlement." States have all 
along been extremely reluctant to end this habit of being their own judges. 
Thus, after centuries’ of protracted struggle, when a permanent court 
came to be established in the international field in 1920, compulsory juris- 
diction could not be conferred on it. Both in 1920, when the Statute of 
the Permanent Court of International Justice was drafted, and again in 
1945 when it came to be revised and changed by the Statute of the Inter- 
national Court of Justice, the great Powers blocked the way to the ideal 
of a powerful Court. Instead, the conferment of such a jurisdiction was 


31 Quincy Wright, loc. oit. note 19, pp. 33-89, 

82 R. Y. Jennings, The Progress of International Law 44-45 (Cambridge, 1960). 
33 Jessup, op. cit. note 30, pp. 153-154. 34 Jennings, op. cit. note 32, pp. 47-48, 
35 Eastern Carelia Case, 1 Hudson, World Court Reports 204, 
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made optional by Article 36, paragraph 2, of the Statute of the Court.** 
During the life of the Permanent Court, at certain times as many as 41 
states were bound by the Optional Clause provision of the Statute,®" of 
course with a number of reservations which in fact curbed to a consider- 
able extent the scope of the compulsory jurisdiction of the Court. Although 
there was a great enthusiasm among the states at the San Francisco Con- 
ference in 1945 for conferring compulsory jurisdiction on the Court, and 
although international society has come to be considerably broadened 
with the emergence of so many new states, we find that there are only 
38 states at present bound by this provision of the Statute. Not only 
that, but their declarations have been riddled with such damaging and 
unprecedented reservations that many’ of them can be regarded as negli- 
gible and confer jurisdiction on the Court in name only.* Of these 38 
states, many of which have, after all, though half-heartedly, accepted the 
jurisdiction ‘of the Court, there are 12 West European, 9 Latin American, 
8 Asian, 3 African, the United States, Israel and the four older British 
. Dominions—Canada, Australia, South Africa, and New Zealand. Con- 
‘spicuous by their absence are the states of the Soviet group. 

Moreover, up to now the International Court has been the most unused, 
though still the most promising, instrumentality there is for peace. During 
about 16 years of its existence, it has decided only 19 cases and given 11 
advisory opinions.*® But with the little work it has been given to do, it 
has proved its worth and has been the subject of general and well-merited 
praise, Apart from an extensive body of case law, which is evidence of 
existing international law of the highest value, the Court, by adopting 
a policy of progressive realism, has become one of the chief instru- 
mentalities for the gradual development and growth of international law. 
Moreover, by and large, the judgments of the two courts give them ‘‘a 
reasonable claim to be included among tribunals of ‘acknowledged’ impar- 
tiality.’’*° It is significant that, although the reaction of a number of 
people untrained in international law and unfamiliar with the Court or 
its jurisprudence has been adyerse,* the most competent professional 


368ee Report of the Rapporteur of Committee IV/1, 18 U.N.O.1.0. Docs. 382-884 
(San Francisco, 1945); M., O. Hudson, ‘‘The New World Court,’’ 24 Foreign Affairs 
83 (1945). 

37 M. O. Hudson, International Tribunals, Past and Future 76 (1944). 

380. H. M. Waldock, ‘‘Decline of the Optional Olause,’’? 83 Brit. Yr. Bk. of Int. 
Law 244 ff. (1955-1956); H. W. Briggs, ‘‘Reservations to the Acceptance of Oom- 
pulsory Jurisdiction of the International Court of Justice,’? 93 Hague Academy Resneil 
des Cours 229 ff. (1958, I). 39 1960-1961 I.0.J. Yearbook 43-81. 

40 Jessup, The Use of International Law 120 (1959). According to William Samore, 
‘c... sweeping allegations or ‘historical’ statements to the contrary, the scales of 
justice at the international level have generally been balanced with as pleasing a 
degree of impartiality as ever graced an American courthouse.’’ ‘‘ National Origins 
vs. Impartial Decisions: A Study of World Court Holdings,’’ 34 Chicago-Kent Law 
Rev. 194 (1956). 

41 See Compulsory Jurisdiction, International Court of Justice. Hearings before the 
Committee on Foreign Relations, U, 8, Senate, 86th Cong., 2nd Sess. on §. Res. 94, 
Jan. 27 and Feb. 17, 1960, 
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opinion finds no reason for lack of confidence in the personnel or the 
integrity of the Court or in the predictability of its jurisprudence It 
seems, therefore, that distrust of the competence and impartiality of the 
International Court of Justice is hardly the reason why governments do 
not submit more cases to that tribunal. It may also be safely said that, 
although minor shortcomings or flaws from one point of view or another 
may be found to exist in the Statute of the Court, they are not of such 
proportions as to explain the relatively insignificant part of the Court in 
world affairs.*4 

_ The question, therefore, which requires to be answered is: Why are 
‘states reluctant to recognize the jurisdiction of the Court, whether gen- 
erally or for the purpose of a particular dispute? But as the answer to 
this question depends on an analysis of the motives of governments, it 
is not possible to give a definite answer, since sources of information on 
such motives do not flow freely. The answer, therefore, must be in the 
nature of certain hypotheses, based on whatever observable facts are 
available, but constantly subject to verification and correction in the light 
of new facts. It is an interesting study, but because of our self-imposed 
limits, we shall concentrate here on the attitude of Asian-African countries 
which have recently emerged and become independent participants in 
international affairs. 

Comparatively few Asian and African countries have accepted the 
compulsory jurisdiction of the International Court of Justice under the 
optional provision of its Statute,** and, as the record shows, these countries 
have generally been reluctant to go before the Court for the settlement 
of their disputes *® in the short time that most of them have been inde- 
pendent. ‘Western scholars have given different reasons for their general 
apathy towards the Court and propounded some theories about their 
general reluctance to submit to any third-party judgment. 


IV 


Thus, according to Professor Northrop, because of the intuitive phi- 
losophy and religion of Asia, whether Confucian, Gandhian Hindu or 
Buddhist, the Asians are against the use of codes and litigation. There 


42 H. W. Briggs, ‘‘Confidence, Apprehension and the International Court of Justice,’? 
1960 Proceedings, American Society of International Law 26-27. 

43 Jessup, op. cit. note 40, p. 124, 

44 Max Sgrensen, ‘‘The International Court of Justice: Its Role in Contemporary 
International Relations,’’ 14 Int. Organization 272 (Spring, 1960). 

45 Thus, out of 24 Asian and 28 African states Members of the U.N., 9 Asian 
(including Israel) and 4 African (including South Africa) states have accepted the 
compulsory jurisdiction of the International Court of Justice under the Optional Clause 
of its Statute. 1960-1961 I.C.J. Yearbook 195 ff. 

48 Out of the 33 contentious cases submitted to the Court they have been parties in 
five cases. In four cases (Anglo-Iranian Oil Co., ‘‘Electricité de Beyrouth”? Co., Right 
of Passage over Indian Territory, and Compagnie du Port, des Quais et des Entrepdts 
de Beyrouth and Société Radio-orient) they have appeared as defendant states against 
European countries; in one case (Temple of Preah Vihear) both the parties (Cambodig 
and Thailand) aro Asian states, 
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. is a traditional Asian theory, Professor Northrop tells us, that all definite, 
determinate things are transitory. And from this transitoriness of all 
determinate things, the Asian draws a far-reaching moral implication 


that any rule built out of determinate meanings, whether it be a 

rule of law for society, a rule of personal conduct or a rule of religion, 
‘ must by the very nature of the meaning of its terms, be something 

that cannot hold at all times for all men under all circumstances. 


The Asian, therefore, believes that to use determinate rules to settle disputes 
between men, regardless of time, place, person or circumstance, is to act 
immorally. Hence they should be compromised through mediation between 
the disputants.” 

Speaking about India and Gandhi’s ideal of peace, which he draws. 
from the Bhagavadgiia and its doctrine of non-attachment, Professor 
Northrop refers to the characteristics of Brahman or God as explained in 
the Gita and which is declared and regarded as the ideal for every Hindu 
to attain. Brahman has been explained as inexhaustible supreme self, 
being without beginning and without qualities, without form, without a 
name and which cannot be told. In short, says Professor Northrop, 


the absolute ‘‘principle’’ for which one would dedicate his life is not 
a principle at all since it cannot be expressed in words or laws, being 
formless, without any qualities or predicates. 


Conversely, he argues, 


anything that can be said or expressed in terms of a definite code or 
law is uncertain, referring only to the qualities and things which 
are transient. Hence, laws cannot be the basis for settling disputes 
except as a last resort with men who are unreasonable. 


On the other hand trust must be put.in the intuitively felt formlessness 
which is Brahman. From this standpoint to appeal to law is merely to 
insist on the transitory, determinate rights and differences, thereby increas- 
ing discord and conflict rather than removing it.“ ) 

This (emphasis upon mediation rather than legal codes and litigation 
for the settlement of disputes, says Professor Northrop, is also common in 
pre-Western Confucian China* and Buddhist Thailand." It does not 
mean that these countries do not have codes. They do. But the attitude 
toward them is different from that of the West. They want to avoid 
‘them. The code is regarded as an evil to be used as a last resort for 
settling disputes between immoral men when the moral way to the settling 
of disputes by intuitive feeling and mediation fails.” ) 

Contrary to this attitude of the Asian countries, for Islam, as for the 
West, justice consists in governing individual persons and disputes under 
codes, commandments or rules which are assumed to be universal and which 


47 F.8.0, Northrop, Taming of the Nations 80-81 (New York, 1952); see also his 
Philosophical Anthropology and Practical Politics 160-168 (1960). 

48 Northrop, Taming of the Nations 68-64 (New York, 1952). 

40 Ibid. 124-125. 50 Ibid, 126. 

51 Ibid. 61-62. 
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make all men equal before the law." This difference centers in the fact 
that the Asian tends to conceive of the Divine and what is common to all 
men as indeterminate or formless, whereas Islam and the West regard it 
as determinate or fixed." 

Professor Quincy Wright also supports this thesis of Professor Northrop. 
According to him, in China particularly, 


‘but in the Orient generally, there has been a preference to settle 
disputes by negotiation, mediation or conciliation rather than by courts 
applying positive law. The Orient has preferred government by good 
men applying intuitions of justice to the facts rather than government 
by law, that is government by magistrates bound by rules making for 
certainty and predictability in decisions.®* f 
(The Asian nations, Professor Wright says, regard law as a body of ethical 
and political principles rather than as a logical system of rules to be 
applied for the solution of disputes and the conduct of relations. Because 
of these traditions, he thinks, the Eastern states favor the flexibility of 
negotiation and conciliation, rather than the certainty of the rule of law, 
to deal with differences. This explains their preference for negotiation 
or conciliation for the settlement of their international disputes rather 
than adjudication and application of positive international law. In fact 
it is the very essence of Asian philosophy that inconsistency and conflict 
are a condition of existence not to be resolved by logical deductions from 
legal principles, but to be dealt with by compromises or synthesis in a 
higher frame of reference.” 

This writer knows little about Chinese philosophy and thinking and it 
may be, as Lin Yutang, Francis S. F. Liu and Chiang Monlin have also 
said, that Chinese are generally reluctant to go before the law, and prefer 
their disputes to be compromised and settled between themselves.’® It 
may be due to peculiar Chinese thinking and philosophy. But, apart from 

‘the fact that great changes have already come in Asian thinking and 
practice after their contact with Western civilization, it must be admitted 
that, due to geographical and other factors, Asian peoples exhibit great 
diversities, not only in their ways of life, but even in their thinking and 
practice.” This writer shall, therefore, concentrate on Indian philosophy 
and thought, on which Professor Northrop relies so much for explaining 
this peculiar attitude of the Asians, 

The basic Asian idea on which Professor Northrop bases his theory is 
the transitoriness of all determinate things and the consequent doctrine 
of non-attachment with this transitory world. As explained in the Gita 
and understood in Hindu thought, this theory is an attempt to solve the 


53 Ibid. 71. 53 Ibid. 81. 

54 Quincy Wright, ‘‘The Influence of the New Nations of Asia and Africa upon In- 
ternational Law,’’ 7 Foreign Affairs Reports 38 (1958). 

ss Wright, ‘‘ Asian Experience and International Law,’’ 1 Int. Studies’ 84-86 (1959- 
1960); see also his Diplomatic Machinery in the Pacifico Area 11, 18, 14 (New York, 
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58 Quoted by Northrop, Taming of the Nations, Ch. 7 (1952). 

57 Quincy Wright, ‘‘ Asian Experience and International Law,” loc. oit. note 55, p. 71. 
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mystery of the relation of God to the world. The greatest thinkers of the 
East, as well as those of the West, admit this mystery." This, however, 
does not mean that worldly relationships should be ignored, because they 
have their purpose. To behave as if they do not exist simply because they 
do not persist is to court disaster. The eternal is manifested in the temporal, 
and the latter is the pathway to the former. Renunciation or non-attach- 
ment is the feeling of detachment from the finite as finite, and attach- 
ment to the finite as the embodiment of the infinite. The two are bound 
to each other, and to separate them is ruinous.*® The Hindus, therefore, 
enforce a strict code of conduct according to dharma, which is right conduct. 
Every form of life, every group of men has its dharma, which is the law 
of its being. 

The theory of Karma, as depicted in the Gita, recognizes the rule of 
law not only in worldly affairs, but also in the world of mind and morals. 
Every act, every thought is weighed in the invisible but universal balance 
scales of justice according to Divine law. The day of judgment is not 
in some remote future, but here and now, and none can escape it. Divine 
laws cannot be evaded. We carry with us the whole of our past. It is 
an ineffaceable record which time cannot blur nor death erase. As we have 
to attain our own perfections by our actions, we must perform our duties. 
A breach of duty is, therefore, not so much a defiance of God as a denial 
of soul, not so much a violation of law as a betrayal of self. Spiritual 
growth and experience are governed by Jaws similar to those which rule 
the rest of the universe. , 

Thus we find that, contrary to what Professor Northrop told us, the 
philosophy of Gita enjoins a strict rule of law and teaches everybody to 
do his worldly duties in order to reach his ideal. Whatever a person does, 
he must be ready for its consequences. Guilt cannot be transferred and 
there is no question of compromise. 

The description of God as formless, without beginning, without end, 
and an inexhaustible supreme self, is an attempt to explain the reality 
behind all this world, which Hindus believe is unknown and perhaps 
unknowable. We feel there is an absolute reality, we know that there 
is the empirical world; we think that the empirical world rests on the abso- 
lute, but the Aow of it is beyond our knowledge. It is an incomprehensible 
mystery which Hindus call Maya. But no theory has ever asserted that 
life is a dream and all experienced events are illusions.’ 

It is impossible for an Asian to interpret or understand, as Professor 
Northrop does, that, because God cannot be expressed in words, being 
formless, without any qualities or predicates, therefore anything that can 
be expressed in terms of a code or law is uncertain, referring only to 
transient things, and so laws cannot be the basis for settling disputes. 


58 S, Radhakrishnan, The Hindu View of Life 67-68 (London, 1949). 
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The two things do not seem to have any connection. One relates to the 
relation between this world and the ultimate Reality, and the other is 
concerned about relationships in the world. According to Hindus, so long 
as one lives in this world he has to live according to certain rules and 
perform his dharma, which is right action according to law. Every Hindu 
understands this and knows that he must follow his worldly duties accord- 
ing to his dharma or law. This is the essence of the Gita’s teaching also 
where Arjuna, having deviated from his right path, was instructed by 
Lord Krishna to do his duty without fear or favor. 

Thus, we find that, while Hindus have meditated upon the potentialities 
of existence beyond the world with an earnestness unsurpassed in the 
history of philosophy, that did not make them forget the concerns of 
worldly life. In the field of jurisprudence their labors were well directed 
“and quite successful. Thus, as revealed by the old Hindu books, Dhar- 
masastras, Arthasastras and different commentaries, there was a well-devel- 
oped system of law both on the civil as well as the criminal side, including 
substantive and adjective aspects. In fact, unlike other ancient laws, such 
as Roman Jaw and earlier English law, which were extremely formal, 
there was in this system no meaningless formalism which could be of any 
importance regarding the consequences of litigation.**: There were sound 
juristic principles of substantive law, which had pre-eminence over the 
rules relating to procedure.” 

An historical study of the Hindu legal system makes it abundantly clear 
that there had been in force a strict rule of law throughout its history. 
The law of the Hindus had always been regarded as all-powerful, above 
the king and as king of kings. Even during the period of strong mon- 
archies, the king was never placed above the law and, as actual cases show, 
there was a possibility of an ordinary person bringing a case against the 
king before a court of Jaw. Like all ancient systems of law, the Hindu 
law was believed to have a Divine origin. The ancient Indian state thus 
lacked the power of legislation.®? This, however, does not mean that law 
was static. Though law could not be altered in theory by legislation, it 
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_ was in fact changed and reformed by interpretation and application, and 
also by new treatises by learned jurists. The king, as we have seen, had © 
no power to make the law; but he had the duty of enforcing it. This he 
did with the aid of learned jurists known as his councilors. As regards 
their qualifications, it was declared that they should be learned in the 
ancient Vedic literature, acquainted with the sacred law, addicted to the 
truth and impartial towards friend and foe.*® Whether as a relic of the 
earlier system of assembly justice or because of the mistrust of the unaided 
powers of the king, it seems to have been an established principle of the 
early judicial system in India that justice should never be administered 
by a single individual.” a 

There was an elaborate system of courts for the administration of justice, 
which was regarded as one of the principal means to keep the people in 
order and to protect them in the proper enjoyment of their rights. As 
. evidenced in the old books of the Hindus, there were no fewer than six 
classes of courts. Three of them were royal courts, beginning with the 
king and his councilors, the Chief Justice and regional courts, presided 
over by puisne judges. From the decision of the puisne judges, appeal 
lay to the court of the Chief Justice and from that of the Chief Justice 
to the king in person. Besides these, there were the ordinary courts of 
pugas (groups), srenis (guilds) and kulas (families) mentioned according 
to the order of superiority. Each next higher court was competent to 
hear appeal from the lower courts. Appeal from the last of these courts 
lay with the Chief Justice and from there with the king himself.” 

The courts in ancient India were held in great esteem and judges were 
highly-paid king’s officers. The court house was regarded as a sacred 
place and all trials were held openly where all members of the public could 
have access, It was specifically provided that no trial should beheld 
privately. Elaborate provisions were made regarding the conduct and 
the character of judges so that they might inspire the confidence of the 
litigants.7*,_ The reputation of the courts for impartiality was so jealously 
guarded that the judge and assessors holding private conversations with 
any of the parties were held punishable." It was the duty of the court 
to find out the truth at all cost. Thus a text of Nanu compares the task 
of the judge to that of a hunter who tracks his wounded game by the 
traces of blood, and Narada compares him to a surgeon who skillfully 
draws out foreign matter from the body in which it has embedded. 

Very elaborate and wholesome provisions were made for the initiation 
of proceedings and conduct of trials. There were clear rules of evidence 
and for examination of witnesses, and the judge acting unjustly or abusing 
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his power was subject to severe penalties.7> A litigation, once started, 
could not be compromised except with the sanction of the court," and was 
regarded as concluded after the decision and the principle of res judicata 
applied. 

Thus, even a glance at the history of the Indian legal system shows that 
India was not ignorant of legal procedures and a system of courts” and, 
as the history of village panchayats in India further shows, people in the 
remotest villages were quite conversant with these procedures for the 
settlement of their disputes. The village panchayats played a very im- 
portant part in ancient and medieval India in deciding local disputes,’® 
and they still play an important rôle in modern India. Even today 
we find that in most of the states in India, by the Village Panchayat Acts, 
many wide and real powers have been recognized to be exercisable by the 
village panchayats.”° Though the panchayats may be given multifarious 
duties, their most important function is thought to be the administration of 
justice in both civil and criminal cases. The reason for this is not the lack 
of knowledge of the people about their legal rights or their reluctance to go 
before the courts, but, on the contrary, too much insistence on their rights 
and too much litigation, which is supposed to be largely responsible for 
the ruin of thé village economy. A less costly judicial system, capable 
of speedy disposal of cases was, therefore, most essential. Hence, as a 
matter of fact, every state has started village panchayats essentially for 
the purpose of the most efficient administration of the villages and for the 
speedy and effective disposal of cases.*° 

From the above discussion, we do not find Indians, at least, against the 
use of codes and litigation.*t Neither their philosophy nor their religion 
teaches them to prefer mediation and conciliation. Nor does their history 
show anything of that sort. Hindus have all along insisted on government 
by law and have always held law as supreme. As far as circumstances 
permitted, attempts have all along been made to administer justice strictly 
according to law. The defects and deficiencies, sometimes serious, must 
have been the result of the geographical features and the political history 


15 Ibid. 155. 70 Priyanath Sen, op. cit. note 69, p. 364. 

778. Varadachariar, op. cit. note 65, p. 174. 

18 The courts of pugas, srents, and kulas, referred to above, were analogous to the 
vilage panchayats in their jurisdiction and function, and it seems that the modern 
panchayats are successors of these tribunals. U. O. Sarkar, op. cit. note 64, p. 241. 

79 Sarkar, tbid. 239-242. The Indian Constitution made it a directive principle of 
state policy for the government ‘‘to take steps to organize village panchayats and 
endow them with such powers and authority as may be necessary to enable them to 
function as units of self-government.’’ (Art. 40.) 

80 Sarkar, ibid. 257-259. 

81 Contesting the views of Professor Northrop, Professor Freeman says: ‘‘In my 
work in India with lawyers, Jaw schools and courts, I found law as litigious as in 
America. The ratio of litigation to settlement was greater than in my own practice; 
the proportionate cost of litigation was higher; the minuteness of legal detail at issue 
was greater; the insistence on vindication of legal ‘rights’ was comparable. In fact, I 
felt completely at home with the bench and bar of India and South Asia generally.’’ 
Loe. cit. note 23, p. 197. 
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of the conntry.®? Moreover, those who have deeply studied the Hindu 
legal system claim that Hindu lawgivers were extremely logical.** In short, 
Hindus, nay Indians, have all along believed in a rule of law and practiced 
it in their national affairs. There does not seem to be any persuasive 
reason to believe that other Asian states do not do the same.®* It is difficult, 
therefore, to agree with Professor Northrop’s views. 


y 


Professor Julius Stone quite reasonably points out that the diagnosis 
of the present position in terms of mere cultural’ differences obscures the 
real problems of conflicts of interests between Western states and the under- 
developed states of Asia and Africa. According to him, using the word 
‘‘debtor’’ in a broader sense, these states which have recently achieved 
independence have generally begun their existence in the position of debtor 
under the traditional international legal order. It means that their 
authority or territory or both are burdened with debts, concessions, com- 
mercial engagements of various kinds or other obligations continuing from 
the earlier colonial regime. Even though these burdens might have been 
temporarily adjusted at the time of their achieving independence, then 
acceptable in terms of early difficulties of the struggle for independence, 
there are obvious reasons why such new states might desire to keep full 
freedom in the future with regard to such legal burdens. In theory, of 
course, Professor Stone says, these countries ‘are still bound, even if they 
refuse to accept any third-party judgment; but the absence of compulsory 
jurisdiction obviously leaves much greater freedom of action. It is pre- 
cisely for this reason, he thinks, that the new states do not accept the juris- 
diction of the Court. It might inhibit resort to various extra-legal methods 
for later adjustment otherwise open to them, ‘‘methods ranging from de- 
mands of re-negotiation, repudiation, hostile propaganda and boycott, to 
outright confiscation and the tacit instigation of popular violence. And the 
prospect of a vast inflow of new investment capital into these countries will 
tend, for a long time, to highlight this normal ‘debtor’ posture and reac- 
tion,’? 85 


82 8. Varadachariar, op. ott. note 65, p. 258. 

83 Thus, the well-known Hindu jurist, Dr. Priyanath Sen, says: ‘‘ Whatever else you 
may say, no one can claim that our lawgivers were lacking in logical consistency. - The 
Hindu mind has ever been eminently logical; subtlety of discrimination, analytical 
skill, and logical accuracy in defining legal conceptions have always been its delight; 
and it hag never enunciated a principle without perceiving what it really involves and 
the deduction which logically follows from it.’’ Op. ott. note 69, p. 875. Cf. Quincy 
Wright as cited above, note 55. 

84 During the course of history many Asian states, such as Burma, Siam, Malaya, 
Cambodia, Sumatra, Java, Bali and Borneo, were influenced by the Indian oulture, 
traditions and law, and Hindu states were established in them. Indian cultural influence 
is also to be found in China, Tibet, Korea, Japan, and even the Philippine Islands. 
Bee R. O. Majumdar (editor), The History and Culture of the Indian People, Vol. IL, 
pp. xlvii-xlviii (Bombay, 1954). Á 

85 Julius Stone, ‘‘A Common Law for Mankind?’’ 1 Int. Studies 480—431 (1959- 
1960); ‘‘The Rule of Law in the Relations of States,’’ unpublished John Field Simms 
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In this situation, therefore, Professor Stone feels, it is somewhat ironic 
for the members of the Twenty-Fourth Commission of the Institut de Droit 
International to find the greatest hope of gaining new jurisdiction for the 
Court in the expanding area of economic co-operation and development.*° 
To ask the new Asian states to submit to this jurisdiction, especially in 
respect of governmental measures affecting the interests of the foreign 
ereditor states, Professor Stone believes, would be to ask them to surrender 
their extra-legal methods of adjustments and of securing release from 
legal obligations. Any such scheme can be considered plausible only ‘‘if 
the clauses were part of a plan of economic aid, from the creditor to the 
debtor nations, so generous in its proportions as to outweigh the attrac- 
tions of the quasi-freebooting system.’’ 87 

These recalcitrant new Asian states, Professor Stone notes, can afford 
to refuse ‘‘in advance to accept the legal status quo, by awareness that at a 
. sharper pinch and in the final resort Communist powers would almost 
certainly, as in the 1956 Suez crisis, support them in any clash with the 
Western ‘creditor’ states.’ He further points out that the over- 
optimistic doctrinal and political efforts to read the United Nations Charter 
as prohibiting all private use of force except in self-defense have seriously 
undermined the foundations of international law and are the main cause 
for the present decline of judicial settlement. Formerly, when the use 
of force as a matter of self-help was permitted under international law, 
third-party settlement favored the small states, since it gave them pro- 
tanto equality, and was accordingly favored by them. Now the prohibition 
of the use of force has removed this interest of the small states in third- 
party settlement. The Asian states, therefore, finding themselves generally 
in the debtor-respondent situation, prefer not to run the risks of third- 
party judgment according to a traditional law which they feel generally 
favors creditor states. That, according to Professor Stone, is the explana- 








Memorial Lecture delivered at the University of New Mexico, April, 1959. Emphasis 
added. 

86 The Institute, in its resolution in 1959, recommended that economic and financial 
agreements concerning development schemes, whether concluded between states or con- 
eluded with states by international organizations or international public corporations, 
should contain a clause conferring on the International Court of Justice or any other 
tribunal compulsory jurisdiction in any dispute relating to their interpretation or ap- 
plication. Resolutions adopted by the Institut de Droit International at its Neuchitel 
Session, Sept. 3-12, 1959, 48 Annuaire de l’Institut 383 (1959, IT); 54 A.J.I.L. 187 
(1960). Mr. C. W. Jenks, Rapporteur of the Commission, in his preliminary report said 
that the best prospect of securing general acceptance of a larger measure of compulsory 
jurisdiction is to make such acceptance an integral feature of plans which will commend 
themselves by their political or economic advantages. An important opportunity of this 
type, he suggested, may arise in connection with the plans for large-scale international 
economic development schemes. By linking compulsory jurisdiction and economic de- 
velopment in this manner, he felt, we may be able to achieve more in respect of both 
than would be achieved separately in respect of either. ‘‘The Compulsory Jurisdiction 
of International Courts and Tribunals,’’ Preliminary Report presented by C. Wilfred 
Jenks, pp. 135-1386 (Geneva, 1957). 

87 Julius Stone, ‘‘The Rule of Law in the Relations of States,’’ op. cit. note 85. 
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tion of what Edvard Hambro calls ‘‘the curious fact that the new states, 
the small states, the underdeveloped states, are afraid of a legal order.’’ 3° 

Though Professor Stone has touched the right nerve of the problem, it 
happens to be a sensitive nerve. He is right in saying that new Asian. 
or, for that matter, even African states, at their birth generally find them- 
selves overburdened with the rights of their past colonial masters, which 
they have felt and’ still feel are unreasonable and, though accepted by 
the present legal order, inequitable. They refuse to submit to these 
inequitable legal rights which they think are not in accordance with 
changed international conditions. There is no international legislature 
to change this position, and though the International Court has not, in its ` 
practice, taken an extreme conservative view of the law and rigidly adhered 
to old concepts, but has, on the contrary, been changing and modifying 
the law °° and may do the same in the future, its legislative action is gen- 
erally ‘‘confined from molar to molecular motions.’ The Court cannot 
disregard unambiguous legal positions, and it is very uncertain and 
doubtful whether it will change the law in a particular case. Moreover, 
as Kunz has said, courts are wholly unfit and unequipped for changing 
the law, just as political agencies are unfit for giving objective and im- 
partial decisions. ‘‘It would not only be illogical,” Professor Kunz warns, 
quoting Max Habicht, ‘‘but dangerous to submit to an ordinary procedure | 
differences with regard to a change in the rules of law in force.’?*! Max 
Sørensen is also of the opinion that the process of adjustment between 
established legal positions and the national aspirations of new and smaller 
states is essentially a political process unsuitable for judicial settlement. 
The only alternative left for these states, therefore, is to solve such disputes 
through political means. 

That might be the position when in some cases the newly independent 
smaller countries refuse to' go before the Court. Their refusal almost - 
always seems basically to arise from the injustices of the past colonial age 
or its lingering remnants. Thus, whether it was the case of expropriation 
of the Anglo-Iranian Oil Company, or the nationalization of the Suez 
Canal, or the taking over of Dutch properties in Indonesia, or even the 
rights of passage of the Portuguese authorities over independent Indian 
territory, all are cases where the new countries have tried to remove an 
old burden which they did not accept of their own free will, and this might 


' 89 Julius Stone, ibid. That is also the view of Professor E. Giraud, who feels that 
the prohibition of resort to force and the fear of the new states that the Court will 
apply traditional law, are the main causes of the neglect of the International Court. 
Quoted in Working Papers on the Rule of Law Among Nations, American Bar Associa- 
tion, Special Committees on World Peace through Law, p. 29. See also Jenks’ Prelimi- 
nary Report, op. oit. note 86, pp. 124-126; Jessup, The Use of International Law 133-135 
(Ann Arbor, 1959). i 

20 Lauterpacht, Development of International Law by the International Court of 
Justice, Pt, TIL (London, 1958). - 

91 J. L. Kunz, ‘‘Oompulsory International Adjudication and Maintenance of Peace,’’ 
88 A.J.I.L. 676 (1944); Habicht, The Power of the International Judge to Give a 
Decision 6% Aequo et Bono 80 (London, 1935). 

92 Max Sørensen, loc, oit. note 44, p. 274. 
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have been one of the important reasons for their hesitation or refusal to 
go before the International Court of Justice. On the other hand, we find 
that in most of the new agreements, whether for economic aid or otherwise, 
they have been prepared to accept the jurisdiction of the Court in case of 
disagreements regarding the interpretation or application of the agree- 
ments. In most of the post-independence agreements, these countries 
have given assurances of every type for the confidence of the ‘‘creditor’’ 
states and have honored them so far. There is no reason to believe that 
they do not mean to do so in the future, It is unreasonable to doubt their 
fidelity. These new countries themselves also understand that it is in 
their own interest to create confidence among the Western countries that 
they will observe their legal obligations and burdens which they are freely 
assuming for their own benefit. Otherwise, they cannot hope to get much 
help in the development of their rich but underdeveloped economies. It 
_ seems, therefore, that the Institute of International Law is right in putting 
' hope of gaining new jurisdiction for the International Court in the expand- 
ing area of economic co-operation and development.®* There are already 
precedents for such action, All International Bank loans are subject to 
an arbitration clause. The International Finance Corporation will also 
undoubtedly follow the same practice. The Economic Co-operation Agree- 
ments concluded by the United States with different countries, many of 
them Asian and African, contain such clauses conferring jurisdiction on 
the Court.°* It seems, therefore, that there is no reason for us to be 
unnecessarily doubtful about the future conduct of the new Asian and 
African states. 

It is true that these countries have sometimes taken very bold steps and 
stood against some big Powers in a way which would not have been possible 
before the Second World War, but it can hardly be denied that all the 
countries have tried to make the best use of means available in the promo- 
tion of their own interests or at least what they feel to be in their interests. 
The unusual condition of present international affairs has helped them 
to remove some of the inequities of the past age. It is true that this 
position cannot be maintained for long and it is in the interest of the 
‘‘uncommitted’’ states, which conceive it to be in their own interest to 
avoid political entanglement with one or another power bloc, to concede 
adherence to the law bloc. But the only way is a compromise of these 
interests. This can be possible, as we have said earlier, only by conces- 
sions on both sides, not by threats or by unnecessary criticism. 


VI 


( Lack of recourse to the International: Court of Justice by the Asian- 
African countries may also be due, to some extent, as noted by Professor 
Louis B. Sohn ®* and Mr. Charles S. Rhyne,” to the remoteness of this 


88 See above. Mr. Jenks also holds the same view. Op. ctt. note 86, pp. 135-136. 

94 Ibid, : 

95 Louis B. Sohn, ‘Proposals for the Establishment of a System of International 
Tribunals,’’ in Domke (ed.), International Trade Arbitration 64 (1958). 

®6 Quoted by Jessup. op. cit. note 40. pp. 106-107. 
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Court from the non-European countries. There is hardly any doubt that 
the present International Court is still regarded in many quarters as merely 
a ‘“Western’’ court. There is a great element of truth, therefore, in these 
statements. As Professor Jessup has also said, there might be certain 
psychological advantages in having the Court sit from time to time in 
different parts of the world °” because, if people in various nations could see 
it operate, it might create more knowledge and confidence in its working.) 

It has also been alleged that, despite its wide composition, the Court as 
a whole does not understand sufficiently the special problems of various 
regions, nor does it have sufficient knowledge of the regional systems of 
international law.*® It has therefore been suggested that the Court might 
establish for any group of states special chambers composed of members 
of the Court coming from a particular region or well acquainted with the . 
problems of that region and having the same background of law and 
traditions; any such chamber could be authorized to sit in one of the 
principal cities of the region concerned to deal with the local disputes.** 
Suggestions have also been made to establish regional courts with original 
jurisdiction co-extensive as to subject matter with that of the Inter- 
national Court of Justice, with a limited right of appeal from such courts 
to the latter tribunal.?°° 

Apart from all these suggestions, which require serious consideration, 
there is need for a more adequate representation of the Asian-African 
states on the Bench of the International Court. More Asian and 
African judges are suggested to represent these countries, not so much 
because they have different cultural and legal systems, but for psycho- 
logical reasons, in order to create confidence in them that the Court is 
truly international and not a ‘‘Western’’ court, that it is as much theirs 
as those of the Western countries... The problem is to a great extent 
psychological and must be dealt with from that angle. 


CONCLUSION 


The above analysis leads us to the conclusion that the reluctance of the 
Asian-African countries to settle their disputes by judicial means is not 
due to their different cultural, religious or philosophical backgrounds, 
nor is it due to the fact that they have not accepted present international 
law, which originated among the Western countries. The real reasons 
would seem to be fairly obvious. They include a lawyer-like fear that they 
might lose the case, and it seems more adyantageous to leave the matter 
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unsettled, an alternative not open to the private litigant in a national court. 
As Mr. Jenks has also said, the motive of governments in submitting cases 
to the Court is to win, and they canvass their prospects of winning as 
closely as any private individual or corporation would do. They are not 
much bothered about the personal integrity or the intellectual ability of 
its members, or the extent to which they are attempting to develop the 
law imaginatively on constructive lines, but the predictability of the Court 
‘as a whole. And this is the case, whether they are Eastern or Western 
countries. Thus we find that in the U.A.R.-Israel dispute over the right 

‘of Egypt to stop Israeli ships and cargoes destined for or coming from 
Israel, desiring to transit the Suez Canal, the admittedly legal questions 
were simply by-passed under the leadership of the United Kingdom, 
the United States, and France, in a resolution passed by the Security 
Council finding Egypt at fault and calling on her to desist from the prac- 
tices complained of.1°% It is interesting to note that Egypt’s declaration 
accepting the compulsory jurisdiction of the Court is wide enough to 
permit this question to be raised before it. But Israel does not want to 
go before the Court, perhaps fearing that it might lose. Referring to this 
case, Professor Larson rightly remarked that this was a salutary corrective 
to any undue stress on the view that one obstacle in the path of the inter- 
national rule of law was that some other parts of the world did not share 
or understand our conception of law. It was particularly ironic, said 
Professor Larson, that it was India and China who were 


demonstrating this devotion to law in connection with a body of law 
which was the peculiar creation of European and American countries, 
i.e., contraband, blockade, visit and search, etc., a body of law which, 
far from rejecting as alien, they understood perfectly and wanted to 
have applied.?° 


This case is not an exception. It is the same lawyer-like fear that is 
depicted in Norway’s invocation of the self-determining domestic juris- 
diction reservation in her dispute with France *°* which led the Court to 
declare that it had no jurisdiction over the case, and the United States’ 
hesitation to let the Court decide her Interhandel dispute with Switzer- 
land.°’ Criticizing this attitude of the United States in the latter case, 
Professor Jessup said ‘‘when important interests of our own citizens were 


103 C. W. Jenks, Preliminary Report, op. cit. note 86, p. 126. See also Jessup, op. cit. 
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involved . . . our enthusiasm for the rule of law was under the strictest 
control.’’ 108 

It can hardly be denied that international litigation is not regarded as 
a friendly act. Not only among the antagonistic groups of Communist and 
non-Communist states,’ but even among members of the same group, or 
what may be called like-minded states, international litigation is still 
regarded as an unfriendly act to be avoided as far as possible.?° This 
psychology of the litigant—the attitude that if somebody sues us in the 
Court there is something unfriendly in this action and something unusual. 
may happen—if it is to be found among the Hastern states, it is also not 
absent among the Western Powers. It is common among all the nations 
in the world and is perhaps one of the greatest hurdles in the development 
of a rule of law in the international field.+ 

The basic reasons for the neglect of judicial methods for the settlement 
of disputes are the same, whether for the Western or for the Hastern 
states. The division of the world into two power blocs and the resulting 
tension between states have led to the general deterioration of the position 
of law in international affairs. The old and powerful states have gen- 
erally not given whole-hearted support to the International Court. Their 
declarations accepting the jurisdiction of the Court have been riddled with 
extravagant and damaging reservations which tend to be doubly harmful. 
First, they operate mostly to frustrate the ‘‘rule of law’’ even among the 
Western states themselves; and secondly, they show an example to the 
new Asian-African states which are generally over-sensitive about their 
newly-won independence. 

The position, however, cannot be left at that. The dangers to all are of 
a new magnitude. The process can and should be begun to change the 
present trend by building a rule of law in international affairs. It is as 
much in the interest of the Eastern as in that of the Western states to 
help in this endeavor. Nobody has made out a case for ultimate gain by 
conquest. It may be that a case can be made out for the triumph of law 
and the principles of unity and co-operation under it.4# 
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The United States-Japanese Property Commission is a recent example 
of the successful use of an international arbitral commission to settle dis- 
putes between sovereign nations. The Commission was established at the 
request of the United States Government pursuant to an agreement between 
Japan and the United States concluded on June 19, 1952.2, It had juris- 
diction over disputes between the United States and Japan arising under 
Article 15(a) of the Japanese Peace Treaty. By the terms of that article 
the Japanese Government agreed to provide compensation for war damage 
to Allied-owned property in Japan.? 

During a period of less than four months, from March to July, 1960, 
the Commission rendered eight decisions, making awards to twenty-eight 
claimants for an aggregate amount of about $19 million. The claims 
referred to the Commission were the unsettled residue of over 600 claims 
submitted by American nationals to the Japanese Government under 
Article 15(a) of the Peace Treaty. Although the claims referred to the 
Commission represented only 5% of all American claims paid by the 
Japanese Government, the amounts awarded by the Commission aggre- 
gated slightly more than half of the total amount which the Japanese 
Government has paid to American claimants in fulfillment of the Peace 
Treaty obligation. The total amount, including both awards of the Com- 
mission and payments on negotiated settlements, is Yen 12,296,603,714 
(about $34.1 million) .® 

In this article the United States member of the Commission and the 
American Agent before the Commission present their analysis of certain 
aspects of the work of the Commission. In the first part of the article, 


* The views expressed herein are the personal views of the authors and do not neces- 
sarily represent the views of the Department of State. 

1 Agreement with Japan for Settlement of Disputes Arising under Article 15(a) of 
the Treaty of Peace with Japan, June 19, 1952, 3 U. 8. Treaties 4054, T.LA.B., No. 
2550. 

2 Treaty of Peace with Japan, Sept. 8, 1951, Art. 15 (a). 8 U. S. Treaties 3169; 
T.LA.S., No. 2490; 46 A.J.I.L. Supp. 71 (1952). 
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the United States member of the Commission describes the organization 
of the Commission, its rules of procedure and its methods of handling cases. 
In the second part of the article, the American Agent before the Commis- 
sion describes the general principles of compensation and summarizes the 
decisions of the Commission. 

I 


THE ORGANIZATION OF THE COMMISSION 


A great deal has been written on the general subject of international 
arbitral or conciliation commissions. However, there is little to be found 
on the practical problems, both large and small, of organizing a commission 
and carrying its work through to a successful completion. Hence, it may 
be useful to set forth, more or less in chronological order, the origin and 
history of the United States-Japanese Property Commission, which con- 
cluded its mission in 1960. 

Article 15(a) of the Treaty of Peace with Japan, signed on September 8, 
1951, provided in essence that Japan would be responsible for property 
losses in Japan suffered by Allied Powers and Allied nationals as a result 
of the war. In many respects it paralleled Article 78 of the Treaty of 
Peace with Italy and the corresponding articles in the Treaties of Peace 
with Rumania (Article 24), Bulgaria (Article 23), Hungary (Article 26), 
and Finland (Article 25). Unlike Article 78 of the Italian Peace Treaty, 
however, Article 15(a) of the Japanese Peace Treaty made reference to a 
local Japanese law for details as to the responsibility of the Government of 
Japan, stating that ‘‘compensation will be made on terms not less favorable 
than the terms provided in the draft Allied Powers Property Compensation 
Law approved by the Japanese Cabinet on July 18, 1951.” 

The Conciliation Commission to resolve disputes under Article 78 of the 
Treaty of Peace with Italy was established pursuant to the text of the 
treaty itself, namely, Article 83. The Commission to resolve similar dis- 
putes under Article 15(a) of the Treaty of Peace with Japan was, how- 
ever, provided for by a separate instrument entitled ‘‘Agreement for the 
Settlement of Disputes Arising under Article 15(a) of the Treaty of Peace 
with Japan.’’® 

Under both the Italian and Japanese treaties and agreements the claims 
were initially submitted to the respondent governments for settlement. 
A dispute involving a claim subject to the jurisdiction of a commission arose 
only when a settlement could not be reached either because the respondent 
government denied liability or offered an amount considered by the claimant 
to be insufficient. As a matter of fact, the large majority of claims were 


4 Treaty of Peace with Italy, Feb. 10, 1947, Art. 78, 61 Stat. 1245; T.1.A.S., No. 
1648; 42 A.J.I.L. Supp. 76 (1948); Treaty of Peace with Rumania, Feb. 10, 1947, Art. 
24, 61 Stat. (2) 1757; T.I.A.S., No. 1649; 42 AJIL. Supp. 259 (1948); Treaty of 
Peace with Bulgaria, Feb. 10, 1947, Art. 28, 61 Stat. 1915; T.LA.8., No. 1650; 42 
A.J.I.L. Supp. 186 (1948); Treaty of Peace with Hungary, Feb. 10, 1947, Art. 26, 61 
Stat. 2065; T.I.A.S., No. 1651; 42 A.J.I.L. Supp. 284 (1948); Treaty of Peace with 
Finland, Feb. 10, 1947, Art. 25, Dept. of State Pub. 2743, European Ser. 21; 42 
AJIL. Supp. 209 (1948), 5 Cited note 1 above, 
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settled in the early stages by both the Italian and Japanese Governments. 
Hence, only a small portion of the claims brought by American nationals 
who suffered war losses in Italy and Japan were ever presented to the re- 
spective commissions. Eighteen petitions on behalf of 28 claimants were 
submitted to the United States-Japanese Property Commission. The most 
important, from the standpoint of value at least, involved the claims of 
American minority shareholders in Japanese corporations that suffered 
damage during the war. Since the amount payable depended upon the cost 
of repairing the damaged property or of acquiring similar property as of 
the time of payment and that amount was subject to fluctuation, precise 
figures as to the amounts which the claimants considered themselves entitled 
to receive, ¢.¢., the face value of the claims before adjudication, as distin- 
guished from their actual value as determined by the Commission, are 
difficult to supply. As of the date of the filing of the petitions, however, 
16,686,484,206 yen or approximately $46,212,3817.00 was requested (the 
yen is valued at around 360 to the dollar). Since the Japanese price index 
has been quite stable, that figure would probably not have been revised 
substantially merely because of price fluctuations. 

To anticipate a little, the Commission made awards in the aggregate 
amount of 6,884,922,954 yen or approximately $18,985,897.00. Here again, 
the figure is somewhat misleading as Standard Vacuum Oil Company 
withdrew its two claims primarily on the assurance that it could take the 
losses in the larger claim as a tax deduction under Japanese law, so that 
the award confirming the compromise did not reflect a monetary sum. 

The first measures to organize the Commission were taken in 1957, Ex- 
perience in Italy had shown that the task of the Commission, except for 
certain periods of activity, was not a constant and continuing one. Thus, 
after the formulation of the Rules of Procedure, the Commission necessarily 
had to wait until the first pleadings were submitted. In fact, there was 
relatively little it could do until the pleadings were completed. It is true 
that some work could be done to investigate the bibliographic facilities at 
the seat of the Commission and to become familiar with the background 
of the applicable treaty and related provisions. It was not anticipated, 
however, that those tasks would occupy the Commission for any extended 
period of time. Hence it was desirable to appoint as members of the 
Commission persons who had other responsibilities which would occupy 
them while not engaged in their duties on the Commission. The Japanese 
Government solved the problem by appointing Mr. Ko Ishii, a distinguished 
practicing lawyer in Tokyo and a former member of the Japanese Foreign 
Service. Later Mr. Ishii had to resign because of ill health. His place 
was taken by the former Japanese Ambassador to France, Mr. Kumao 
Nishimura, who was also the Japanese Member on other Property Com- 
missions, such as the British-Japanese Property Commission, and was 
acting as adviser to the Ministry of Foreign Affairs on a number of 
problems. The writer was appointed as the American member while con- 
currently holding the position of Consul General in Yokohama. Later, 
he was transferred to Tokyo as Counselor of Embassy and Supervisory 
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Consul General. The third member of the Commission had to be a neutral. 
The American and Japanese Governments were fortunate in obtaining the 
services of Judge Torsten Salén, President of the Supreme Restitution 
Court for Berlin, a Swedish jurist of considerable repute, with long experi- 
ence on the Mixed Courts of Egypt. Arrangements were made, however, to 
allow Judge Salén to remain in Berlin until the cases had reached a fairly 
advanced stage. i 

The first task facing the Commission was the preparation of the Rules 
of Procedure. That responsibility was imposed squarely upon the Com- 
mission by Article 5 of the Agreement for the Settlement of Disputes, 
which provided that ‘‘Each Commission created under this Agreement 
shall determine its own procedure, adopting rules conforming to justice 
and equity.” As, however, the Agents of the two governments were the 
individuals who had to submit the various pleadings and the other docu- 
ments under the Rules, it was thought advisable to have the Agents partici- 
pate in their formulation so that, to the maximum extent possible, deference 
could be given to their wishes. 

Certain parts of the Rules, such as those relating to the seat of the 
Commission (Article 1), the adoption of a seal (Article 8), et cetera, were 
technical in nature and presented few questions. There were, however, 
a number of points which received long and serious consideration. Prob- 
ably the most important concerned the time for the submission of evidence. 
There were three major alternatives. The Commission could have provided 
that the petition be a mere statement of the case with reference to the 
applicable law, unaccompanied by evidence, and the answer could, corre- 
spondingly, also be restricted to a similar statement. The great advantage 
of such an approach is that it saved the parties from the expense, which 
is often considerable, of gathering and submitting evidence in a case that 
would be decided on purely legal grounds. In essence, it is a system 
somewhat analogous to that followed in the civil courts in the United States 
when the sufficiency of a complaint is tested by a demurrer before any 
evidence is submitted to the court. The disadvantage, of course, is that, if 
the petition is sustained, additional time is required to gather evidence 
and the entire procedure is prolonged. Moreover, the Agent for the 
claimant government is not in a good position to determine whether his 
government should sponsor the claim until he has a fairly clear indication 
that the allegations of the claimants are supported by proof, and it is 
much easier to require such proof from the claimants if the Rules of Pro- 
cedure make the submission of such proof mandatory. 

The Commission could have gone to the other extreme and required 
that all evidence, both as to the merits of the claim and as to damages, 
be submitted with the pleadings as they were filed by the parties. The. 
obvious advantage of such an approach is that the Commission would have 
had before it all the facts of the case and all the evidence to support those 
facts at an early stage so that the determination of the factual basis of 
the claim could go hand in hand with the determination of its legal validity. 
The manifest disadvantage is that it forces the parties to submit consider- 
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able evidence to prove points that may be admitted by the other party or 
to establish contentions that the Commission would reject as a matter of law. 

After extensive discussion, the Commission evolved a plan which was 
essentially a compromise. In effect the Commission offered the Agents 
the possibility of requiring the submission of all evidence concerning the 
merits of the claim with the appropriate pleadings, but permitting the 
postponement of the consideration of damages and, of course, the submis- 
sion of evidence on damages, until after the determination of the merits 
of the claim. The underlying thought was that the submission of evidence 
on damages, involving technical appraisals and valuations, could be very 
expensive and that the expense might be non-productive either because 
the claim would be dismissed on its merits or the parties, in the event the 
merits had been decided in favor of the claimant, might well enter into a 
compromise agreement as to the amount of the damages. The American 
Agent nevertheless stated that he had to have evidence of damages in 
any event to determine the desirability of presenting the claim so that 
he would be willing to present all of his evidence with the petition. The 
Japanese Agent, however, at his request was relieved of the responsibility 
of submitting evidence on damages with the answer. Accordingly, the 
Commission established rules to embody that compromise which, it is 
believed, are rather unusual. Thus paragraph B of Article 11 reads as 
follows: 


B. The Agent of the Government of Japan may, at his option, 
refrain from setting forth the amount of damage the Government 
of Japan considers would be payable in the event its responsibility 
were established, and may confine himself to a general statement 
questioning the appropriateness of the amount claimed. 


That language was linked to paragraph E of Article 20, relating to the 
decisions of the Commission. It read: 


E. Where a determination is made of all issues of law or of fact 
other than those relating to the amount of compensation, and the 
responsibility of the Government of Japan has been established, the 
Parties shall have one month from the date of such determination to 
reach agreement as to a mutually agreeable sum. In the event the 
Parties are unable to agree upon such a sum, the Agent of the Govern- 
ment of Japan shall, within an additional period of two months, submit 
to the Commission a Statement setting forth the amount of compensa- 
tion the Government of Japan considers to be due in payment of the 
claim. Such Statement shall be supported by appropriate written 
evidence. 


Subsequent events vindicated the approach adopted by the Commission, 
as in no case did it prove necessary to consider detailed evidence of 
damages. 

The Commission also had a lengthy discussion as to oral hearings and 
written and oral arguments. The United States member expressed the 
tentative opinion that, as a general rule, it might be better to have all of 
the testimony presented in written form, particularly in view of the diff- 
culties of conducting a hearing in two languages, It was realized, how- 
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ever, that there might be exceptional instances when it might be desirable 
for the Commission to hear witnesses, and a provision for oral hearings 
was therefore included. Experience proved that this was a wise move, 
as the Commission did in fact have an oral hearing on three cases in Kobe 
which helped materially to clarify certain issues of fact. 

The relative merits of oral and written arguments were even harder 
to resolve. It appeared to the United States member that the difficulties 
of language limited the effectiveness of oral arguments and that written 
arguments submitted by the Agents at the end of the pleadings would 
have been preferable. In essence he thought that a brief might be helpful. 
Since, however, the word ‘‘brief’’ is an Anglo-Saxon legal expression, 
there was an understandable unwillingness to designate legal arguments 
by that name. There was also some unwillingness to require briefs in 
every case, as in some cases the pleadings might be self-sufficient. It was, 
moreover, observed that the Rules of Court of the International Court of 
Justice do not include any provision requiring the submission of written 
legal arguments. Hence, an elastic approach was adopted that permitted the 
Commission to require such oral or written arguments as Wight prove to 
be advisable. Thus Article 14 provided: 


The Commission may, on its own initiative or at the request of ` 
either Agent, call on either or both Agents for an oral or written 
argument, or an oral or written explanation on particular factual or 
legal matters pertinent to the dispute. 


As a matter of fact the Commission did hear extensive oral arguments in 
two instances, one involving a single claim and the other a group of similar 
claims. As anticipated, the language problem presented obstacles. They 
were not, however, insuperable. j 

Quite aside from the value of the hearings to the Commission, the oral 
sessions served a worthwhile purpose in that they provided the Agents 
with an opportunity to be heard on their respective positions, which was 
a privilege both Agents highly desired. After they had struggled labori- 
ously on the pleadings, the least that the Commission could do was to hear 
their arguments fully. 

It was obvious that the two languages of the Commission were to be 
Japanese and English and that the Agents should have the privilege of 
submitting their pleadings in either language. On the other hand, it was 
felt that where an Agent was submitting evidence in a language that was 
not his own, e.g., the Japanese Agent submitting evidence in English, the 
Agent would probably have made a translation for his own use which he 
might as well submit so as to relieve, as much as possible, the translating 
burden on the Secretariat. Hence, paragraph B of Article 5 provided: 


B. Requests for Rulings, Pleadings, and other similar documents 
may be submitted in either English or Japanese. Supporting state- 
ments, affidavits, and other documentary evidence may be submitted 
in any language. If, however, such evidence.is in a language other 
than the language of ‘the Party presenting the evidence, a translation 
shall be attached, 
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The fact that the third member of the Commission was not to arrive 
until the pleadings had been substantially completed in the first few cases 
posed a problem, as it was anticipated that it would be necessary for the 
Commission to grant in the meantime extensions of time and to render 
other procedural orders. The problem was solved by the inclusion of 
paragraph B of Article 3 which stipulated: 


B. The members appointed by the Government of the United States 
of America and the Government of Japan may, in the absence from 
Japan of the third member, and if they are in agreement, make a ruling 
on behalf of the Commission on any question of a procedural nature. 


The examples shown above will serve- to illustrate the anxiety of the 
Commission to provide rules of procedure which would be practical and 
elastic and would, to the maximum extent possible, save the parties un- 
necessary expense. Other problems discussed related to costs and the 
right of an Agent to invoke the assistance of outside counsel in proceed- 
ings before the Commission. 

Following the preparation of the rules, the next task oiie the 
Property Commission was the selection of the Secretary General for the 
Secretariat. Since he had to know both Japanese and English and since 
the number of American nationals, let alone neutrals, who were familiar 
with both languages and were available for appointment was negligible, it 
became obvious that a Japanese national would have to be appointed. 
Accordingly, Mr. Shigehisa Kawamura, a former member of the Japanese 
Foreign Service, was appointed as Secretary General. He performed his 
duties faithfully and impartially and justified fully the confidence in his 
fairness and integrity. The Secretary General, in turn, organized a staff of 
translators, interpreters and other assistants and provided for office space, 
first at the Teito, and then at the Imperial Hotel, both for his own staff and 
for the Commission. All of the members of the Secretariat were Japanese 
nationals, although at the time of the oral hearings there was an American 
stenographer to take the minutes. 

In the meantime, of course, consideration had been given to the expenses 
of the Commission. Article 6 of the Agreement establishing the Commis- 
sion provided that: 


Each Government shall pay the remuneration of the member ap- 
pointed by it. If the Japanese Government fails to appoint a member, 
it shall pay the remuneration of the member appointed on its behalf. 
The remuneration of the third member of each commission and the 
expenses of each commission shall be fixed by, and borne in equal 
shares by the Government of the Allied Power and the Japanese 
Government. 


The question, therefore, concerned the joint expenses of the Commission. 
Agreement was soon reached by the Foreign Office and the American 
Embassy on this matter. The Commission itself had only a benevolent 
interest in the question, since agreement as to the expenses was incumbent 
on the two governments and neither the Japanese member nor the United 
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States member was authorized to speak for his respective government on 
this score. 

After the Commission was organized and the Secretary General had 
been appointed, there was a period of waiting. During that period the 
U. 8. member made a survey of the international law material available 
in Tokyo, coming to the conclusion that there was a considerable amount 
of it in various libraries, but that most of it was inaccessible for ordinary 
research purposes. Hence, there was requested and obtained some stand- 
ard material such as Hambro, The Case Law of the International Court; 
The Annual Digest and Reports of Public International Law Cases (later 
International Law Reports) prepared by Lauterpacht and his associates; 
and the Reports of International Arbitral Awards prepared by the United 
Nations. The U. 8. Embassy library already had a number of volumes 
on international law, including such basic texts as Moore’s and Hack- 
worth’s Digests, and the standard international law treatises by Hyde and 
Oppenheim. The U. S. member also obtained from Rome copies of the 
available pleadings and decisions relating to the work of the United States- 
Italian Conciliation Commission. The Japanese Government likewise 
attached considerable importance to those decisions, and in fact translated 
and published in both languages the decisions of the Italian-United States 
Conciliation Commission, copies of which they kindly furnished to the 
author. The printed decisions of the Franco-Italian Conciliation Com- 
mission were also obtained. 

January of 1960 marked the arrival of Judge Salén. By that time, 
however, few, if any, of the cases were ready for final consideration, as 
in some cases the Agents had asked for delays in the filing of the pleadings 
and in all cases the task of translating the pleadings incumbent upon the 
Secretariat had proved to be a considerable burden. The Japanese Foreign 
Office graciously assisted in the making of the translations. Under the 
best of circumstances, however, translating the pleadings constituted a 
laborious and tedious endeavor which was difficult to expedite. The Com- 
mission did, however, in this period examine the pleadings filed up to date 
and had some informal preliminary discussions. Moreover, mindful that 
an agreed settlement is always preferable to a decision imposed on the 
parties by the Commission, the latter encouraged the disposal of such 
cases as could be settled by direct negotiations of the parties. Such settle- 
ments had already been provided for by the inclusion of language in the 
Rules of Procedure providing that ‘‘The Commission may try to effect a 
compromise at any stage of the proceedings’’ (Article 19). Partly, at 
least, because of this encouragement, three cases, two involving one claim- 
ant, were settled and the Commission ratified the settlements in appropriate 
decisions. Sa 

In the course of the next few months the pace of the Commission’s work 
accelerated materially. As mentioned previously, substantial time was 
spent by the Commission in the hearing of oral arguments. Even more 
time was spent on reading the pleadings, evidence and other documents 
and discussing the arguments of the parties. Toward the end of its sit- 
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tings, when all other problems had been disposed of, the Commission went 
to Kobe to hear testimony affecting three different claims. Arrangements 
for calling witnesses and providing a forum were expeditiously and effi- 
ciently made by the Japanese authorities. 

In the large minority stockholder cases, considerable time was spent in 
discussions with the parties to determine whether, once the limits of 
liability had begun to emerge, the Commission could not arrive at a 
decision which would avoid the necessity of a protracted inquiry into 
damages and could be accepted with good grace by the parties. As a result 
of such discussions and the Commission’s own estimates of the various 
losses, it made awards to each of the individual claimants, which awards, 
in view of the similarity of the cases, were consolidated into one decision. 

In the preparation of the decisions, the Commission members found that 
their views agreed in all but one case, in which the U. 8. member wrote a 
minority opinion. The disagreement in that case was predicated entirely 
on different appraisals of the facts. Very often the preparation of the 
decision was prefaced by the preparation of informal memoranda which 
served to develop the Commission’s views and to channel the discussions. 
Naturally the Commission wanted to have the decisions correct in form 
as well as substance. It found that in the available literature there was 
exceedingly little comment on the proper form of an international arbitral 
decision. An effort was made to model the form to the closest existing 
precedent, that is, the decisions of the Franco-Italian and the United 
States-Italian Conciliation Commissions. It was also decided, although a 
specific precedent for the action could not be found, to follow the principle 
of the alternat in the two texts, i.e., to have Ambassador Nishimura’s name 
come first in the Japanese text, and to have the U. S. member’s name first 
in the English text. 

Since neither Judge Salén nor the writer spoke or wrote Japanese, while 
Ambassador Nishimura’s English was excellent, the decisions were written 
originally in English. The last decision was placed in final form on the 
eve of the scheduled departure of Judge Salén and not long before the 
U. S. member’s departure from Japan, so there obviously was not time to 
prepare the Japanese text for their signature. Hence, there arose the 
problem of how to sign that text without having it sent to the members 
of the Commission half-way across the world. As, in any event, reliance 
would have to be placed on others as to the correctness of the translation, 
the problem was solved by authorizing the Secretary General to affix rubber- 
stamp signatures to the Japanese text of the decisions upon certification 
from the American Embassy as to the accuracy of the translations, After 
the departure of Judge Salén and the U. S. member, the Secretariat pro- 
ceeded immediately with the translations, the settlement of accounts, the 
release of office space and, in general, the termination of affairs. 

This, then, is the practical history of the Commission. It is believed 
that the arbitration or judicial procedure, which involved many millions 
of dollars, was brought to a conclusion with a speed that far surpassed 
most arbitral or judicial deliberations, and at a cost to the two govern- 
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ments and to the claimants that was nominal. A good part of the credit 
is attributable to the courtesy and consideration of the Japanese member 
of the Commission and the Japanese authorities who, in addition to mani- 
festing invariably the hospitality and politeness characteristic of the 
Japanese, co-operated fully in the discharge of a treaty obligation assumed 
under the Treaty of Peace. 


II 


THE DECISIONS OF THE COMMISSION ê 


Before discussing the principles of compensation and the decisions of 
the Commission it seems desirable to make a few comments on the rôle 
of the Agent of the United States Government. 

Although all of the claims referred to the Commission were based upon 
damages suffered by American nationals, either individuals or corporations, 
it was not the injured American national but the United States Govern- 
ment which was responsible for presenting each case to the Commission. 
The principle of governmental rather than individual presentation of the 
cases was embodied in provisions of the Compensation Law, the Agreement 
for Settlement of Disputes and the Rules of Procedure of the Commission. 
The Compensation Law provided that: ‘‘A claimant shall file a written 
claim for payment [of war damage compensation] through the Government 
of the state to which he belongs. . . .”’" The Agreement for the Settlement 
of Disputes Arising under Article 15(a) of the Treaty of Peace with Japan 
stipulated that it was the Allied Government, not its injured national, 
which could refer a claim to the Commission for final determination.’ 
The Rules of Procedure of the Commission stated that ‘‘The Parties before 
the Commission shall be the Government of the United States of America 
and the Government of Japan.’’® , 

The representatives of the Japanese Government insisted that the Rules 
of Procedure of the Commission disqualify both the injured national and 
his attorney from being appointed as Agent or Deputy Agent of the United 
States Government.?° There was a curious exception in the rules that 
the disqualification should not apply to ‘‘attorneys who have not acted in 
a case before its reference to the Commission as a dispute between the 
Parties,” © but no situation arose in which the exception could be brought 
into play. The Japanese representatives also opposed any provision in 
the Rules of Procedure which would authorize the American Agent to 
appoint the injured national or his attorney as counsel with the right 


6 Decisions of the U. 8.Japanese Property Commission have been printed in English 
` in the Japanese Annual of International Law, No. 5 (1961), p. 45 et seg. Copies of the 
decisions in both English and Japanese are available in the State Department library. 

7 Allied Powers Property Compensation Law, Japanese Law No. 264 of Nov. 26, 1961, 
published in English translation of Japanese Official Gazette of Nov. 26, 1951, Art. 15. 

8 Agreement for the Settlement of Disputes, Art. I, note 1 above. 

® Enclosure No. 1 to Despatch No. 11 of Aug. 11, 1959, from the American Consulate 
General at Yokohama to the Department of State, Department of State File No. 
294,1141/8-1159, Art. 6. 10 Ibid., Art. 6, par. O. 

11 Ibid. 
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to speak at oral hearings. While such an attitude may seem extreme, 
the Japanese representatives probably felt that restrictions against the 
appointment of the injured national or his attorney as Agent, Deputy 
Agent, or counsel were necessary to assure that, in essence as well as in 
form, the United States Government, and not the injured national, prose- 
cuted the claim. 

The Rules of Procedure prescribed two rounds of pleadings. In pre- 
paring the initial petition in each case, the Agent for the United States 
set forth in separate paragraphs a brief statement of each material fact 
and identified the evidence in support of that fact. The evidence in 
documentary form was attached to the petition. The Japanese Agent in 
his answer then either admitted or denied each allegation in the petition. 
The second round of pleadings, the reply and counter-reply, tended to be 
more in the nature of legal arguments or briefs. 

In addition to the formal pleadings, both the Japanese and the American 
Agents requested and received permission from the Commission to file 
supplemental statements collecting legal authorities on particular points 
at issue. On several occasions the Commission on its own initiative re- 
quested the Agents to submit documentary material such as, for example, 
a record of the history of the negotiations of the compensation provisions 
of the Peace Treaty. During the course of oral hearings, one of which 
lasted nine days, both the Japanese and American Agents made extensive 
legal arguments and presented a number of exhibits intended as illustra- 
tions of the arguments. 

It is now proposed to describe briefly the general principles of compensa- 
tion for war damage to property in Japan and then to summarize the 
decisions in which the Commission determined how these principles should 
be interpreted and applied in particular cases. 


Limitation of Compensation to Losses in Japan 


The obligation which Japan assumed in the Peace Treaty to compensate 
for war damage to Allied-owned property was limited to losses of property 
in Japan. This limitation does not mean that Japan was excused from 
responsibility to compensate for all war losses of property outside Japan. 
In Article 14(a) (1) of the Peace Treaty, Japan agreed to negotiate repara- 
tions arrangements with the Allied Powers whose territories had been 
occupied by Japanese forces and damaged by Japan. In Article 14(a) (2) 
of the Peace Treaty, Japan agreed that the Allied Powers should have the 
right to retain and liquidate all property of Japan and its nationals within 
their jurisdiction. But the only Allied nationals to whom Japan was 
obliged to provide direct compensation under the treaty were those who 
had suffered war losses of property in Japan. 

The reasons for the limitation of Japan’s liability to provide direct 
compensation for war damage were: (1) the belief that J apan did not 
have the capacity to provide substantial compensation in foreign exchange, 
and (2) the belief that, while Japan could provide compensation in yen, 


12 Loc. cit, note 2 above. 
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such compensation was an appropriate form of compensation only for 
those who had voluntarily made investments in property in Japan. For 
war losses of property outside of Japan it was considered that compensation 
should more appropriately be provided directly by each Allied Power 
in the currency of the country in which the property was situated or of 
which the claimant was a national. The Allied Power could use either its 
own funds, or funds derived from reparations arrangements with Japan 
or from the liquidation of Japanese assets in its territory. 


Incorporation of Japanese Compensation Legislation in Peace Treaty 


As late as the March, 1951, draft of the Japanese Peace Treaty, there 
was no mention of any obligation on the part of Japan to provide compen- 
sation for war damage to property in Japan.* At that time it was antici- 
pated that any compensation would be provided by Japan on a voluntary 
basis. Rather than leave the matter in such an indeterminate state, Allied 
negotiators asked officials of the Japanese Government to supply an outline 
of proposed compensation legislation.** Then, after giving consideration 
to comments of Allied negotiators on the outline, the Japanese officials 
prepared a draft text of the compensation law. This draft text was modi- 
fied during the course of negotiations between representatives of the 
Japanese Government and of the Allied Powers.’*® The resultant draft 
text was, consequently, a text which had been agreed between the Allied 
Powers and Japan prior to its incorporation in the Peace Treaty. 

Since there was not sufficient time prior to the signing of the Peace 
Treaty for the Japanese Diet to act on the draft compensation legislation, 
it was necessary in the Peace Treaty to refer to the legislation in its draft 
form. The pertinent provision of the treaty reads: 


In cases where such property [property of each Allied Power and its 
nationals] was within Japan on December 7, 1941, and cannot be 
returned or has suffered injury or damage as a result of the war, 
compensation will be made on terms not less favorable than the terms 
provided in the draft Allied Powers Property Compensation Law 
approved by the Japanese Cabinet on July 18, 1951." 


The above-quoted provision may be compared with the compensation article 
of the Italian Peace Treaty, which sets forth the obligation: to compensate 
in general terms, but makes no reference to Italian legislation. The 


13 See Fraleigh, ‘‘Oompensation for War Damage to American Property in Allied 
Countries,’? 41 A.J.I.L. 748-769 (1947). 

148ee Comparative Study of the March, 1951, Draft and August 18, 1951, Text of 
the Japanese Peace Treaty, circulated as Doc. No. 17 at the Peace Conference at San 
Francisco. 

15 This statement is supported by preparatory documents concerning the negotiation 
of the Allied Powers Property Compensation Law, which were submitted to the Com- 
mission at its request by the American and Japanese Agents and are identified as 
General Exhibit No. 1. 16 Ibid. 

17 Treaty of Peace with Japan, Sept. 8, 1951, Art. 15(a). 8 U. S. Treaties 3169; 
TIAS., No, 2490; 46 A.J.LL. Supp. 79 (1952). 

18 Treaty of Peace with Italy, Feb. 10, 1947, Art. 78, par. 4. 61 Stat. 1245; 
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Japanese Diet enacted the compensation legislation, with minor modifica- 
tions which were agreed to by the Allied Powers, a few months after the 
signing of the Peace Treaty at San Francisco.® 

The incorporation of the detailed terms of Japanese compensation legis- 
lation in the Peace Treaty produced some unexpected complications, Japa- 
nese officials tended to think that their interpretation of the legislation 
should be regarded as authoritative, since it was, after all, their legislation. 
There appeared to be some uncertainty within the Japanese Government 
as to whether the terms of the compensation legislation should be regarded 
as the terms of a treaty or as the terms of domestic legislation, but the 
issue was not raised before the Commission. The Commission itself stated 
that provisions of the Compensation Law were ‘‘for all intents and pur- 
poses made a part of the Treaty.’’ 2° 


General Principles of Compensation for War Damage to Property in 
Japan 


In its compensation legislation the Japanese Government undertook to 
provide full compensation for damage to Allied-owned property in Japan 
as a result of World War II. This undertaking differs from the obligation 
of the Italian Government, which agreed to pay two-thirds of the amount 
of the war loss, although by a later agreement the Italian Government un- 
dertook to pay the full amount of the loss in all cases where the approved 
amount of the claim was 1.5 million lire or less.** 

The Japanese Government in its legislation authorized the use of current 
replacement cost as the measure of damage to tangible property, in con- 
formity with the principle incorporated in the Italian Peace Treaty. 
There was no provision for loss of profits or income on tangible property, 
nor for interest on the amount required to replace the damaged property. 
The adoption of replacement cost as the measure of damage protected 
the owner of property against the severe depreciation of the yen during 
the war. 

In Article 4 of the compensation legislation the types of damage which 
are recognized to be ‘‘damage suffered as a result of the war’’ are defined 
to include: 


(1) Damage caused by acts of hostility on the part of Japan or of 
any of the states which were at war or in a state of belligerency with 
Japan; 


(2) Damage caused by the war-time special measures or other meas- 
ures of the Japanese Government and its agencies; 


19 Compare text of Compensation Law (note 7 above) with Draft Allied Powers 
Property Compensation Law, approved by the Japanese Cabinet on July 13, 1951, the 
text of which is enclosed with Despatch No. 239 of Aug. 15, 1951, from the U. 8. 
Political Adviser (USPOLAD) Tokyo, to the Department of State, Department of State 
File No. 694.001/8-1551. i 

20 Decision No. 8, U. 8—Japanese Property Commission, U. 8. ex rel. Continental 
Insurance Co. v. Japan, July 20, 1960. Japanese Annual of International Law, No. 5 
(1961), p. 56. 

21 Agreement with Italy of Feb. 24, 1949, interpreting Agreement of Aug. 14, 1947, 
on Financial and Economic Relations. 63 Stat. 2415; T.LA.S., No. 1919. 
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(8) Damage on account of lack of due care on the part of the adminis- 
trator or possessor of the property concerned ; 


(4) Damage suffered owing to the inability of am Allied national to 
have the property insured in Japan on account of the war; 


(5) Damage suffered while in use of the Occupation Forces owing to 
lack of due care on the part of the Occupation Forces or the inability 
of an Allied national to insure property. 


The latter two categories of damage were not involved in any of the 
decisions of the Commission, but the second category of damage was an 
issue in several cases. As already noted, the Italian Peace Treaty did not 
specify the categories of war damage, but it did require Italy to compensate 
United Nations nationals ‘‘for the loss or damage due to special measures 
applied to their property during the war, and which were not applicable 
` to Italian property,” °? and, by making no mention of ‘‘other’’ measures 
of the Italian Government, may have excused the Italian Government from 
a liability which the Japanese Government assumed in defining war damage 
to include damage caused by ‘‘other measures [other than wartime special 
measures] of the Japanese Government and its agencies.’’ 

Compensation was provided in the Japanese legislation for damage to 
shareholding interests held by Allied nationals in Japanese companies. 
The damage to shareholding interests was to be computed by first calculat- 
ing the amount of the damage suffered by the Japanese company, and 
then awarding the Allied shareholders a proportion of that amount corre- 
sponding to their interests in the company.*® This formula for calculating 
shareholding claims is the same as that incorporated in the Italian Peace 
Treaty.** 

Compensation was provided for loss of debts in cases where the Japanese 
Government had collected the debts during the war as enemy-owned assets, 
and had discharged the Japanese debtors. Instead of reinstating the 
debts, the Japanese Government assumed responsibility to make payments 
to the Allied creditors. In a provision covering ‘‘public loans” the Japa- 
nese Government undertook to pay all such loans in cases where the loan 
instruments had been seized as enemy assets and sold, or had been canceled 
by payments to Japanese wartime custodians of enemy property.** Credi- 
tors were not protected against the depreciation of the yen, unless they 
held obligations payable in a foreign currency. l 

All compensation was payable in yen except where a debt or loan had 
been designated in foreign currency, in which case the Japanese Govern- 
ment recognized its obligation to make payment in the foreign currency. 
Conversion of yen compensation into foreign currency was subject to 
Japanese exchange regulations.’ Although at the time of payment of 
most claims there were restrictions upon the convertibility of the payment, 
these restrictions have been gradually removed. 

22 Treaty of Peace with Italy, Art. 78, par. 4(d), cited note 18 above. 

28 Allied Powers Property Compensation Law, Art. 11, note 7 above. 

24 Treaty of Peace with Italy, Art. 78, par. 4(b), note 18 above. 


25 Allied Powers Property Compensation Law, Art. 7, note 7 above. 
28 Ibid., Art. 8. 37 Ibid., Art. 17. 
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Damage Caused by Seizure of Vessels as Prize 


In the case of United States ex rel. Standard Sempaku Kabushiki Kaisha 
v. Japan, there was referred to the Commission a claim for compensation 
for damage to eleven small vessels owned by Standard Vacuum Oil Com- 
pany through a wholly-owned Japanese subsidiary. The vessels were 
within the territorial waters of Japan at the outbreak of the war. They 
were seized as enemy property and: placed under the control of a 
Japanese enemy property custodian. Later they were subjected to Japa- 
nese prize court proceedings and adjudged to belong to the Japanese 
Government as prize. During the Allied oceupation of Japan seven of 
the vessels were repaired to some extent and returned to Standard Vacuum. 

The Japanese Government denied any obligation to compensate for 
damage to the vessels on the ground that, in accordance with Article 17(a) 
of the Peace Treaty, the claimant should first have applied for review of 
the prize court proceedings, and also on the ground that no loss or damage 
was sustained. Under Article 17(a) the Japanese Government agreed 
that, upon the request of any Allied government, it would ‘‘review and 
revise in conformity with international law any decision or order of the 
Japanese Prize Courts... .’’ The United States Government contended 
that Standard Vacuum Oil Company was not obliged to request a review 
of the prize court proceedings because the Japanese Government was liable 
to compensate for damage to the vessels as damage caused by their seizure 
as enemy property under Japanese ‘‘wartime special measures.” The 
issue was whether Article 17(a) of the Peace Treaty provided the only 
remedy for the claimant or whether he had the option of choosing to 
proceed under Article 15(a). 

After all of the pleadings had been submitted and after the case had 
been under consideration by the Commission for several weeks, the Jap- 
anese Government proposed that the United States Government agree to 
relinquish this claim as part of the compromise settlement of a second claim 
of Standard Vacuum which was based on damage due to the cancellation 
of certain forward exchange contracts and the revocation of related permits 
to remit foreign exchange. The claimant government agreed to the pro- 
posal. As a consequence, the decision of the Commission in this case was 
limited to a formal approval of the compromise settlement.”® 


Damage Caused by Cancellation of Forward Exchange Contracts and 
Revocation of Permits to Remit Foreign Exchange 


The case of United States ex rel. Standard Vacuum Oil Company v. 
Japan involved a series of financial arrangements between the company, 
on the one hand, and the Japanese Government and the Yokohama Specie 
Bank on the other. During the period from March 22 to June 27, 1941, 
Standard Vacuum obtained from the Japanese Government permits to 
purchase foreign exchange for the purpose of remitting to the United 
States proceeds from the sale of oil to be imported into Japan. During the 


28 Decision No. 2, June 29, 1960; Japanese Annual of International Law, No. 5 
(1961), p. 47 et seq. 
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same period, on the basis of these permits, Standard Vacuum entered into 
forward exchange contracts with the Yokohama Bank pursuant to which 
the bank agreed to furnish dollars for yen at an exchange rate of 2374, yen 
to the dollar. In reliance upon the permits and the forward exchange 
contracts, Standard Vacuum imported oil into Japan during the period 
from September to November, 1941. Although the company had sufficient 
yen in its bank account in Japan to cover the forward exchange contracts, 
its request for permission to withdraw the yen was never approved by 
the Japanese Government. Instead, after the outbreak of hostilities the 
Japanese Government appointed a custodian of the property of Standard 
Vacuum, and the custodian canceled the contracts. 

The claimant government contended that the exchange loss suffered by 
the company should be regarded as damage falling under the category of 
‘damage caused by the war-time special measures and other measures of 
the Japanese Government and its agencies.’’’ The respondent government 
in its pleadings called attention to the action taken by the United States 
Government on July 26, 1941, in freezing all property of Japanese na- 
tionals in the United States and the retaliatory measure of the Japanese 
Government on July 28 controlling the economic activities of American 
nationals in Japan. This latter measure required Standard Vacuum Oil 
Company to obtain permission from the Japanese Government to make a 
withdrawal from its yen account. The Japanese Government also alleged 
that the exchange permits had expiration dates of the last day of Sep- 
tember, 1941, and the last day of November, 1941. Consequently it was 
the position of the Japanese Government that the permits had lost their 
validity before the outbreak of the war and that the contracts to purchase 
foreign exchange had also become invalid before the outbreak of the war. 

After the exchange of the pleadings and after the American Agent had 
submitted to the Commission a written argument on the issues of the 
case, the two Agents agreed to a compromise settlement of the claim, 
together with Standard Vacuum’s first claim. Under the terms of the 
settlement.the Japanese Government permitted the company to remit to 
its head office in the United States the amount of dollars required to settle 
the debt for the imported oil and recognized that the company was entitled 
to regard the exchange loss it had suffered in making the remittance at the 
current exchange rate (360 yen to the dollar) as a business deduction for 
purposes of the Japanese Corporation Tax. The decision of the Commission, 
as in the first Standard Vacuum case, was limited to a formal approval 
of the compromise settlement.*° 


Damage Due to Loss of Interest Coupons on Multiple Currency Bonds 
Held in Japan 


In the ease of Untied States ex rel. Continental Insurance Company v. 
Japan, the Commission was asked to determine the amount of compensa- ` 
tion payable for the loss of interest coupons on bonds issued by the Jap- 


20 Ibid. 
80 Japanese Annual of International Law, No. 5 (1961), p. 51 ot seg. 
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anese Government in 1910. Each bond provided for payment at maturity 
of an amount of 500 francs in Paris or an amount of 194 yen in Tokyo. 
Interest was payable on the specified face amount in the currency of the 
place, Paris or Tokyo, where the interest coupon was presented. The 
insurance company was holding the bonds and attached coupons in Tokyo 
at the outbreak of the war. Both bonds and coupons were taken into 
custody by the Japanese Government as enemy property. They were 
returned to the company in 1951 with the exception of the interest coupons 
for the period from 1942 to 1950. The company claimed compensation 
in franes for the missing coupons. The Japanese Government offered to 
compensate in the face amount of yen. 

The first question for the Commission was whether the coupons con- 
ferred an option upon the bondholder to demand payment in either yen 
or francs or an option upon the Japanese Government to make payment 
in either currency. The question was important because the face amounts 
of yen and franes, though equivalent in 1910, had long ceased to be equiva- 
lent. In fact the franc was worth almost twice as much yen in 1960 as 
in 1910. The Commission, referring to decisions of an international claims 
commission, and of French and United States courts, ruled that the bonds 
conferred upon the bondholder the option to demand payment of principal 
or interest in the more valuable of the two currencies at the time of 
payment. 

The next question was whether the company had been deprived of its 
option to receive payment in francs because the coupons and the bonds 
were physically located in Japan and could not be exported without the 
permission of the Japanese Minister of Finance. The Japanese Agent 
contended that, since the coupons were held in Japan and, in effect, were 
being presented for payment in Japan, payment should be made in yen, 
and in the face amount of yen. The American Agent maintained that, by 
issuing ordinances: restricting the exportation of bond instruments the 
Japanese Government could not relieve itself of its obligation to pay in 
franes at the option of the bondholder. He argued that the ordinances 
authorized only a temporary suspension of the bondholder’s right to pre- 
sent its bond instruments in Paris during the period in which Japan was 
experiencing exchange difficulties. 

In its decision the Commission stated that it did not have to decide ‘‘by 
the general provisions of international law’’ whether the Japanese Govern- 
ment, in the exercise of its sovereign power to control foreign exchange, 
could insist that a foreign holder of its multiple-currency bonds receive 
payment in yen. The Commission said the question was determined in 
this case ‘‘by the terms of the Treaty of Peace and the Compensation Law.” 
The key provision of the Compensation Law reads as follows: 


In case where the amount of money of the .. . loans [public loans] 
has been designated in terms of currencies other than the yen and 
should have been paid in foreign currency or, although designated in 
the Yen, should have been paid in the foreign currency at the fixed 

exchange rate in accordance with the terms of the contract, the Japa- 
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nese Government shall recognize its liability to make compensation 
in foreign currency and make it available to the claimant at the 
earliest date permitted by the Japanese foreign exchange position and 
in accordance with the laws and regulations concerning the foreign 
exchange.*? 


Relying principally upon the above-quoted provision of the Compensation 
Law, the Commission ruled that the Japanese Government was obliged to — 
make payment in francs. 

It is not clear how the Commission would have decided the case had it 
been governed by ‘‘general provisions of international law.” The Com- 
mission says in its decision: ; 

It seems probable that the Government of Japan, in the exercise 
of its sovereign power to control foreign exchange, could insist that 
a bondholder holding the bonds in Japan receive payment in yen. 
In such a case, however, the bondholder would appear to be entitled 
to receive yen in an amount equivalent in value to the frances the bond- 
holder would have received had it not been prevented from exercising 
a option of presenting the bonds for payment in French frances in 

aris. ... 


But the Commission also says in a later paragraph of its decision : 


In this case, payment is specified both in francs and yen, but the 
option to determine which currency shall be received lies wholly with 
the bondholder so that if the bondholder demands payment in franes 
the situation is the same as if payment were stipulated in francs 
alone... 38 
In the opinion of the author, the sovereign power to control foreign ex- 
change does not enable a government to convert its promise to pay in a 
foreign currency into a promise to pay in its own currency. In fact there 
is support for the proposition that, even when a government tries to require 
its bondholders to sell their foreign currency bonds back to it for local 
currency, a bondholder cannot be compelled to receive local currency, but 
can continue to insist upon receiving payment in the foreign currency.™ 


Adjustment of Face Amount of Interest Coupons to Conform with Ad- 
justmenis Granted to Other Bondholders of the Same Issue 


After recognizing that the Continental Insurance Company could enforce 
the france option in the interest coupons, the Commission took up the 
question whether the face amount of francs in the interest coupons should 
be increased to conform with increases granted to other bondholders of 
the same issue. In 1956 the Japanese Government had entered into an 
agreement with an association of French holders of the same issue of bonds 
to increase the face amount of francs in both bonds and coupons twelve 
times. This agreement was based upon the recommendation of a Swedish 
arbitrator, Mr. Nils Von Steyern. 

31 Allied Powers Property Compensation Law, Art. 17, par. 2. 

82 Japanese Annual of International Law, No. 5 (1961), p. 55. 


33 [bid., pp. 56-57. 
34 Nussbaum, Money in the Law, sec. 31.ITV (rev. ed., 1950). 
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The American Agent contended that all of the reasons given by the 
Swedish arbitrator for increasing the face amount of francs in the coupons 
held by French nationals applied with equal force to the American claim- 
ant. He submitted to the Commission a collection of authorities entitled 
‘‘References in support of the proposition that a state which has issued 
foreign currency bonds should accord the same treatment to all non- 
resident holders of bonds of the same issue.” 3 Simultaneously the Jap- 
anese Agent presented to the Commission citations with brief comments 
in support of the contention of the Japanese Government that there is no 
such principle in international law.* 

The Commission concluded that ‘‘... it hag not been convincingly 
established that the claimant may under applicable principles of interna- 
tional law invoke the Bondholders Agreement and its benefits.’ The Com- 
mission then took up the question whether it was authorized to adjust the 
face amount of the coupons ‘‘on grounds of equity.’’ On this point the 
Commission said: 

Neither the Treaty of Peace nor the Agreement for Settlement of 
Disputes referred to above contains any authorization which would 
permit the Commission to act as an ‘‘amiable compositeur’’. .. 

Failing a specific provision authorizing the Commission to decide 
a case ex aequo et bono, the Commission cannot base its decisions on 
purely equitable grounds. gion 

Consequently the Commission ruled that the Japanese Government should 
pay as compensation the face amount in francs of the missing coupons. 

The decision of the Commission that it lacked authority to consider the 
issue of adjustment of the face amount of francs payable on the missing 
coupons poses the question whether the company may seek agreement of 
the Japanese Government to refer the issue to a properly authorizd con- 
ciliator. The Agreement for Settlement of Disputes, under which the 
Commission was established, provides that the decision of the Commission 
“shall be accepted as final and binding by the Government of the Allied 
Power and the Japanese Government.” 58 But it would seem reasonable 
that the decision of the Commission need not be accepted as final on the 
issue of adjustment of the face amount of francs, since this issue was 
regarded by the Commission as outside its jurisdiction but appropriate for 
consideration by an ‘‘amiable compositeur.’’ 


Damage to Interests of American Shareholders in Japanese Companies 


The Commission considered all claims of American minority shareholders 
in Japanese companies in one decision, which bears a multiple title begin- 
ning with United States ex rel. Tidewater Oi Company as shareholder of 
Mitsubishi Od Co., Lid. v. Japan. Twenty-three Americans, both indi- 


35 Enclosure to Despatch No. 1271 of April 21, 1960, from the American Embassy, 
Tokyo, to the Department of State, Department of State File No. 294.1141 Oontinental 
Insurance Co./4-2160. 36 Ibid. 

87 Japanese Annual of International Law, No. 5 (1961), p. 58. 

38 Agreement for Settlement of Disputes, Art. VII, note 1 above. 

29 Decision No. 4, July 20, 1960. Japanese Annual, loc. cit., p. 60 et seg. 
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viduals and corporations, submitted claims based on holdings in fifteen 
Japanese companies. The United States Government requested the Com- 
mission to award compensation on these claims in an aggregate amount of 
about 16 billion yen (46 million dollars).*° The Japanese Government 
denied that compensation was payable to any of the American claimants 
except one, to whom it admitted there was due a sum of about 125 million 
yen ($346,000). 

One of the principal issues between the two governments concerned the 
allowance of compensation for bomb damage to inventory. The Compen- 
sation Law stipulated that compensation should be computed on damage 
to property owned in Japan at the commencement of the war. Since the 
Japanese companies in which Americans held minority interests continued 
in operation during the war, the Japanese Government contended that the 
items of inventory on which bombs were dropped in 1944 and 1945 were 
not the same as those owned at the commencement of the war, and hence 
compensation was not payable for any loss of inventory. The United 
States Government maintained that such a construction of the Compensa- 
tion Law was too technical and that compensation should be allowed for 
damage to that amount of inventory which did not exceed in physical 
quantity the amount of inventory on hand at the commencement of the war. 

An issue over the allowance of damage measured by excessive wartime 
depreciation turned largely on whether there was sufficient evidence that 
the damage so measured fell under one of the categories of war losses as 
those losses were defined in the Compensation Law. An issue over damage 
due to cancellation of contracts for war equipment and supplies by the Jap- 
anese Government involved the question whether a loss had actually been 
sustained and whether any such loss could properly be regarded as a war 
loss. The respondent government also objected to consideration of both 
of the above types of damage because they had not been specifically in- 
cluded in the original claims. 

A final issue between the two governments related to the deduction from 
allowable damage which was authorized by the Compensation Law. The 
deduction provision required that, in computing compensation, there should 
be deducted the excess of current market value over acquisition cost of 
property owned by the company which was not owned by it at the cóm- 
mencement of the war. The American Agent asserted that the property 
to be considered in calculating the deduction should be any net increase 
in assets of a company and should not include acquisitions made merely 
to replace assets sold or serapped, since such acquisitions served only to 
maintain the level of property owned in 1941. The Japanese Agent main- 
tained that the deduction should be based on all assets acquired by the 
company between the commencement of the war and the date of payment 
of compensation. 

In its consolidated decision on the shareholding cases the Commission 

40 Despateh No. 303 of Sept. 13, 1960, from American Embassy, Tokyo, to the De- 


partment of State, Department of State File No. 294.1141/9-1360. 
41 Allied Powers Property Compensation Law, Art. 12, par. 8, note 7 above. 
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allowed damage to inventory not exceeding in value the inventory on hand 
at the commencement of the war, in recognition of the commercial con- 
cept of inventory as a separate though continually changing entity. The 
Commission disallowed damage for excessive depreciation and cancellation 
of government contracts for the reasons that: (1) in at least one case, 
these categories of damage had not been submitted to the Japanese Gov- 
ernment within the requisite period for filing claims; (2) there was insuffi- 
cient evidence that the damage fell within the definition of war damage 
in the Compensation Law; and (3) some of the excessive depreciation may 
have been compensated for at the time it occurred by increased sales with 
concomitant profits. 

The Commission made no reference in its decision to its attitude on the 
calculation of the deduction allowable in the shareholding cases. It con- 
cluded its decision with the following sentences: 


After having reached the foregoing conclusions [the conclusions 
concerning inventory, excessive depreciation and cancellation of gov- 
ernment contracts] and having considered the deductions provided 
for by Article 12 item 3 the Commission entered into discussions with 
the parties, including the representatives of the claimants, to deter- 
mine the proper award in each case. As a result of such discussions 
and the Commission’s own estimate of the various losses, it has ar- 
rived at the conclusion that payment to the claimants of record should 
be made as listed below: . . .*? 


There followed a listing of each claimant and the amount of compensation. 
The total amount awarded to the shareholding claimants was ¥6,676,000,000 
($18,544,444), 


Damage Caused by Sale of Goods by Lienholder 


In the case of United States ex rel. New York Merchandise Company, 
Inc. v. Japan, the company had presented a claim for compensation for 
the loss of certain merchandise which had been sold by the Yokohama 
Specie Bank during the war in the exercise of its rights as lienholder. 
The merchandise had been purchased in Japan for New York Merchandise 
Company by a British company, Strong & Company, and had been placed 
on board two Japanese ships on July 18, 1941. On the same dates Strong 
& Company presented to the bank bills of exchange drawn on the New York 
branch of the bank, together with bills of lading endorsed in blank. The 
bank discounted the bills of exchange, intending to forward the documents 
to its New York branch for collection from New York Merchandise Com- 
pany. By this transaction Strong & Company was reimbursed for its 
expenditures in purchasing the goods. 

Shortly afterward the Japanese ships were recalled to Japan and the 
merchandise was unloaded in Yokohama. Then the war intervened, and 
the Japanese Government placed the merchandise under the control of a 
wartime custodian of the property of Strong &.Company. During the 


42 Japanese Annual, loo. oit., p. 66 et seg. 
48 Decision No. 5, July 31, 1960. Japanese Annual, loc. cit., p. 70 et seq. 
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course of the war the bank, after obtaining the consent of the custodian 
of the property of Strong & Company, sold the merchandise and used the 
proceeds of the sale to pay the bills of exchange. 

Both Strong & Company and New York Merchandise Company submitted 
claims to the Japanese Government for compensation for the loss of the 
merchandise, caleulating the compensation at postwar replacement costs. 
Strong & Company’s claim was presented by the British Government, and 
New York Merchandise Company’s claim by the United States Govern- 
ment. The Japanese Government paid compensation, equivalent to the 
current value of the merchandise, to Strong & Company. The United States 
Government contended that the merchandise, at the time of its sale by the 
bank, was owned by New York Merchandise and not by Strong & Company, 
and consequently that any war damage compensation for the loss of the 
merchandise should have been awarded to New York Merchandise Company. 

The Commission stated that, even if it were admitted. that ownership of 
the merchandise had shifted to New York Merchandise Company, the 
ownership of that company was not unqualified, but was subject to the 
right of the bank as lienholder. The general prohibition of financial 
transactions between the United States and Japan in July of 1941 had 
made payment of the bills of exchange by New York Merchandise impos- 
sible, and also was the reason for the recall of the Japanese ships.“ The 
Commission concluded that, since the fulfillment of the transaction was 
frustrated by force majeure, the bank was within its rights in selling the 
merchandise to protect itself against loss. The Commission cited also an 
article of the Law of Bills of Japan which stipulates that, if vis major 
continues to operate beyond 30 days after maturity, recourse may be exer- 
cised, and neither presentment nor the drawing up of a protest shall be 
necessary. After making the foregoing analysis, the Commission rejected 
the New York Merchandise Company claim. 

While denying compensation to the company because the sale of the 
merchandise was made by the bank as lienholder, the Commission appeared 
to consider the payment of war damage compensation to Strong & Company 
as justifiable. In the next to the last paragraph of its decision it said: 


The payment made to Strong & Company by the Government of 
Japan was obviously made on the basis that the property of Strong & 
Company, which was considered to have included the property in- 
volved in the present claim, was taken into official custody and was 
disposed of under the direction of the custodian. In the present case, 

_ the property of the claimant was never placed into custody.‘ 


“The Commission made no comment on the contention of the claimant 
government that it was only due to an error of the Japanese Government 
that the merchandise had been placed under the control of a custodian for 
the property of Strong & Company. But the above-quoted paragraph 
implies that if the Japanese Government had placed the merchandise under 
the control of a custodian of the property of New York Merchandise Com- 


#4 U. S. Executive Order No. 8832 of July 26, 1941; Japanese Ministry of Finance 
Ordinance of July 28, 1941. 45 Japanese Annual, loc. cit., pp. 75-76. 
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pany, who had thereafter consented to the sale by the bank, the Commission 
would have awarded compensation to New York Merchandise Company. 


Destruction of Property Not Disclosed During the War to be American- 
Owned 


In United States ex rel. Industrial Export and Import Corporation v. 
Japan, the claimant sought compensation for the loss of some fur skins 
and pearl beads which were alleged to have been stored in a warehouse 
ultimately destroyed in a bombing raid. The evidence concerning the 
existence of the property was conflicting. The Japanese Government 
placed considerable emphasis on the fact that no report of the existence of 
the property had been made to the Japanese Government during the war, 
in spite of regulations requiring reporting and the turning over of enemy- 
owned (1.e., Allied-owned) property to custodians appointed by the Jap- 
anese Government. The claimant government alleged that ownership of 
the property by the American company had been concealed from the Jap- 
anese Government during the war to avoid seizure of the property, and 
that no insurance had been taken out on the property for the same reason. 

This was the only case in which the decision of the Commissioners was 
not unanimous. The Japanese and Swedish members of the Commission 
concluded that the evidence of the existence of the merchandise was contra- 
dictory, and hence the claim was rejected. The American Commissioner 
in a minority opinion stated that he considered the evidence sufficient to 
support the claim.** 


Interpretation of Deadline for Filing Claims 


In two cases, those brought by the United States on behalf of Frank 
Hillel and Frank Sassoon,*® the Commission was faced first with a question 
concerning the interpretation of the provision in the Compensation Law 
requiring that a claimant must file a written claim for compensation with 
the Japanese Government ‘‘through the Government of the state to which 
he belongs within eighteen months from the time of the coming into force 
of the Peace Treaty.’’*® In these two cases the claimants had been Iraqi 
nationals at the outbreak of the war but had become naturalized Ameri- 
can citizens before the Peace Treaty was signed. For them to be eligible 
to obtain compensation it was necessary that Iraq, as well as the United 
States, ratify the Peace Treaty. The Compensation Law stipulated that 
claimants must be nationals of one of the Allied Powers both at the com- 
mencement of the war and on April 28, 1952. An Allied Power was defined 
in the treaty to include any state at war with Japan which ratified the 
treaty. 


48 Decision No. 6, July 23, 1960. Japanese Annual, loc. ott., p. 77 et seq. 

47 Loo. ott., p. 85. 

48 U. S. ex rel. Hillel v. Japan, Decision No. 7, July 23, 1960, Japanese Annual, loo. 
cit., p. 89 et seg.; U. S. ex rel. Sassoon v. Japan, Decision No. 8, July 23, 1960, ibid., 
p. 102 et seg. 

49 Allied Powers Property Compensation Law, Art. 15, note 7 above. 
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The United States Government ratified the Peace Treaty on April 28, 
1952, but the Iraqi Government did not ratify it until August 18, 1955. 
The Japanese Government contended that the time limit for filing of the 
claims was 18 months after ratification of the treaty by the United States. 
The United States Government maintained that the time limit was 18 
months after ratification of the treaty by Iraq, since the claimants were 
not even eligible to receive compensation until the treaty had been ratified 
by Iraq. The Commission upheld the contention of the claimant government. 


Damage Caused by Forced Sale of Merchandise 


After concluding that the Hillel and Sassoon claims were not barred for 
late filing, the Commission turned to the substance of the claims. They 
were principally claims for compensation for losses suffered when the 
Japan Cotton Textile Exporters Association (Nihon Memshi Fu Yushutsu 
Kumiai) required the Japanese wartime custodian of certain cotton textiles 
` owned by the claimants to sell the textiles to the Association at a fixed 
price. The claimant government contended that the Association was acting 
as an agency of the Japanese Government in making compulsory purchases 
of the textiles. It was the position of the claimant government, therefore, 
that the loss of the merchandise came within the definition of war damage 
as ‘‘damage due to other [other than wartime special measures] measures 
of the Japanese Government and its agencies,’’ 

The Commission ruled that with respect to certain compulsory purchases 
by the Textile Association, the Association could be regarded as an agency 
of the Japanese Government. These were purchases made by the Asso- 
ciation ‘‘in conjunction with the Resources Mobilization Program imple- 
mented by the Government of Japan under the National Mobilization Act 
with the primary aim of securing and increasing the stock of essential 
goods in the country as well as making the most efficient and appropriate 
use thereof.’’ The Commission concluded that certain other purchases of 
textiles made by the Association were initiated before the outbreak of the 
war, and in any event were not made under compulsion, nor pursuant to 
any governmental plan for the mobilization of resources. 

The Commission held that the phrase ‘‘damage caused by .. . other 
measures of the Japanese Government and its agencies’’ was not limited, 
as the respondent government had contended, to damage caused by meas- 
ures ‘‘taken towards the enemy.’’ Consequently it upheld the proposition 
that Japan under the Compensation Law had assumed responsibility to 
compensate for losses due to any measures of the Japanese Government and 
its agencies during the period of the war. 


General Significance of Decisions of the Commission 


The foregoing summary of issues raised with the United States-Japanese 
Property Comntission covers all of the eight decisions of the Commission 
except the first. The first decision merely recorded Commission approval 
of an agreement between the American and Japanese Agents to split off 
and settle one small item of the claim of International General Electric 
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Company, about which there was no dispute.®® All of the decisions were 
rendered during the period from March 29, 1960, to July 27, 1960. In 
this article the decisions have been discussed in their numerical (and 
chronological) order. 

The decisions of the Commission contain some useful and instructive 
precedents concerning responsibility for war damage. There is a tendency 
toward the development of uniformity in the definition of war damage. 
Drafters of peace treaties tend to follow the language of prior peace 
treaties, if no good reason appears to the contrary. The provisions relating 
to war damage compensation in the Italian, Bulgarian, Hungarian and 
Rumanian Peace Treaties correspond very closely.. While differences in 
the financial capacity of defeated countries to pay compensation must 
always be considered, the differences can be taken into account by prescrib- 
ing variable percentages of full compensation for war damage, rather than 
by defining war damage differently for each defeated country. 

There are even pressures toward uniformity in the definition of war 
damage in national compensation legislation. The negotiation of agree- 
ments between Allied countries for reciprocal treatment of nationals of 
one country owning property in the other country under national systems 
of war damage compensation has led to bureaucratic comparison of national ` 
definitions of war damage.’ The undertakings of the United States Govern- 
ment to guarantee American investors against future losses due to war 
damage to property in foreign countries implies that there is a standard 
for determining what is war damage. There is also the pressure brought 
by an individual or a corporation with property losses in a number of 
countries due to the same war. Such a property owner finds it difficult 
to understand why a certain type of damage is regarded as war damage, 
and hence compensable, if sustained in one country, but is not so regarded, 
and hence not compensable, if sustained in another country. 

In addition to the usefulness of the Commission’s rulings on the nature 
of war damage, the conclusions of the Commission in some cases may have 
a bearing on certain issues which may arise in time of peace. The Com- 
mission in the Continental Insurance Company case considered the issue 
whether a state can invoke its power of exchange control to relieve itself 
of its contractual obligation to pay a debt in a foreign currency. Another 
issue of significance in peacetime is the issue whether a state, which has 
induced a foreign national to bring needed materials into the country by 
granting him a license to remit the proceeds of the sale of the materials, 
may revoke the license after the foreign national has brought in the 
materials. This issue was raised in the Standard Vacuum Od Company 
ease, but the Commission confined its ruling to the approval of a compro- 
mise settlement. 

There is another aspect in which the accomplishments of the Commission 
have significance. It was anticipated that cultural differences between 
the United States and Japan might cause misunderstandings and compli- 


60 Decision No. 1, March 28, 1960. Japanese Annual, loo. cit., p. 45. 
51 Cited note 4 above. : 
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cate the arbitral process. But the desire of both governments and of the 
Commission to arrive at final determinations of the claims as swiftly as 
possible overcame even the difficulties of the use of two languages. 

Differences in attitudes of Japanese and Americans were observable 
in the course of the arbitration. The Japanese were less willing than the 
Americans to proceed to final clear-cut decisions in the cases, and preferred 
compromises when the relative strength of the positions of the two govern- 
ments had become sufficiently apparent. The Japanese also at times sought 
to avoid blunt statements of rulings on particular issues, preferring that 
it be not too obvious which side had won its point. But these attitudes 
of the Japanese tended to expedite, rather than delay the work of the 
Commission. 

It proved easier for Japanese and American lawyers to reach mutual 
understandings of legal principles than had been anticipated. The Jap- 
anese legal system is fundamentally similar to the legal systems of Western 
Europe. This similarity dates back to the Meiji era (1868-1911), when 
the Japanese were drawing upon European experience for sweeping gov- 
ernmental reforms. During that era the Japanese Government substan- 
tially revised the legal system of Japan and adopted codes based upon the 
codes of Germany and France." 

Any misgivings over the ability of Japanese and Americans to work 
together in an international arbitration have been proved groundless. 
The Commission has set an example of a successful Japanese-American 
arbitration. Perhaps its greatest achievement is its demonstration, for the 
first time as between the United States and Japan, that states with widely 
different cultural backgrounds may, nevertheless, find in international 
arbitration a useful device for settling disputes. 

s2Cf. Takayanagi, ‘‘Contact of the Common Law with the Civil Law in Japan,’’ 


4 A, J. Comp. Law 60-69 (1955); Appleton, ‘‘The Law of Japan,’’ in Studies in the 
Law of the Far East and Southeast Asia 1-28 (Washington Foreign Law Society, 1956). 


PENAL SANCTIONS FOR MALTREATMENT OF 
PRISONERS OF WAR 


By CotoneL Howarp S. Levm, U.S.A.* 


Army Staff Judge Advocate 


The trials of war criminals which occurred subsequent to World War II 
resulted in a veritable flood of learned books and articles reporting on these 
trials and discussing their propriety and their legal significance.1 The 
subject has, unquestionably, been exhausted? and it should be understood 
at the very outset that it is not intended here to cover ground already 


repeatedly traversed. The actual purpose of this article is to attempt: 


to determine, on the basis of past experience plus recent international 
legislation, the protection which will be available to the prisoner of war 
in a future widespread international conflict, both in the nature of penal 
sanctions against others who would make him the victim of illegal conduct, 
and on trial, should he himself be accused of the commission of a pre- 
capture offense. In other words, while the sanctions imposed in the past 
for the maltreatment of prisoners of war amounting to war crimes will 
be discussed, this will be done solely in their historical context and to set 
a legal background for the purpose of determining what comparable actions 
in this regard may be expected in the future. 


I, HISTORICAL 


In the early days of recorded history the concept of the ‘‘prisoner of 
war’’ was completely unknown. It follows that there was no such thing 
as protection against maltreatment for individuals taken captive in-battle. 
These individuals were, in fact, quickly slaughtered. And the victor well 
knew that this would be his fate should he be less fortunate on the occasion 
of the next battle. The Old Testament is replete with stories of the killings 
of persons captured in war; and the practice was one which was, and 
continued to be, followed by all nations. During this period, and for 


* Formerly Chief, International Affairs Division, Office of the Judge Advocate 
General of the Army; and Legal Adviser, United States European Command, Paris, 
France. The opinions expressed herein are those of the writer and are not necessarily 
those of The Judge Advoeate General or of the Department of the Army. 

1In Briggs, The Law of Nations 1017 (2nd ed., 1952), the literature on the subject 
is termed ‘‘overwhelming.’’ The present writer succumbed to the fever and wrote a 
purely historical article entitled ‘‘ War Crimes’’ for the Encyclopaedia Britannica. 

2 An exception should be made of the very fine lectures on the subject which were 
given by Professor B. V. A. Röling of The Netherlands at the 1960 Session of the 
Hague Academy of International Law and which are reproduced at 100 Hague Academy 
Recueil des Cours 329 (1960, IL) under the title ‘‘The Law of War and the National 
Jurisdiction since 1945.’’ 
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many centuries thereafter, the captive taken in war became the private 
‘property of his captor, to do with as he willed." 

With the advent of the era of Roman might, the practice had not changed. 
The Romans were as ruthless as had been their predecessors in the treat- 
ment of captives taken in war. But they were also the first to realize the 
economic value of these captives and for this reason, and not because of 
feelings of humanity or mercy, slavery instead of death became the fate 
of some of the captives.* Despite the efforts of the Catholic Church to 
bring some semblance of humanity into the treatment of prisoners of war,’ 
this situation continued, with only one important change, during the first 
sixteen centuries of the Christian era, that change being the introduction 
of the practice of ransoming.* However, an evolution in fundamental 
concepts began to make its appearance during the course of the seventeenth 
century. By the end of the Thirty Years’ War, a captive of war was 
considered to be in the. custody of the enemy state rather than of the 
' individual captor. There was then a better than even chance that he 
would not be killed or enslaved, but he still had little or no protection 
against other types of maltreatment. This practice did, however, serve 
as a base upon which the principle of humanitarian treatment of prisoners 
of war could be erected? It remained for Montesquieu, in his Esprit des. 
lots, and Rousseau, in his Contrat social, to do the theoretical work, and- 
for events emanating from the American and French Revolutions to lead 
to the practical changes. 

In 1785 the Treaty of Amity and Commerce entered into between Prussia 
and the United States contained an article which constituted the first 
international attempt to provide in time of peace for the protection of 
prisoners of war in the event that the then friendly relations between the 
two countries should be disturbed by war.’ Considering the lack of existing 


8 The uniformity of the practice in this early era is attested to by the following 
statement from Khadduri, War and Peace in the Law of Islam 126 (1955): 

‘<The practice of taking prisoners of war as part of the spoil is very old and goes 
back to antiquity. The Persians treated their captives with relentless cruelty; they were 
blinded, tortured, and finally killed or crucified. The Hebraic rule was no less severe 
than Persian practice. The Muslims, regarding captives also as part of the spoil, often 
treated them no less cruelly than their predecessors.’’ 

4 Davis, ‘The Prisoner of War,’’ in 7 AJ.I.L, 521, 523 (1913). 

5 Among other actions in this regard, the Third Lateran Council (1179) pronounced 
itself against the enslavement of Christian prisoners of war. Marin, ‘‘The Evolution 
and Present Status of the Laws of War,’’ 92 Hague Academy Recueil des Cours 633, 
655 (1957, II). 

8 Davia, loo. cit. 524. An Islamic compilation of the laws of war published in Spain 
in 1280 did prescribe that it was forbidden to mutilate prisoners of war. Marin, loc. 
cit, 656-657. 

T Davis, loo. oit. 625, 540; Flory, Prisoners of War 158-160 (1942). The Treaty of 
Westphalia (1648), which ended the Thirty Years’ War, provided for the release of 
prisoners of war without the payment of ransom. During the eighteenth and nineteenth 
centuries the practice of exchanging prisoners of war, both during and after the cessa- 
tion of hostilities, became firmly established. 

88 Btat. 84; Treaty Series, No. 292. Substantially the same provision was contained 
in the new treaty between the same nations which was entered into in 1799 (8 Stat. 162; 
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precedent at the time the treaty was drafted, the provisions designed ‘‘to 
prevent the destruction of prisoners of war’’ are amazing in their breadth 
and scope. Seven years later, in 1792, the French Legislative Assembly 
enacted a decree which attempted unilaterally to establish a formal code 
of humanitarian rules governing the treatment of prisoners of war? It 
proved to be far in advance of its time;?° but all of the items of protection 
which it contained have since been incorporated into the various conven- 
tions which were drafted for the protection of the prisoner of war more 
than a century later and which have been widely accepted by the nations 
of the world. ` 

Obviously, the nations of Europe and the New World were slowly but 
surely arriving at the realization that the maltreatment of prisoners of 
war was an anachronism which had no place in nineteenth-century civiliza- 
tion, An opinion of the King’s Advocate, written in 1882, clearly demon- 
strates the extent to which prisoners of war had gained the right of 
protection, and the sanctions which nations were prepared to take to insure 
that such protection was forthcoming. He stated: 


. . » cases may possibly occur in which the treatment of Prisoners 
of War by a nation may be so barbarous and inhuman as to eall upon 
other powers to make common cause against it, and to take such 
measures as may be necessary to compel it to abandon such practice, 
and to conform itself to the more lenient exercise of the rights of war, 
adopted by other States .. .* 


Treaty Series, No. 293). A very similar provision may be found in the Treaty of 
Guadalupe-Hidalgo, between the United States and Mexico, which was signed in 1848 
(9 Stat. 922; Treaty Series, No. 207). Even the 1805 Treaty of Peace and Amity 
between the United States and Tripoli (8 Stat. 214; Treaty Series, No. 359), and 
the 1815 Treaty of Peace between the United States and Algiers (8 Stat. 224; Treaty 
Series, No. 134) contained provisions as to prisoners of war. 

9 Decree of May 4, 1792, of the French National Assembly, 1 DeClercq, Recueil des 
Traités de la France 217 (1864). The decree reads in part as follows: 

11, Prisoners of war are under the protection of the French nation. 

(12, All cruel acts, all violence, and all insults committed against a prisoner of war 
shall be punished as if committed against a French citizen. 

3. All prisoners of war shall be transported to special places in the rear of the 
army for which purpose the commanding generals shall have designated specific areas.’’ 

The skeptic might be inclined to ascribe to this action of the French Revolutionary 
legislature the same motives which impelled the Chinese Communists to institute their 
so-called ‘‘Lenient Policy’’ towards United Nations Command prisoners of war during 
the Korean hostilities. See Treatment of British Prisoners of War in Korea 31 
(British Ministry of Defence, 1955). 

10 It is, indeed, a paradox that one of the worst war crimes of modern history, prior 
to World War II, was the killing at Jaffa, in 1799, by Napoleon Bonaparte, then a 
general serving under the French Directory, of more than 3,500 Arab prisoners of war 
for whom he was unable to spare a guard from his already under-strength army. It 
is paralleled by the execution of many thousands of Republican prisoners of war by 
Maximilian of Mexico, himself later captured and executed in 1867. 

113 McNair, International Law Opinions 119 (1956). In an article entitled ‘‘Les 
sanctions pénales dans la première Convention de Gendve,’’ in 1952 Revue Internationale 
de la Croix-Rouge 286, Pilloud mentions that it is possible to find examples of punish- 
ment being imposed for violations of the laws and customs of war during the eighteenth 
and nineteenth centuries, although admittedly the cases are comparatively rare. To 
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It remained for the American Civil War to highlight this problem, to 
elucidate formally the applicable laws of war, and to administer punish- 
ment to individuals who violated those rules. On April 24, 1863, the 
famous General Orders No. 100 were published by order of President 
Lincoln.” This compilation of the laws of war, prepared by Dr. Francis 
Lieber, was probably the first complete code of its kind, and it hag fur- 
nished much of the basic material for all subsequent documents dealing 
with various aspects of the subject.4® Certain of its articles are of par- 
ticular relevance to our study. These are: 


AptioLE 56 
A prisoner of war is subject to no punishment for being a public 
enemy, nor is any revenge wreaked upon him by the intentional inflic- 
tion of any suffering, or disgrace, by cruel imprisonment, want of food, 
by mutilation, death, or any other barbarity. 


ARTIOLE 59 


A prisoner of war remains answerable for his crimes committed 
against the captor’s army or people, committed before he was captured, 
and for which he has not been punished by his own authorities. 

All prisoners of war are liable to the infliction of retaliatory 


measures. 
ARTIOLE 71 


Whoever intentionally inflicts additional wounds on an enemy 
already disabled, or kills such an enemy, or who orders or encourages 
soldiers to do so, shall suffer death, if duly convicted, whether he 
belongs to the Army of the United States, or is an enemy captured 
after having committed his misdeed. 


Records exist of at least three major cases implementing the foregoing 
rules. In the fall of 1865, after hostilities had ceased, Captain Henry Wirz, 
formerly of the Confederate Army, was tried by a Federal military com- 
mission for the cruel treatment and unlawful killing of prisoners of war 
who had been in his custody at the Andersonville, Georgia, prisoner-of- 
war camp. He was convicted, sentenced to death, and hanged. One of his 
civilian employees, James W. Duncan, was tried for the same offense at 
Savannah in March, 1866, was convicted, and was sentenced to imprison- 
ment at hard labor for fifteen years. And Major John H. Gee was.tried 








the same effect see Pictet, Commentary on the Geneva Convention Relative to the Treat- 
ment of Prisoners of War (hereinafter referred to as Commentary) 617 (1960). 

12 Lieber, Instructions for the Government of the Armies of the United States in the 
Field. 

18 According to Davis, loo. oft. 530: 

‘The efforts of Dr. Lieber were so far in advance of the times that the conference 
at The Hague, held over a generation later, could only approve and adopt his work, 
without adding materially to its humane requirements.’’ 

And several generations thereafter, all or the major parts of the eighteen of its articles 
concerned with prisoners of war were included in the Geneva Convention Relative to the 
Treatment of Prisoners of War of August 12, 1949 (hereinafter referred to as 1949 
Convention), 6 U. S. Treaty Series 3316; 75 U.N, Treaty Series 185 (1:972); 47 
AJIU. Supp. 119 (1953). 
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at Raleigh, North Carolina, in 1866 for the failure to take proper care 
of Federal prisoners of war in his charge at Salisbury, North Carolina, 
and for causing the death of several. He was acquitted. 

Despite the precedents which had thus been established, and despite 
the great stride forward in regularizing the laws and customs of war 
accomplished by the adoption of the 1864 Geneva Red Cross Convention," 
the Second Hague Convention of 1899 ** contained no provisions for penal 
sanctions for the killing or maltreatment of prisoners of war and, except 
for a provision for pecuniary responsibility on the part of the offending 
state, the same was true of the Fourth Hague Convention.of 1907.17 Both 
of these conventions did contain provisions requiring that prisoners of 
war be humanely treated, and prohibiting the killing or wounding of those 
who had surrendered, but the events of World War I clearly demonstrated 
the inadequacy of such provisions standing alone. As stated by Hyde: 


The conduct of Germany and her allies in the course of World 
War I, as well as of participants in some subsequent conflicts, has 
served to emphasize the fact that prisoners of war may still be sub- 
jected to the caprice and malice of a captor whose passions differ in 
no wise from those of the Carthaginian or Goth, and from the violence 
of which no regulations are likely to assure adequate protection."® 


And in its Report, the ‘Commission on the Responsibility of the Authors 
of the War and on Enforcement of Penalties,’’ created by the Preliminary 
Peace Conference in January, 1919, listed, in addition to a number of 
general offenses, some of which could apply to prisoners of war as well 
as to others, two offenses specifically directed against prisoners of war: ill- 


14 Winthrop, Military Law and Precedents 791-792 (1895 ed., 1920 reprint). Win- 
throp states: í 

c... any individual officer resorting to or taking part in such act [of putting a 
prisoner of war to death] or [in unlawful, unreasonably harsh, or cruel] treatment is 
guilty of a grave violation of the laws of war, for which, upon capture, he may be 
made criminally answerable.’’ (p. 791.) 

15 The 1864 Geneva Convention for the Amelioration of the Condition of the Wounded 
in Time of War. 22 Stat. 940; Treaty Series, No. 877; 1 A.J.LL. Supp. 90 (1907). 

16 32 Stat. 1803; Treaty Series, No. 403; 1 A.J.I.L. Supp. 129 (1907). The ‘‘ Oxford 
Manual’? on the laws and customs of war (Annuaire de 1’Institut de Droit International, 
1881-1882) had contained a provision in Art. 84 for the punishment of persons who 
violated the laws of war. 

1736 Stat. 2277; Treaty Series, No. 539; 2 A.J.LL. Supp. 90 (1908). With respect 
to this convention, the following statement appears in Pictet, Commentary: 

‘t8tates were left entirely free to punish or not acts committed by their own troops 
against the enemy, or again, acts committed by enemy troops, in violation of the laws 
and customs of war. In other words, repression depended solely on the existence or 
non-existence of national laws repressing the acts in question.’’ (p. 617.) 

Strangely enough, the 1906 Geneva Red Cross Convention, 35 Stat. 1885, Treaty Series, 

_ No. 464, contained a chapter entitled ‘‘Repression of Abuses and Infractions,’’ and the 
abuses and infractions against which the parties were called upon to legislate included 
‘iN treatment of the sick and wounded of the armies.’’ Nevertheless, this type of 
provision is not found in the later (1907 and 1929) conventions dealing specifically with 
prisoners of war. 

188 International Law Chiefly as Interpreted and Applied by the United States 1845 
(2nd rev. ed., 1945). 
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treatment of wounded and prisoners of war; and employment of prisoners 
of war on unauthorized works.!® While the American and Japanese mem- 
bers of the Commission filed reservations to certain portions of the Report, 
the representatives of all ten of the member nations composing the Com- 
mission concurred in the portion recommending the imposition of penal 
sanctions against those responsible for violations of the laws and customs 
of war; and Article 228 of the Treaty of Versailles contained a recognition 
by Germany of the right of the Allies ‘‘to bring before military tribunals 
persons accused of having committed acts in violation of the laws and 
customs of war.’’*° 

In 1929 47 nations gathered at Geneva and drafted and signed the 
Geneva Convention Relative to the Treatment of Prisoners of War. This 
convention was intended to supplement, not to replace, Chapter II of the 
Regulations annexed to the Hague Conventions. It covered areas not 
covered by the two Hague Conventions and it went into greater detail 
with respect to areas already covered by those two conventions. While it 
has been described as ‘‘an instrument which lays upon the Detaining 
Power considerably more obligations towards its captive, than it requires 
from the captive towards the captor,’’** and while it does contain pro- 
visions requiring the humane treatment of prisoners of war, once again 
‘no specific penal sanctions were provided for violations of this require- 
iment.” ‘Whether or not the incorporation of provisions for such sanctions 
into the convention would have acted as a deterrent during World War II 
is, of course, entirely a matter of opinion. However, if we are to accept 
the basic theory of all penal codes, there are at least some individuals 
who would have been deterred from their barbaric activities by the threat 
of punishment prescribed in a widely publicized treaty to which they 
were subject.” Be that as it may, the fact remains that there were no such 

1914 A.J.IL. 95, 112-115 (1920). It is interesting to note that in its Report the 
Commission said: 

‘*Every belligerent has, according to international law, the power and authority to 
try the individuals alleged to be guilty of the crimes of which an enumeration has been 
given in Chapter IT on Violations of the Laws and Customs of War, if such persons 
have been taken prisoner or have otherwise fallen into its power....’’ (p. 121.) 

20'The manner in which the program failed, and the reasons therefor, are discussed 
in Marin, loc. cit. 684-686; and in the History of the United Nations War Crimes 
Commission and the Development of the Law of War (hereinafter referred to as War 
Crimes Commission) 46-52 (1948). ` 

2147 Stat. 2021; Treaty Series, No. 846; 27 A.J.ILL. Supp. 59 (1933). This con- 
vention is hereinafter referred to as the 1929 Convention. When World War II com- 
menced there were more than 40 nations party to this convention. 

22 Report of the International Committee of the Red Cross on its Activities during 
the Second World War (hereinafter referred to as Report), Vol. I, p. 218 (1948). 

23 A companion convention, the 1929 Geneva Convention for the Amelioration of the. 
Condition of the Wounded and Sick of Armies in the Field, 47 Stat. 2074, Treaty 
Series, No. 847, 27 A.J.I.L. Supp. 43 (1938), provided, in Art. 23, for the enactment 
of national legislation necessary ‘‘to repress in time of war all acts in contravention?’ 
of that convention. There was no comparable provision in the 1929 Prisoners of War 
Convention. i 

24 Let it not be thought that the writer considers provisions for penal sanctions for 
maltreatment of prisoners of war to be a panacea which will automatically obliterate 
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provisions for penal sanctions extant when World War II began and that 
the treatment of prisoners of war (particularly the treatment of Soviet 
prisoners of war by the Germans * and the treatment of all United Nations 
prisoners of war by the Japanese 7°) was, very generally, so barbaric as to 
turn back the calendar many centuries.?’ 





all activities of this nature. That is not the history of any penal legislation. However, 
it does act as a deterrent for some, and it provides a firm base for the punishment of 
offenders—something which has heretofore been challenged as lacking. At the 1949 
Geneva Diplomatic Conference the Netherlands Delegation took the position, which is 
particularly applicable to a code dealing with the law of war, that ‘‘an international 
convention had no strength without the possibility to enforce it, had no strength without 
sanctions.’’ Final Record of the Diplomatie Convention of Geneva of 1949 (herein- 
after referred to as Final Record), Vol. I B, p. 31. 

25 Dallin, German Rule in Russia 414 (1957); Opinion and Judgment of the Inter- 
national Military Tribunal (hereinafter referred to as Judgment), reproduced in Nazi 
Conspiracy and Aggression: Opinion and Judgment 59-62 (1947), and in 41 A.J.IL. 
172, 226-229 (1947). It is, perhaps, appropriate to quote here the portion of the 
Tribunal’s opinion (pp. 228-229) dealing with the now historic exchange which took 
place in 1941 between German Admiral Canaris and German General Keitel: 

‘£... On the 15th September 1941, Admiral Canaris protested against the regulations 
for the treatment of Soviet prisoners of war, signed by General Reinecke on the 8th 
September 1941. He then stated: 


‘The Geneva Convention for the treatment of prisoners of war is not binding in 
the relationship between Germany and the USSR. Therefore only the principles of 
general international law on the treatment of prisoners of war apply. Since the 
18th century these have gradually been established along the lines that war captivity 
is neither revenge nor punishment, but solely protective custody, the only purpose 
of which is to prevent the prisoners of war from further participation in the war. 
This principle was developed in accordance with the view held by all armies that it is 
contrary to military tradition to kill or injure helpless people. . . . The decrees for the 
treatment of Soviet prisoners of war enclosed are based on a fundamentally different 
viewpoint.’ : 

This protest, which correctly stated the legal position, was ignored. The defendant 
Keitel made a note on this memorandum: 


‘The objections arise from the military concept of chivalrous warfare. This is the 
destruction of an ideology. Therefore I approve and back the measures.’ ’’ 


In Keitel’s case the Tribunal adjudged the sentence of death, which was executed. 

2610 Dept. of State Bulletin 145 (1944); Judgment of the International Military 
Tribunal for the Far East (hereinafter referred to as Far East Judgment) 1002 
(mimeo., 1948). The latter states: 

‘¢Ruthless killing of prisoners by shooting, decapitation, drowning, and other methods; 
death marches in which prisoners including the sick were forced to march long distances 
under conditions which not even well-conditioned troops could stand, many of those 
dropping out being shot or bayonetted by the guards; forced labor in tropical heat 
without protection from the sun; complete lack of housing and medical supplies in many 
cases resulting in thousands of deaths from disease; beatings and torture of all kinds 
to extract information or confessions or for minor offences; killing without trial of 
recaptured prisoners after escape and for attempt to escape; killing without trial of 
captured aviators; and even cannibalism: these are some of the atrocities of which 
proof was made before the Tribunal.’’ 

27 Estimates of prisoner-of-war mortality during World War II are as varied as they 
are numerous. Thus one estimate places the total number of Soviet soldiers captured 
by the Germans at 5,000,000 and the total number of survivors at only 1,000,000. 
Dalin, op. cit. 426. Another estimate is that 2,800,000 Russians died in the prisoner- 
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During the course of World War II there were a number of official 
declarations made by leaders of the United Nations to the effect that the 
punishment of war criminals was one of the major objectives of the war. 
These culminated in the Moscow Declaration of 1943 and in the Potsdam 
Declaration of 1945. In the latter it was spccifically stated that ‘‘stern 
justice shall be meted out to all war criminals including those who have . 
visited cruelties upon our prisoners.’’ In addition, on a number of occa- 
sions during the course of the war, protests were submitted through the 
Protecting Powers concerning maltreatment of prisoners of war and other ` 
violations of the Geneva Convention of 1929. In October, 1948, the 
United Nations War Crimes Commission was established with the primary 
mission of investigating and perpetuating evidence of war crimes and 
of formulating the procedures necessary to insure the trial and punishment 
of war criminals.” There was, then, adequate warning that the United 
Nations intended to impose penal sanctions against individuals guilty of 
the maltreatment of prisoners of war. We shall have occasion later in 
this article to review a few of the many trials of individual war criminals 
which followed the termination of hostilities. The trials conducted by 





of-war camps maintained by the Germans, and that in those maintained by the Japanese 
the United Nations mortality was 16,000 out of 46,000, Rousseau, Droit International 
Public 663 (1953). (In all fairness, however, it must be pointed out that the same 
author estimates that in the prisoner-of-war camps maintained by the U.S.8.B., the 
mortality was 1,321,000 out of 8,700,000 Germans, 638,000 ont of 75,000 Italians, and 
160,000 out of 616,000 Japanese.) Some of the most authoritative figures are probably 
those contained in the Far Hast Judgment which states: 

se, , . Of United States and United Kingdom forces 235,478 were taken prisoner 
by the German and Italian Armies; of those 9,348 or 4 per cent died in captivity. In 
the Pacifie Theater 132,184 prisoners were taken by the Japanese from the United States 
and United Kingdom forces alone of whom 35,756 or 27 per cent died in captivity.’’ 
(pp. 1002-1008.) 

28 See, for example, the Department of State Bulletin, loo. oit. note 26, where the 
following is stated with regard to one of the protests: i 

‘t... In that protest the Department again called upon the Japanese Government 
to carry out its agreement to observe the provisions of the convention and warned the 
Japanese Government in no uncertain terms that the American Government would hold 
personally and officially responsible for their acts of depravity and barbarity all officers 
of the Japanese Government who have participated in their commitment and, with the 
inexorable and inevitable conclusion of the war, will visit upon such Japanese officers 
the punishment they deserve for their uncivilized and inhuman acts against American 
prisoners of war.’’ 

The protest referred to also summarized the specific articles of the 1929 Geneva Con- 
vention which the Japanese had violated. 10 Dept. of State Bulletin 168-176 (1944). 
A number of these notes of protest are reproduced in extenso under the caption ‘‘Jap- 
- anese Atrocities’? in 18 ibid. 343-357 (1945). 

20 War Crimes Commission 112 et seg. 

80 While exact statistics have never been accumulated, it is probable that something 
in excess of 2000 separate trials were conducted by a number of the United Nations 
in Europe and in the Far East. (Of course, many of these involved victims other 
than prisoners of war, and most of them involved more than one aceused.) One table, 
which does not purport to be complete, lists 1911 trials. Digest of Laws and Cases, 
15 Law Reports of Trials of War Criminals xvi. (Hereinafter, in cases reported 
in this 15-vol. set of records prepared by the U. N. War Crimes Commission between 
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the International Military Tribunal at Nuremberg in 1945-1946 and by 
the International Military Tribunal for the Far East at Tokyo in 1946- 
1947 are too recent and too well known to require extended discussion. 
It should suffice to point out that the judgment of each of these Tribunals is 
based in part on the murder and ill-treatment of prisoners of war.** 

Shortly after the conclusion of World War II the late Dr. Ernst H. 
Feilchenfeld of Georgetown University found that he had a number of 
former prisoners of war available on the campus for direct research. pur- 
‘poses. He took advantage of this situation to probe deeply into the numer- 
ous facets of the prisoner-of-war problem. On the subject under discussion 
he later said: : 


It is-one of the greatest weaknesses of the existing rules on prisoners 
of war that they do not contain definite and written provisions on 
sanctions. There should be sanctions and they should be written into 
a new convention, especially since a difficult choice of sanctions is 
inevitably involved. Should there be a system of reprisals? Or should 
there be a code providing for the punishment of war criminals? Or 
should there be both? 8? 


Apparently, the reaction of the International Committee of the Red 
Cross to the events of World War II was similar to those quoted above, 
and its members were already convinced that the new prisoner-of-war 
convention, on which work had started even before hostilities had ceased, 
must include provisions for the imposition of effective penal sanctions for 
violations of the laws and customs of war protecting prisoners of war.®? 

, This conviction eventually found expression in Articles 129 and 180 of the 

” 1949 Geneva Convention Relative to the Treatment of Prisoners of War ** 

which provide as follows: 
ARTICLE 129 

The High Contracting Parties undertake to enact any legislation 

necessary to provide effective penal sanctions for persons committing, 

or ordering to be committed, any of the grave breaches of the present 
Convention defined in the following Article. 

` Each High Contracting Party shall be under the obligation to search 

for persons alleged to have committed, or to have ordered to be com- 

mitted, such grave breaches, and shall bring such persons, regardless 

of their nationality, before its own courts. It may also, if it prefers, 

and in accordance with the provisions of its own legislation, hand 

such persons over for trial to another High Contracting Party con- 





1947 and 1949, the citation War Crimes Rep. will be used.) An Appendix entitled 
“¢Statistics on War Crimes Trials’? may be found in War Crimes Commission 515. A 
collection of statistics may also be found in Grogs, ‘‘The Punishment of War Criminals: 
The Nuremberg Trial,’’ in 2 Netherlands International Law Review 356 (1955). 

31 Judgment, 41 A.J.I.L. 225-229 (1947); Far East Judgment 1024-1136. 

32 Feilchenfeld, Prisoners of War 89 (1948). He also stated: 

ce. . it would be an improvement if a new convention on prisoners of war contained 
in one chapter a whole criminal code dealing with acts to be treated as war crimes. 
This code should contain clear definitions and be sufficiently specific. Professor Quincy 
Wright suggests a code defining as concretely as possible the various crimes against 
prisoners of war.’’ (p. 91.) 88 Pictet, Commentary 618. 

34 Note 13 above. 
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cerned, provided such High Contracting Party has made out a prima 
facie case. 

Each High Contracting Party shall take measures necessary for 
the suppression of all acts contrary to the provisions of the present 
entree other than the grave breaches defined in the following 

icle. 

In all circumstances, the accused persons shall benefit by safeguards 
of proper trial and defence, which shall not be less favourable than 
those provided by Article 105 and those slowing of the present 
Convention. 

ARTIO 130 


Grave breaches to which the preceding Article relates shall be those 
involving any of the following acts, if committed against persons or 
property protected by the Convention: wilful killing, torture or in- 
human treatment, ineluding biological experiments, wilfully causing 
great suffering or serious injury to body or health, compelling a 
prisoner of war to serve in the forces of the hostile Power, or wilfully 
depriving a prisoner of war of the rights of fair and regular trial pre- 
seribed in this Convention.®® 


In view of the rapidity with which both sides in the Korean hostilities 
announced that they would comply with the 1949 Geneva Convention, 
the world was warranted in anticipating that the treatment of prisoners 
of war would be exemplary and that the need for resort to penal sanctions 
would be minimal. Unfortunately, such was not the case. Numerous in- 
stances of the commission of many of the grave breaches of the convention 
enumerated in Article 130, and other types of maltreatment of prisoners 
of war, began to come to light as early as September, 1950, as soon as 
United Nations Command troops moved into territory previously held by 


35 Up to the end of January, 1962, there had been 87 ratifications and accessions 
to this convention. These include all of the members of the Soviet bloc and all 
of the more important Powers except Oanada and the Republic of China. Comparable 
provisions may. be found in the three other conventions drafted by the same Diplomatic 
Conference: Arts. 49 and 50 of the 1949 Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field, 6 U. S. Treaty Series 
3114, 75 U. N. Treaty Series 81 (1:970); Arts. 50 and 51 of the 1949 Geneva Conven- 
tion for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Mem- 
bers of Armed Forces at Sea, 6 U. S. Treaty Series 3217, 75 U. N. Treaty Series 86 
(1:971); and Arts. 146 and 147 of the 1949 Geneva Convention Relative to the Protec- 
tion of Civilian Persons in Time of War, 6 U. 8. Treaty Series 3516, 75 U. N. Treaty 
Series 287 (1:973), 50 A.J.IL. 724 (1956). 

8s As early as July, 1950, the Foreign Minister of the so-called Democratic People’s 
Republie of Korea sent a message to the U. N. Secretary General stating that its forces 
were ‘‘strictly abiding by principles of Geneva Conventions in respect. to Prisoners 
of War.’’ Le Comité International de la Croix-Rouge et le Conflit de Corée: Recueil 
de Documents, Vol. I, p. 16 (1952). Nevertheless, a number of the members of the 
U. N. Command Armistice Delegation at Pan Mun Jom, including the writer, were 
convinced that not even the North Korean and Ohinese Communist negotiators were 
aware of the actual provisions of the 1949 Convention (or, for that matter, of any 
earlier prisoner-of-war convention) until many months after July 10, 1961, when the 
armistice negotiations began, and well over a year after the message was sent to the 
U. N. Secretary General; and then only when the Russians had pointed to Arts. 7 and 
118 of the 1949 Convention as those on which reliance should be placed in the contro- 
versy over the problem of the repatriation of prisoners of war. 
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the Communists—and at the time of the signing of the Armistice Agree- 
ment in July, 1953, the United Nations Command had identified and was 
holding several hundred Communist prisoners of war for trial for pre- 
capture offenses committed against United Nations Command prisoners 
of war. Under the provisions of the Armistice Agreement relating to the 
repatriation of prisoners of war, it was necessary to repatriate these 
individuals without the imposition of the punishment which most of them 
deserved. 

It is obvious, then, that Korea did not provide a valid proving ground 
for the penal sanctions contained in the Geneva Convention of 1949. 
Whether a future conflict, in which any Communist states involved are 
formally parties to that convention, will prove any different is a matter 
of conjecture. Certainly, the many brutal atrocities against prisoners of 
war committed by the North Korean Communists, and the numerous more 
_ subtle, but equally reprehensible, violations of the protections accorded 
to prisoners of war committed by the Chinese Communists, do not augur 
well for the future.®* 

It may be stated that in the course of the development of the law of 
war a,type of ‘‘common law’’ of penal sanctions evolved under which 
punishment was imposed upon offenders for maltreatment of prisoners of 
war as well as for other violations of the laws and customs of war. This 
has not been a wholly satisfactory solution either for the common law 
or for the civil law lawyer, as each of them premises his criminal law system 
upon the maxim nullum crimen sine lege—no crime without a specific law.** 


87 According to the findings contained in Treatment of British Prisoners of War 
in Korea (Ministry of Defence, 1955), the Chinese Communists asserted that: 

‘í Prisoners of war were common people who had been duped by their reactionary 
governments, Those who did not recognize the ‘truth’ of this assertion and argued 
that they were entitled to the provisions of the convention were sharply told that they 
were ‘war criminals’ and entitled to nothing—except shooting. For referring to the 
convention men were struck, threatened and made to stand at attention for long 
periods.’’ (p. 31.) 

And again: 

t... the Chinese in Korea, by simply maintaining that all soldiers fighting for 
their ‘bourgeois’ or ‘imperialist’ opponents were, ipso facto ‘war criminals,’ succeeded 
` to their own satisfaction in justifying their complete disregard of the convention. One 
prisoner was told by a Chinese interrogator that the Prisoners-of-War Convention was 
fully observed by the Ohinese, ‘but only after the prisoner had reached a stage of full 
repentance for his past crimes.’ Fighting against the Chinese was the most heinons of 
these crimes.’’ (p. 82.) 

This is almost exactly what had been forecast fifteen years earlier as the treatment 
of prisoners of war to be expected from the U.S.S.R. (then the only Communist state). 
Taracouzio, The Soviet Union and International Law 821 (1935). Similarly, upon 
the death of Japanese Prince Fumitaka Konoye in 1956 in the Soviet Union, where 
he had been held since his capture in 1945 while serving in the Japanese Army, the 
Japanese Foreign Office announced that it had learned that he had died while serving 
a sentence adjudged upon his conviction in 1951 of having committed the war crime of 
‘‘supporting capitalism’? New York Times, Dee: 11, 1956. 

88 The statement has been made that, in the United Kingdom, even absent a specific 
penal statute, a person may be prosecuted ‘‘by virtue of the general rules governing 
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We shall now investigate the extent to which the drafters of the 1949 Con- 
vention were able to remedy that situation with respect to those violations 
of the laws and customs of war involving the maltreatment of prisoners 
of war. 


II. PENAL SANCTIONS UNDER THE GENEVA CONVENTION OF 1949 


Article 119 of the draft convention approved at the 17th International 
Red Cross Conference held at Stockholm during August, 1948 (which was 
used as the working draft at the 1949 Geneva Diplomatic Conference), 
provided only that the contracting parties would recommend to their legis- 
latures the enactment of any necessary penal legislation and that 


Each Contracting Party shall be under obligation to search for 
persons alleged to be guilty of breaches of the present Convention, 
whatever their nationality, [and] in accordance with its own laws 
to indict such persons before its own tribunals, or if it prefers, to hand | 
them over for judgment to another Contracting Party.” 


The inadequacy of these provisions was apparently appreciated, for the 
Conference adopted a resolution recommending that the International Com- 
mittee of the Red Cross continue to study this problem. With the help of 
a small group of experts, the provisions of the draft convention were greatly 
expanded by the Committee, the new draft articles including a list of 
substantive offenses.*1 While the 1949 Diplomatic Conference did not 
officially use the new draft articles as a working basis, the latter unques- 
tionably furnished much of the material for an amendment co-sponsored 
by a number of delegations, which not only considerably amplified the 
original draft Article 119, but, at the same time, listed the specific offenses 
covered.** With some modifications and additions, the amplified version 
of Article 119 became Article 129 (procedure) and the list of specific 
offenses became Article 130 (grave breaches). 


A. SUBSTANTIVE OFFENSES 


In effect, Article 130 of the 1949 Convention places five offenses com- 
mitted against prisoners of war, in the category of grave breaches of the 
convention, thereby making them offenses which the contracting parties 
are under an obligation to punish or to assist in punishing, regardless of 
the nationality of the offender. And so obviously serious are the offenses 
enumerated that there can be no possible quarrel with the statement con- 
tained in the report of the committee of the Diplomatic Conference to 


civilised society.’? Remarks and Proposals submitted by the International Committee 
of the Red Cross (hereinafter referred to as Remarks and Proposals) 20 (1949). This 
is definitely not the rule in the United States, where even a penal statute is strictly 
construed. Smith v. U. S., 860 U. S. 1 (1959); Fasulo v. U. S., 272 U. 8. 620 (1926). 

39 Final Record, Vol. I, pp. 100, 101-102; ibid., Vol. ILI, p. 48 (Annex 60). 

40 Remarks and Proposals 5. 

41 Ibid. 64-65. The new draft articles also contained provisions with respect to 
the defense of superior orders (note 127 below) and trial safeguards. 

42 Final Record, Vol. III, p. 42 (Annex 49). 
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the effect that only those offenses were included ‘‘which no legislator would 
object to having included in the penal code.” +3 


(1) ‘Wilful kiling”: 


This is murder, an offense under the penal code of every civilized 
nation. It is the offense against prisoners of war which has been most 
frequently punished in the past. It was prohibited by Article 23¢ of 
the Regulations annexed to both the Second Hague Convention of 1899 
and the Fourth Hague Convention of 1907, although neither of those 
codes provided for penal sanctions for violations thereof. However, in its 
notes on the Dreierwalde Case, the United Nations War Crimes Commission 
stated : 


It is also safe to say that the killing of prisoners of war constituted 
a war crime under customary International Law even before the 
promulgation and ratification of the Conventions of 1907 and 1929.45 


This seems to have been the general consensus, because we find that, after 
World War II, the courts of the countries trying war crimes cases, whether 
of common law or of civil law heritage, uniformly applied penal sanctions 
in cases involving the killing of prisoners of war.** It appears beyond 
dispute that in including this offense among the grave breaches of the 
convention which are subject to penal sanctions, the drafters of the 1949 
‘Convention were merely continuing in complete conventional form what 
had previously been based on a combination of customary and conventional 
law. 

The contention has been advanced that the term ‘‘wilful killing’’ in- 
eludes a death caused by faults of omission provided that the omission was 
wilful and was intended to cause death.‘7 While there may be some 
controversy in connection with the basic premise, with that proviso it is 
rather difficult to see how the death could be deemed to have resulted from 
a fault of omission. The examples given to support this contention—reduc- 


48 Report on Penal Sanctions, Fourth Report of the Special Committee of the Joint 
Committee, Final Record, Vol. IIB, p. 115. 

44 See, for example, the Uniform Code of Military Justice, Art. 118, 10 U.S.C. 918. 
As a background for the discussion which follows in this portion of this article, 
reference will be made to the relevant provisions of the Uniform Code of Military Justice 
(hereinafter referred to as Uniform Code) wherever there is one specifically proseribing 
one of the offenses designated in Art. 180 of the 1949 Convention as a grave breach of 
the convention. The substantive penal provisions of the Uniform Code are used because 
it is probably the penal eode which will be applied in most trials conducted by the 
United States of individuals alleged to have committed such offenses (p. 459 below). 

48 The Dreierwalde Case, 1 War Crimes Rep. 81, 86. See also Arts. 56, 59, and 71 
of Lieber’s Code, p. 436 above. 

48 See, for example, U. S.: The Dostler Case, 1 War Crimes Rep. 22, and The Jaluit 
Atoll Case, ibid. 71; U.K.; The Essen Lynching Case, ibid. 88, and The Stalag Luft DT 
Case, 11 ibid. 31; Canada: The Abbaye Ardennes Case, 4 ibid. 97; and France: Trial 
of Robert Wagner, 8 ibid. 23, and Trial of Carl Bauer, 8 ibid. 15. (Some of the 
European countries based their prosecutions on violations of their national penal codes 
committed within their territory or against their nationals, rather than on international 
law.) 47 Pictet, Commentary 626-627. 
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tion of food rations to a point where deficiency diseases cause death, and 
putting to death as a reprisal, despite the fact that reprisals against pris- 
oners of war are specifically prohibited—can scarcely suffice for that 
purpose. An execution knowingly performed as a reprisal, reprisals being 
specifically prohibited, would certainly be a wilful killing, but by an act 
of commission, not by an act of omission. And the reduction of the food 
ration to a point which would not support life, if done wilfully and inten- 
tionally, and not because of circumstances beyond the control of the of- 
fender, would probably constitute both a wilful killing by a specific act 
of commission and the offense of ‘‘wilfully causing great suffering or 
serious injury to body or health’’ which is hereinafter discussed.*® 


(2) “Torture or inhuman treatment, including biological experiments’’: 


The prisoner-of-war codes of 1899, 1907, and 1929 all provided for the 
humane treatment of prisoners of war, but none of them contained sanc- 
tions for inhumane treatment. This omission has now been rectified. 
Article 18 of the 1949 Convention provides, in pertinent part, that ‘‘ pris- 
oners of war must at all times be humanely treated.’’ Article 130 makes 
“inhuman” treatment a ‘‘grave breach”? of the convention. From the 
phraseology employed in Article 130, both in English and in French, it 
appears evident that the drafters intended the captioned items to describe 
only one offense; *® and it is probable that this is so, with inhuman treat- 
ment being the broad term within which the other two items fall, specific 
mention being made of torture and the use of prisoners of war as human 
guinea pigs because, unfortunately, these two offenses occurred with such 
alarming frequency during World War II. 

The above-captioned provision of the 1949 Convention leaves open 
for interpretation the question as to exactly when maltreatment, other 
than torture or biological experiment, becomes inhuman. It seems clear 
that this is a. decision which it will be necessary for the national courts 
concerned to reach on a case-by-case basis.5°° Inasmuch as national stand- 
ards vary greatly, it can be assumed that problems will arise in this area. 


48 P. 449 below. With respect to the failure of a commander to exercise proper com- 
mand responsibility, see p. 466 below. 

49 The Report of the 1956 Commission of Experts, assembled by the International 

Committee of the Red Cross in Geneva in October of that year to study the problem of 
grave breaches, made this comment: 
‘‘The Commission noted that the framers of the Conventions had considered torture 
and inhuman treatment to be different aspects of one and the same ‘grave breach,’ 
which also comprised biological experiments. In the Experts’ opinion, all acts or 
omissions that led to great moral suffering or caused serious deterioration in the victim’s 
mental condition should also be comprised in that ‘grave breach.’’’ (p. 5.) 

50 Post-World War II cases in which the national courts had no great difficulty in 
finding punishable maltreatment include: Trial of Baba Masao, 11 War Crimes Rep. 56 
(death march) ; Trial of Tanaka Chuichi, ibid. 62 (tying prisoners of war to a post and 
beating them); Trial of Arno Heering, ibid. 79 (forced march with inadequate sup- 
plies) ; Trial of Willi Mackensen, ibid. 81 (forced march with inadequate supplies); The 
Gozawa Trial (ed. by Sleeman, 1948) (flogging, overworking, and general maltreatment). 
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It is worthy of note that the Commission of Experts, convened by the Inter- 
national Committee of the Red Cross in October, 1956, to study the ‘‘grave 
breaches’’ provisions of the convention, arrived at the conclusion, in which 
the Committee apparently concurs, that, for maltreatment to constitute a 
“grave breach,’’ it is not necessary that it involve an attack on the physical 
integrity or health of a prisoner of war and that it includes moral suffer- 
ing. While such an interpretation, if followed in trials for alleged grave 
breaches of this category, will be of some assistance in determining that a 
particular offense falls below the lowest level of humane treatment, it does 
not definitively solve the problem of exactly where the lowest level should 
be placed.*? 

Even with respect to the two categories of maltreatment specifically men- 
tioned in the convention—torture and biological experiments—questions of 
interpretation arise. Thus the position has been taken that the term 
“torture,” as used in the convention, relates primarily to maltreatment 
resorted to as an illegal method of obtaining a confession or information.” 
While this undoubtedly has been the motivation for a large part of the 
torture of which prisoners of war have been victims,‘ such an interpreta- 
tion must not be permitted to remove from the scope of the definition of 
. this grave breach of the convention torture administered out of sheer 
sadism, or, even more important in these days of the war for men’s minds, 
torture administered to ‘‘convert’’ an adamant prisoner of war to the 
Detaining Power’s political ideology.*® In other words, torture is, and 


51 Note 49 above. In Pictet, Commentary 627, the conclusion of the Commission of 
Experts was adopted and amplified as follows: 

‘Inhuman treatment.—The Convention provides, in Article 13, that prisoners of war 
must always be treated with humanity. The sort of treatment covered here would there- 
fore be whatever is contrary to that general rule. It could not mean, it seems, solely 
treatment constituting an attack on physical integrity or health; the aim of the Con- 
vention is certainly to grant prisoners of war in enemy hands a protection which will 
preserve their human dignity and prevent their being brought down to the level of 
animals. Certain measures, for example, which might cut prisoners of war off com- 
pletely from the outside world and in particular from their families, or which would 
cause great injury to their human dignity, should be considered as inhuman treatment.’? 

This same position had earlier been taken by the Far East Tribunal, which referred to 
‘mental torture,’’ giving as an example an incident in which a number of actions were 
taken one evening to make certain prisoners of war (several of Doolittle’s fliers) believe 
that they were about to be executed by a firing squad, but at the last minute they were 
told that the Japanese executed only at sunrise and that they would be executed in the 
morning if they did not talk before then. Far East Judgment 1063. 

52In a claim for pecuniary damages made to the U. S.-German Mixed Claims Com- 
mission established after World War I, the claimant, a former prisoner of war of the 
Germans, contended that the use of paper bandages in a German hospital to bandage 
his wounds constituted maltreatment. The claim was disallowed. 4 Hackworth, Digest 
of International Law 278 (1948). Such an act, particularly where caused by force of 
circumstances, would unquestionably fall above the line of demarcation. 

53 Pictet, Commentary 627; Pilloud, ‘‘La protection pénale des conventions humani- 
taires internationales,’’ in 1953 Revue Internationale de la Croix-Rouge 842, 854. 
Physical and mental torture inflicted in order to obtain information is specifically 
proscribed by Art. 17 of the 1949 Convention. 

84 Far Hast Judgment 1029; Trial of Erich Killinger, 3 War Crimes Rep. 87. 
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should always be considered, a grave breach of the convention, whatever 
its motive, and even if motiveless. 

The extensive use of prisoners of war during World War II as ‘‘guinea 
pigs’’ for medical experimentation, much of which was scientifically point- 
less, was without precedent in the history of war." There was no opposi- 
tion to the specific inclusion of this offense among the grave breaches of 
the convention ,to be listed in Article 180. However, there was some 
difference of opinion as to phraseology. It will be seen that in Article 130 
reference is made solely to ‘‘biological experiments”; while in Article 13 
there is a prohibition against ‘‘medical or scientific experiments of any ~ 
kind which are not justified by the medical, dental or hospital treatment 
of the prisoner concerned and carried out in his interest.” An effort was 
made by one of the Netherlands delegates to have both articles use the term 
‘biological experiments.’’°* While the statement of the Netherlands dele- 
gate that the two terms were meant to cover the same illegal acts is 
undoubtedly correct, the definition contained in Article 18 appears to be 
far more definite and far less likely to result in legalistic disputes on 
interpretation. It is unfortunate that the Diplomatic Conference neither 
accepted the suggestion of the Netherlands delegate nor took the reverse 
action (that of changing Article 180 to make it coincide with Article 13), 
and that it allowed the two different terms to remain in the convention. 
However, from the history of the negotiations, it appears possible to con- 
clude that any violation of the portion of Article 13 quoted above will 
constitute the grave breach of performing ‘‘biological experiments’’ which 
is proscribed by Article 130." 


d5 The following statement clearly demonstrates the use of torture, not as a method 
of interrogation, but to force a prisoner of war to abandon his loyalty to his own 
country and to adopt the political views of hig captors: 

‘c When all these methods of inducement had failed , . . the Chinese had recourse to 
physical coercion and torture, revolting to the humane mind and expressly forbidden by 
the Prisoners-of-War Convention. Before the middle of 1951 the Chinese adopted 
the simple attitude that if a prisoner would not co-operate he was punished. If the 
punishment resulted in his death it was because he was an obstinate ‘war criminal.’ 
Later the argument was changed, and physical punishment was said to be inflicted for 
special offences rather than a general refusal to see ‘the light.’ Torture and ill- 
treatment were carried out quite cold-bloodedly for the purpose of breaking a man’s 
resistance.’’? (Treatment of British Prisoners of War in Korea 22.) See also note 
87 above. 

56 For post-World War II trials which included incidents involving involuntary and 
illegal medical experiments on prisoners of war (and civilians), see: Judgment, 41 A.J.I.L. 
228 (1947); Far East Judgment 1065; Trial of Rudolf Hoess, 7 War Crimes Rep. 11, 
14-16, 24-26; The Medical Case (U. 8. v. Karl Brandt), 1 Trials of War Criminals 
before the Nuernberg Military Tribunals under Control Council Law No. 10, pp. 11-14 
(hereinafter in citing cases reported in this 14-vol. set of reports prepared by the U. 8. 
Department of the Army between 1949 and 1953, the citation, Trials, will be used); 
The Milch Case (Trial of Erhard Milch), 2 Trials 365, 361-363. 

57 Final Record, Vol. IT A, p. 381. 

58 Pictet, Commentary 141 and 627-628. The Report of the 1956 Commission of 
Experts states: 

‘*The Commission discussed, but without reaching a decision, the question whether 
every biological experiment on a protected person should be considered as a grave 
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Finding a substantive penal provision which could be used by the United 
States as a basis for charging an individual with the offense of inhuman 
treatment of a prisoner of war should present no great difficulty in the 
majority of cases of this category. Many, if not most, of them will result 
in the death of the prisoner of war and thus will permit of prosecution 
for murder ® or manslaughter ;®° others will fall within the definitions of 
maiming," assault,*? or maltreatment of a person subject to one’s orders; ® 
and a few, which do not constitute any of the foregoing offenses but involve 

` military offenders, can probably be charged under the provision of law 
which permits the military to punish its members for ‘‘conduct of a nature 
to bring discredit upon the armed forces.’’ * 


(3) ‘“‘Wafully causing great suffering or serious injury to body or 
health”: i 


Because this grave breach has a dual nature, some commentators con- 
sider it to constitute two separate offenses. However, in view of the fact 
that the two specified aspects of this grave breach are so inextricably 
interwoven, it appears probable that the drafters intended to establish a 
single offense. — l 

It is here that the International Committee of the Red Cross would place 
sadistic torture, rather than in the preceding category of offenses.°* The 
inclusion of this particular grouping as a grave breach of the convention 
should serve to prevent an offender from avoiding punishment as a result of 
an overly restrictive interpretation of the terms ‘‘inhuman treatment’’ and 
‘torture. Actually, this category of grave breaches appears to be a 
sort of residual provision intended to cover most of the cases of physical 
or mental maltreatment not included within the previous category of grave 
breaches. 

It has already been indicated that mental torture and moral suffering 
may fall within the ambit of the preceding category of grave breaches.®* 
They may also constitute a violation of the present category of grave 
breaches. It is for this reason that reservations must be attached to any 
statement concerning the existence and availability in United States law of 





breach, as some experts considered. The Commission agreed, nevertheless, that every 
biological, medical or scientific experiment carried out against a person’s will, or 
dignity, or likely to cause serious physical or mental injury, was prohibited by the 
Conventions and should be repressed.’’ (p. 5.) 

Ten excellent principles for use in determining the legality of the performance of 
medical experiments on a prisoner of war are set forth in the opinion of the U. 8. 
Military Tribunal in The Medical Case, 2 Trials 181-182, note 56 above. These prin- 
ciples are reproduced in Taylor, ‘‘The Nuremberg War Crimes Trials,’’ International 
Conciliation 284-286 (April, 1949, No. 450). 

59 Art. 118, Uniform Code, 10 U.8.C. 918. 680 Art. 119, idem, 10 U.S.C. 919. 

1 Art, 124, idem, 10 U.S.C, 924. 62 Art. 128, idem, 10 U.S.C. 928, 

68 Art. 93, idem, 10 U.S.C. 893. 

64 Art, 134, idem, 10 U.S.C. 934, One exception to this generalization is the problem 
of mental torture and moral suffering discussed above, p. 447. 

86 Pictet, Commentary 628; Pilloud, loc. cit. 856, A 

86 Pictet, op. cit. 67 P. 447 above, and note 61. 
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substantive penal statutes which can serve as a basis for prosecutions for 
offenses constituting these two categories of grave breaches, It is ex- 
tremely difficult to conceive of any existing statute in United States penal 
codes which can be considered as proscribing the offense of causing great 
moral suffering in the absence of a direct physical act.* 


(4) ‘Compelling a prisoner of war to serve in the forces of the hostile 
Power”: i 


During World War II there were many instances, particularly on the 
part of the Germans, of the recruitment or the compelling of prisoners of 
war (and enemy civilians) to serve in the armed forces of the Detaining 
Power and, in some instances, to fight against their own country or its 
allies. Such compulsion was specifically prohibited by the Fourth Hague 
Convention of 1907,° but once again no sanction was attached to the pro- 
hibition. This defect has now been remedied. 

It will be noted that the only prohibition contained in Article 130 is 
against compulsion, and that no mention is made of recruitment of pris- 
oners of war into the armed forces of the Detaining Power. This latter is 
probably prohibited by Article 7, which provides that prisoners of war 
may not ‘‘renounce in part or in entirety the rights secured to them by the 
present Convention.” "° Any decision to the contrary would, in effect, 
nullify the grave breaches provision under discussion, as a Detaining Power 
so inclined would certainly contend that the challenged enlistments were 
all voluntary, and would certainly have documentary and other evidence 
to establish the voluntariness of the act.” 


68 An incident causing great mental suffering, such as that related by the Far East 
Tribunal (note 51 above), might possibly be considered to constitute the offense of 
communicating a threat, a violation of Art. 134, Uniform Code, 10 U.S.C. 934. This 
would take care of some offenses of this category of grave breaches. But by no stretch 
of the imagination can an offense presently be found on the statute books which would 
permit a conviction for many other acts which would undoubtedly cause. great mental 
suffering, The present writer concurs completely with the statement contained in 
Pictet, Commentary 628: ‘‘. . . it may be wondered if this is not a special offense not 
dealt with by national legislation.’? 

69 Art, 23 of the Regulations annexed to the Fourth Hague Convention of 1907, note 
17 above, forbade a belligerent ‘‘to compel the nationals of the hostile party to take | 
part in the operations of war against their own country, even if they were in the bellig- 
‘erent’s service before the commencement of the war.’? (This provision did not appear 
in the Second Hague Convention of 1899, note 16 above.) 

70 The 1949 Convention contains no specific provision other than that in Art. 180 
with respect to a prisoner of war serving in the hostile armed force. Im the 1949 
Geneva Convention Relative to the Protection of Civilian Persons in Time of War (note 
35 above), Art. 51 affirmatively provides that ‘‘The Occupying Power may not compel 
protected persons to serve in its armed or auxiliary forces,’’ while Art. 147 parallels 
Art. 130 of the 1949 Prisoners of War Convention. Moreover, Art. 51 of the Civilian 
Convention contains an additional provision not found in the 1949 Prisoners of War 
Convention prohibiting ‘‘pressure or propaganda which aims at securing voluntary 
enlistment,’? : 

11 During the course of the hostilities in Korea the Communists announced at various 
times the capture of from 50,000 to 75,000 prisoners of war. When the discussion of 


* 
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One problem which was the subject of lengthy discussion at the 1956 Con- 
ference of the Commission of Experts, and which was not resolved by them, 
is the question of the definition of the term ‘‘forces’’ used in this grave 
breach clause. Does it include the labor service organizations, the factory 
guard units, the anti-aircraft artillery units, the special police units, et 
_ cetera, which flourished during World War II, as well as other auxiliary 
units, or is it limited to the regular armed forces? One member of the Com- 
mission felt, and there is much to be said for his position, that the word 
“auxiliary” was intentionally omitted from the grave breaches article of 
the convention so that compelling service in the hostile force would not be a 
grave breach unless the prisoner of war was compelled to take part in combat 
against his own country ;*? other members of the Commission felt that the 
question should be left for determination by the judges trying cases which 
raise the problem ;7* while still others were of the opinion that the categories 
of organizations mentioned in Article 1 of the Regulations annexed to the 
Fourth Hague Convention of 1907 and in Article 4 of the 1949 Convention 
should govern.™* It appears that this question will, of necessity, have to 
be decided by the tribunals which may be called upon to sit. on cases of 
alleged violations of this clause of Article 1380. 

Here, again, no existing United States statute has been found which 
could be used as the vehicle for the trial and punishment of persons guilty 
of this grave breach of the convention. 


(5) “‘Wailfully depriving a prisoner of war of the rights of fair and 
regular trial prescribed in this Convention” 
After World War II a number of war crimes trials were conducted 


in which the accused were charged with having participated in trials of 
prisoners of war which had made a mockery of justice.” In each of these 





the prisoner-of-war problem began at the armistice negotiations, they claimed that 
they were holding only a very small fraction of even the lower figure. When challenged 
as to the fate of the balance, the great majority of whom had been members of the 
Republic of Korea Army, one of the assertions made by the Communists was that many 
of the missing prisoners of war had been ‘‘re-educated’’ and had then ‘‘volunteered’’ 
to serve in the North Korean Army. It does not require much imagination to visualize 
the nature of the ‘‘re-edueation’’ or the actual extent of the ‘‘volunteering,’’ 

72 Record of Conference, 7th Meeting, p. 6 (mimeo. in French, International Committee 
of the Red Cross, 1956). Note that the word ‘‘auxiliary’’ is used in the Civilian Con- 
vention, note 70 above. 

78 Report of the 1956 Commission of Experts 6. 

74 Ibid. This problem is further complicated by the fact that the French version of 
Art, 130 uses the term ‘‘forces armées.’’ 

75 Far Hast Judgment 1027; Trial of Robert Wagner, 8 War Crimes Rep. 23; Trial of 
Shigeru Sawada, 5 tbid. 1; Trial of Harukei Isayama, tbid. 60; Trial of Tanaka 
Hisakasu, ibid. 66. In its recital of the evidence in the Shigeru Sawada Oase, the U.N. 
War Crimes Commission said: 

. The fliers were not told that they were being tried; they were not advised 
of any charges against them; they were not given any opportunity to plead, either 
guilty or not guilty; they were not asked (nor did they say anything) about their 
bombing mission. No witnesses appeared at the proceedings; the fliers themselves did 
not see any of the statements utilized by the court that they had previously made at 
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alleged trials the prisoner of war being ‘‘tried’’ was charged with a pre- 
capture offense. In the Yamashita Case the United States Supreme Court 
held that persons charged with pre-capture offenses were not entitled to 
` all.of the protections afforded by the Convention of 1929, but that 
Independently of the notice requirements of thé Geneva Convention, ' 
it is a violation of the law of war, on which there could be a conviction 
if supported by evidence, to inflict capital punishment on prisoners 
of war without affording to them opportunity to make a defense.”* 

The drafters of the 1949 Convention included this offense among the 
grave breaches of the convention—and rightly so. The “rights of fair 
and regular trial prescribed in this Convention’’ to which a prisoner of 
war is entitled are undoubtedly included among those substantive and 
procedural rights enumerated in Articles 84-88 and 99-108, inclusive, of 
the convention, but not all of those rights are necessarily vital to a ‘‘fair 
and regular trial.” During the Diplomatic Conference at which Article 
180 was conceived and adopted, there was some discussion as to the advisa- 
bility of listing therein the specific judicial rights which were guaranteed, 
but this proposal was rejected.”* Hence, once again, much has been left 
for interpretation by each national tribunal which tries an individual 
charged with the commission of this particular grave breach of the 
convention. 

Although members of the United States Armed Forces woe are alesia 
to have committed this offense could probably be tried under the provisions 
of the Uniform Code of Military Justice, there is no existing provision of 
United States law under which other persons could be tried for this grave - 
breach.7® 


(6) M iscellancous: 


While the foregoing are all of the ‘‘grave breaches’’ listed in Article 130 
of the 1949 Convention, there are certain other substantive violations which 
warrant discussion. 

(a) Article 13 of the convention provides, in part, that 








Tokyo; they were net represented by counsel; no reporter was present; and to their 
knowledge no evidence was presented against them.’’ (pp. 2-3.) 

In the Tanaka Hisakasu Case, the Commission summarized the offense as follows: 

‘‘The accused were in fact found guilty of the denial of certain basic safeguards 
which are recognized by all civilized nations as being elements essential to a fair trial, 
and of the killing or imprisonment of captives without having accorded -them such a 
trial’? (p. 78.) 

16 Matter of Yamashita, 827 U. 8. 1, 24, note (1946); 40 A.J.I.L. 432, 444 (1946). 

17 Final Record, Vol. IIB, p. 117. 

78 Ibid. 88. For a listing of all of the guaranteed judicial safeguards and a discussion 
of their applicability, see below, p. 457. 

79 Art. 37, Uniform Code, 10 U.8.C. 837, prohibits any commanding officer from eo- 
` ereing or influencing the actions of any military tribunal convened under the Code, or 
any member thereof; and Art. 98 of the Code, 10 U.8.0. 898, provides for the punish- 
ment of violations of the procedural provisions of the Code. However, as indicated, 
these provisions apply only to U. 8. eourts-martial, and not to improper trials by 
enemy tribunals. 
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Any unlawful act or omission by the Detaining Power causing death 
or seriously endangering the health of a prisoner of war in its custody 
is prohibited, and will be regarded as a serious breach of the present 
Convention, gaer 


Three comments appear appropriate: first, while this provision refers to 
“any unlawful act or omission by the Detaining Power,” the latter acts 
through human agents and, as contemplated by Article 129, the responsible 
individuals are those who will suffer punishment for the offenses which 
they have committed or ordered’ to be committed; ° second, the phrase 
“causing death or seriously endangering the health of a prisoner of war” 
is probably intended to be co-extensive with the Article 180-grave breaches 
of ‘‘ wilful killing” and ‘‘ wilfully causing serious injury to body or health”? 
but this is not so, the first cited portion of Article 180 (‘‘wilful killing’’) 
being more restrictive than the Article 13 provision, and the second cited 
portion (‘‘wilfully causing great suffering or serious injury to body or 
health’’) being more extensive than the Article 13 provision; and third, 
whether a ‘‘gerious breach’’ of thé convention is a ‘‘grave breach’’ thereof 
is not specifically resolved in the history of the drafting of the convention.*+ 

(b) The differences in the phraseology of the ‘‘biological experiments’’ 
provision of Article 130 and the ‘‘medical and scientific experiments’’ of 
Article 13 have already been mentioned. 

(e) Article 13 provides that prisoners of war must be protected against 
‘acts of violence or intimidation and against insults and publie curiosity.’’ 
This is one of the areas in which personnel of the Detaining Power may 
be found to have committed a violation of the convention by an act of 
omission. During World War I there were numerous instances of civilians 
being permitted to commit acts of violence, including murder, upon pris- 
oners of war, without any attempt being made to protect them by those 
in whose custody they were. After the war many of these latter were 
tried for this offense.™ 

(d)- Various other prohibitions in the treatment of prisoners of war, 
some of which concern extremely serious actions, others of which are of 


s0 In the Judgment, 41 A.J.IL, 221 (1947), the Tribunal said: 

‘í Crimes against international law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can the provisions of inter- 
national law be enforced.’’ 

81 Of some help in this regard is the fact that in the French version of the convention, 
which is equally authentic, the words ‘‘une grave infraction’? and ‘‘les infractions 
graves’’ are used in Arts. 13 and 130, respectively. 

82 P. 448 above. 

88 See, for example, The Essen Lynching Case, 1 War Crimes Rep. 88; Trial of Albert 
Bury, 3 ibid, 62; Trial of Kurt Maelzer, 11 ibid. 58. In the Judgment, the following 
statement appears: 

‘When Allied airmen were foreed to land in Germany they were sometimes killed 
at once by the civilian population. The police were instructed not to interfere with 
these killings, and the Ministry of Justice was informed that no one should be prose- 
cuted for taking part in them.’’ (p. 226.) 

For the documentary evidence of the foregoing, see The Justice Case (U. 8. v, Alts- 
toctter), 3 Trials 1095-1099. 
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lesser seriousness, appear throughout the 1949 Convention.** As we shall 
see, the convention contemplates that punishment will be adjudged for 
these violations as well as for those which are specifically designated ‘‘grave 
breaches.’’ 85 

B. PROCEDURAL PROVISIONS 


The ‘‘code of.criminal procedure’’ for persons tried for the offense of 
maltreatment of prisoners of war is contained, in capsulated form, in 
Article 129 of the 1949 Convention, which has already been quoted in full 
in the text.2° By analysis and analogy we shall endeavor to arrive at a 
conclusion as to just how this procedure would work in practice. 


(1) Undertaking to enact necessary legislation: 


In the first paragraph of Article 129 each party to the convention under- 
takes ‘‘to enact any legislation necessary to provide effective penal sanc- 
tions for persons committing, or ordering to be committed, any of the grave 
breaches of the present Convention defined in the following Article.” 
During the hearing conducted by the Committee on Foreign Relations of 
the United States Senate prior to the latter giving its advice and consent 
to the ratification of the four 1949 Geneva Conventions for the Protection 
of War Victims, testimony was given to the effect that ‘‘it would be difficult 
to find any of these acts [grave breaches] which, if committed in the United 
States, are not already violations of the domestic law of the United 
States.’’®7 Subsequently, the Department of Justice wrote a letter to the 
Chairman of the Committee in which, among other matters, the statement 
was made that: 


A review of existing legislation reveals no need to enact further 
legislation in order to provide effective penal sanctions for those vio- 
lations of the Geneva Conventions which are designated as grave 
breaches.®® : 


Unfortunately, the foregoing statements are not entirely correct. As 
has already been pointed out, there are a number of grave breaches as to 


84 Art. 13: measures of reprisal; Art. 16: adverse distinction based on race, na- 
tionality, religious belief, or political opinions; Art. 17: physical or mental torture, 
coercion; Art. 19: unnecessary exposure to danger; Art. 22: interning in a penitentiary; 
Art, 23: use to render areas immune from military operations; Arts. 50 and 51: 
compelling prisoners of war to perform unauthorized or prohibited work; Art. 87: 
collective punishment, corporal punishment, torture or cruelty; Art. 99: moral or 
physical coercion; et cetera. 85 P. 455 below. 

86 P, 441 above. Actually, this ‘‘code’’ contemplates the application of national pro- 
cedures with the proviso that they must guarantee certain minimum judicial standards. 

87 Hearing before the Committee on Foreign Relations, U. S. Senate, 84th Cong., 1st 
Sess., June 3, 1955, on the Geneva Conventions for the Protection of War Victims 24 
(hereinafter referred to as Hearing). Note that in any event the quoted assertion was 
limited to ‘‘acts committed in the United States.’? What of acts of maltreatment of 
prisoners of war which occur before these latter eyer reach the United States? And 
what of acts of maltreatment committed against American prisoners of war in foreign 
territory by enemy personnel later captured by tho United States? 

88 Ibid. 58. Note that no mention is made of violations of the convention other 
than grave breaches, 
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which it is extremely doubtful that proper penal legislation presently exists 
for the punishment of individuals who commit them.*® And even if it 
should appear that existing law may possibly be adequate for the punish- 
‘ment of a particular grave breach, this does not justify inaction and 
reliance on that law. Should the courts later decide that the law in ques- 
tion is not actually adequate, this might make it impossible for the United 
States to prosecute any grave breach of this category which had been 
committed prior to the enactment of subsequent remedial legislation. It 
scarcely seems proper to disregard a treaty commitment and to risk an 
inability to prosecute one or more of these serious violations of the con- 
vention solely in order to avoid bringing the need for legislation to the 
attention of the Congress. (Of course, the United States could, as it did 
after World War II, merely allege, in general, a ‘‘violation of the law of 
‘war’’ and then, in a specification, set forth the facts constituting the vio- 
lation. But it is this procedure, with the criticism which it provoked, 
which Articles 129 and 180 were intended to remedy.) It was easily fore- 
seeable that the existing penal codes of most parties to the convention would 
be found inadequate and that it would, therefore, be necessary for them 
to enact additional national penal legislation, A number of countries 
have already done so.°° The United States would be well advised to follow 
their example. 

_ The third paragraph of Article 129 also imposes a requirement for legis- 
lation, this time to suppress all acts contrary to the convention other than 
the grave breaches. As we have seen, the 1949 Convention is replete with 
prohibitions placed upon the Detaining Power and its personnel in the 
treatment of prisoners of war.*t Although many of these acts were pun- 
ished after World War II as violations of the law of war, few of them fall 
within the prohibitions of specific penal legislation of the United States. 
Once again, legislation is indicated both in order to fulfill the treaty obli- 
_ gation and in order to enable the United States properly to punish those 
who violate any of the provisions of the convention, even though such vio- 
lations may not be considered to be at the level of seriousness of. the 
‘‘grave breaches.’’ 93 


89 Pp. 449, 451, 452, above, and note 68. 

20 Pictet, Commentary 621, note 1, lists only Switzerland, Yugoslavia, and The Nether- 
lands as having enacted the necessary legislation. Czechoslovakia, Ethiopia, Thailand, 
and Belgium have also done so. On Dec. 25, 1958, the U.S.S.R. promulgated its ‘‘ Law 
of Criminal Responsibility for Military Crimes,’’ of which Art. 82 is entitled ‘‘T- 
treatment of Prisoners of War.’’ However, this law cannot be said to implement 
more than @ very small portion of Art. 180. And the’ United Kingdom has enacted 
the ‘‘Geneva Convention Act, 1957 (5 & 6 Eliz. 2, C. 2), which makes the grave 
breach of willfully killing a prisoner of war punishable by life imprisonment, and all 
other grave breaches of the 1949 Convention punishable by imprisonment for not more 
than fourteen years. 81 Note 84 above. i 

232 In Pictet, Commentary 629, the excellent suggestion is made that if a statute with 
separate provisions for each violation of the convention is not feasible, the minimum 
requirement would be a statute with separate provisions as to each grave breach and 
a general provision providing for a moderate punishment for all other violations, 
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(2) Search for and try or extradite accused persons: 


Under the provisions of the second paragraph of Article 129, each party 
to the convention, whether or not a belligerent, places itself under an 
obligation (a) to search out persons alleged to have committed, or to have 
ordered to be committed, any grave breach; (b) to bring such persons, 
regardless of nationality, to trial before its own courts; and (c) if it 
prefers, and subject to its laws, to turn such persons over to another party 
_for trial, where such party has made out a prima facie case against them.® 
It is obvious that this paragraph provides the alternative procedures found 
in many extradition treaties: deliver or punish. The party in whose ter- 
ritory the person who is alleged to have committed a grave breach of the 
convention is found, may, even if it is not a belligerent, and if its national 
laws permit, try the individual concerned in its own courts. If it does not 
desire to, or cannot do so, it may, again if its national laws permit, grant 
extradition of the accused to the party which has requested him and which, 
as is customary in requests for extradition, has produced evidence consti- 
tuting a prima facie case. , 

This procedure was undoubtedly intended to cover all conceivable con- 
tingencies in order to insure that persons charged with grave breaches of 
the convention could not seek and obtain refuge in neutral states and 
thereby avoid trial and punishment for their offenses. Admirable and 
salutary as the provision is, it is probable that it does not entirely attain 
the desired result. Assume a war between Graustark and Ruritania, both 
parties to the convention. A Ruritanian, charged with the grave breach 
of compelling Graustarkian prisoners of war, confined on the territory 
of Ruritania’s ally, Grand Fenwick, to serve in the Ruritanian Army, 
makes his way to the United States, a neutral and a party to the conven- 
tion. Graustark demands that the United States either turn him over to 
Graustark for trial, at the same time submitting evidence constituting a 
prima facie case against him, or itself try him for the grave breach of the 
convention allegedly committed by him. The United States cannot try 
him, as he is not subject to United States civil law (he has committed 
no offense within the territorial jurisdiction of the United States),°* nor 
is he subject to United States military law ®> (in which case the place of 

38 It should be observed that this provision relates only to grave breaches and not 
to other violations of the convention. 

9¢In Yingling and Ginnane, ‘‘The Geneva Conventions of 1949,’’ 46 A.J.I.L. 393 
(1952), the authors, both of whom were members of the U. 8. Delegation to the 1949 
Geneva Diplomatic Conference, state: 

**In the case of the United States, whose regular courts generally exercise jurisdic- 
tion only over erimes committed within their territorial jurisdiction, legislation may be 
required to provide for the trial, or permissively to allow the extradition, of persons 
who are accused of having committed grave breaches in a conflict to which the United 
States was not a party.’’ (p. 426.) 

The United Kingdom’s Geneva Convention Act, 1957 (note 90 above), obviates this 
problem by endowing British courts with authority to try cases thereunder ‘‘as if the 
offence had been committed ’’ at the place of trial. 

96 He is not within one of the categories of persons over whom U. S. courts-martial 
exercise their limited peacetime authority. See Art. 2, Uniform Code, 10 U.S.C. 802. 
See also Toth v. Quarles, 350 U, S. 11 (1955), and Reid v, Covert, 354 U. 8. 1 (1957), 
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the commission of the offense would not matter **). The United States 
cannot extradite him because, even assuming that there is an extradition 
treaty with Graustark, this grave breach would not be extraditable under 
present United States law ® and, moreover, it would most probably not be 
one of the offenses listed in any current extradition treaty as extraditable. 
The alleged offender has acquired a haven from prosecution. And, un- 
fortunately, there are many variations of the hypothetical set of facts 
given above, in which the results would be the same (the neutral sanctuary 
is not a party to the convention, the fugitive is a national of the country 
in which he finds refuge, the offense with which he is charged is deemed 
to be political in nature, et cetera). 

Let it not be thought that this provision of the convention is of no 
value. Far from it! There are many cases which fall within its ambit and 
which will result in murderers, sadists, and other criminals receiving the 
justice which they so richly deserve. It is only unfortunate that the attempt 
to close all loopholes could not haye been more successful. 


(3) Judicial safeguards: 


The specific judicial safeguards guaranteed to prisoners of war are 
contained in Articles 84-88 and 99-108, inclusive, of the 1949 Convention. 
Article 85 provides that: 


Prisoners of war prosecuted under the laws of the Detaining Power 
for acts committed prior to capture shall retain, even if convicted, 
the benefits of the present Convention.” 


The fourth paragraph of Article 129 provides only that persons accused 
of a violation of the convention 


shall benefit by safeguards of proper trial and defence, which shall not 
be less favourable than those provided by Article 105 and those follow- 
ing of the present Convention. (Italics added.) 


96 The Uniform Code has no territorial limitations. See Art. 5 thereof, 10 U.S.C. 805. 

87 The U. 8. Extradition Law (18 U.8.0. 3184) requires a complaint charging a 
person ‘‘with having committed within the jurisdiction of any such foreign government 
any of the offenses provided for....’’ The hypothetical offense was not committed 
within the territorial jurisdiction of Graustark. Under the U. 8. extradition statute, 
Graustark cannot obtain extradition; and under the convention, Grand Fenwick is under 
no compulsion to seek it. 7 

98 All of the Soviet-bloc countries made reservations to Art. 85, under which persons 
convicted of war crimes and crimes against humanity may be subjected ‘‘to the condi- 
tions obtaining in the country in question for those who undergo their punishment.’’ 
Some fear has been expressed that these reservations make it possible for the Com- 
munists to defeat the entire purpose of the convention; and in advising and consenting 
to the ratification of the convention the U. 8. Senate felt it necessary and appropriate 
to reject the reservation. However, it must be borne in mind that the U.S.S.R. has 
made it quite clear that its reservation applies only to conditions of punishment after 
a prisoner of war has been found guilty of, and sentenced for, a pre-capture offense. 
Pictet, Commentary 424425. Accordingly, it should be assumed that the discussion 
aud conclusions which follow in the text would be applicable in the case of the trial 
by the U.8.8.R. of a prisoner of war, whether for a pre-capture violation of the con- 
vention or for a post-capture offense, 
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At first reading, these provisions might appear to be in conflict. Closer 
review will reveal that such is not the case. 

A prisoner of war being tried by the Detaining Power for an offense, 
whether alleged to have been committed before or after capture, is entitled 
to all of the judicial safeguards enumerated in the convention. Accord- 
ingly, if a prisoner of war is tried for a pre-capture violation of the conven- 
tion, he will, by virtue of Article 85, benefit by all of the judicial safeguards 
contained in Articles 84-88 and 99-108, inclusive. However, if the indi- 
vidual being tried for maltreatment of prisoners of war in violation of 
the 1949 Convention is not a prisoner of war, he will benefit solely by the 
safeguards contained in ‘‘ Article 105 and those following’’ of the con- 
vention. In other words, when an individual falling within one of the 
categories enumerated in Article 4 of the convention ® allegedly commits 
an offense which constitutes a violation of the convention, and is subse- 
quently captured, he becomes a prisoner of war and is entitled to all of 
the benefits of prisoner-of-war status, including all of the judicial safe- 
guards, if he is thereafter compelled to answer to a charge of having 
committed a pre-capture violation of the convention. On the other hand, 
when an individual who does not fall within any of the categories enu- 
merated in „Article 4 allegedly commits a violation of the convention and . 
subsequently comes under the power of the enemy state, he does not 
become a prisoner of war, and he is only entitled to the safeguards of 
Article 105 and those following when he is tried? Similarly, if an 
individual is tried by a neutral state for a grave breach of the convention, ` 
he would not have prisoner-of-war status and he would, therefore, be en- 
titled only to the safeguards of Article 105 and those following.1% 

Inasmuch as it is a grave breach of the convention wilfully to deprive 
a prisoner of war of the rights of fair and regular trial prescribed in the 
convention,’ it appears appropriate to review, at least briefly, the 
judicial safeguards to which a prisoner of war is entitled when tried by 
the Detaining Power, whether for a pre-capture or a post-capture offense.? 
Omitting those portions of the cited articles which are actually only col- 
lateral to judicial safeguards, and re-arranging the sequence as far as 
possible so that we proceed from the pre-trial to the trial to the post-trial 
rights, we find that: As a jurisdictional matter, the Protecting Power, the 
prisoners’ representative, and the accused prisoner of war must receive 


99 Art. 4 of the 1949 Convention lists the various catogories of persons who, when tioy 
fall into the hands of the enemy, are prisoners of war. 

100 Of course, there is nothing to preclude a state from permitting an accused non- 
prisoner of war to benefit from the more liberal prisoner-of-war provisions. 

101 A neutral state may intern troops belonging to the belligerent armies who enter 
its territory, but it does not make them prisoners of war. Art. 11, Fifth Hague Con- 
vention of 1907, 36 Stat. 2310; Treaty Series, No. 540; 2 A.J.LL. Supp. 117 (1908). 

102 P, 451 above. 

108 The subject of trials of prisoners of war is so extensive as to necessitate and to 
warrant a discussion limited exclusively thereto. A short analysis of the trial safe- 
guards accorded in the various war crimes trials which took place after World War I 
may be found in the Digest of Laws and Cases, 15 War Crimes Rep. 189-199, 
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a specification of the charge and notice of the time and place of trial at 
least three weeks in advance thereof (Article 104). A prisoner of war 
may be tried only by a military court, unless members of the armed forces 
of the Detaining Power may be tried by civil courts for the offense charged ; 
and the court.must be one offering the essential guarantees of independence 
and impartiality (Article 84). He must be tried by the same courts and 
according to the same procedure as are members of the armed forces of 
the Detaining Power (Article 102).1°% He may not be tried or sentenced 
for having committed an act which was not forbidden by the law of the 
Detaining Power or by international law in force at the time the act was 
committed 1% and he must be afforded an opportunity, with the assistance 
of qualified counsel, to present a defense (Article 99). He has the right 
to: defense counsel; a competent interpreter, if necessary; particulars of 
the charge; time to prepare his defense; opportunity to consult with his 
counsel freely and privately; opportunity to confer with defense witnesses ; 
and, normally, the presence of representatives of the Protecting Power at 
the trial (Article 105). He may only be sentenced to those penalties 
provided for in respect of members of the armed forces of the Detaining 
Power who have been convicted of the same offense; and the court must 
take into consideration the fact that the accused prisoner of war is not 
bound by any duty of allegiance to the Detaining Power and is in its power 
as a result of cireumstances beyond his control (Article 87). 

After the trial, notice of the judgment and sentence and the appellate 
tights of the prisoner of war, as well as his decision to use or waive his 


104 Art, 102 of the 1949 Convention is similar to Art. 63 of the 1929 Convention. 
In Matter of Yamashita, note 76 above, the U. S. Supreme Court held (pp. 21-22) 
that an individual being tried for a pre-capture offense was not entitled to the benefits 
of Art. 63. Art. 85 of the 1949 Convention has, in effect, legislated the decision in the 
Yamashita Case out of existence. As stated by General Dillon, one of the members of 
the U. 8. Delegation at the 1949 Geneva Diplomatic Conference, in ‘‘The Genesis of the 
1949 Geneva Convention Relative to the Treatment of Prisoners of War,’’ 5 Miami Law 
Quarterly 40, 58 (1960): 

‘‘The United States delegation made it perfectly clear that it intended to punish 
all war eriminals but that it favored one judicial system for all prisoners of war 
> whether their alleged offense was committed before or after capture.’’ 

The U. 8. Army has already provided, in par. 178 b of its new Field Manual 27-10, 
The Law of Land Warfare (1956): 

‘‘ Prisoners of war, ineluding those accused of war crimes against whom judicial 
proceedings are instituted, are subject to the jurisdiction of United States courts- 
martial and military commissions. They are entitled to the same procedural safeguards 
accorded to military personnel of the United States who aré tried by courts-martial 
under the Uniform Code of Military Justice, or by other military tribunals under the 
laws of war.’’ 

105 Tt could be argued that any trial governed by Arts. 129 and 130 of the 1949 
Convention would be for a violation of a provision of an international convention and 
that it would, therefore, be for an act forbidden by international law, even if not 
forbidden by the law of the Detaining Power. Pictet, Commentary 416417. Perhaps 
this is so, but the U. 8. Senate was assured that those articles did not create an inter- 
‘national penal code. Hearing 24; Report of the Committee on Foreign Relations, U. 8. 
. Senate, Exec. Rep. No. 9, 84th Cong., Ist Sess., on the Geneva Conventions for the 
Protection of War Victims 27; 101 Cong. Rec. 8540 (Daily ed., July 6, 1955), 
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appellate rights, must be reported immediately to the Protecting Power, 
to the prisoner’s representative, and to the prisoner of war himself in a 
language he understands, if he was not present when sentence was pro- 
nounced; and if the sentence has become final or if the death sentence has 
been adjudged, additional detailed information must be furnished the 
Protecting Power (Article 107). The convicted prisoner of war is entitled 
to the same appellate rights as are members of the armed forces of the 
Detaining Power, and must be fully informed of those rights (Article 106). 
He retains, even if convicted of a pre-capture offense, all of the benefits 
of the convention (Article 85). He may not be tried twice for the same 
offense (Article 86). The death sentence may not be executed until six 
months after notification thereof has been given to the Protecting Power 
(Article 101). Sentenced prisoners of war may not receive more severe - 
treatment than that applied in respect of the same punishment to members 
of the armed forces of the Detaining Power (Article 88). And sentences 
to confinement must be served in the same establishments and under the 
same conditions as in the case of members of the armed forces of the 
Detaining Power, which conditions must conform to the requirements of 
health and humanity; and the prisoner of war retains his rights to make 
complaints concerning the conditions of his confinement and to receive the 
visits of the representatives of the Protecting Power (Article 108).1% 

Full compliance with the foregoing judicial safeguards will present no 
problem to the United States with regard to trials for post-capture offenses. 
One problem exists with regard to compliance by the United States in- 
sofar as pre-capture offenses are concerned. Article 2 (9) of the Uniform 
Code of Military Justice grants courts-martial jurisdiction over ‘‘prisoners 
of war in custody of the armed forces,” 1” and Article 18 thereof specifies 
that: 

General courts-martial shall also have jurisdiction to try any person , 


who by the law of war is subject to trial by a military tribunal and 
may adjudge any punishment permitted by the law of war.i 


But do these provisions grant jurisdiction to try a prisoner of war for an 
offense committed at a time when he was not in the custody or under the 
jurisdiction of the United States? It appears probable that they do.? 


O. MISCELLANEOUS PROBLEMS 


Any discussion of the imposition of penal sanctions for maltreatment 
of prisoners of war would not be complete without reference to a few of the 


106 It is actually with respect to Arts. 88 and 108 that the Communist reservations to . 
Art. 85 (see note 98 above) are applicable. It will hdve been observed that, in any 
event, many of the cited provisions, including those relating to the serving of sentences, - 
contemplate that national treatment by the Detaining Power will be the governing 
standard. 10710 U.8.C. 802(9). 

108 Tbid. 818. . 

109 The reasoning of the U. 8. Supreme Court in Ex Parte Quirin, 317 U. 8. 1, 88—44 
(1842), would seem to indicate that this question should be answered in the affirmative. 
Beo also Duncan v. Kahanamoka, 827 U. 8. 304, 3138-314 ee and Johnson v. 
Hisentrager, 339 U, 8. 763, 786 (1950). 


1962] MALTREATMENT OF PRISONERS OF WAR 461 


major problems which arose in the post-World War II war crimes trials 
and some indication of how it can be expected that those problems will be 
solved in the future. 


(1) Time of trial: 


There is nothing in the 1949 Convention, nor in international law gen- 
erally, which prohibits the trial of a prisoner of war, or other accused, 
during the course of the conflict, for a violation of the convention or of 
any of the other laws and customs of war. It has, however, been the 
custom to postpone such trials until the termination of hostilities, probably 
. because of a fear that the enemy will counter with trials which will be only 

a thinly disguised form of reprisal. Inasmuch as wars usually end in the 
victory of one side and the defeat of the other (stalemates such as Korea 
are the exception, rather than the rule), the impression has grown that 
only the defeated are tried, even for conventional war crimes.‘*° But trials 
of one’s own personnel for breaches of the convention, or of other laws 
of war, can be and often are conducted during the course of hostilities, 
without raising the specter of reprisals by states which follow the rule 
of law and expect their citizens, civilian and military, to do likewise." 
While there was never any concrete proposal made at the Diplomatic 
Conference that trials of prisoners of war for pre-capture offenses should 
be postponed until the cessation of hostilities, the matter was the subject 
of inconclusive discussion during the debate on Article 85, two delegates 
(Lamarle of France and Slavin of the U.S.S.R.) expressing the opinion 
that such trials should not be put off until the close of hostilities, and 
one delegate (Gardner of the United Kingdom) expressing the opposite 
view.1* The International Committee of the Red Cross has long taken the 
„position that, if such a trial is conducted during the course of hostilities, 
' an accused does not have a fair opportunity to produce all of the evi- 
dence which might be available to disprove or lessen his responsibility.*? 


110 This subject is discussed by Professor Réling, cited note 2 above, at 336 and 429. 

111 During early 1951 the writer was a member of a general court-martial in Korea 
which tried, convicted, and sentenced several American soldiers for offenses against 
prisoners of war and enemy civilians. The U. 8, Army Field Manual, The Law of Land 
Warfare, provides in par. 507 b that: 

“(The United States normally punishes war crimes as such only if they are committed 
by enemy nationals or by persons serving the interests of the enemy State. Violations 
of the law of war committed by persons subject to the military law of the United States 
will usually constitute violations of the Uniform Code of Military Justice and, if so, 
will be prosecuted under that Code.’’ ` 

Similarly, the British Manual of Military Law (Part ILI, The Law of War on Land) 
states (note 3, at 181) that members of the British Armed Forces who commit war 
crimes are tried under the appropriate Service Act. 

112 Final Record, Vol. II A, pp. 819-820. In the Matter of Yamashita, note 76 above, 
the contention was advanced that a military tribunal was incompetent to try a case 
alleging a violation of the law of war after the cessation of hostilities. The U. 8. 
Supreme Court held (p. 12) that this power continued until the formal state of war 
has ended by treaty or proclamation, ‘‘for only after their cessation could the greater 
number of the offenders and the principal ones be apprehended and subjected to trial.’’ 

118 Pictet, Commentary 626. 
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As we have already seen, a number of prisoners of war were tried for 
alleged pre-capture offenses during the course of World War I.™4* The 
patent unfairness of these trials glaringly reveals the danger of trials for 
pre-capture offenses conducted during the course of the war.*** 


(2) Status of the accused: 


Grave breaches of the 1949 Convention may be committed by mem- 
bers of the military or by civilians. After World War [O individuals 
in both of these categories were tried for their offenses.*° As to military 
personnel, there appears to be no problem. During the course of the 
hearing conducted by the Committee on Foreign Relations of the United 
States Senate on the 1949 Geneva Conventions for the Protection of War 
Victims, the question was asked whether the grave breaches provisions of 
the conventions would apply to ‘‘private persons’’ or whether they would 
apply only to ‘‘Government officials.” =! A somewhat equivocal answer 
having been given to that question, the Department of Justice felt it 
appropriate to clarify the situation and did so in a letter to the Chairman 
_ of the Committee which includes the following statement: 


In a related question, Senator Mansfield asked whether the articles 
dealing with grave breaches could result in imposing criminal liability 
upon persons without official status. Generally, the acts designated 
as grave breaches are to be treated as such only when they are in 
some way the result of action by civilian or military agents of a 
detaining or occupying power in violation of the conventions. More- 
over, as a practical matter, only persons exercising governmental 
authority ordinarily would be in a position to commit grave breaches 
against protected persons, such as the serious mistreatment of pris- 
oners of war, sick and wounded of the armed forces, civilian internees, 
or the inhabitants of occupied territory. We are reluctant to state 
that the mistreatment of a person protected by the conventions by 
a private person `(e.g., the killing of a wounded airman) could never 
constitute a grave breach no matter what the intent and circum- 
stances. - However, it is entirely clear that these provisions of the 
conventions were not intended to convert into grave breaches every 
common crime in which the victim happens to be a person protected 
by the conventions. 


Except for the possible intent of the last sentence quoted, this statement 
appears appropriate. And as to the last sentence, if it merely means that 
a member of the civilian population accused of having committed a com- 
mon law offense, such as murder, against a prisoner of war, should be 


114 Note 75 above. 

115 On the other hand, when trials are delayed until after the cessation of hostilities, 
the deterrent effect of widespread publicity of prompt punishment is lost. And, cer- 
tainly, it is neither necessary nor advisable to apply this rule of delay to post-capture 
offenses as was done in the case of the common criminals at the prisoner-of-war camp 
at Koje-do, Korea, who rioted, wantonly destroyed property, murdered fellow prisoners 
of war, et cetera, and went completely unpunished because they were not promptly tried. 

116 See, for example, The Essen Lynching Case, 1 War Crimes Rep. 88. 

117 Hearing 31. 118 Ibid. 58-69. 
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tried for that common law offense, and not for a grave breach of the 
convention, there is no reason to dispute its propriety. However, no im- 
pression should be permitted to be conveyed that members of the civilian 
population, whether or not having official status, are not amenable in some 
manner to punishment for grave breaches of the convention.” 


(3) The defense of superior orders: 


, The defense that the accused was ordered by a superior to commit the 
. act subsequently charged as an offense, and that he had no alternative 
but to eomply, was probably the affirmative defense most frequently 
advanced in post-World War II war crimes trials. It was almost uni- 
versally rejected as a defense, but was usually considered in mitigation 
of sentence.1?° 
The defense of superior orders has had a long and checkered history. 
Even prior to World War I, the German Military Penal Code provided 
that the subordinate could only be punished for complying with the order 
of a superior if he knew that the act ordered constituted a violation of 
law. This provision was applied during the course of the Leipzig 
Trials which followed World War I.: 


119 There does not appear to be any basis whatsoever for the statement appearing in 
Castrén, The Present Law of War and Neutrality 86 (1954), that only uniformed 
military personnel can commit war crimes, In Greenspan, The Modern Law of Land 
Warfare 464 (1959), it is properly stated that war crimes may be committed ‘‘both by 
and against members of the armed forces and civilians.’? The summary on this prob- 
lem appearing in the Digest of Laws and Cases, 15 War Crimes Rep. 59, fully and 
clearly states the correct law: 
f£... to itemise the different categories of persons who have been found guilty of 
war crimes and related offences is important in view of the argument sometimes previ- 
ously advanced that only military personnel could be held so guilty. Those actually 
found so guilty have included not only soldiers, but civilians coming within the cate- 
gories of administrators, political party officials, industrialists, judges, prosecutors, 
doctors, nurses, prison wardens, and concentration camp inmates. Soldiers held guilty 
have included not only the rank and file, but high-ranking officers and chiefs of staff. 
It is olear that the mere fact of being a civilian affords no protection whatever to a 
charge based upon international criminal law... .’’ (Italics added.) ` 

120 This problem has been dealt with so extensively that only a brief résumé is given 
here. For a summary of the national laws applied in various war crimes trials, see 2 
Lauterpacht’s Oppenheim, International Law 508, note 1 (7th ed., 1952), and the War — 
Crimes Commission Notes on the Case of the Trial of Shigeru Sawada, 5 War Crimes 
Rep. 13-22 (especially 19-22). For what is presumed to be the official Soviet position, 
see Trainin, Hitlerite Responsibility under Criminal Law 80 (1945). A succinct state- 
ment on this matter may be found in the British Manual of Military Law (Part III, 
The Law of War on Land) 176, note 2 (Part III of the Manual was largely the work 
of the late Sir Hersch Lauterpacht). 3 

121 Par. 47(2), German Military Penal Code (quoted in 11 War Crimes Rep. 46). 
See also Sack, ‘‘Punishment of War Criminals and the Defence of Superior Order,’’ 
in 60 Law Quarterly Review 63, 65 (1944). 

122 In The Llandovery Castle Case, 16 A.J.I.L. 708 (1922), Annual Digest of Public 
International Law Cases, 1923-1924, Case No. 285, the Supreme Court of Leipzig refused 
to accept superior orders as a defense to the killing of unarmed persons in a lifeboat, 
an obviously illegal order, but did consider it in mitigation of sentence. On the other 
hand, the defense of superior order was sustained in The Dover Castle Case, 16 A.J.IL. 
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In 1940 the United States Army published a manual, entitled The 
Rules of Land Warfare, which provided: 


Individuals of the armed forces will not be punished for these offenses 
[war crimes] in case they are committed under the orders or sanction 
of their governments or commanders.: 


In November, 1944, this was changed by the total elimination of the 
quoted statement and by the insertion of a new subparagraph providing 
for the punishment of individuals who violated the laws and customs 
of war, and for the defense of superior orders to ‘‘be taken into considera- 
tion in determining culpability, either by way of ‘defense or in SONER 
of punishment.” 124 

The Charter of the International ‘Miltary Tribunal was specific on this 
point. Article 8 stated: , 


The fact that the Defendant acted pursuant to order of his Govern- 
ment or of a superior shall not free him from responsibility, but may 
be considered in mitigation of ee if the Tribunal determines 
that justice so requires.7*® 


The defense was, of course, raised at the trial and the International Mili- 
tary Tribunal dealt with it in short order, holding: l 


That a soldier was ordered to kill or torture in violation of inter- 
national law has never been recognized as a defense to such acts of 
brutality, though, as the Charter here provides, the order may be 
urged in mitigation of the punishment. The true test, which is, found 
in varying degrees in the criminal law of most nations, is not the 
. existence of the order, but whether moral choice was in fact possible.*+?° 


704 (1922), Annual Digest, 1923-1924, Caso No. 231, where the accused were found 
not to have been aware of the illegality of the order. 

128 Par, 347, Basic Field Manual 27-10,-The Rules of Land Warfare. Par. 443 of the 
comparable British Army Manual, The Laws and Usages of War on Land, was to the 
same general effect. 

124 Change 1, Nov. 15, 1944, to The Rules of Land Warfare, par. 345.1. The com- 
parable provision of the British Army Manual had been changed in April, 1944, to 
provide that superior orders do not ‘‘in principle, confer upon the perpetrator immunity 
from punishment.’’ 

125 Charter of the International Military Tribunal, 59 Stat. 1544; 82 U.N. Treaty 
Series 279; 39 A.J.I.L. Supp. 258 (1945). Art. 6 of the Charter of the Far Hast 
Tribunal was to. the same effect. Charter of the International Military Tribunal for 
the Far East, T.I.A.S., No. 1589; Far East Judgment, Annexes, p. 22. The rules 
promulgated by the various U. 8. military commanders for the trials of war criminals 
followed this principle and not that of the amended Rules of Land Warfare. 

126 Judgment, 41 A.J.I.L. 221 (1947). The extent of the ‘‘moral choice’’ referred 
to by the Tribunal was later the subject of discussion in two of the cases which fol- 
lowed the major Nuremberg trial. In The High Command Trial (U. 8. v. von Leeb), 
11 Trials 509, the Military Tribunal stated: 

t‘ The defendants in this case who received obviously criminal orders were placed 
in a difficult position but servile compliance with orders clearly criminal for fear of some 
disadvantage or punishment not immediately throatened cannot be recognized as a 
defense. To establish the defense of coercion or necessity in the face of danger ‘there 
must be a showing of circumstances such that a reasonable man would apprehend that 
he was in such imminent physical peril as to deprive him of freedom to choose the 
right and refrain from the wrong. No such situation has been shown in this case.’’ 
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The Commission of Experts convened by the International Committee of 
the Red Cross in December, 1948, in connection with the grave breaches pro- 
visions which had been approved by the Stockholm International Red 
Cross Conference, drafted a proposed article relating solely to the defense 
of superior orders.427 The 1949 Geneva Diplomatic Conference did not 
include such a provision in the conventions as finally approved. Accord- 
ingly, this problem will once again have to be resolved on a national 
basis. Efforts to solve this problem on an international basis in a related 
area have been undertaken by the International Law Commission, but 
these efforts have not yet become definitive.1?® 

It is obvious that there is no clear and well-defined rule which will be 
applied to the defense of superior orders when it is advanced, as it un- 
doubtedly will be, in future trials for violations of the grave breaches 
and other provisions of the 1949 Convention. However, it is believed that 
it may safely be stated that, as after World War II, the mere fact that 
the act complained of was committed pursuant to superior orders will 
not suffice as a defense. Whether the United States will adhere to the 
-extremely liberal rule which its Army now proclaims as its policy remains 

- to be seen.??? : 





In The Einsatzgruppen Case (U. 8. v. Ohlendorf), 4 Trials 471, the Military Tri- 
bunal held: 

‘Tf one claims duress in the execution of an illegal order it must be shown that the 
harm caused by obeying the illegal order is not disproportionately greater than the 
harm which would result from not obeying the illegal order. It would not be an adequate 
excuse, for example, if a subordinate, under orders, killed a person known to be inno- 
cent, because by not obeying it he would himself risk a few days of confinement. Nor 
if one acts under duress, may he without culpability, commit the illegal act once the 
duress ceases.’’ 

127 Remarks and Proposala 64-65. It reads: 

‘(The fact that the accused acted in obedience to the orders of a superior or in 
pursuance of a law or regulation shall not constitute a valid defence, if the prosecution 
can show that in view of the circumstances the accused had reasonable grounds to 
assume that he was committing a breach of this Convention. In such a ease the punish- 
ment may nevertheless be mitigated or remitted, if the circumstances justify.’’ 

128 The Draft Code of Offences against the Peace and Security of Mankind, contained 
in the Report of the International Law Commission, 6th Sess., U.N. General Assembly, 

. 9th Sess., Official Records, Supp. No. 9 (A/2693), 49 A.J.I.L. Supp. 1 (1956), contains 
the following as its Art. 4: 

‘The fact that a person charged with an offence defined in this code acted pursuant 
to an order of his government or of a superior does not relieve him of responsibility in 
international law if, in the cireumstances at the time, it was possible for him not to 
comply with that order.’’ ` 

129 The latest edition of the U. S. Army Field Manual 27-10, The Law of Land 
Warfare, published in 1956, provides in par. 509: 

‘a, The fact that the law of war has been violated pursuant to an order of a superior 
authority, whether military or civilian, does not deprive the act in question of its 
character of a war crime, nor does it constitute a defense in the trial of an accused 
individual, unless he did not know and could not reasonably have been expected to know 
that the act ordered was unlawful. In all cases where the order is held not to constitute 
a defense to an allegation of war crime, the fact that the individual was acting pursuant 
to orders may be considered in mitigation of punishment. 

‘bh, In considering the question whether a superior order constitutes a valid defense, 
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In discussing the defense of superior orders it appears appropriate to 
give at least passing notice to two connected problems: the responsibility 
of the superior himself for the illegal act committed pursuant to his 
order; and his responsibility for the illegal acts of his subordinates com- 
mitted without his orders. As to the first such problem, the 1949 Geneva 
Diplomatic Conference specifically disposed of the question, insofar as 
grave breaches are concerned, when it provided in Article 129, paragraph 
1, that the national penal legislation to be enacted should provide for 
“‘effective penal sanctions for persons committing, or ordering to be 
committed, any of the grave breaches of the present Convention.” (Italics 
added.) There is no reason to believe that this provision, which expresses 
a rule which had previously been true, is not equally applicable to the 
violations of the convention, other than grave breaches, covered by para- 
graph 8 of the same article. Even in the absence of such a provision of 
law, persons guilty of ordering a war crime to be committed, although 
not themselves participating in the actual crime, were punished after 
World War II.1#° 

As to the problem of the responsibility of the superior for the illegal 
acts of his subordinates committed without his orders and, perhaps, with- 
out his knowledge, no provision is made in the convention, so once again 
it will be necessary to have recourse to the general rules of international 
law. It was-fairly well established after World War II that a com- 
mander is responsible | when he fails in his duty to control the operations 
of the members of his command by permitting them to commit violations 
of the laws and customs of war and, hence, of the convention; *** or when, 
having learned of such violations, he fails to take any action to punish 
them or to prevent their recurrence.**? There seems little doubt that the 
same rule will be applied in future cases.1** 





the court shall take into consideration the fact that obedience to lawful military orders 
is the duty of every member of the armed forces; that the latter cannot be expected, 
in conditions of war discipline, to weigh scrupulously the legal merits of the orders 
received; that certain rules of warfare may be controversial; ats 

(See also the Manual for Courts-Martial, United States, 1951, par. 197 b.) The compa- 
rable provision (par. 627) of the British Army Manual, The Law of War on Land, is 
much less detailed. 

180 E.g., The Dostler Trial, 1 War Crimes Rep. 22; The Abbaye Ardennes Case, 4 
ibid. 97; Trial of Baba Masao, 11 ibid. 56. 

181 The decision of the U. S. Supreme Court in the Matter of Yamashita, note 76 
above, at 14-16, which firmly established this principle, was generally followed. See, 
for example, Far East Judgment 29—32. 

182 In the Far East Judgment the Tribunal said: 

cc... If crimes are committed against prisoners under their control, of the likely 
occurrence of which they had, or should have had knowledge in advance, they are 
responsible for those crimes. If, for example, it be shown that within the units under 
his command conventional war crimes have been committed of which he knew or should 
have known, a commander who takes no adequate steps to prevent the oceurrence of 
such erimes in the future will be responsible for such future crimes.’’ (p. 32.) 

In his dissenting opinion, Judge Röling said: 

‘To hold an official criminally responsible for certain acta which he himself did 
not order or permit, it will be necessary that the following conditions are fulfilled: 
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(4) Permissible punishments: 


After World War II all of the nations trying war crimes cases took 
the position that, under international law, the punishment of death could 
be adjudged against any person found guilty of any violation of the 
laws and customs of war. However, as a matter of practice, in only a 
very few cases not involving the death of the victim was the death penalty 
adjudged, or, if adjudged, confirmed.1** 

There has been a noticeable tendency to adopt on a permanent basis a 
more flexible policy with respect to the punishment to be adjudged against 

‘persons convicted of offenses such as grave breaches of the 1949 Conven- 
tion—a policy of ‘‘letting the punishment fit the crime.” Thus, the 
United Kingdom’s Geneva Convention Act, 1957, provides for life im- 
prisonment in the event of a wilful killing of a prisoner of war, and for 
imprisonment of not more than fourteen years for any other grave breach 
of the convention." The Netherlands has enacted a series of laws which 
punish with imprisonment (for periods ranging from not more than fifteen 
years to life) and death various violations of the laws and customs of 
war committed under various circumstances,4* The U.S.S.R. has enacted 
a law which provides for detention for a period of from one to three years 
for ill-treatment of prisoners of war which occurs frequently or is char- 


1. That-he knew or should have known of the acts. 


* * * to # 


2. That he had the power to prevent the acts. 
* + * * * 

3. That he had the duty to prevent these acts.’’ (p. 59.) 

There can be no quarrel with these requirements, especially since he also concedes that 
power and duty go hand in hand. 

188 In par. 501 of the United States Army’a The Law of Land Warfare the following 
tule is laid down: 

«¢. . . The commander is also responsible if he has actual knowledge, or should have 
knowledge, through reports received by him or through other means, that troops or 
other persons subject to his control are about to commit or have committed a war crime 
and he fails to take the neceasary and reasonable steps to insure compliance with the 
law of war or to punish violators thereof.’’ 

Par. 631 of the British Army Manual, The Law of War on Land, is practically identical 
with the foregoing. 

134 2 Lauterpacht’s Oppenheim, International Law 572-574 (7th ed., 1952); Digest of 
Laws and Cases, 15 War Crimes Rep. 200-202. In preparing this latter volume in 1949 
the staff editors of the U.N. War Crimes Commission said: 

ft... It seems that, despite the fact that international law has previously permitted 
the death sentence to be passed for any war crime, some kind of international practice 
is growing according to which Allied Courts, apart from avoiding inhumane punishments, 
have themselves attempted to make the punishment fit the crime; any habitual practice of - 
this kind would tend in time to modify the general rule that any war crime is punish- 
able by death.’’ (p. 201.) 

135 Note 90 above. It will be noted that no provision is made therein for the punish- 
ment of other than grave breaches of the convention. Par. 638 of the British Army 
Manual still provides that ‘‘all war crimes are punishable by death,’’ but this is obvi- 
ously no longer a correct statement of British law. 

136 Pictet, Commentary 621, note 1. 
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acterized by particular cruelty." And in The Law of Land Warfare, 
the official United States Army interpretation of the rule of international 
law as to the permissible punishments for violations of the laws and customs 
of war is that, while the death penalty may be adjudged for grave breaches 
of the convention, the punishment actually imposed ‘‘must be proportionate 
to the gravity of the offense.’’ 138 


III. CONCLUSION 


It was only as a result of the atrocious maltreatment which many pris- 
oners of war received during World War IJ—maltreatment which was 
contrary to all criteria of civilized conduct in the twentieth century—that 


punishment was meted out to offenders on a scale commensurate with the | 


number and nature of the offenses committed. The need to punish those 
who had, in their treatment. of prisoners of war, violated the laws and 
customs of war, highlighted the fact that pious statements guaranteeing 
humane treatment of prisoners of war contained in international treaties 
are of only moral value unless they are backed up by the guarantee of 
specifie sanctions for violations of those statements.*® And to the indi- 
viduals who violated the laws and customs of war during World War II 
moral values were of little import. Through the initiative of the Inter- 
national Committee of the Red Cross, provisions relating to violations of the 
several Geneva Conventions for the Protection of War Victims were 
drafted and, eventually, after redrafting by the 1949 Geneva Diplomatic 
Conference, they became integral parts of each of those conventions, 


including the new Prisoner of War Convention. Their value as a deter- +- 


rent power has not yet been tested, Korea not having provided a valid 
testing ground, but they have now been ratified or adhered to by countries 
representing a very large percentage of the population of the earth, and 
sufficient time has elapsed to permit knowledge with respect to their 
contents to have been disseminated to all levels of all armies, as well as 
to civilian populations. Should another holocaust descend upon us, there 
is now advance warning to all persons coming in contact with prisoners 
of war that a definite minimum standard of treatment has been established 
for them by international legislation, which likewise prescribes that pun- 


ishment must and will be meted out to those who wilfully fail to comply, 


with that minimum standard. While instances of maltreatment of pris- 
oners of war will undoubtedly continue to occur in future conflicts, it is 
devoutly to be hoped that they will become the exception rather than the 


rule, and that the unbridled cruelties suffered by prisoners of war cae 


World War II will prove to have been the end of an era. 


187 Note 90 above. This law apparently applies only in the trials of Soviet military 
personnel and not in the spel. of enemy nationals. 
188 Par. 508. 


189 As Röling stated in his 1960 lectures at the Hague Academy of International Law,. 


‘(The way to international hell seems paved with ‘good’ conventions.’’ 100 Hague 
Academy Recueil des Cours 445 (1960, IT). 


EDITORIAL COMMENT 
THE ISSUES AT PUNTA DEL ESTE: NON-INTERVENTION v. COLLECTIVE SECURITY 


The cornerstone of the inter-American regional security system is the 

Treaty of Reciprocal Assistance, signed at Rio de Janeiro, September 2, 
1947, known popularly as the Rio Treaty.1 It was the final outcome of a 
succession of steps first taken in 1936, when the United States set aside 
its traditional claim under the Monroe Doctrine to intervene in Latin 
American affairs for the purpose of restoring order and taking from 
European Powers any justification for intervention on their part. That 
the claim should have been resented by the leading Latin American Powers 
was to be expected; and by 1936 the new policy was proposed of aban- 
doning intervention, if the Latin American states would on their part 
accept a collective responsibility to maintain the peace.? The proposal 
was accepted; by 1940 it took the form of a declaration that an attack 
upon one was an attack upon all;® and by 1947 it became a specific and 
detailed treaty obligation. 
_ Could the Rio Treaty meet the challenge of the revolution in Cuba? 
The United States had doubtless recognized the new government of Fidel 
Castro too hastily, accepting his promises of economic and social reform 
at their face value. Then, as appropriation of property under eminent 
domain soon took the form of confiscation, it was clear that the new 
government had no intention of keeping within the bounds of international 
law. The denial of fundamental rights followed; opposition to the revolu- 
tion became an offense against the law; within months a dictatorship of 
the most rigid character had been established; and the Soviet Union was 
invited to co-operate in the new regime. Sixty years earlier the United 
States would doubtless have moved in and put an end to it all. But there 
were the obligations of the Rio Treaty and other agreements prohibiting 
unilateral action. A new order of collective responsibility had come into 
being, and the United States, in good faith, looked to it for a solution. 

But the Meeting of Foreign Ministers at San José, Costa Rica, in 1960 
could get no further than a reprimand of Cuba for misbehavior, even 
the name of the culprit being suppressed. The collective group simply 
would not take effective action. The meeting held under the Rio Treaty 
was willing to apply sanctions to the Dominican Republic for complicity 


1Pan American Union, International Conferences of American States, 2nd Supp. 
1942-1954, p. 142 (1958); T.LA.S., No. 1888; 43 AJL. Supp. 58 (1949). 

2Convention for the Maintenance, Preservation and Reéstablishment of Peace, 
Buenos Aires, Dec. 23, 1836. U.S. Treaty Series, No. 922; 31 A.J.I.L. Supp. 53 (1987). 

3 Second Meeting of Ministers of Foreign Affairs, Havana, July 21-30, 1940, Final 
Act: Declaration XV on Reciprocal Assistance and -Codperation for the Defense of the 
Nations of the Americas. 3 Dept. of State Bulletin 127 at 136 (1940); 35 AJOL. 
Supp. 15 (1041), 
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in the attempted assassination of the President of Venezuela, but the same 
Ministers, meeting the following week under the much less drastic Article 
39 of the Charter, were unwilling to apply similar sanctions against the 
government of Fidel Castro* By October, 1961, the situation had taken 
on more serious aspects, and the Government of Peru requested a Meeting 
of Foreign Ministers, this time under the Rio Treaty, to take more posi- ` 
tive action. But it appeared that there was not the two-thirds majority 
necessary for action under the Rio Treaty, so the Council of the Organiza- 
tion referred the Peruvian request to the Inter-American Peace Committee 
to conduct investigations that might later be made the basis for decision. 
A month later the Government of Colombia, finding the situation too urgent 
to be postponed, requested a meeting under the Rio Treaty; and this time, 
after sharp debate, the Council, by a close vote, convoked the meeting, to 
be held at Punta del Este on January 22, 1962. 

In preparation for the meeting the Department of Legal Affairs of the 
Pan American Union prepared an elaborate ‘‘Background Memorandum 
on the Convoeation of the Meeting,’’ setting forth the separate items 
included in the Colombian request under the broad and somewhat vague 
heading of ‘‘the threats to the peace and to the political independence 
of the American States that might arise from the intervention of extra- 
continental powers directed toward breaking American solidarity.’’ Was 
this sufficient to form an indictment of a sovereign state? Arguments 
were presented at the Council meeting that it was not. Yet more specific 
charges against Cuba might have defeated the necessary vote. The Back- 
ground Memorandum did no more than recite and present in systematic 
form the earlier condemnations of subversive activities and the interpre- 
tations that had been given on previous occasions to the scope of the 
Rio Treaty in respect to the intervention of extracontinental Powers in 
American affairs, notably the resolution taken at the Carcacas Conference 
in 1954 against the domination or control of an American state. by the 
international Communist movement, and the condemnation of intervention 
by an extracontinental Power at San José in 1960. 

«Seventh Meeting of Ministers of Foreign Affairs, San José, Costa Rica, August, 
1960. The two opening paragraphs of the Declaration of San José, adopted Aug. 28, 
1960, read as follows: 

‘The Seventh Meeting of Consultation of Ministers of Foreign Affairs 

(1. Condemns emphatically the intervention or the threat of intervention, even 
when conditional, by an extracontinental power in the affairs of the American 
republics and declares that the acceptance of a threat of extracontinental inter- 
vention by any American state jeopardizes American solidarity and security, 
wherefor the Organization of American States is under obligation to disapprove 
it and reject it with equal vigor; 

‘*9. Rejects, also, the attempt of the Sino-Soviet powers to make use of the political, 
economic, or social situation of any American state, inasmuch ag that attempt 
is capable of destroying hemispheric unity nnd jeopardizing the peace and the 
security of the hemisphere;’’ (43 Dept. of State Bulletin 407 (1960).) 

But strong as was the condemnation in general terms of the existing conditions in 
Cuba, none of the ten resolutions adopted at the Meeting mentioned the name of Cuba 
specifically, 
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Supplementing the Memorandum of the Department of Legal Affairs 
was a report of the Inter-American Peace Committee which had been 
prepared in response to the request presented by Peru after it had failed 
to obtain a vote of the Council in favor of a Meeting of Foreign Ministers 
under the Rio Treaty. The report was a head-on attack upon the Cuban 
Government, presenting in detail violations of fundamental. human rights, 
the action of international Communism in Cuba and incorporation of the 
Cuban Government in the Sino-Soviet bloc, and the Communist infiltration 
by the Governmerit of Cuba itself in the other countries of America. 
Each of these items raised questions of the application of Article 6 of 
the Rio Treaty. 

In contrast with Article 3 of the treaty, which deals with armed attacks 
of one country’ against another and which has not as yet been at issue, 
Article 6 deals with acts of aggression short of an armed attack and with 
acts or situations that might endanger the peace;*® but it begins with a 
formidable ‘‘if’’ clause to the effect that the acts of aggression short of 
armed attack and the threats to the peace with which it deals must affect 
‘the inviolability or the integrity of the territory or the sovereignty or 
political independence’’ of the American state. In other words, the 
framers of the treaty did not intend to put into effect the sanctions 
enumerated in it unless the circumstances were of a serious and urgent 
character pressing, in a sense, upon the very political existence of the state. 

Conceding that there was denial of fundamental rights in Cuba, was ' 
there a ground here for intervention? The advocates of the principle of ` 
non-intervention appeared to find almost as much objection to collective 
intervention, or better, collective action under the Rio Treaty, as to indi- 
vidual intervention of the old type so rigorously denounced before the 
acceptance of the principle of collective responsibility. An ugly picture 
was presented by the report of the Peace Committee: denial of freedom 
of speech and freedom of the press, denial of the right of assembly; trial 
by military courts and execution by firing squads for open opposition to 
the revolution. But was not the Government of Cuba entitled to enforce 
the program of the revolution against those who were seeking to under- 
mine and defeat it? While the methods might, perhaps, have been extreme, 
there was nothing novel about them, certainly nothing to justify the 
intervention of other American states, many of whose governments had 
resorted to such measures on occasion in the past. That the denial of 
fundamental rights in Cuba was contrary to the principles of the Charter 
could be conceded. But the Rio Treaty, it had been argued before the 
Council, did not undertake to enforce principles unless they came within 


5 Art. 6: “If the inviolability or the integrity of the territory or the sovereignty or po- 
litical independence of any American State should be affected by an aggression which is 
‘not armed attack or by an extra-continental or intra-continental conflict, or by any other 
fact or situation that might endanger the peace of America, the Organ of Congultation 
shall meet immediately in order to agree on the measures which must be taken in case of 
aggression to assist the victim of the aggression or, in any case, the measures which should 
be taken for the common defense and for the maintenance of the peace and security of 
the Continent,’?’ i 


472 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


the terms of Article 6; there was that ‘‘if’’ clause that could not be 
overlooked. 

The second item in the indictment presented in the report of the Peace 
Committee dealt with the ‘‘Ties of the Government of Cuba with the Sino- 
Soviet bloc.” Did this present a ‘‘fact or situation that might endanger 
the peace of America’? There was no doubt that the ties were close; the 
leader of the revolution had only recently described: himself as ‘‘a Marxist- 
Leninist.” But could he not be that of his own initiative? The Caracas 

iResolution of 1954. had described the ‘‘domination or control of the 
‘political institutions of any American State by the international Com- 
(munist movement’’ in terms of the provisions of Article 6; but the obli- 
gations of a resolution were short of those of a treaty. As against these 
arguments the report of the Peace Committee made it clear that the ties 
with the Soviet Union were more than ideological; that they defined ‘‘the 
position of a country in the game of international politics’’; and that the 
pledges given by the Soviet Prime Minister of armed aid to Cuba against 
aggression, together with the open repudiation by Cuba of the binding 
force of the Rio Treaty, clearly identified Cuba with the inherently aggres- 
sive policy of the Sino-Soviet bloc. 

A final item in the indictment was based upon the subversive activities 
of the Cuban Goverment against legitimately constituted governments 
and the democratic institutions of America. It was found, among other 
activitities, that there existed ‘‘a constant and systematic activity of radio 
propaganda through the government transmitters of Cuba,’’ inciting public 
disorder and revolutionary movements. One government after another 
was cited as demanding the withdrawal of the Cuban Ambassador for 
intervening in the internal affairs of the country, some nine governments 
being indicated. 

The debates at Punta del Este followed closely the points of view ex- 
pressed by the members of the Council when the requests of Peru and 
of Colombia were before the Council for a convocation of the Organ of 
Consultation under the Rio Treaty. The conflict was between the princi- 
ples of non-intervention and of ‘‘self-determination,’’ deemed essential 
to the maintenance of inter-American solidarity even at the cost of 
the misdemeanors of the Cuban Government, and, on the other hand, 
the violations by the Cuban Government of fundamental human rights 
and the danger of the bridgehead obtained by international Com- 
munism in Cuba and the extension of the system to other American states. 
The opposing points of view were at all times in the background, although 
actual debate both in public sessions and in private groups centered on 
the concrete proposals of the United States Delegation, which called for 
breaking relations with the Cuban Government by the states that had 
not already done so and establishing an economic boycott of the country. 
Later the United States withdrew its two demands and accepted the 

_ alternative of excluding the existing Government of Cuba from participa- 
tion in the inter-American system. This substitute proposal was debated 
as a direct mandate to the Council of the Organization of American 
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States, and alternatively as an instruction to the Council to find ways 
and means of doing so. The opponents of exclusion argued insistently 
that, in view of the absence of any provision in the Charter fixing the 
terms of exclusion, the exclusion of a member state from the Organization 
could not be effected without an amendment to the Charter, which would 
require the calling of a special conference and ratification by a two-thirds 
vote, after which another conference would be required to complete the 
exclusion. The alternative of reference of the exclusion to the Council 
under instructions to find ways and means of bringing it about would 
have involved far less delay, although apparently sufficient delay to satisfy 
a number of the opponents of strong action. Throughout the debates 
there appeared to be on the whole a safe vote of two-thirds for strong 
measures, but a willingness was manifested by the majority to moderate 
their demands up to a certain point in the hope of winning over the 
so-called ‘‘soft group’’ for a more commanding vote. 

Once agreement was reached to proceed to a vote on the concrete issue 
of exclusion of the Cuban Government from participation in the inter- 
American system and upon the somewhat less controversial issue of an 
economic boycott, it was not difficult to obtain agreement upon the larger 
issue of principle, condemnation of the Cuban Government in general 
terms being unanimous. The Final Act® containing nine separate resolu- 
tions was ‘then voted as a whole, with reservations upon the two specific 
sanctions. The vote on the crucial issue of expulsion was 14 to 1, with 
six abstentions, and that on suspension of economic relations was 16 to 
1, with four abstentions. The seven other resolutions were, with one 
exception, voted unanimously, namely: I, ‘‘Communist Offensive in 
America,’’ calling for counter-measures to the subversive activities of 
Communism in America; II, ‘‘Special Consultative Committee on Security 
against the Subversive Action of International Communism,’’ to advise 
member states requesting assistance; III, ‘‘Reiteration of the Principles 
of Non-Intervention and Self-Determination,’’ reaffirming the abstract 
principles, but urging the organization of governments on the basis of 
free elections; IV, ‘‘Holding of Free Elections,’’ repeating the principles 
of the Declaration of Santiago of 1959; V, ‘‘ Alliance for Progress,’’ com- 
mending the principles of the agreement of August 17, 1961; VII, ‘‘Inter- 
American Defense Board,’’ excluding the present Government of Cuba 
from that body; IX, “Revision of the Statute of the Inter-American 
Commission on Human Rights,” amplifying and strengthening the at- 
tributes of that body. Resolutions VI and VIII dealt with the two con- 
troversial issues, which, by a somewhat curious procedure, were described 
in the Final Act as ‘‘approved,’’ and then qualified by the opposing 
signatories in statements at the close of the Act. 

Apart from the light thrown by the Meeting of Ministers upon the 
interpretation of Article 6 of the Rio Treaty, an interesting question is 
presented for students as to whether a member of an organization can 


6 Organization of American States, Doc. 68 (English) Rev., Jan. 31, 1962. OAS 
Official Records OQEA/ Ser. F/11.8 (English). Reprinted below, p. 601. 


474 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


be excluded from it when there is no provision for exclusion in the 
treaty. The Covenant of the League of Nations had an express provision 
(Article 16) to the effect that, by a prescribed vote, a Member might be 
excluded for any violation of a covenant of the League; and the Charter 
of the United Nations provides (Article 6) that a Member which has 
‘“‘ persistently violated’’ its principles may be expelled by the General 
Assembly upon recommendation of the Security Council. The Charter 
‘of the Organization of American States, however, contains no provision 
for suspension of the rights of membership or for expulsion from the 
Organization for violations of the Charter. The draft prepared by the 
Governing Board of the Pan American Union contained a provision that, 
in order to enjoy the rights of membership, a state should ‘‘fulfill in good 
faith the obligations inherent in such membership,’’ carrying the implica- 
tion that failure to do so could result in loss of membership. But this 
provision did not appear in the final draft of the Charter. 

Query: Does the rule of international law that the breach of the obli- 
gations of a bilateral treaty by one party releases the other party from the 
obligations of the treaty hold equally well for multilateral treaties? It 
would seem that it should do so, except that the issue would be presented 
as to the majority required.to take the necessary decision. Where the 
treaty is, like the Charter of the O.A.S., in the nature of the statute of a 
corporate body, a larger majority would properly be required, and the 
seriousness of the violations of the treaty would be taken into considera- 
tion in the decision. Here the two-thirds vote required for decisions under 
the Rio Treaty, which forms Article 25 of the Charter, would seem to 
suggest the proper majority, confirmed by the necessity of a two-thirds 
vote for the adoption of amendments to the Charter. The resolution 
excluding the existing Government of Cuba. from the inter-American 
system, in addition to offering as justification that its connections with 
the Sino-Soviet bloc were incompatible with the principles and standards 
governing the regional system, and that the acceptance of military assist- 
ance offered by Communist Powers broke down the effective defense of 
the inter-American system, took the position, believed to be proper to 
a multipartite treaty, that ‘‘no member state of the inter-American system 
can claim the rights and privileges pertaining thereto if it denies or fails 
to recognize the corresponding obligations.” The right to exclude a 
member of an organization for violations of the provisions of its charter 
is thus held to be implied im the very statement of the rights and duties 
set forth as constituting the conditions of membership and the objectives 
of the organization. It should be noted that Resolution VI makes it clear 
in paragraph after paragraph that the decision to exclude is directed not 
against Cuba as a state but against ‘‘the present Government of Cuba,” 
80 that the action taken would appear to be more or less in the nature of 

i the suspension of participation of Cuba in the organs of the Organization, 
‘leaving Cuba still a member of the Organization, to be readmitted to active 
participation when the reasons for its exclusion might no longer exist. 


C. Q. Fenwick 
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CODIFICATION TREATIES AND PROVISIONS ON RECIPROCITY, 
NON-DISCRIMINATION OR RETALIATION 


Should treaties which are drafted to codify and develop existing inter- 
national law contain provisions permitting one party, in the name of 
reciprocity, to discriminate or retaliate against another party in applying 
the provisions of the treaty? Where most of the highly variegated states 
of the world have agreed on treaty provisions setting forth their reciprocal 
rights and obligations, it might be assumed that reciprocity has been built 
into the treaty and that its provisions are intended to be applied without 
discrimination. Should a violation of the treaty occur, principles of 
international law outside the treaty can be invoked in certain circumstances 
to justify retaliatory steps, although resort to more pacific methods of 
settling the dispute is usually possible. A distinction must be made, how- 
ever, between methods of redress for violation of the treaty and the in- 
sertion in the treaty itself of a unilateral right to vary its application on 
the basis of a subjective determination that it is not being reciprocally 

-applied by another party. Such a treaty provision appears to enshrine 
reciprocity in place of law, to provide that the agreed rules of international 
law carefully defined in the treaty are legally binding only so long as 
states do not exercise their ill-defined treaty right to vary their application 
on the basis of unilateral determinations. : 

These reflections are suggested by the provisions of Article 47 of the 
Vienna Convention on Diplomatic Relations of April 18, 1961, and by 
the modified version set forth in Article 70 of the International Law Com- 
mission’s draft on Consular Intercourse and Immunities, adopted by the 
Commission at its Thirteenth Session in 1961.2 By Resolution 1685 (XVI), 
December 18, 1961, the United Nations General Assembly has decided to 
convoke an international conference of plenipotentiaries at Vienna in 
March, 1963, to draft an international convention on consular relations, 
taking the Commission’s 1961 draft as the basis for its work. Questions 
as to the desirability of including provisions on reciprocity, non-discrimina- 
tion or retaliation in a codification treaty are quite likely to be raised 
again at that conference and it may be useful to outline here some previous 
discussions of the issues. 

Article 47 of the Vienna Convention on Diplomatic Relations of April 
18, 1961, reads as follows: 


1. In the application of the provisions of the present Convention, 
the receiving State shall not discriminate as between States. 


1 U.N. Doe. A/CONF. 20/13, April 16, 1961; 55 A.J.LL. 1076 (1961). Cf. Ernest L. 
Kerley, ‘‘Some Aspects of the Vienna Conference on Diplomatic Intercourse and Im- 
munities,’’? 56 A.J.I.L. 88-129 (1962). Although Kerley does not discuss the drafting 
of Art. 47, he makes reference to problems of non-discrimination and reciprocity on pp. 
98-99. 

2 Report of the International Law Commission covering the Work of Its Thirteenth 
Session, 1961, U.N. Gen. Assembly, 16th Sess., Official Records, Supp. No. 9 (A/4843), 
pe 30; 56 A.J.IL. 353 (1962), _ 
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2. However, discrimination shall not be regarded as taking place: 

(a) where the receiving State applies any of the provisions of the 
present Convention restrictively because of a restrictive applica- 
tion of that provision to its mission in the sending State; 

(b) where by custom or agreement States extend to each other more 
favourable treatment than is required. by the provisions of the 
present Convention. 


This text closely follows Article 44 of the final draft of the Kiinni 
Law Commission on Diplomatie Intercourse and Immunities as adopted 
at its 10th Session in 1958.2 Neither the Commission’s provisional draft 
of 19574 nor the Special Rapporteur’s draft of 1955° contained such an 
article. The reasons for this omission are not stated in the record, but 
may perhaps be due to the assumption that the traditional pattern of ob- 
servance of the customary international law governing diplomatic privileges 
and immunities has developed largely because of the reciprocal nature of 
the institution. As Mr. Jaroslav Zourek later observed before the Com- 
mission : 

Diplomatic relations were of course based on reciprocity of treatment, 
but the Commission was preparing a draft convention, and by virtue 
of that convention reciprocity would be largely assured by the ap- 
plication of the rules of the convention. It would always be open to 
States which held that the terms of the convention were not being 


correctly applied to resort to the machinery of peaceful settlement 
provided for in the treaties to which they were parties.® 


The issue was nevertheless raised before the International Law Com- 
mission because of the comments of certain governments on the Commis- 
sion’s provisional draft of 1957. In its observations, dated March 26, 
1958, on the 1957 draft, the Netherlands Government suggested the inser- 
tion of ‘‘a general provision embodying the principle of reciprocity with- 
out, however, making the observance of a strict reciprocity a condition for 
diplomatic intercourse.’’ It also took ‘‘the view that the articles of 
the Commission’s draft do not interfere with the possibility of taking 
reprisals in virtue of the relevant rules of general international law,” 


3 1958 I.L.C, Yearbook (IL) 105 (Report of the Commission) ; 53 A.J.I.L. 289 (1959). 
Art. 44 of that draft reads as follows: 


““NON-DISORIMIN ATION 
Article 44 


(11, In the application of the present rules, the receiving State shall not discriminate 

as between States. 

‘¢2. However, discrimination shall not be regarded as taking place: 

(a) Where the receiving State applies one of the present rules restrietively because 
of a restrictive application of that rule to its mission in the sending State; 

(b) Where the action of the receiving State consists in the grant, on the basis of 
teciprocity, of greater privileges and immunities than are required by the present 
rules.’? 

41967 I.L.C. Yearbook (IX) 133 ff. (Report of the Commission); 52 A.J.LL. 

180 ff. (1958), 
51955 I.L.C. Yearbook (II) 9 ff. (Doe, A/CN.4/91, April 21, 1955, Report of A.E.F. 
Sandström), 6 1958 ibid. (I) 196 (Eor Meeting), 
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but did not request the inclusion of any provision on that point. As for 
non-discrimination, the Netherlands Government believed that references 
to it in some articles might create the impression that it applied only to 
them, whereas ‘‘the principle of non-discrimination is a general principle on 
which the application of all the draft articles should be based.’’* 

For other reasons, the United States Government, in its comments of 
February 24, 1958, objected to the provision for non-discrimination found 
in paragraph 2 of Article 7 of the Commission’s 1957 draft, which provided 
that in certain circumstances a receiving state may ‘‘on a non-discrimina- 
tory basis, refuse to accept [diplomatic] officials of a particular category.’’ 
This provision, observed the United States comment, ‘‘not only fails to 
mention the principle of reciprocity, but apparently contemplates that the 
receiving State must treat all foreign missions alike, without regard to 
how the sending State treats representatives of the receiving State.’’® 
The United States also objected to the requirement of non-discrimination 
implicit in Article 20 of the Commission’s 1957 draft, which provided: 


Subject to its laws and regulations concerning zones entry into 
which is prohibited or regulated for reasons of national security, the 
receiving State shall ensure to all members of the mission freedom of 
movement and travel in its territory. ` 


This article, commented the United States, appeared to sanction present 
restrictive practices of certain governments. Moreover: 


The latter part of the article would require that travel controls 
be applied without discrimination to diplomatie representatives of 
all States, including those which do not restrict the movements of 
representatives of the receiving State. The principle of reciprocity, 
however, is an integral factor in matters of this nature. It is believed 
that it would be preferable to have no article on the subject, rather 
than one so subject to arbitrary abuse.° 


The International Law Commission gave consideration to these com- 
ments at its 453rd and 467th meetings on May 30 and June 19, 1958. Mr. 
Sandström, Special Rapporteur, suggested the drafting of ‘‘a special 
article enunciating the principles both of non-discrimination and of rec- 
iprocity,’’ but the Commission voted, 12 to 1, ‘‘that the principle of non- 
discrimination be enunciated in a substantive article.” 1° Mr. Sandström 
nevertheless drafted articles on both principles, the one intended to deal 
with reciprocity reading as follows: 


If a State applies restrictively a rule of this draft which is capable 
of being applied liberally or restrictively, then the other States shall 
not be bound, vts-d-vis that State, to apply it liberally.1* 


In the discussion which followed, Mr. Kisaburo Yokota observed with ref- 
erence to the United States position that a state should be permitted to 
discriminate against another in the name of reciprocity: 

7 Ibid. (II) 124 (Annex to the 1958 Report of the Commission). 

8 Ibid. 184. 2 Ibid. 136. 


10 Ibid, (I) 112 (453rd Meeting, May 30, 1958). 
11 [bid 194. 
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The principle of reciprocity could not, however, apply in that case. 
The duty of non-discrimination was not optional but obligatory ... 
it was not the principle of reciprocity which was involved but the 
right of reprisal.?? i 


The choice confronting the drafters, as Mr. Grigory Tunkin had 
observed, was whether to enunciate the principle of non-discrimination 
or, to enunciate the principle of reciprocity: enunciation of the latter in 
the draft ‘‘would lead in practice to discrimination as between missions 
accredited to the same State.’’?% Reciprocity, said Mr. Zourek, was 
largely assumed in the draft as a whole; but some articles, like Article 
7, which permitted the receiving state to limit the size of a mission, were 
based not on reciprocity but on particular circumstances in the receiving 
state and the particular needs of the sending state.* If a state voluntarily 
accorded to a particular foreign mission treatment more favorable than 
was required by the convention, it could ask for, but had no right to insist 
upon, reciprocal treatment.1* Nevertheless, the Commission agreed that if 
two states, on a reciprocal basis, accorded each other’s missions such favor- 
able treatment, this should not be deemed to be discriminatory against other 
parties to the convention.** 

I£, on the other hand, a state accorded treatment falling short of the, 
requirements of the convention, this was a violation of international law, 
and no principle of reciprocity entitled the injured state to commit a 
similar violation. If a right of reprisal or retaliation existed, it was 
not the principle of reciprocity which established it and governed its 
employment.?7 What seemed desirable, therefore, was to enunciate the 
principle of non-discrimination in the convention and omit references to 
reciprocity or retaliation. 

However, the Commission attempted in Article 44 to deal in part with 
all three principles and produced, in Article 44, a hybrid of some ambiguity. 
After setting forth the rule of non-discrimination in paragraph 1, the 
article provides, in effect, in paragraph 2(a) that discrimination shall 
not.be regarded as discrimination if justified as an act of retaliation which 
falls short of a violation of the convention; and in paragraph 2(b) that, 
in a case not falling within the scope of the convention (i.e, where two 
states, on the basis of reciprocity, accord treatment more favorable than 
is required by the convention), the non-discrimination rule of the con- 
vention does not apply! 

The Commentary on Article 44 is likewise ambiguous in implying that 
‘no discrimination occurs’’ when discrimination is ‘‘justified by the rule 
of reciprocity’’; in assuming that the application of a rule within ‘‘the 
strict terms of the rule’’ can properly be regarded as a ‘‘restrictive’’ 
application; and in the assumption with reference to paragraph 2(b) 


12 fbid. Cf. similar view of Mr. Radhabinod Pal, tbid. 195. 

18 Ibid. 112. 14 Ibid. 196. 

16 Cf. views of Mr, Yuen-li Liang, Secretary of the Commission, tbid. 197. 
18 Art. 44, par. 2(b). 

17 Cf. views of Mr. Liang and Mr. Tunkin, Joo. cit. 197. ` 
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that it was necessary to state that the convention does not apply to acts 
which, by hypothesis, do not come within the scope of the convention.1® 

In the replies received from various governments only the United States 
Government expressed approval of this article. In its note verbale of 
June 10, 1959, the United States observed that Article 44 (which was 
labeled ‘‘non-diserimination’’ by the Commission) ‘‘embodies the prin- 
ciple of reciprocity in relations between States.’ It was regarded as 
meeting United States objections to provisions of the 1957 draft which 
required ‘‘that the receiving State shall not discriminate in the treatment 
it accords to the various diplomatie missions in its territory, and members ` 
of such missions.” 1° Thus the article drafted by the International Law 
Commission to prevent discrimination was approved by the United States 
because, in the name of reciprocity, it authorized discriminatory treatment 
in certain situations. ; 

The International Law Commission had an opportunity to reconsider 
its drafting of Article 44 when Mr. Zourek, Special Rapporteur, introduced 
it as Article 53 of the draft on Consular Intercourse and Immunities at 
the 548th meeting on May 27, 1960. Pointing out that ‘‘the principle of 
reciprocity had been deleted from previous articles of the draft’’ but 
had been ‘‘reintroduced through the back door” in paragraph 2(a), 
he suggested its deletion. In reply to the argument that paragraph 
2(a) did not deal with retaliation for a violation of the convention, but 
only for a restrictive application, Mr. Tunkin observed that ‘‘in so far 
as a rule of the draft itself allowed some latitude, a State would be apply- 
ing the rule correctly if it availed itself of that latitude; the question of a 
restrictive or liberal application did not arise in that case.’’** Mr. Milan 
Bartos thought it ‘‘difficult to see how such privileges and immunities as 
were -necéssary for the performance of consular functions could be sub- 
ordinated to the condition of reciprocity.’’** At its 578rd meeting on 
June 28, 1960, the Commission, by a vote of 18-0-1, adopted an article 
on non-discrimination,*® based on Article 44 of its draft on Diplomatic 
Intercourse and Immunities, but omitting paragraph 2(a), as follows: 


Non-discrimination 

1. In the application of the present articles, the receiving State shall 
not discriminate as between States. 

2. However, discrimination shall not be regarded as taking place 
where the action of the receiving State consists in the grant, on a 
basis of reciprocity, of privileges and immunities more extensive than 
those provided for in the present articles.** 


In its Commentary on this article, the Commission stated that, having 
had an opportunity to reconsider paragraph 2(a) of Article 44 of its 


18 Tbid. (II) 105. 19 U.N. Doe. A/4164, Annex, p. 52. 
201960 I.L.C. Yearbook (I) 146. 21 Ibid. 147, 
23 Ibid. 150. 23 Tbid. 312. 


24 Art. 64 of the Commission’s provisional draft of 1960 on Consular Intercourse and 
Immunities, Report of the Commission covering the Work of Ita Twelfth Session, 1960 
(U.N. Doe. A/4425), pp. 34-85; 55 AJIL. 300 (1961). . 
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draft on Diplomatic Intercourse and Immunities, it now doubted whether 
it should be retained even in that draft. The attention of the 1961 Vienna 
Conference on Diplomatic Intercourse and Immunities was drawn to this 
change of position by the International Law Commission. Although rep- 
resentatives of eight states advocated deletion of paragraph 2(a) of 
Article 44, and only representatives of the United States, Italy and Viet 
Nam spoke for its retention, the Committee of the Whole decided to retain 
the provision by a vote of 30-20-19.25 At the 10th plenary meeting on 
April 13, 1961, the Conference, after voting again to retain paragraph 2(a), 
adopted the article, which became Article 47 of the Vienna Convention,?* 
by a vote of 61-0-9.?" 

The comment made by the Norwegian Government on January 30, 1961, 
although directed to Article 64 of the International Law Commission’s 1960 
draft on Consular Intercourse and Immunities, would likewise be pertinent 
to Article 47 of the Vienna Convention. The Norwegian Government ob- 
served: 


It is difficult to see any valid reasons for including the provisions 
of this article. They seem, at best, superfluous and might give rise 
to misconstructions, 

When the two paragraphs of the article are read in conjunction, it 
appears clearly that discrimination per se is unobjectionable. The 
less favoured State can only object if the privileges and immunities ac- 
corded . . . are less extensive than those laid down in the preceding 
articles. In this case, however, it is the non-compliance with these 
articles, not the discrimination, which affords the basis for a com- 
plaint.?® 


The case against including in a consular convention a provision that 
consular privileges and immunities should be based upon the principle of 
reciprocity was well stated by Mr. Zourek, Special Rapporteur, in his 
3rd Report on Consular Privileges and Immunities: 


` 2. It should be pointed out in the first place that many consular 
privileges and immunities are based on customary international law. 
Examples of these are the use of the national flag and of the State 
coat-of-arms, the inviolability of the consular premises and archives, 
and of the ‘documents and official correspondence of the consulate, 
the freedom of communication of the consulate, the levying of consular 
fees and charges and the exemption from taxes and dues. Every 
State has a duty to respect the provisions in question, and the idea 
of reciprocity is irrelevant. 

3. Even in the case of provisions constituting wholly or partly a 
progressive development of international law—the draft does not dis- 
tinguish the provisions which do from those which do not—the Com- 
mission, after due consideration, dropped the idea of a reciprocity 


25 U.N. Doc. A/CONF. 20/0.1/8R. 37 (afternoon meeting of March 30, 1961), pp. 
5-9. 206 See above, p. 475. 

27 U.N. Doc. A/CONF. 20/88. 10, p. 8. 

28 U.N. Doc. A/CN.4/136, April 8, 1961, Comments by Governments on the 1960 
draft articles on Consular Intercourse and Immunities, p. 22; Report of the Inter- 
national Law Commission covering the Work of Its Thirteenth Session, 1961 (U.N. Doe. 
A/4848), Annex I, p. 63. 
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clause. It took the view that all the provisions would be equally 
binding on all the contracting parties, with the consequence that the 
parties would all be on a footing of equality, which would make a 
reciprocity clause unnecessary. 

4. The Commission applied the reciprocity concept to those consular 
privileges and immunities only which are granted im addition to those 
provided for in the present articles. . . .?° 


At its 13th Session, the International Law Commission again re-examined 
the question at its meeting of June 12, 1961. Although three members 
urged that Article 64 of the Commission’s provisional draft on Consular 
Intercourse and Immunities be drafted to correspond to Article 47 of the 
Vienna Convention on Diplomatic Relations by re-inserting the retaliation 
or retorsion provision found in paragraph 2(a) of the latter, nine members 
opposed the inclusion of what one member referred to as ‘‘the worst para- 
graph in the Vienna Convention.” The Chairman ruled that a large 
majority had spoken in favor of retention of the 1960 text of Article 64. 

As adopted by the Commission in its final draft on Consular Relations 
in 1961, the text (now Article 70) reads as follows: 


Article 70 
Non-discrimination 


1. In the application of the present articles, the receiving State 
shall not discriminate as between the States parties to this convention. 

2. However, discrimination shall not be regarded as taking place 
where the receiving State, on a basis of reciprocity, grants privileges 
and immunities more extensive than those provided for in the present 
articles.°° 


It is this text which will come before the Vienna Conference of 1963 as a 
basis of discussion. In the writer’s opinion it is preferable to the text of 
Article 47 of the Vienna Convention on Diplomatic Relations (reproduced 
at the beginning of this editorial) because it omits the provision contained 
in paragraph 2(a) of Article 47 which authorizes discriminatory or 
retaliatory practices on grounds of reciprocity—a practice which should 
not be sanctioned by treaty. 

The question remains whether any of the provisions of Article 70 of the 
Commission’s draft are necessary or desirable. If paragraph 1, setting 
forth the rule of non-discrimination in the application of the convention 
to its parties, were eliminated, would there be any question that the appli- 
cation of the provisions of the convention was nevertheless intended to be 
on a non-discriminatory basis? Could it be seriously argued that a treaty 
setting forth an agreed restatement and development of the law of consular 
privileges and immunities authorized, or was intended to permit, dis- 
crimination in its application, if it contained no provision on the subject? 

The assumed necessity for paragraph 2 of Article 70 disappears, it is 

29 U.N. Doe. A/ON.4/137, April 18, 1961, p. 26. Italics in the original. 

30 Report of the International Law Commission covering the Work of Its Thirteenth 
Session, 1961 (U.N. Doc. A/4843), p. 39; 56 A.J.I.L. 853 (1962). 
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submitted, in the provision of Article 71, which declares that ‘‘The 
provisions of the present articles shall not affect conventions or other 
international agreements in force as between States parties to them,’’ and 
the clear implication of its Commentary that this applies to future as well as 
to past consular treaties and agreements.** The granting of consular 
privileges and immunities more extensive than those provided for in the 
Commission’s draft is not excluded by Article 70 when such privileges and 
immunities are granted on the basis of reciprocity, t.e., at the least, on the 
basis of an implied agreement. The insertion in the convention of a pro- 
vision relating to matters declared to be beyond its scope betrays confusion 
of thought: action outside the convention is not in ‘‘application’’ of its 
provisions, and whether or not such action is discriminatory cannot be 
determined by an admittedly inapplicable treaty. 

The writer would answer in the negative the question posed in the opening 
sentence of this editorial. 

Herpret W. Briaas 


THE STATE OF SYRIA: OLD OR NEW? 


Among events in the fall of 1961 was the reappearance on the inter- 
national scene of a state of Syria. The result of a successful coup d'état, it 
marked the disruption in fact of the original United Arab Republic created 
by the union of Syria and Egypt in 1958 under the presidency of Gamal 
Abdel Nasser. One problem immediately raised by the change was 
whether the new Syrian Arab Republic of 1961 was or was not identical in 
international personality with the Republic of Syria which had existed 
prior to 1958. The answer was of practical concern because of its effect 
on Syria’s position in the United Nations and on its international obliga- 
tions in other respects. 

The facts of the situation were briefly these. Early in the morning 
of September 28, 1961, a group of Syrian officers of the United Arab 
Republic’s First Army seized the radio station and Army headquarters in 
Damascus. Styling themselves the ‘‘Supreme Arab Revolutionary Com- 
mand of the Armed Forces,’’ their avowed intent was ‘‘to end corruption 
and tyranny and to restore legal rights to the people.’’? At the outset there 
was apparently some hope that these goals might be achieved within the 
framework of the United Arab Republic; but after fruitless discussions 
during the day, followed by a denunciation of the group by President 
Nasser over Radio Cairo, the insurgents resolved to seek complete inde- 
pendence for the Syrian Region of the United Republic. 

By the morning of September 29, the authority of the Revolutionary 
Command had been established in the principal cities and was spreading 
rapidly and without opposition throughout the rest of the country. By 


31 Ibid. 

1Communiqué broadcast over Radio Damascus at 6:30 a.m, Sept. 28, 1961. The 
account in the text is based on contemporary preas and radio reports, including Radio 
Damascus and Radio Cairo. 
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that evening, its success was signalized by President Nasser’s broadcast 
declaration from Cairo recognizing the accomplished fact and affirming 
that, since the unity of Syria and Egypt had resulted from the will of 
the people, it should not be enforced against them by military means. 
The entire operation had taken less than forty-eight hours. 

The Revolutionary Command, disclaiming any intent to impose a 
military regime upon the country, moved with equal speed to organize 
a civil government. On the morning of September 29, Dr. Mahmun 
Kuzbari was charged with forming a cabinet ‘‘which will be entrusted 
with the administration of the affairs of the country preparatory to the 
restoration of constitutional life therein.’’? Dr. Kuzbari named an all- 
civilian cabinet the same day, retaining for himself the premiership and 
the Ministries of Defense and Foreign Affairs.2 On October 29 the transi- 
tional cabinet promulgated an electoral law to govern the choice of a 
constituent assembly. Elections thereunder were held on December 1-2, 
at which time the voters also approved a brief Provisional Constitution. 
Article 1 of this instrument declared the Syrian Arab Republic to be 
tan independent sovereign state, forming part of the great Arab home- 
land’’; the remaining seven articles provided for the organization of the 
government and for the preparation of a permanent constitution by the 
Assembly within six months.‘ 

The changes in Syria caused prompt reactions on the international 
front. The revolutionary regime was recognized by Jordan on the morn- 
ing of September 29 and by Turkey later the same day. By October 
10, the date on which the United States extended recognition,’ some 
sixteen states had already taken such action, including the Soviet Union. 
The United Kingdom and the Vatican followed suit shortly after. Syria 
‘was seated in the United Nations General Assembly on October 13, as 
discussed below; and on October 28 it took its place without objection as 
a member of the Arab League at a meeting of the League Council in Cairo.® 

On these facts there can be no doubt about the re-emergence of a 
state of Syria as an international person, with all the usual attributes of 
sovereignty, independence, and equality. But is it the same state as the 
pre-1958 Republic of Syria? The mere establishment of an independent 
state in territory which has been at an earlier date the situs of another 
independent state does not necessarily involve a continuity of identity 
between the two. To take a current example, it is unlikely that the present 
Republie of the Congo (Leopoldville) considers itself to be identical in 


2Communiqué No. 17 of the Revolutionary Command, as broadcast over Radio 
Damascus. : 

2 Decree No. 1, published in the Official Gazette of the Syrian Arab Republic, No. 1, 
Oct. 5, 1961. 

4 The text of the provisional. constitution was printed in the Official Gazette, No. 11, 
Nov. 15, 1961. 

6 Text of U. 8. announcement in 45 Dept. of State Bulletin 715 (1961). 

6 In taking his seat, the Syrian delegate referred to the United Arab Republic as ‘‘the 
eldest sister... which will always continue to be dear to us.’’ Egyptian Gazette 
(Cairo), Oct. 29, 1961. 
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personality with the sovereign Congo Free State fathered by Leopold II 
in the 1880’s. Where a feeling of national identity is strong, however, 
a re-establishment of independence may well be regarded as effecting a 
revival of a state personality which had been merely dormant in the 
intervening period. Thus the Austria of today is the same state which 
existed prior to its 1938 Anschluss with Germany—a view confirmed by 
the Austrian State Treaty of 1955, which expressly recognized Austria 
as being ‘‘re-established as a sovereign, independent and democratic 
State’’ within the frontiers it possessed on January 1, 1938.7 

The union of Syria and Egypt in the United Arab Republic, which was 
proclaimed on February 1, 1958, and approved in a plebiscite on Febru- 
ary 21, created a single state and a single Member of the United Nations 
where there had previously been two. Syria was thereby extinguished, 
at least for the time being, as an international personality. Yet it is 
clear that the revolutionary group which effectively broke up the union 
in September, 1961, viewed itself as restoring the state which had existed 
prior to 1958. This was evidenced by many of its actions at home and 
abroad: for example, Article 8 of the new Provisional Constitution directed 
that executive authority for the time being should be exercised in ac- 
cordance with the provisions of the Syrian Constitution of 1950. These 
actions reinforced an already strong sense of continuity based on popular 
feeling, on the fact that the old and new republics comprised the same 
territory and population, and on the fact that much of the older Syria’s 
law and administrative organization survived through the period of union 
into the new era. 

The official attitude of the new government as to the juridical nature 
of Syria’s international position was indicated in a message despatched 
by Premier Kuzbari to the President of the United Nations General 
Assembly on October 8, 1961. This read in part: 


... It may be recalled that the Syrian Republic was an original 
member of the United Nations under Article Three of the Charter 
and continued its membership in the form of joint association with 
Egypt under the name of United Arab Republic. In resuming her 
formal status as an independent state the Government of the Syrian 
Arab Republic has the honour to request that the United Nations take 
note of the resumed membership in the United Nations of the Syrian 
Arab Republic. By separate communication I am submitting the 


7 Arts. 1 and 5 of the Treaty of May 15, 1955, 6 U. S. Treaties 2869, 49 A.J.LL. 
Supp. 163 (1955); Kunz, ‘‘The State Treaty with Austria,’ 49 AJIL. 535, 541 
(1955). After World War I, on the other hand, there was considerable difference of 
opinion on the question whether the new Austrian Republic was the same international 
person as the prewar state. 1 Oppenheim, International Law (8th ed., by Lauterpacht) 
155, note. Cf. the case of The Netherlands, cited note 15 below. 

8 This result may be contrasted with the subsequent ‘‘federation’’ on March 8, 1958, 
of Yemen with the United Arab Republic under the style of the United Arab States, in 
which both parties retained their international identities. The federation was never 
more than nominal, and was itself dissolved on U.A.R. initiative as an aftermath of 
the Syrian breakaway. 
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credentials of the coceonen of Syria to the Sixteenth Session of 
the General Assembly. . 


The question of Syrian membership posed by this communication was 
without precise precedent in United Nations practice. The closest 
previous situation had arisen in 1947 when India, an original Member 
of the United Nations, was divided into the two states of India and 
Pakistan; but in that case there had been no history of prior United 
Nations membership held by the component parts. Viewed in the ab- 
stract, three possibilities could be envisaged as open to the General 
Assembly for the treatment of the request: 


(1) As proposed in the Syrian message, the applicant state should 
be regarded as identical with the original Member, and entitled 
as such to occupy the place of the original Member automatically; 

(2) Even if not identical with the former Syrian state, the applicant 
should be seated automatically as the successor in Syria of the 
United Arab Republic, a United Nations Member; 

(3) The applicant should be treated as a wholly new state, subject 
to the regular admission procedures laid down in the Charter. 


The theory that the successors of a divided United Nations Member 
automatically inherit membership had been advanced by Pakistan in 
1947 ; but it had declared at the time its readiness to apply for membership, 
if this view were not acceptable. In that instance Pakistan was admitted 
to membership by the General Assembly upon the recommendation of 
the Security Council without either body taking a clear-cut decision on 
the legal point. No action at all was taken with respect to India, which 
simply continued in its existing seat.1° For future guidance, however, 
the Sixth Committee of the Assembly was asked at the same session to 
clarify the legal principles involved. In its report the Committee said 
in part: 


2. That when a new State is created, whatever may be the territory 
and the populations which it comprises and whether or not they formed 
part of a State Member of the United Nations, it cannot under the 
system of the Charter claim the status of a Member of the United 
Nations unless it has been formally admitted as such in conformity 
with the provisions of the Charter. 

3. Beyond that, each case must be judged according to its merits.” 


9 U.N. Doe. A/4914, Oct. 9, 1961. In an earlier message of Sept. 30, Dr. Kuzbari 
had notified the President of his appointment aa Prime Minister and Foreign Minister 
of the Syrian Arab Republic. U.N. Doo, A/4913, Oct. 9, 1961. 

10 United Nations, 1 Repertory of United Nations Practice 175. 

11 Ibid. 176. In June, 1960, the Federation of Mali, comprising the former French 
territories of Senegal and French Sudan, was recommended to the Assembly by the 
Security Council for U.N. membership. Before the Assembly acted, the Federation 
broke up into the two independent republies of Senegal and Mali. Both were admitted 
as new Members by the Assembly on Sept. 28, 1960, without any further recommenda- 
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In the light of this opinion, the only way in which Syria in 1961 could 
be seated without going through the regular admission process was on 
the theory of identity with the earlier Syria. This was the view in fact 
accepted by the Assembly, although regrettably without illuminating dis- 
cussion. On October 13 the President, Mr. Mongi Slim, called the Syrian . 
message to the attention of a plenary meeting and observed: 


I have consulted many delegations on this question and the con- 
sensus seems to be that, in view of the special circumstances of this 
matter, Syria, an original Member of the United Nations, may be 
authorized to be represented in the General Assembly as it has 
apecifically requested. 


Therefore, if no objection were raised prior to the plenary meeting 
that afternoon, he would arrange for the seating of the Syrian Arab 
Republic ‘‘as a Member of the United Nations.” No objection was 
made, and the Syrian Delegation was duly seated that afternoon.4® The 
identification of the new Syria with the old thus became the view not 
only of the Syrian Government itself but also of the world community. 

If the present Syrian Arab Republic is the same state as pre-1958 Syria, 
it must be bound by the treaties and agreements entered into by the latter, 
insofar as these have not lapsed or béen terminated on other grounds. 
Any other result would be inequitable, for the present Republic cannot 
be entitled to benefits derived from the old Syria, such as immediate 
seating in the United Nations, without assuming its obligations as well: 
it cannot pick and choose. It is true that the treaties of a state which 
loses its international personality through merger are generally held to 
be terminated by that fact;** but it would seem that this rule should not 
apply when the state in question is subsequently revived and is generally 
accepted as being the same international person before and after the inter- 
ruptions. The treaties, like the state itself, should be viewed as having 
been in a sort of suspended animation.*° In the present case, however, 





tion from the Security Council. It thus appears that, while a successor state cannot 
inherit membership, it can benefit from the recommendation for membership made with 
respect to its predecessor. 

13 U.N. General Assembly, Provisional Verbatim Record of the 1035th Meeting, 
U.N. Doc. A/P.V. 1035, Oct. 13, 1961, pp. 2-3. 

18 Ibid., 1036th Meeting, U.N. Doc. A/P.V.1036, Oct. 13, 1961, pp. 21-22. 

14 Jones, ‘‘State Succession in the Matter of Treaties,’’ 24 Brit. Yr. Bk. of Int. Law 
360, 365 (1947); but practice is not wholly consistent: see 2 Hyde, International Law 
1529 ff. (2d ed., rev.). 

15 At the time of Austria’s absorption by Germany in 1938 the Department of State 
apparently viewed American treaties with Austria as having been terminated. 2 Hyde, 
op. ott. 1588. Currently, however, several pre-war treaties with Austria are listed by 
the Department as being in force. Department of State, Trenties in Force January 
1, 1961, pp. 8-10; McIntyre, Legal Effect of World War I on Treaties of the United 
States 321. The 1955 Austrian State Treaty contained no provisions on the status 
or revival of pre-war treaties. By way of contrast, mention may be made of the treaty 
of October 8, 1782, between the United States and the United Netherlands. The 
latter state was afterward subjugated by Napoleon and in 1815 incorporated in the 
larger Kingdom of The Netherlands. Because of this history, it was eventually agreed 
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it is unnecessary to decide the point because of the position taken on the 
matter by the United Arab Republic at the time of its creation. 

This position was stated in the following terms in Article 69 of the 
Provisional Constitution of the United Arab Republic of March 5, 1958: 


The coming into effect of the present Constitution shall not infringe 
upon the provisions and clauses of the international treaties and 
agreements concluded between either Syria or Egypt and foreign 
powers. These treaties and agreements shall remain valid in the 
regional spheres for which they were intended at the time of their 
ratification, according to the principles of international law.*¢ 


From this it is clear that existing Syrian treaties were unaffected by the 
establishment of the union; and since they never went out of force, the 
question of their revival in 1961 does not arise. It should also be remarked 
that the regime which came to power upon the restoration of Syrian inde- 
pendence has given no indication of adopting any other view. On the 
contrary, it has affirmed its respect for Syria’s international commitments.”* 

The question of treaty continuity is of particular interest from the 
American standpoint. Among the agreements binding on the pre-1958 
Republic was a Syrian-American exchange of notes of September 7-8, 
1944,18 which substantially reaffirmed a French-American Convention of 
April 4, 1924,!* relating to the then French-mandated territories of Syria 
and Lebanon, This earlier instrument embodied important provisions for 
the protection of American interests, including a most-favored-nation 
clause and assurances of respect for vested rights, which are of continuing 
significance. Both the 1924 and the 1944 agreements were regarded by 
the Department of State as being in force under the United Arab Republic 
regime,?° and there can be no doubt that they have been carried over into 
the new situation. 

The case may be different with agreements concluded by the United 
Arab Republic in the period between February, 1958, and September, 
1961. States which arise through a successful act of secession or dissolu- 
tion do not normally inherit the treaty obligations of the state from which 
they came;** but there may be an exception in the case of obligations 
relating only to territory or interests lying within the new state. It does 
not appear that this problem is of major consequence in the present context. 





that there had been such a substantial change in party that the treaty had lost its 
binding force. 5 Moore, Digest of International Law 344-845. 

16 Ag quoted in Department of State, Treaties in Force January 1, 1961, p. 178. 
Assurances to the same effect were given in a note addressed by the U.A.R. Ministry 
of Foreign Affairs to the Secretary General of the United Nations on March 1, 1958. 

17**We shall respect all international commitments, as can be gathered ‘from the 
Ministerial Declaration of the Government of the Republic.’’ Mr. Ohalaoni (delegate 
of Syria) in the General Assembly, Oct. 13, 1961. U.N. Doc. A/P.V.1036, Oct. 13, 
1961, p. 22. 

1858 Stat. 1491; U. S. Executive Agreement Series, No. 434. 

1943 Stat. 1821; U. 8. Treaty Series, No. 695; 19 A.J.LL. Supp. 1 (1926). 

20 Department of State, Treaties in Force January 1, 1961, p. 180. 

21 Jones, loo. cit. note 14 above, p. 366. 
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The important conclusion to be drawn from this history is that the Syrian 
Arab Republic of today is, from the international standpoint, the same 
state as the pre-1958 Republie of Syria, and possesses in general the — 
same rights and obligations. 

RICHARD Youna 


THE CHANGING SCIENCE OF INTERNATIONAL LAW 
Ildvia pet. 
Heraklitos. 
I 


Half a century ago this writer began his life-long studies of international 
law at the Vienna University Law School under the great scholars, Hein-. 
rich Lammasch and Leo Strisower. Looking back for a moment at these 
fifty years, it is amazing to compare international law and its science as 
they then were and as they are today. Then, in 1911 international law 
was at the peak but also close to the end of its ‘‘classic’’ period. Now, in 
1961 the ‘‘new’’ international law, which by 1920 had entered a turning- 
point of its history without undergoing a revolutionary break with its 
past, has seen a first era of change during the League of Nations period, 
followed by a period of much more far-reaching change since 1945. There 
ean be no doubt that international law at present is not only in an era 
of full transformation, but is also in a profound crisis. 

Corresponding to this changing Jaw of nations, of course, is a changing 
_ science of international law. It reflects this crisis, all the progressions 
and retrogressions of international law, all its hopes and disillusion, all its 
contradictions, its uncertainty, inadequacy, its often experimental and 
sometimes ephemeral character. It is the science of an international law 
in a period of transition from the ‘‘classic’’ law of nations, which is defi- 
nitively gone, to some ‘‘new’’ international law which has not yet arrived 
and the exact shape of which we do not yet know. 

Hence the great changes and very different patterns of the science of 
international law everywhere. There are some particularities in this 
country because of the legal and political background, because of world- 
wide contacts and because the leadership of the democratic world has 
fallen upon the United States. The present international law of transition 
has influenced the science of international law in every scientific and 
technical aspect. The question of what the scientific character of this sci- - 
ence consists is again under full discussion. Is its first duty objectivity and 
the impartial search for truth? There are today, more than ever, the 
dangers of wishful thinking, of a confusion of methods, by presenting 
one’s own wishes, mere proposals de lege ferenda, as the law actually in 
force. The whole question of the correct methods of this science is again 
under debate. The continuous expansion of international law as to its 


1 Compare, ¢.g., in German, the then celebrated treatise on international law by Franz 
von Liszt with the 1959 treatise by Alfred Verdross, or, in English, the first edition of 
Oppenheim’s treatise with the latest edition by Lauterpacht. 
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subjects and to the objects it governs has had its influence on the systematic 
problem of the science of international law.? 

- Yet, in one respect, we believe, there is scientific progress. The perma- 
nent and growing publication of all types of international law materials, 
sources and documents has made it possible for scholars to know much 
more about the actual law than was the case fifty years ago. This de- 
velopment has also brought about a rapprochement, so long advocated 
by this writer, between the so-called ‘‘Continental’’ and ‘‘ Anglo-Ameri- 
can” methods. International lawyers of the ‘‘Common Law’’ countries 
no longer rely exclusively on ‘‘cases,’’ but take other materials, particu- 
larly the literature, into consideration. International lawyers of the 
countries of the ‘‘ Civil Law’’ duly continue their theoretical investigations, 
continue to use all the literature in the principal languages, but they also 
use ‘‘cases’’ more and more; and thus modern continental works on interna- 
tional law are very different from the earlier literature.® 


n 


By 1945 we saw everywhere a disillusionment with international law. 
Outstanding writers and faithful adherents of international law gave us 
perhaps too somber a critique.‘ The whole Occidental idea of inter- 
national organization, an idea according to which it is possible to maintain 
international peace by a mere loose union of sovereign states—an idea 
developed since the fourteenth century in Western European utopian 
writings, and on which the League of Nations was based and the United 
Nations is still based—is being critically analyzed and found ambiguous 
and unsatisfactory. This disillusionment finds different reactions in dif- 
ferent men. Some are simply in a state of despair, like the late Professor 
Marcel Sibert; others begin to lose their interest in the study of interna- 
tional law; a great scholar like the late Professor Edwin Borchard tried 
to cling to the ‘‘classic’’ law of nations and to stem with all his forces and 
with all his learning the ‘‘new’’ international law—in vain; for the wheel 
of history cannot be turned back. 

There always had been ‘‘deniers’’ of international law, that is, those 
who did not deny the existence of the ‘‘materials, commonly known as 
international law,’’ but who denied their legal character. Such deniers 
are again numerous at the present time. The denial today is based pri- 
marily € on the insufficient structure of international law as shown by an 
analytical critique.” 

2 Beo this writer’s editorial in 53 A.J.I:L. 379-385 (1959). 

8 See, as a recent example, the abundance of international and municipal ‘‘cases,’’ 
quoted from the original sources, in Georg Dahm, Volkerrecht, Vol. I (1958). 
` 4See, 6.g., Edwin D. Dickinson, ‘‘International Law: An Inventory, ’’ 33 Calif. 
Law Rev. 506-549 (1945). 

5 Walter Schiffer; The Legal Community of Mankind (1954). 

e Hegel, for whose dialectic philosophy the sovereign state was ‘‘the reality of the 
ethical idea,’’ came to the conclusion that international law cannot even be thought, 
that it is ‘‘denkunmoeglich.’’ The influence of Hegel’s glorification of the sovereign 
state finds expression in recent decades in the science of international law of the 
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The modern ‘‘neo-realists’’ go farther. They*® cast international law 
aside as ‘‘sterile,’’ as ‘‘largely irrelevant in international affairs’’; they 
condemn. the ‘‘moralistic-legalistic’’ approach in foreign policy and empha- 
size the ‘‘national interest.” It is hardly necessary to state that this 
approach is untenable. As history has shown from the beginning, law is 
indispensable for the living together of men; and this is true, too, on the 
international level. 

Theoretically it is easy to state the conditions for a strong and vigorous 
international law: centralization of the now primitive, highly decentralized 
legal order, an international legislature, international courts with com- 
pulsory jurisdiction, and so on. But an international community, thus 
relatively strongly centralized, would constitute what we call today a 
sovereign state. This is the ultimate goal of the adherents of the idea 
of the world state. It is not to be wondered that the number of ad- 
herents of the world state has recently relatively increased. They tend 
also toward the end of international law, although in a very different 
way from that of the ‘‘neo-realists’’; they would replace international law 
by ‘‘world law,” that is, by the municipal law of the world state. This 
tendency is now prominently represented by the book of Clark and Sohn.® 
The authors propose complete disarmament by stages and under strict 
inspection, the establishment of an International Peace Force and certain 
other World Authorities. The guiding star is the maintenance of inter- 
national peace; that is why the powers of this World Federal State shall 
be ‘‘strictly limited’’ to make possible the carrying out of this one goal— 
peace. From a technical point of view the book is excellently done, even 
if some fallacies in basic presuppositions can be shown;?° it has had 
many laudatory reviews and will be published in a number of translations. 
But has it any chance of being accepted by the whole world now, within 
the foreseeable future? We do not believe that there are many who are 
convineed of that. It is exactly with regard to a certain minimum chance 
of realization that the dividing line between proposals de lege ferenda 
and utopias can be drawn. 

III 


The disillusionment in 1945 led to widespread dissatisfaction not only 
with the international law then in force, but with the whole ‘‘traditional’’ 
international Jaw. The phrase was coined that what was necessary was a 
“re-thinking of international law,” a “complete reconstruction of inter- 





totalitarian states, whether Fascist or Communist. But there were always deniers, 
whose denial was based merely on an analytical critique: e.g., Austin, 

1 Likewise, the doubts of the Neo-Thomist seholar, Jean Dabin, as to whether inter- 
national law is really law in the full sense, stem from an analytical critique, 

8 See Hans Morgenthau, Politics among Nations (1948). 

* Grenville Clark and Louis Sohn, World Peace through World Law (2nd ed., 1960). 

10 See Professor Lissitzyn’s book review in 1959 Cornell Law Q. 293-296. 

11 That is why the occasional remark by W. Friedmann, that the book is an exercise 
in drafting rather than a contribution to contemporary international law, can be 
justified. ' 
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national law.” This dissatisfaction with the ‘‘traditional international 
law’’ was often coupled with a dissatisfaction with the whole ‘‘traditional”’ 
science of international law. This science, wrote Professor Perey E. 
Corbett t? from his present ‘‘neo-realistic’’ point of view, must have a new 
approach, a sociological approach, better connected with the forces de- 
termining world political activities and must be less inclined ‘‘to imprint 
the elegant patterns of law upon the unruly interactions of governments.”’ 
The late Judge Alvarez even blamed the unsatisfactory status of inter- 
national law on ‘‘faulty study’’ by the science of international law, not 
connected with the “vte actuelle des peuples.’’ On the other hand, the 
burden of reconstructing, of creating new international law is put on the 
shoulders of the science of international law. A radical change, not only of 
international law, but also of the science, study, research, and teaching of 
international law, is postulated. 

For some even a reconstruction is not enough; what is necessary is 
the creation ex novo of a new international legal order. The very name 
‘‘international law” is attacked. Some speak of the ‘‘World Rule of 
Law.” Others demand that the name ‘‘international law” be as rapidly 
as possible replaced by the term ‘‘World Law,’’ which allegedly is differ- 
ent from the narrower international law and which, we are told, is ‘‘a new 
field of law.’’ It seems clear to us that the quality of international law 
does not depend on its name. International law, like common law, is not a 
static, but a dynamic, legal order. There is no dogma that international 
law is ‘‘the law between sovereign states’’; this was an adequate definition 
for the international law of an earlier period, but it is no longer true for 
present international law. On the other hand, the ‘‘law between the 
sovereign states’? is still a very important part of international law. 
Sovereign states are no longer the only members, but they are still by 
far the most important members of the international community. The 
tendency to ignore the states is strictly unrealistic. 

There is at the present time important literature on the concept of the 
“Rule of Law.’™™! The Rule of Law is the guiding star, the highest value, 
for the International Commission of Jurista** which is composed of indi- 
vidual lawyers of the democratic countries. Its ideal is the dignity of 
man and his protection in this dignity by law. It takes, therefore, a 
fighting attitude against the violation of human dignity, primarily by 
Communist states but, as the fight against the ‘‘apartheid’’ of the Union 
of South Africa shows, if necessary, also by non-Communist states. It 
has proclaimed its ideas in three Congresses of Jurists, held on three 

12 The Study of International Law (1955). 

18 See the special number: Post-War Thinking on the Rule of Law, 60 Mich. Law 
Rey. 483-613 (1961). W. B. Harvey (ibid. 487-500) distinguishes three concepts: 
the constitutional (A. V. Dicey), the American (due process of law), and traditional 
natural law. See also W. W. Bishop, ‘‘The International Rule of Law’? (ibid. 553- 
574). See further, e.g., Judge Robert N. Williams, ‘‘ World Rule of Law,” 63 W., Va. 
Law Rev. 118-129 (1961); W. McClure, World Legal Order (1960). 


14See its pamphlet: Basie Facts (1961). It publishes the Journal, The Bulletin, 
Newsletters, as well as special monographs. 
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continents: ‘‘The Declaration of Athens’’ (1955); the ‘‘Declaration of | 
New Delhi” (1959) and the ‘‘Law of Lagos’’ (1961). 

The movement ‘‘World Peace through Law’’ was initiated by Charles 
S. Rhyne, a former President of the American Bar Association and Chair- 
man of the Special Committee on World Peace through Law,** first ap- 
pointed in 1958. The idea is to explore what lawyers can do of a practical, 
concrete character to advance the rule of law for achievement of world 
peace. Like the International Commission of Jurists, it relies on private 
individual lawyers; it shows the same respect for the Rule of Law. But 
there is an important difference: it tends toward an advancement of inter- 
national law as such; its dominating goal, its supreme value, as for the 
book by Clark and Sohn, is peace. Like the International Commission of 
Jurists it works through conferences of jurists. First a series of regional 
conferences were held in the United States, followed by four continental 
conferences to culminate in a world conference. The first continental 
conference, attended by lawyers of the Western Hemisphere, took place 
at San José, Costa Rica, in June, 1961. The resolution there adopted 
—the ‘‘Consensus of San José’’—asks for compulsory jurisdiction of the 
International Court of Justice and expansion of its jurisdiction so as to 
embrace all legal questions arising from commercial or private matters. A 
consensus of universal principles was adopted, on which a structure of 
world law can be built. There must be a struggle of lawyers to obtain | 
the collaboration of governments for drafting treaties to create an inter- 
national legal system. It is fully recognized that the task will be hard 
and long.” The second of these conferences was held at Tokyo in Bep- 
tember, 1961, the third at Lagos, Nigeria, December 3-6, 1961. The last 
conference will be held in Rome in April, 1962. 

The idea of ‘‘World Law’’—not in the sense used by this writer as the 
municipal law of a world state—is often met. It is interesting to note 
that Dean Roscoe Pound," recognizing that a world state seems hardly 
attainable at this time, has recently voiced his belief that a world law for 
world relations 1s attainable. Based on his distinction between ‘‘law’’ 
and ‘‘laws,’’ he denied that a universal legal order presupposes a universal 
political order and sanctions. He considered that there exists a world 
regime of due process of law, a generally recognized and received body 
of principles to which men are expected to adhere in international rela- 
tions, without any political super-organization behind them. 

At the Duke Law School there is a ‘‘World Rule of Law Center.’’ Its 


18 It has also published Reports on the Rule of Law in the United States, Italy and 
the Federal Republie of Germany (1958), three Reports on Hungary, two on Tibet, and 
one against apartheid in the Union of South Africa. See also Dudley B. Bonsal 
(American member of the International Commission of Jurists), ‘The Judiciary and 
the Bar,’’ 40 Texas Law Rev. 2-17 (1961). 

16 We may recall the old Freneh Association: ‘‘La Paix par le Droit.’? 

17 On the Rule of Law and ‘‘World Law,’’ see also the special number: Next Steps 
in Extending the Rule of Law, 80 Notre Dame Lawyer (1961). 

18 Roscoe Pound, A World Legal Order (Fletcher School of Law and Diplomacy, 
1959). 
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` Director, Arthur Larson, has published a Design for Research® His 
problem is nothing less than to create a world legal order; for him ‘‘world 
law’’ is a new topic, a ‘‘new and very important field of law’’; world law 
is here identified more or less with ‘‘transnational law.’’ His principal 
object is peace, the avoidance of nuclear war. World law, he states, is 
wider than international law; it must be universal; it must be based on all 
legal systems. While the philosophy of world law is not to be neglected, 
we need first of all ‘‘activist,’’ practical projects. The great responsibility 
of science and research for obtaining this world law is proclaimed, The 
“‘Design’’ contains in 233 pages the outline of 111 research projects on 
everything, from the ‘‘marshalling of existing materials on the body of 
world law” to ‘‘educational requisites to support world law.” For the 
new world law we need a new casebook, a new treatise, a new full course 
on world law. Enthusiastic innovators must create not only new names— 
world law—but also speak in new phraseology; we need ‘‘pilot studies’’ 
for a successful ‘‘break-through’’ toward ‘‘world law.” 


IV 


The late Judge Alejandro Alvarez ?° proposed that the International 
Court of Justice directly apply the ‘‘new”’’ international law, a proposal 
to make the Court a legislator, a proposal in which his colleagues could 
not follow him. There are many ‘‘wishful thinkers’’ who try to persuade 
themselves and others that, e.g., there is already a working system of col- 
lective security in the United Nations, that the United Nations ts an ade- 
quate means for maintaining international peace. There are excellent inter- 
national lawyers who do not want to create an international legal system 
ex novo, because, in a mood of generous over-optimism, they over-estimate 
the present law. Thus, Garcia Amador, a leading Latin American 
international lawyer, is convinced that international law, even if it has 
not yet reached the fullness of its development, has nevertheless already 
made enormous progress. He teaches that contemporary international law 
definitely guarantees the international protection of human rights, that the 
individual is the subject par excellence of international law. Hence his 
proposals for the responsibility of states in the International Law Com- 
mission; he holds that both the ‘‘international minimum standard’’ and 
the Latin American principle of ‘‘equality of foreigners with citizens’’ 
are obsolete under present international law; the individual is protected 
as such, not as a national. The Nottebohm Judgment has shown again that 
this is certainly not the international law actually in force. 

Dr. Jenks is a man of great knowledge, of vast experience in interna- 
tional organizations, of strong capacity for work, of lovable enthusiasm, 


19 Arthur Larson, Design for Research in International Rule of Law (1960, mimeo.) ; 
‘now in printed form (1961, pp. 111). i 

20 See his dissenting opinions as a Judge of the International Court of Justice; and 
his last book, Le Droit International Nouveau (1960). 

21 F. V. García Amador, Introducción al Estudio del Derecho International Con- 
temporéneo (1959). 
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a brilliant writer. But there is a certain over-optimism in his work, and 
for that, as well as for certain methods, applied or proposed, he has been 
criticized.?? He already sees in present international law the ‘‘Common 
Law of Mankind,’’ although admittedly only in an early stage of its de- 
velopment. He hardly speaks of the great political crises of today, some 
of which at this time seem to defy a solution by peaceful means; he 
skillfully uses the fine British art of understatement; his proposed ‘‘multi- 
cultural” method, so his critics say, poses not only an endless task, but 
one which is not appropriate. The over-optimism of others is already 
expressed by their diagnosis of the present crisis of international law as a 
mere ‘‘crisis of growth.” l 

“*Re-thinking international law” puts the accent on the future. Hence 
the debate on the correct methods of our science. There is nowadays a 
general attack on analytical jurisprudence; it has come from two sides: 
natural-law and sociological, ‘‘realist’’ jurisprudence. Spanish interna- 
tional lawyers want to reconstruct international law by a ‘“‘value-oriented’’ 
science, going back to the foundations of Suárez. There is a general re- 
vival of natural-law theories.” But the principal attack comes from the 
sociological side, from the postulate of the “‘functional’’ approach. This 
writer has often shown that this attack is not justified. On the one hand, 
the analytical approach will always be indispensable in order to know and 
present actual law systematically; that will always be the first task of 
the science of law. On the other hand, the analytical method by no means 
excludes sociological-historical investigations, nor the valuation from the 
point of view of ethics. .To the contrary, they are very necessary to com- 
plete a full understanding of the law in force ; but these are different investi- 
gations; they have to be made by different methods; they never can 
substitute for the analytical method. It is also clear that the international 
lawyer is entitled to make proposals de lege ferenda for new law. But 
that is a political task. Further, such proposals must start from the law 
actually in force; politics of law necessarily presupposes a theory and a 
science of law. 

These methodological problems are very pertinent, if we consider the 
pattern of ‘‘re-thinking international law’’ as presented by Professor 
McDougal.** He stands and falls theoretically with ‘‘American legal 
realism.” ‘‘Law is a decision-making process.’ What he has added is 

220. Wilfred Jenks, The Common Law of Mankind (1958). As to critical review 
articles, see R. A. Falk and 8. M. Mendlowitz, ‘‘Some Criticisms of C. W. Jenks’ 
Approach to International Law,’’ 1961 Rutgers Law Rev. 1-31; Julius Stone’s review 
article in International Studies (New Delhi, India), 1960, pp. 414—441. 

28 Bee this writer’s editorial in 55 A.J.I.L. 951-958 (1961). We read also in J. M. 
Hendry’s ‘‘Canada and Modern International Law,’ 39 Can. Bar Rev. 59-77(1961) : 
‘*Our goal is the establishment of the international Rule of Law.’’ (p. 63.) It needs 
a value-oriented jurisprudence: ‘‘ Aiding our quest for.a new international legal order 
is the revival, in some form, of natural law doctrines.’’ (p. 62.) 

2t Of. Lasswell and McDougal, in 62 Yale Law J. 203 ff. (1943); McDougal, 56 
ibid. 1845-1355 (1947) ; idem, in 1 A. J. Comp. Law 24-67 (1952) ; idem, ‘International 


Law, Power and Politics: A Contemporary Conception,’’ 82 Hague Academy Recueil 
des Cours 137-258 (1961). 
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no longer to restrict himself exclusively to the decisions of the courts, 
but also to take into consideration the decisions of many other ‘‘decision- 
makers.” He is glad to state that ‘‘legal realism’’ has brought an end 
to a frightful confusion in legal thinking. The ‘‘verbal propositions, 
known as law’’ can only be meaningfully understood if they are put into 
the continuous community process. With the help of a new jargon, partly 
taken from the Lasswellian vocabulary, he asks for an end to the de- 
structive phase of legal learnedness and for a creative science of interna- 
tional law. A science, he holds, which is nothing but scientific does not 
suffice; it must apply not only the normal, but also other integrated and 
interrelated methods. He feels that in this shrinking world more and 
more men demand common values, transcending national frontiers. Fortu- 
nately, we need today no longer torture ourselves with circuitous deduc- 
tions from metaphysics; we know today how to verify values. We must 
study with precision the variable factors of environment which influence 
human behavior all over the world—a task no less endless than Dr. Jenk’s 
multicultural approach. We must adopt methods for classification of goal 
values, for description of historical and contemporary trends in the realiza- 
tion of values, critical perfection of trends into the future, imaginative 
invention and evaluation of alternatives of policies by which goal values 
can be most fully attained. His is a contemporary and an American con- 
cept as to contents. We must maintain a position of power and make 
such use of our power as to achieve a compromise with rival ways of life 
which diminishes the anti-democratic elements in them. We need a new 
understanding of law as an instrument for community values. For all 
that we need a ‘‘policy-science’’ and, in the field of teaching, law students 
must be stimulated to think of themselves as ‘‘policy-makers.’’ He is a 
policy-maker, a strategist, a protagonist of—again a new name—Publie 
World Order of Human Dignity. 

Professor McDougal is a man of great gifts, of a great capacity for 
work and of no small self-confidence. His writings are interesting and 
valuable from many points of view. But his theoretical basis has all the 
faults of American ‘‘legal realism.’’ The latter was certainly by no means 
without merits, but as a movement it is already over: ‘‘Its premises were 
shaky and its promises overstated.’’** First, sociological statements as to 
facts are not rules of law. Sociological statements connecting facts with 
-facts on the basis of the principle of causality state what is. Norms of 
law prescribe what ought to be. It is significant to compare the attitude 
of Professor MeDougal with that of Judge Charles De Visscher.2® The ' 
latter attacks theory, stresses sociological conditions and their importance ' 
as the substratum of law or as necessary pre-conditions for making possible . 
a reform of the law. But in spite of his attacks on Kelsen, in spite of the 
emphasis put on sociological considerations, he is far from confusing a 


25 Grant Gilmore, ‘‘Legal Realism: Its Cause and Cure,’’ 70 Yale Law J. 1087 
(1961). 

26 Charles De Visscher, Theory and Reality in Public International Law (English 
trans., 1957). See this writer’s book review in 70 Harvard Law Rev. 1331-1385 (1957). 
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sociological statement of facts with a legal rule; he always remains a 
normative jurist and, contrary to McDougal’s anti-metaphysical attitude, 
close to the Catholic natural law. Second, just as sociological statements or 
predictions are not rules of lew, thus Professor McDougal’s ‘‘goal values’’ 
are not values, but only factual preferences of behavior. Third, law is not 
fact, law is not identical with policy. Finally politics of law is, as the 
name indicates, a part of politics; it is not identical with the science of 
law. The mistake is to identify his ‘‘policy science,’’ that is, politics of 
law, with the science of law. A 

“ Re-thinking international law’’ covers, as we have seen, innovations 
in international law and its science, in the study, research and teaching of 
international law. Contrary to many earlier complaints about the relative 
neglect of international law in American law schools, international law 
is now being taught in an increasing number of law schools and is being 
made obligatory. Introductory courses and advanced courses on interna- 
tional law, as well as seminars, are being offered. The reasons for this in- 
crease lie not only in the general world situation and in the particular 
position of the United States, but also stem partly from the particular, pro- 
fessional character of the American law school. It has been recognized and 
‘expressed in many recent articles that international law is becoming more 
and more necessary for the practicing lawyer, particularly in a metropoli- 
tan practice. The practicing lawyer is no longer seen exclusively as 
handling his client’s case in court, but also as a counselor, adviser, drafter, 
and negotiator out of court. 

The teaching of international law in American law schools has not only 
increased, but this teaching has also been expanded into what is now known 
as ‘‘International Legal Studies.” This expansion is generously sub- 
ventioned by the Ford Foundation through grants to leading law schools. 
At the same time the American Society of International Law has greatly 
expanded its activities and, in its regular and many new regional meetings, 
also treats, apart from international law and international organization, 
a great number of topies belonging to ‘‘International Legal Studies,’’ 
such as organizing business abroad, legal aspects of foreign investment, 
problems of international taxation, extraterritorial effects of antitrust 
laws, legal problems of the American manufacturer in the European Com- 
mon Market, and so on. As for the contents and methods of this new 
branch of ‘‘International Legal Studies,” °? Dean Griswold stated a few 
years ago ** that they will continue to be based on international law and 
international organization, but that they will go farther, although ex- 
clusively devoted to legal problems. They will include also comparative 
law and conflict of laws, and the leading aspects of international transac- 
tions of the American Government, American corporations and citizens. 


27 Milton Katz, ‘‘International Legal Studies: A New Vista for the Legal Profes- 
sion,’? 42 ABA Journal 53 (1956); David F. Cavers, ‘‘The Developing Field of 
International Legal Studies,’’? 47 Pol. Sci. Rev. 1056-1075 (1957); John B. Howard, 
‘(International Legal Studies,’’ 1959 Univ. of Chicago Law Rev. 577-596. 

28 Report on Harvard School for 1954-55, pp. 1-11. 
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This corresponds to ‘‘transnational law.’’ Judge Philip C. Jessup, a great 
scholar in the science of international law, devoted some of his talents to 
explorations on the periphery of this science and arrived at certain pro- 
posals de lege ferenda.*® In a study dealing with particular cases, where 
no easy answer was at hand to solve the problems of jurisdiction and of 
what law governs, he suggested a possible use not only of international, but 
also of municipal law and conflict of laws, and spoke tentatively of ‘‘trans- 
national law.’’ But it is not a’ question of generally mixing up all types 
of law; the problem discussed by Judge Jessup arose in very particular 
and unusual cases. It is also restricted now to legal problems posed by 
international economics. This development concerning ‘‘transnational 
law’’ is by no means new or unique. On the Continent Erler ® had empha- 
sized so-called ‘‘international economic law.’’ In problems of inter- 
national economics, he pointed out, municipal laws are closely interwoven 
with international law; there is also a strong interconnection here between 
public and private law, both municipal and international private law. 
For this ‘‘transnational’’ Jaw we already have a new casebook by 
Katz and Brewster.” The sophisticated authors skeptically state that such 
phrases as ‘‘international legal order’’ or ‘‘international community” do 
not necessarily mean that these things do exist in fact. Being skeptical of 
the existence of an international community or of what it consists, they 
start their inquiry ‘‘with the practical everyday experience of individuals, 
business corporations and governments which engage in productive trans- 
actions spanning national boundaries.” °? The authors concentrate on 
‘‘foreignness’’ and how that affects ‘‘a lawyer’s job.’’ Each problem is 
studied from the angle of opportunities and risks under the foreigner’s 
own municipal law, under the foreign law and under international law. 
It is an interesting book and contains many useful cases and materials. 
The authors are fully justified in stating that this book is a departure from 
‘the familiar teaching materials in the international field. On the other 
hand, it is certainly not a casebook on international law; nor do the authors 
make any such claim; to the contrary, they themselves declare that ‘‘they 
do not reach the actual and potential role of international law in providing 
a framework for international governmental relations and settling inter- 
national disputes which threaten the peace. * 


vV 


The preceding remarks are restricted to the science of international law 
in different countries of the democratie Occidental world. But in order to 
see the change in full depth it is necessary also to examine the science of 
international law outside of the democratie Occidental world. It is not 


29 Philip O. Jessup, A Modern Law of Nations (1948); Transnational Law (1956); 
The Use of International Law (1959). 
30 @. Erler, Grundprobleme des internationalen Wirtschaftsrechts (1956). 
. 31 Milton Katz and Kingman Brewster, Jr., The Law of International Transactions 
- ‘and Relations. Cases and Materials (1960). 
82 Ibid. 3. 88 Ibid. 4-5. 
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possible here to go into any details. Only a few words will be said in 
order not to leave the picture incomplete. 

There are, first, the countries of the totalitarian Communistic regime, 
whether or not they belong to the Occident. The Soviet science of inter- 
national law is the leading one in this group. It has been studied often 
by writers of, or living in, countries of the democratie Occidental world. 
Although there are outstanding international lawyers in the Soviet Union 
who, like Professor Tunkin, have a perfect knowledge of the ‘‘classic’’ law 
of nations and are fully acquainted with the science of international law 
in the different languages of the democratic Occident, the ideological 
basis, the political goals and concepts, the fact of being bound by the 
‘party line,” the attack against rules of international law as having been ' 
made by the ‘‘capitalists;’’ all that is reflected even in questions of what . 
looks to be a problem of theoretical construction.** 

There are, second, the countries of non-Occidental civilization, even if 
they are’ democratic. Here belong particularly the many new states of 
Asia and Africa which have become independent since 1945. The Indian 
science of international law may be named as representative. Even this 
development is not without precedent. The Latin American Republics, 
although now independent for one and a half centuries, overwhelmingly 
Catholic, and emphasizing with pride their belonging to the Occidental 
culture, have, through their statesmen and international lawyers, devel- 
oped for a hundred years a series of ‘‘doctrines’’ all destined to weaken 
norms and institutions of general international law, as a protest and 
defense of the weaker states against the powerful ones, first of Europe, 
later of the United States. And they have done so with considerable 
success, as the development of Panamericanism and now the Charter of 
Bogotà prove. It is therefore not to be wondered if Indian international 
lawyers invoke, e.g., the Calvo clause. 

These new states of non-Occidental culture attack certain norms and 
institutions of general international law as having been made by ‘‘co- 
lonialist’’ Powers of Europe exclusively in their own interest—rules to 
which these countries have never consented, which belong only to the 
, “general’’ customary Western, but not to ‘‘universal’’ international law 
and are, in consequence, not binding on them. An extremely interesting 
example of this approach is the study by Judge Guha Roy dealing spe- 
cifically with the diplomatic protection of citizens abroad.” It is also 
instructive to study the speech made recently by the Indian representative 
on the Security Council on the occasion of the incorporation of Goa by 
force into India. The defense and accusation, based on general inter- 

84 As a recent example, the defense of the obsolete and fictitious construction of 
international general customary law as pactum tacitum, a construction so dear to na- 
tionalistic writers, some time ago: G. I. Tunkin, ‘‘Remarks on the Juridical Nature of 
Customary Norms of International Law,’?’ 49 Calif. Law Rev. 419-430 (1961). 

368, N. Guha Roy, ‘‘Is the Law of Responsibility of States for Injuries to Aliens 
a Part of Universal International Law?’’? 55 A.J.I.L. 863-891 (1961). 


36 The New York Times, Dec. 19, 1961. We speak in the text only of the Indian 
arguments against Portuguese rights under general international law. That the Indian 
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national law, by the Portuguese representative was for the Indian repre- 
sentative only an ‘‘echo of the past.’ ‘‘Who gave Portugal,” he asked, 
“sovereign rights for any part of India they occupied illegally and by force? 
Who gave them that right? Not the Indian people.’ And coming to 
the point of the science of international law, he remarked: 


There can be no question of aggression against your own frontier . 
and if any narrow-minded legalistic considerations, considerations aris- 
ing from international law, were written by European international 
law writers, these writers are, after all, part of the atmosphere of 
colonialism. 


The writer began this comment in the philosophical mood of ‘‘being 
amazed’’ at the change in international law and its science between 1911 
and 1961. The change is indeed great. But it is probable that the change 
will be much greater and more radical fifty years from now. 


Joser L. Kunz. 








representative defended also the taking of Goa by force, ‘‘Charter or no Charter, 
Council or no Council,’’ is of course a very different matter, for the use of force, 
except in self-defense against an armed attack, is illegal even for enforcing a right. 
And here the Indian representative could not refer to a law made by the ‘‘colonialists.’’ 
The U.N. Charter was drafted with the collaboration of India and was voluntarily 
ratified by India. 


NOTES AND COMMENTS 


COLLECTIVE SECURITY DISTINGUISHED FROM INTERVENTION 


In an era of propaganda warfare it is dangerous to condone the misuse 
of words. Words with a well-defined legal meaning, such as ‘‘interven- 
tion,’’ should not be loosely used in a non-technical sense outside the 
context in which they have been developed. This is particularly true in 
international relations, where Communist conspirators have developed a 
technique of misusing words in order to conceal, instead of reveal, truth. 

Intervention and collective action are as different as night and day. 
To confuse them is misleading and can be dangerous. Nevertheless, some 
diplomats and politicians erroneously or intentionally use the term inter- 
vention when they mean collective security action. 
~The central idea of intervention is coercion—a dictatorial interference 
by one state in the affairs of another. A government takes the law into 
its own hands as party, judge, and enforcing agency. It is not a peaceful 
mode of negotiation, but rather a primitive and uncontrolled method of 
achieving self-help, usually by a greater Power against a weaker Power. 
In the absence of lawful means of redress and of effective law enforcement, 
intervention may occur and exact more than justice warrants. 

Collective security action, on the other hand, is the antithesis of inter- 
vention. It is a process whereby the international community acts to 
enforce the law. The organized community acts according to law to sustain 
international order by peaceful procedures and sanctions. The central 


‘idea of collective security action is that the offending state is to be per- 


suaded to observe its international obligations peacefully. A primary 
purpose of developing collective security is to provide rational and just 
procedures and sanctions that eliminate justification for intervention. It 
is apparent, accordingly, that any attempt to associate intervention with 
collective security action breeds confusion and a reversion from inter- 
national peace through collective security to chaos. 

If action taken by an international organization should exceed the 
authority of the organization, there are ways to deal with such a situation 
without inaccurately calling it intervention. For example, the action taken 
may be ratified by the members of the international organization or com- 
munity. In the event of failure of ratification, the action should be 
characterized as an exercise of excess of power, and means found to confine 
international officials to authorized action. In no event should it be mis- 
called intervention and thus confused with all the evils of that primitive 
type of action. 

When the aggressive activities of states threaten the peace and become 
matters of international concern, community action is required to main- 
tain order. This forms the basis for evolutionary growth of the inter- 
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national legal order and police power. This tendency must be encouraged 
in a world threatened by unbridled national policies. 

Notwithstanding the foregoing, when the Charter of the United Nations 
was negotiated, this infant international organization was solemnly but 
naively advised that 


nothing contained in the present Charter shall authorize the United 

Nations to intervene in matters which are essentially within the 

domestic jurisdiction of any state. (Art. 2, par. 7.) 
This new international peace institution dedicated to maintaining justice 
and international law is told, before it has any power or police force at its 
disposal, that it is not to intervene, This is obviously bad drafting and 
the use of a technical word in a loose popular sense.t It is a vote of no 
confidence before the organization is born. It amounts to suggesting that 
the United Nations, a worldwide international organization, is capable of 
unilateral dictatorial interference on behalf of one nation in the affairs 
of another. It assumes that nations not parties to a dispute will not exer- 
cise their restraining voting power in the community’s interest. Since the 
purpose of Article 2, paragraph 7, is to limit the sphere of action of the 
United Nations to the specific powers granted in the Charter, the appro- 
priate way to achieve this objective would be to provide in the Charter 
that all powers not granted to the United Nations are reserved to the 
states and the people. This is implicit, since the Charter grants only 
specified limited powers. 

When the Charter of the Organization of American States was nego- 
tiated in 1948, this blunder in the 1945 Charter of the United Nations 
was not repeated, The American Republics had had practical experience 
with international organization for peace since 1889. At the Fifth Meeting 
of Consultation of Ministers of Foreign Affairs in August, 1959, however, 
the Mexican Delegation proposed that the Charter of the Organization of 
American States be interpreted by a mere declaration, rather than a formal 
amendment, to mean that the Organization of American States was for- 
bidden to intervene in the domestic affairs of its members.? Fortunately, 

1In the course of discussion at San Francisco, it was emphasized that this was not 
a ‘‘technical and legalistic formula.’’ See statement of U. S. delegate (Mr. Dulles) 
in Committee I/1, U.N.O.1.0., Summary Report of Seventh Meeting of Committee I/1, 
Doe. 1019, 1/1/48, pp. 1-2. 6 U.N.O.I.0. Does. 607-508; Goodrich and Hambro, Charter 
of the United Nations 118 (2nd ed.). 


2 The text of the Mexican proposal, as set forth in Doc. 41 of the record of the 5th 
Meeting of Consultation of Ministers of Foreign Affairs, reads: 


. © WHEREAS: 


‘<The categorie reaffirmation in the Charter of the Organization of American States 
of the principle of non-intervention, on the part of one state or a group of states, in 
the internal or external affairs of any other state has been a valuable contribution in 
achieving the purposes of the Organization; 

‘Among the principles set forth in the Charter of the United Nations there is also 
one that expressly prohibits that Organization from intervening ‘in matters which are 
essentially within the domestic jurisdiction’ of its members; 

f£ Although the Charter of the Organization of American States does not contain a 
similar provision, there is no doubt that that principle also applies to the Inter-American 
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the Foreign Ministers sensed danger and disposed of the Mexican pro- 
posal for the time being by referring it to the Inter-American Juridical 
Committee, hereinafter referred to as the Committee, for a study of the 
juridical aspects. 

At the special meeting of the Committee in October, 1959, the Mexican 
member of the Committee, as reporter, submitted a draft report for com- 
ment, The draft discussed reasons for and against the proposal, con- 
cluding that it should be acted upon favorably. While some members 
proposed favorable action at the 1959 special meeting of the Committee, 
no definitive action was taken. At the 1960 meeting of the Committee, 
the Mexican member was called away by his government to attend the 
Sixth Meeting of Consultation of Ministers of Foreign Affairs at San 
José. It accordingly became necessary to appoint another reporter on 
the Mexican proposal. A subcommittee, rather than an individual, was 
appointed. 

The Committee, in adopting the report of this subcommittee,® decided: 

1. That the Charter of the Organization of American States could 
not be interpreted by any organ of the Organization by a mere declara- 
tion of its meaning. The Charter is not a fluid document that means 
what one wants it to mean from moment to moment. 

2. That in any event the Charter of the Organization of American 
States should not be changed even by an appropriate amendment so as 
to forbid the Organization of American States from intervening in the 
domestic affairs of its members. The Committee pointed out the in- 
congruity of such a provision with the spirit and purposes of this 
regional organization. 


organization, as may be inferred from the fact that the Oharter itself, among other 
things: 
“a, Reaffirms that ‘the fundamental rights of States may not be impaired in any 
manner whatsoever.’; 
‘th, Proclaims that ‘within the United Nations, the Organization of American 
States is a regional agency’, therefore its activities must be compatible with the 
principles of the United Nations; 
‘íe. Provides that none of the provisions ‘shall be construed as impairing the 
rights and obligations of the Member States under the Charter of the United 
Nations’; and 
tí Nevertheless, the importance of the principle in question is such that it deserves to be 
expressly confirmed on the Inter-American level, just as it is confirmed on the inter- 
national level by the Charter of the United Nations, 
‘(The Fifth Meeting of Consultation of Ministers of Foreign Affairs 


‘“DEGLARES: 


‘(The Organization of American States shall not have power to intervene in matters 
that are essentially within the domestic jurisdiction of its members, unless this principle 
contravenes the application of the measures and procedures provided in Chapter V of 
the Charter of the Organization, and defined in the Inter-American Treaty of Reciprocal 
Aasistanes.’? 

3 Inter-American Juridical Committee, Opinion on the Legal Aspects of the Draft 
Declaration on Non-Intervention presented by the Mexican Delegation. Pan American 
Union pub. OHA/Ser.I/VL2, CIJ-58. 
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The danger underlying the proposal was that, if adopted, it would 
have enabled a state to assert before the Security Council of the United 
Nations that the Organization of American States, in taking collective 
security action, was ‘‘intervening’’ in the domestic affairs of a member 
state. This-would have formed a technical basis for bringing the Organiza- 
tion of American States’ action before the Security Council for review. 
This regional organization’s action to preserve peace and security in the 
Western Hemisphere could thus have become subject to a Soviet veto. 

The present situation in Cuba clearly illustrates the necessity of dis- 
tinguishing intervention from collective security. The intervention of 
Communist nations in Cuba has destroyed its independence as well as 
its economic and political institutions. From Cuba as a base of operations, 
the independence and institutions of other Latin American Republics 
are seriously threatened. The need for collective security action by the 
Organization of American States is apparent to stop foreign intervention 
and maintain the principal objective of that Organization. This example 
makes it abundantly clear that it is sophistry to confuse intervention 
with collective security. 

A former Foreign Minister of Costa Rica and Ambassador to the Organi- 
zation of American States, Dr. Gonzalo Facio, makes the following 
distinction : 

Non-intervention is and must continue to be one of the fundamental 
principles in international relations. What we cannot accept is the 
abuse made of this principle by all persons who wish to maintain a 
free hand within their own frontiers to continue violating with im- 
punity the obligations they have undertaken, not only on the basis 
of their own domestic law, but also American international law. . 
It is well to reaffirm our faith in the principle of non-intervention as 
we understand it in its true and unequivocal sense, which does not 
in any manner make it incompatible with collective ‘legal action des- 
tined to maintain peace in the Hemisphere, to demand respect for 


Human Rights, or to defend the effective exercise of representative 
democracy.‘ 


The Inter-American Juridical Committee has performed a useful serv- 
ice in its analysis and report on the legal aspects of this problem. Let 
us hope that the Organization of American States will maintain a clear 
distinction between intervention and collective security action and that 
means will be found to save the United Nations Organization from further 
confusion of these two entirely different types of action. If international 
organizations such as the United Nations and the Organization of American 
States are to evolve and fulfill their function of preserving world peace 
through the rule of law, road-blocks must not. be thrown in the way of 
their progress by a confusion of the use of legal terms. 

JAMES OLIVER MURDOCK * 
U. 8. Member, Inter-American 
Juridical Committee 


4‘'Tmpulso democrático al Sistema Interamericano,’’ 10 Combate 48-56 (1960). 
* Opinions expressed herein are personal. 
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THE VALIDITY OF FOREIGN CONFISCATIONS: AN ADDENDUM 


The present author has recently argued at some length in this JOURNAL: 
(1) that acts in violation of international law are not void under the 
internal law of the actor state; (2) that international law does not regu- 
late the ‘‘property’’ side of territorial expropriations, but merely imposes, 
in appropriate cases, an obligatio to offer monetary compensation; and 
(3) that the standard remedy for ‘‘illegal’’ expropriations is monetary 
compensation, not restitution. Some of these conclusions have incurred 
extensive criticism from eminent authority? The purpose of the present 
comment is not to re-try the issue; especially since kindred questions are 
presently sub judice,? perhaps we should rest on our previous pleadings. 
However, in view of continued interest in the controversy—evidenced, for 
instance, by this year’s topic for the National Moot Court Competition— 
it is felt that attention should be called to some further evidence on the 
thinking of the United States State Department in this matter. 

1. The State Department has recently published the American Republics 
volume of Foreign Relations, 1940, which contains a wealth of materials 
on the Mexican oil expropriations of 1938.4 It will be remembered that, 
while the United Kingdom and The Netherlands demanded of Mexico 
the restitution of the oil companies, the United States was content to 
request compensation.’ But there remained the curiosum that the United 
States, in its note to Mexico of April 3, 1940, strongly reiterated that 


in the opinion of the Government of the United States the legality 
of an expropriation is contingent upon adequate, effective and prompt 
compensation.® 


Did this mean, as the present author contended, that the word ‘‘legality”’ 
as used here was merely intended to bolster a claim to compensation, but 


1 Beade, ‘Indonesian Nationalization Measures Before Foreign Courts—A Reply,’’ 
64 AJIL. 801, 830 (1960). 

2 Domke, ‘‘Foreign Nationalizations,’’ 55 A.J.LL. 585, esp. 611-615 (1961); 
Wortley, ‘‘Indonesian Nationalization Measures—An Intervention,’’ bid. 680; Mann, 
‘¢Vélkerrechtswidrige Enteignungen vor nationalen Gerichten,’’ 1961 Neue Juristische 
Wochenschrift 705, 708, note 40, where our article cited in the preceding footnote is 
called ‘‘kenntnisreich(..), aber unbefriedigend(..);’’ this compliment is returned 
herewith. For equally eminent authority in support of our position, see Raape, Inter- 
nationales Privatrecht 662-668 (5th ed., 1961) ; Kegel in 5 Soergel, Bürgerliches Gesetz- 
buch 618-619, 633 (9th ed., 1961). 

3 An appeal is currently pending in Banco Nacional de Cuba v. Sabbatino, 193 F. 
Supp. 375 (1961), 65 A.J.I.L. 741 (1961). See especially Falk, ‘‘Toward a Theory of 
the Participation of Domestic Courts in the International Legal Order: A Critique of 
Banoo Nacional de Cuba v. Sabbatino,’’ 16 Rutgers Law Rev. 1 (1962); also Coerper, 
‘The Act of State Doctrine in the Light of the Sabbatino Case,’? 56 A.J.I.L. 143 
(1962), and Note, 110 U. of Pa. Law Rev. 122 (1961). 

46 U. 8. Foreign Relations 1940 at 976-1029. See, generally, Wortley, ‘‘The Mexican 
Oil Dispute, 1938-1946,’’ 43 Grotius Society Transactions 15 (1957). 

5 See Baade, loc. cit. note 1 above, at 809-810. 

8 Now published in full in 5 U. S. Foreign Relations 1940 at 1009-1018; quotation 
from p. 1010. See also John Bassett Moore’s memorandum of March 20, 1940, ¢bid. at 
1006-1007. f 
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not to question the validity (as contradistinguished from the ‘‘legality’’) 
of the expropriation itself?7 Or did the United States indeed question 
the validity of the Mexican expropriations on legal grounds, but content 
itself with demands for monetary compensation because of political 
considerations ¢ 8 

It seems that the documents now available might provide a reasonably 
clear answer to this question. Especially the United Kingdom,’ but also 
The Netherlands’ repeatedly pressed the United States to establish a 
“united front’’ against Mexico, and not to seek any settlement, by direct 
negotiations or by resort to arbitration, which would in any way prejudice 
the other two claimant countries’ demands for the return of the seized 
oil companies to their original managements. The United States refused 
to agree to such a common policy.** The reason for this refusal to act 
in concert was expressed with some emphasis by Under Secretary of State 
Sumner Welles in his conversation with the British Ambassador on Febru- 
ary 9, 1940. According to Mr. Welles’ memorandum of conversation: 


I said that I wanted to make it very clear that there had never 
been anything remotely resembling a ‘‘united front’’ between the 
governments of the United States and Great Britain; that while both 
governments had publicly made known their objection to the pursuit 
by Mexico of the policy of expropriation without compensation, the 
course pursued by Great Britain had been devoted very largely to 
a reiteration of her position that the properties should immediately 
be restored to the owners, whereas the United States in its representa- 
tions to the Government of Mexico never questioned the legal right 
of the Mexican Government to expropriate properties within its juris- 
diction, but it insisted that if expropriation were undertaken there 
was inherent in the exercise of such right by Mexico the corresponding 
obligation to pay prompt, adequate, and effective compensation for 
whatever properties might be expropriated. 


It is submitted that the passage quoted above establishes the correctness 
of our previous interpretation of the legal views of the United States in 
connection with the Mexican oil controversy. 

2. In the Interhandel dispute with Switzerland, the United States 
argued: 


The disposition of title to property located within a country is 
manifestly within the domestic jurisdiction of that country unless 
the country involved has by sovereign act removed the matter from 
its exclusive domestic jurisdiction.” 


The present author interpreted this statement to signify the acceptance 
by the United States of the view that international law does not affect the 


7 Baade, loo. ott. note 1 above, at 810. 

8 See Wortley, loc. ett. note 2 above, at 681. 

®5 U. S. Foreign Relations 1940 at 982-984, 984-986, 988-989, 990-994, 994-996. 

10 Tbid. 989-990, 996-997, 1013-1014. 11 Tbid, 994-996, 996-997. 

12 Ibid. 994, 996. 

18 Memorandum accompanying the note to Switzerland of Jan. 11, 1957, 86 Dept. 
of State Bulletin 350, 357 (1957). 
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validity or the legality of expropriations by the territorial sovereign, but 
merely imposes an obligatio to make compensation subsequent to the 
expropriation. As far as can be ascertained, this interpretation has not 
been challenged. It now receives some support, but possibly some signifi- 
cant modification, by the intervention of the United States in the Bahta 
de Nipe litigation.” This case has been extensively discussed else- 
where;?° and comment will here be limited to only one of the several 
cases consolidated and disposed of by the District Court: the im rem pro- 
ceeding of the United Fruit Sugar Company against 5,000 tons of sugar 
laden on the vessel and apparently emanating from libelant’s proper- 
ties which were expropriated in Cuba in July, 1960. The District Court 
rested its decision adverse to this libelant merely on the doctrine of sov- 
ereign immunity, adopting the ‘‘view that vessels and cargo expropriated 
by, and in possession of, a foreign sovereign are immune from suit upon 
a suggestion of immunity.’’?* Libelant appealed and ultimately sought a 
stay from the Chief Justice of the United States, pending application for 
a writ of certiorari to the United States Supreme Court. 

__At this point, the Solicitor General of the United States filed a lengthy 
memorandum in opposition to the application for a stay. The views ex- 
pressed therein are expressly stated to be those of both the Department 
of Justice and the State Department. The memorandum, inter alia, con- 
tains the following statement: 


Petitioner, in effect, seeks redress in this proceeding for the expro- 
priation of its property allegedly owned by it in Cuba. But no such . 
redress is available here. It may be assumed that the confiscation is 
unlawful under international law, 4.c., so far as relations between 
the Governments of the United States and Cuba are concerned. But 
that does not mean that Cuba, as between itself and petitioner, does 
not have valid title to the expropriated property so far as our courts 
are concerned.... . 

It would not be inconsistent for the State Department to challenge 
the validity of the Cuban expropriation under international law, and 
at the same time to accept the validity of the confiscation of American 
property located in Cuba, so far as our domestic courts are con- 
cerned. ... 


The Solicitor General’s memorandum then goes on to quote judicial au- 
thority for the act of state doctrine.1® 

It would seem that the United States is here contending that as between 
itself and Cuba, both the legality and the validity of the Cuban expro- 
priations can be challenged on international legal grounds, but that (a) 
the libelant is not a proper party plaintiff for such a challenge; and (b) 
a Federal court in the United States is not a proper forum. If this view 


14 Baade, loo. cit. note 1 above, at 810-811. 

15 Rich v. Naviera Vacuba, 8. A., 197 F. Supp. 710 (E. D. Va., 1961), aff’d per 
ourtam, 295 F. 2d 24 (4th Cir., 1961), reprinted below, p. 550. 

16 Rabinowitz, ‘‘Immunity of State-Owned Ships and Barratry,’’ 1962 Journal of 
Business Law 89. 17197 F. Supp. 710 at 724. 

18 Extracts from the memorandum are reprinted in Rabinowitz, loo. cit, note 16 above, 
at 92. 
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ultimately prevails in litigation in the United States involving claims 
arising out of Cuban expropriations,’® the act of state doctrine will once 
more obviate the necessity of dealing with the issues outlined at the be- 
ginning of this note. If not, we will perhaps witness extensive disputations 
on the distinction between international and ‘‘domestic’’ illegality and 
invalidity, and quite possibly between internationally and domestically 
valid titles. Whatever the outcome, there now appears a pressing need 
for the development of a sound theory of the nullity of jural acts in inter- 
national law.*° 
Hans W. BAADE 


TITLE TO CONFISCATED FOREIGN PROPERTY AND PUBLIC INTERNATIONAL LAW 


In a recent well-documented article Domke? has criticized this writer 
for not having cited a single case for a proposition contained in the writer’s 
book, Internationales Konfiskations- und Enteignungsrecht.2, Domke agrees 
that the taking of foreign-owned private property without adequate 
compensation is a violation of international law, but takes issue with this 
writer for having written in 1952 that: 


according to preponderant case law ... such violation of interna- 
tional law does not generally entail the nullity of the particular 
confiscation.® 


Domke is right concerning the absence of supporting cases on the pages 
quoted by him. However, on other pages of the book some cases are 
quoted which may bear out the above statement, at least to a certain 
extent. Certain objections, of course, may be found against most of these 
cases. Some are decisions by U. S. courts,* and the act of state doctrine 


18 Such a development seems not unlikely; see Pons v. Republic of Cuba, 294 F. 2d 
925 (App. D. O., 1961), certiorari denied, 368 U. 8. 960 (1962). 

20 See Baade, loc. cit. note 1 above, at 806-807; Urbanek, ‘‘Die Unrechtsfolgen 
bei einem vélkerrechtsverletzenden nationalen Urteil; seine Behandlung durch inter- 
nationale Gerichte,’’ 11 österreichische Zeitschrift fiir Offentliches Recht 70 (1961). 
Apart from some brief discussions of the nullity of arbitral awards, no English-language 
materials on this subject could be discovered. i 

1 Domke, ‘‘ Foreign Nationalizations,’’ 55 A.J.I.L. 585, 612 (1961). 

3 Tübingen, 1952. An English outline of this book was published under the title, 
‘‘Extraterritorial Effects of Confiscations and Expropriations,’’ in 49 Mich. Law Rev. 
851-868 (1951). For recent statements of the writer’s views on the subject in general, 
cf. his reports of the Int. Law Ass’n. Committee on Nationalization and Foreign 
Property (Int. Law Ass’n., 48th Conference, Report 184 ff., and 49th Conference, Report 
218 ff.), as well as his mimeographed lectures on ‘‘Le régime des investissements en 
droit international’’ (Paris, 1961). 

§ Seidl-Hohenveldern, Internationales Konfiskations- und Enteignungsrecht 36 and 43 
(1952). 

t Ricaud v. American Metal Co., 246 U. S. 304 (1918), Seidl-Hohenveldern, op. cit. 
37; Banque de France v. Equitable Trust Co., 38 F. (2d) 202 (8.D.N.Y., 1929), Banque 
de France v. Chase National Bank, 60 F. (2d) 793 (0.0.A. (2d)), Ann. Dig. 1929-1980, 
No. 22 (also involving the risk of double jeopardy), Seidl-Hohenveldern, tbid. 21, note 
21; Shapleigh v. Mier, 83 F. (2d) 678 (1936), 299 U. S. 468 (1987), 31 AJ.I.L. 528, 
529 (1987), Seidl-Hohenveldern, ibid. 37. 
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has been explained by eminent authorities’ as being a product of U. S. 
constitutional law. Moreover, the passage concerned may have been 
an obiter dictum ë or the issue may not have been raised before the court, 
the subject matter, moreover, being rights held by foreigners (creditors,” 
holders of life insurance policies*) under contracts governed by the law 
of the confiscating state (but why should the taking of such rights be 
less objectionable under international law than the taking of tangible 
property?). The case may have concerned a company nominally a na- 
tional of the taking state, although the home state of the dominant share- 
holders protested that the taking concerned constituted a violation of 
international law.® Lastly, the decision may have been influenced by 
special treaty obligations between the taking state and the state of the 
forum.’® ‘Yet all these cases have one feature in common—the taking was 
not considered a nullity. 

However, there were other cases, also quoted in the above-mentioned 
book, where confiscated property was restored to its owners after the 
assets concerned had been brought outside the taking state. The author 
has drawn attention to the fact that the (pre-confiscation) foreign owner- 
ship or control of the assets concerned may have influenced this outcome. 

It will not lead far to count heads to see which of these views is really 
predominant. Both have been adopted by courts in various countries. 
In any case it is desired to dispel any attempt to construe the reference 
to ‘preponderant case law” as admitting the existence of a rule of public 
international law obliging a state to respect the acts of another state, even 
if these acts are contrary to international law. The writer has stated 
more than once,?? that he very strongly rejects the view that a state would 


5 Mann, ‘‘Vélkerrechtswidrige Enteignungen vor nationalen Gerichten,’’ 1961 Neue 
Jar. Wochenschrift 708; Versijl, ‘‘The Relevance of Publie and of Private International 
Law respectively for the Solution of Problems Arismg from the Nationalization of 
Enterprises,’’ 19 Zeitschrift fiir ausl. off. Recht u. Völkerrecht 547 (1958). 

6 Poortensdijk v. Latvian Soviet Republic, Ann, Dig. 1919-1942, No. 75, Seidl- 
Hohenveldern, op. cit. 48, note 14. 

TIn re Russian Bank for Foreign Trade, [1933] 1 Ch. 745, Seidl-Hohenveldern, ibid. 
37. f 

8 Perry v. Equitable Life Assurance Society (K. B., 1929), 45 T.L.R. 468, Seidl- 
Hohenveldern, op. oit. 88, note 8. 

9 District Ot. Rotterdam, July 31, 1989, Dairs and Co. v. El Aguila, Ann. Dig. 1919- 
1942, No. 7, p. 19, Seidl-Hohenveldern, ibid. 46. 

10 Landgericht Hamburg, June 18, 1924, Caucasian Licorice Co. v. Katz, 84 Nie- 
meyers Zeitschrift für Int. Recht 465 (1925), Seidl-Hohonveldern, tbid. 18 (Rapallo 
Treaty). 

1 Trib. Comm. Marseille, April 23, 1925, 1925 Olunet 891, and Court of Cass. 
(Req.), March 5, 1928, 1928 Olunet 674; Etat Russe o. Ropit, Court of Cass. (Civ.), 
March 14, 1939, 1939 Clunet 615; Potassas Ibericas c. Bloch, Seidl-Hohenveldern, ébid. 
49-50. 

12 Seidl-Hohenveldern, ‘‘Communist Theories on Confiscation and Expropriation. 
Critical Comments,’’ 7 A. J. Comp. Law 557 (1958); idem, ‘‘ Ausländische Nationalisier- 
ungemassnahmen und ihre Beurteilung durch deutsche Gerichte,” 5 Aussenwirtschafts- 
dienst des Betriebsberaters 278 (1959); idem, Report of the International Committee 
on Nationalization, Int. Law Ass’n., 48th Conference, Report 203 (New York, 1958). 
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violate international law if its courts permitted an owner to recover an 
object of which he had been dispossessed by an act of state of the situs 
of the property. 

Thus, the writer’s position is similar to that of Niederer, approvingly 
quoted by Domke. Where Domke and he differ is the reason on which 
we would like to see such decisions based. This writer would like to see 
the non-recognition of such confiscations based on considerations of public 
policy. Domke asserts that a rule of international law would make such 
non-recognition obligatory on the courts. This, it is believed, goes too far. 
This attitude would imply that the home country of the owner concerned 
would be authorized to accuse a third country of a denial of justice, if 
that country’s courts should refuse the owner’s claim for restitution. 
Apart from that latter consideration, it matters little if a decision is based 
on considerations of publie policy (and the upholding of due respect for 
international law may be a very cogent reason justifying recourse to the 
public policy clause)!’ or on international law itself. 

In respect to Cuban sugar and other United States assets seized in 
Cuba, a good case certainly can be made for an international legal duty of 
non-recognition of Castro’s titles. That case would not only rest on the 
illegality under international law of the taking of foreign property 
without compensation, but also on the fact that Castro declared his meas- 
ures to constitute reprisals. The Indonesian measures under review in the 
Bremen Tobacco case were also alleged to be reprisals. In a note on that 
case?® this writer did draw certain conclusions from this fact which, 
however, have gone unnoticed in the discussion of that case. A translation 
of that passage follows: 


Whatever may have been the reasons for the Dutch-Indonesian dis- 
pute concerning Western New Guinea, the German Federal Republic 
is no party to that dispute. In respect to this dispute her situation 
corresponds to that of a neutral in time of war. In my previous 
note!” I wanted to provoke a discussion on the question whether it 
would be possible to push this analogy to the point that also in case 
of reprisals the measures adopted by the parties to the dispute shall 
have no effects whatsoever on neutral soil. I must admit, however, 
that I know of no precedent for this proposition. (Yet the difficulties 


13 ‘Der vélkerrechtliche Schutz des Privateigentums,’’ Festschrift fiir Hans Lewald 
547, 552 (1953); idem, ‘‘ Einige Grenzfragen des ordre public in Fällen entschidigung- 
sloser Konfiskation,’’ 11 Annuaire Suisse de Droit International 91, 98 (1954). 

14 No such accusations were brought against the country of the forum where citizens 
of third states (citizens neither of the forum nor of the taking state) failed for one 
reason or another to have their property restored to them. At least, the writer has 
never heard of any such protests by France against the U. 8. (of. note 4 above), by the 
U. K. against Germany (cf. note 10 above) or Italy and Japan (The Anglo-Iranian 
oil cases), or by The Netherlands against the German Federal Republie (Bremen 
Tobacco case, Oberlandesgericht Bremen, Aug. 21, 1959, now fully reported in 9 Archiv 
des Volkerrechts 818-863 (1961)). 

15 De Nova, Note on Trib. Rome, Sept. 13, 1954 (Anglo-Iranian Oil Co. v. SUPOR), 
47 Revue Critique de Droit Int. Privé 541 (1958) ; Seidl-Hohenveldern, Int. Law Ass’n., 
48th Conference, Report 134 (1968); 49th Conference, Report 224 (1960). 

161959 Aussenwirtschaftsdienst (cited note 12 above) 276. 

17 Ibid, 107. 


510 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


experienced in finding a case similar to the measures concerned may’ 
be due to the fact that these measures may have possibly exceeded 
the limits set by international law for permissible reprisals.) 

In case we regard the Indonesian measure exclusively as a reprisal— 
thus disregarding the further motives indicated in the preamble of 
the Indonesian Nationalization Law Nr. 86/1958 (promotion of the 
general welfare and of the security of Indonesia)—then, on the 
strength of the thesis mentioned above the Courts of States not parties 
to the international dispute concerned will be prevented from recog- 
nizing such reprisals just as much as they are prevented from recogniz- 
ing prohibitions under Trading with the Enemy Acts*® or titles to 
property acquired as war-booty.° This rule would apply even if 
under international law there may have been legitimate reasons for 
adopting such reprisals.?° 

Ianaz SEDL-HOHENVELDEBN 


OTHER LEGAL ASPECTS OF THE BERLIN CRISIS 


In his editorial comment, ‘‘Some Legal Aspects of the Berlin Crisis,” + 
Professor Quincy Wright questions the legal soundness of the Western 
position with respect to the Four-Power status of Berlin. In essence, these 
are his arguments: (1) There is no ground for legal objection to Soviet 
recognition of, and conclusion of a treaty of peace with, Hast Germany. 
(2) The 1945 agreements have been violated by all the parties, ‘‘notably by 
the West,” in recognizing the German Federal Republic, making treaties 
with it, arming it, and admitting it to NATO: ‘‘The West can hardly in- 
voke these agreements against the Soviet Union. The latter would seem to 
have as much right to recognize and make peace with Hast Germany as the 
West had to recognize and make peace with West Germany.’’ (3) If Hast 
Germany should be recognized as a fully sovereign state, West Berlin, hav- 
ing never been considered a part of East Germany, would remain an enclave 
within its territory. (4) Access of the Western Powers to West Berlin 
(‘‘at least civilian’’) constitutes a servitude which East Germany would 
be obliged to respect if it became independent. (5) Soviet responsibility 
in regard to access to West Berlin would end. The Western Powers would 
have to argue the case with Hast Germany. (6) In the long run, Hast 
Germany’s interest in eliminating West Berlin’s special status is likely 
to prove no less than India’s interest in eliminating the Portuguese en- 
claves. Therefore, the Western Powers will have difficulty in maintaining 


18 Swiss Fed. Trib., April 17, 1916, ‘‘La Nationale’’ c. Biermann, BGE 42 IT 179, 
184; Swedish Supreme Court, Oct. 16, 1944, Hopf Products Ltd. v. Paul Hopf and 
Skandinaviska Banken AB., Ann. Dig. 1948-1945, No. 16, C7. also Seidl-Hohenveldern, 
‘¢Feindhandelsverbote im internationalen Privatrecht,’’? 4 Jahrbuch für intern. Recht 
63 ff. (1952-1953). ; 

19 Swiss Fed. Trib., June 24, 1948, Ann. Dig, 1948, No. 196, and Sept. 21, 1948, 
Ann. Dig. 1948, No. 177; Austrian Supreme Court, July 20, 1955, 45 Rev. Orit. de Droit 
Int. Privé 479 (1966). 

20 These considerations will be enlarged in an article on ‘‘Reprisals and the Taking 
of Private Property,’’ in the special issue of the Netherlands Review of International 
Law to be published in honor of Professor Kollewijn. 

165 AJL. 959 ff. (1961). 
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their rights. Other solutions, ‘‘perhaps a return to the Potsdam Agree- 
ment providing for a disarmed and neutralized Germany, should be con- 
sidered.”’ $ 

With due respect to the outstanding authority of the author, I submit 
the following objections to his views: 

1. East Germany is not a de facto state, recognition of which is per- 
missible. Only recently, the Hast German party leader, Walter Ulbricht, 
publicly made two very revealing confessions: he conceded (in an article 
published in Moscow’s Pravda on December 30, 1961) that the wall in 
Berlin was necessary to prevent the flight of trained manpower ‘‘from the 
Socialist camp to the Imperialist camp.” He admitted further that the 
existence of his Communist regime depended on the presence of the Soviet 
Army in East Germany. 

Both admissions—which, of course, confirm only well-known facts— 
virtually exclude the assumption that Hast Berlin is a ‘‘de facto state.’’ 
A regime compelled to wall in its subjugated population in order to prevent 
them from fleeing, and depending on foreign troops in order to crush and 
prevent rebellion, does not have the minimum of effective authority which 
international law requires to make recognition permissible. If interna- 
tional law should be formalized to such a degree as to ignore facts of such 
fundamental importance, it would degenerate to a set of abstract rules far 
remote from reality and deprived of moral authority as well as of practical 
reasonableness. 

Up to now, there is no government outside the Sino-Soviet bloe which 
recognizes Hast Germany as a de facto state. If it is not a de facto state, 
recognition is not permissible, but is at the least premature. Such pre- 
mature recognition constitutes an illegal intervention. 

As the Soviet concept of a German peace treaty requires signature by 
two separate German governments and thus implies recognition of East 
German sovereignty, it is a concept which cannot be justified by interna- 
tional law. 

2. Being an international lawyer as well as an official representative of 
the West German Government, I deeply regret the inability of an out- 
standing American colleague to see any legal difference between West 
Germany and Hast Germany as far as recognition is concerned. Nobody 
doubts that West Germany is a de facto state. Even the Soviet Union 
does not dispute this fact. There are few who doubt that it is also a de 
jure state. Many nations even recognize West Germany as the only govern- 
ment legitimately entitled to speak for the German people as a whole. 

‘Western Governments did not conclude a peace treaty with West Ger- 
many. The contractual arrangements mentioned by the author (the 
arrangements of May 26, 1952, never entered into force; a considerably 
revised version of the arrangements forms part of the ‘‘Paris Treaties’’ of 
October 23, 1954), did not ‘‘constitute a peace treaty for all practical- 
purposes,’’ as he believes. They cautiously avoided dealing with the cen- 
tral issues of a peace treaty: termination of the state of war, frontiers, 
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reparations. The latter two questions were expressly reserved in order to 
await a peace settlement. 

As to the Four-Power Agreements of 1945 (the Berlin Declarations 
of June 5, 1945, and the Potsdam Agreement), there can be no doubt that 
it was the Soviet side which sabotaged and destroyed the arrangements for 
a joint occupation, and began to arm the East German Communists. 
When negotiations on the rearmament of West Germany started in May, 
1951, there was already a large military force of the East German regime 
in existence. It was not labeled an ‘‘army,’’ but a Kasernierte Volkspolizei 
(garrisoned people’s police) ; but once again: Is it the formal label which 
counts exclusively in international law? 

During the 1959 Foreign Ministers’ Conference, the speaker for the 
East German Advisory Delegation, Dr. Lothar Bolz (labeled as ‘‘Foreign 
Minister’’), boasted that the ‘‘German Democratic Republic,” being an 
ardent protagonist of ‘‘peace’’ and ‘‘disarmament,’’ had reduced its armed 
forces by 1956 to 90,000 troops. He only mentioned regular army units 
and was silent about the militarized police units and workers’ militia. But 
even if one compares only the regular army units: there were less than 
10,000 in West Germany at that time. The West Germans would scarcely 
have accepted the very unpopular idea of rearmament, had there not been 
this strong and threatening military force in East Germany. 

Knowing these facts, Soviet protests for many years did not question the 
continuing validity of the other basic agreements of 1945, particularly the 
arrangements on Berlin, access to Berlin, and common Soviet-Allied re- 
sponsibility for Germany as a whole, and a peace settlement. It was in 
November, 1958,—more than 4 years after the signature of the Paris 
Treaties—that Khrushchey suddenly doubted the validity of the Berlin 
arrangements and Western occupation rights in that city. 

3. If East Germany were to be recognized as a sovereign state, West 
Berlin would remain an ‘‘enclave.’’ But whose territory would this en- 
clave be? The Supreme Constitutional Court of the Federal Republic, 
in accordance with the Basic Law of the Federal Republic and the Con- 
stitution of West Berlin, considers Berlin a Land (state) of the Federal 
Republic, its constitutional right as a land being suspended by virtue of 
occupation law. The three Western Governments do not agree with this 
view. If they maintain this view, and if Hast Germany is recognized as a 
sovereign state, West Berlin can only be considered to be a separate inter- 
national entity. The concept of Germany as a whole, definitely destroyed, 
would be replaced by a concept of three separate German entities. Dis- 
memberment of Germany would be complete. The political and psycho- 
logical consequences of a Western policy which promised unity and would 
bring about dismemberment are not discussed in Mr. Wright’s article; ac- 
cordingly, I abstain from discussing them here. 

4, Whether the Indian-Portuguese case on access to the enclaved Portu- 
guese territories of Dadra and Nagar-Aveli and the findings of the Inter- 
national Court of Justice in that case provide a sound legal basis for the 
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Berlin access problem, I do not want to discuss. After the Indian invasion 
of the remaining Portuguese enclaves in India, the moral and psychological 
impact of this legal basis seems to be weak indeed. But there is one point 
in Professor Wright’s argumentation which I do not understand. Why 
does he feel that ‘‘at least, civilian access’’ is to be respected by the Hast 
Germans? The presence of the Western forces in Berlin rests on the right 
of belligerent occupation (neither ‘“‘conquest’’ nor ‘‘surrender,’’ viz., the 
capitulation of the German High Command is a correct definition of the 
legal basis for the Western position in Berlin). Iree access of the occupa- 
tion forces is an integral part of those rights. As the occupying Power 
is responsible for law and order and the restoration of publie life in the 
occupied territory, the right of free civilian access derives from this ob- 
ligation to protect some basic rights of the civilian population. What title 
has Mr. Wright in mind, which he seems to regard as legally better 
founded f 

5. The Soviet Union is not bound to stay indefinitely as an occupying 
Power. Without any doubt, it cannot be prevented from terminating its 
occupation in Berlin and Germany and from withdrawing its forces, per- 
mitting the Germans to form a government of their own. But this is not 
what the Soviet Union is going to do. It wants to retain its forces in Hast 
Germany and around Berlin, supporting a Communist puppet government 
which is clearly prepared to grant treaty rights for the stationing of Soviet 
forces. The termination of the occupation regime is only a very thin pre- 
text for removing the Western forces from Berlin. At the same time, the 
Soviets request the right to station in West Berlin a Soviet contingent 
which, of course, can only be stationed there on the basis of continuing 
occupation rights. 

Again the question arises, whether international law is-bound to accept 
every faked pretext at face value. I believe it is not, and it is a sound 
legal position to hold the Soviet Union responsible as long as they actually 
exercise occupation functions, whatever may be the label they use. 

6. ‘Return to the Potsdam Agreement’’ is a fantastic suggestion. First 
of all, Potsdam provided for a ‘‘disarmed,’’ but not for a ‘‘neutralized’’ 
Germany. Second, it provided for a type of Four-Power control ma- 
chinery which turned out to be a tragic illusion. Third, its most de- 
plorable defect was the absence of any clear decision on the political 
future of Germany. It is difficult to understand how the Potsdam policy, 
which caused the division of Germany, should now, 17 years later, by 
virtue of a strange miracle, lead to a solution whereby ‘‘the two Germanies 
would probably tend to come together and a united Germany would prob- 
ably have a Western orientation.” For many years ‘‘Return to Potsdam”’ 
has been a declared aim of Soviet policy. The Kremlin knows why it 
advocates this line, and the Germans know why they firmly reject this line. 


Witpetm Q. GREWE 
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DE JURE NATURAE ET GENTIUM 


The doctrinal approach of international lawyers of the seventeenth 
and eighteenth centuries has been viewed by some as rigid: 


One school, eliminating the natural law of nations altogether, were 
strict positivists; others, dominated by the ‘‘classic’’ law of nature, 
the droit de la raison, eliminated the voluntary law of nations .. .t 


Jt is difficult to agree with this view, for much more than mere lip-service 
was paid to theories of natural law by such strong ‘‘positivists’’ as Rachel 
and Textor, and, despite the views of Professor Brierly and Dr. Kunz,? 
Vattel is frequently considered a ‘‘naturalist’’ rather than a ‘‘positivist’’ 
theorist.2 The mere fact of disagreement on the point among eminent 
modern writers would seem to indicate that no strict division of exclusive 
schools of thought should be considered to characterize seventeenth and 
eighteenth-century approaches. In Sir Hersch Lauterpacht’s view, ‘‘the 
majority of the authors of the seventeenth and eighteenth centuries were 
Grotians,’’ among whom he finds Wolff and Vattel!* The works of 
Wolff and Vattel, read by at least one practicing international lawyer, 
seem to indicate their feeling as to ‘‘rules’’ of international law being 
deducible from an examination of the needs of the international society 
with which they were familiar, rather than an express or implied ‘‘accept- 
ance’’ of those rules by states. Most obvious examples of this sort of 
deduction (or induction, in an epistemological sense) can be found in 
their respective discussions of commerce.’ It is hard to imagine these 
passages being written by people who had reduced natural law ‘‘to little 
more than an aspiration after better relations between states’’ or who 
‘fretained natural law only in appearance’’;* with regard to these parts 
of the works of Vattel and Wolff, at least, Lauterpacht’s classification seems 
the more compelling. It is true, of course, that one can derive the ‘‘rules’’ 
of law which Vattel and Wolff state by reasoning through a more ‘‘posi- 
tivist’’ channel, but then there is little in the way of ‘‘rules’’ which in 
practice cannot be derived equally well and from the same objective posi- 
tion by a ‘‘naturalist,’’ a ‘‘positivist’’ or a ‘‘Grotian.’’” 

Clearly it is the rationale of ‘‘rules’’ of international law and the 
application of those ‘‘rules’’ to a new set of facts that reveal notable 
distinctions between ‘‘positivist’’ and ‘‘naturalist’’ legal philosophers. If 


1J. L. Kunz, ‘‘Natural-Law Thinking in the Modern Science of International Law,’’ 
55 A.J.LL. 951 at 952 (1961). 

3 Ibid.; J. L. Brierly, The Law of Nations 38 (5th od., Oxford, 1955). 

3 Cf. A. Nussbaum, A Concise History of the Law of Nations 156 et seg. (rev. ed., 
New York, 1954). 

41 Lauterpacht-Oppenheim, International Law 98 (8th ed., London, 1955). 

5 E. de Vattel, Le Droit des Gens, Book II, Oh. 24 et seg. (p. 121 ot seq.) (ed. 1758, 
C. G. Fenwick, trans., Washington, 1916); C. Wolff, Jus Gentium Methodo Scientifica 
Pertractatum, Ch. 1, § 58 (p. 37) (ed. 1764, J. H. Drake, trans., Oxford, 1934). 

8 Kunz, loo. cit.; Brierly, op. oit. 

TOf. L. Le Fur, ‘‘Le Droit Naturel ou Objectif s’Etend-il aux Rapports Inter- 
nationaurt’’, 6 Rev. de Droit Int. et de Lég. Comp. 59 at 67 (3e sér., 1925).. 
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one would seek to classify a legal writer in these terms, a meaningful test 
would appear to be to take a particular doctrine of law, e.g., rebus sic 
stantibus, and see whether the ‘‘rule’’ is derived from a construction of 
the will of the contracting parties! or from a construction of events which 
“objectively” generate a right or duty (in this case, a right to renounce 
a treaty obligation unilaterally, or even a right to consider the treaty 
null).® It is conceivable, although surely difficult to allege with assurance, 
that these differences in approach may yield differences in result which 
depend to some measurable degree on the theoretical divergences. 

In the sense that all processes of thought are based on certain habits 
and assumptions, such as the assumption of the validity of our intuitive 
connection of cause and effect, there exist grounds on which all legists 
may be considered by others so inclined to show significant traces of 
‘‘naturalist’’ thought in their work. However, the reasoning of a lawyer, 
no matter how grounded in ‘‘naturalism,’’ cannot by definition arrive at 
a conclusion of international law which is not ‘‘recognized’’ or ‘‘accepted’’ 
as law by states.!? Of course, there is nothing to prevent the theoretical 
“positivist” from examining what he would consider to be a question of 
the ethical foundation of law or a question of what ought to be the law 
for ethical reasons. Treaties can then be drafted to embody the results 
of this sort of study in the corpus of international law. Similarly, there 
is nothing to prevent the ‘‘naturalist’’ from defining ‘“‘law’’ to include 


8 As in W. Burckhardt, ‘‘La Clausula Rebus Sic Stantibus en Droit International,’’ 
14 ibid, 6 at 29 (1933); J. L. Brierly, op. cit. 262-264. 

® See C. G. Ténékidas, ‘‘Le Principe Rebus Sic Stantibus—Ses Limites Rationnelles 
et Sa Récente Evolution,’’ 41 Rev. Gén. de Droit Int. Pub. 273, esp. 280 (1934). 

10D. Hume, The Treatise of Human Nature, Book I, Part III, §3, reprinted in 
O. W. Hendel (ed.), Hume Selections 28 ff. (New York, 1955). 

11 Of. A. Verdross, ‘‘Les Principes Généraux du Droit Applicables aux Rapports 
Tnternationaux,’’ 45 Rev. Gén. de Droit Int. Pub. 44 at 45 (1938), 

12 Art. 38(1) of the Statute of the I.C.J., which is taken in substance from Art. 38 of 
the Statute of the old P.O.J.J., provides that the Court, ‘‘whose function is to decide 
in accordance with international Jaw such disputes as are submitted to it, shall apply: 


‘fa, international conventions, whether general or particular, establishing rules ez- 
pressly recognized by the contesting states; 

‘th, international custom, as evidence of a general practice accepted as law; 

‘te. the general principles of law recognized by civilized nations; 

‘Cd. subjeet to the provisions of Article 59 [which relates to the precedent value of 
Court decisions], judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidinry means for the determination of 
rules of law.’’ (Emphasis supplied.) 


With the decisions and teachings reduced to the place of a ‘‘subsidiary means for 
the determination of rules of law,’’ it is difficult to see much seope for the Court to 
apply rules of international law other than those somehow accepted by states. Although 
there has been some doubt as to the extent to which the phrase ‘‘ general principles of 
law’? means ‘‘natural law,’’ it is believed that the reference to principles of municipal 
law -really represents a reference to a form of state practice which, to a ‘‘positivist,’’ 
would merely indicate an ‘‘implied acceptance’’ by all members of the international 
community of general principles recognized by those members in their own juridical 
systems. See H. W. Briggs, The Law of Nations 48 (2nd ed., New York, 1952). 
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these studies,'® as long as this definition of ‘‘law’’-is not applied in such 
a way as to undermine the utility of language for meaningful communi- 
cation. If the sources of law as laid out in the Statute of the International 
Court of Justice** are kept in mind in general discussion, parochial defi- 
nitions can make no difference; all but the most adamant ‘‘naturalist’’ 
must still find what is the law by examining state commitments, practices, 
and attitudes. Thus, there has been no ‘‘resolution’’ of the old ‘‘conflict’’ 
between ‘‘naturalists’’ and ‘‘positivists,’’ unless by the general acceptance 
of Article 38 of the Statute of the Permanent Court of International 
Justice." But a refinement of definition has apparently removed what- 
ever theoretical points of conflict may have been supposed to separate the 
two schools of international law theory. 

Looked at in this way, there has been no revival of ‘‘naturalist’’ juris- 
prudence, but only a growing shift in the interest of some leading publi- 
cists from the collection of precedents and the formulation of rules, to the 
examination of social, psychological or philosophical aspects (depending 
on the publicist) of what used to be called positive law. Yet, in this 
growing field of research, more akin to what has traditionally been regarded 
as moral philosophy or ethics than what has traditionally been regarded 
as ‘‘law,’’ conflicts of view which appear to reflect the old ‘‘naturalist’’- 
‘‘ positivist” conflicts have already begun to appear.*® In the search to 
discover the basis of obligation in international law (to borrow Professor 
Brierly’s phrase) the assumption of a need for express or implied ‘‘con- 
sent’ may well result in the formulation of theories as to what should 


18 See, ¢.g., N. Politis, ‘‘Les Transformations du Droit International,’’? 1 Revue de 
Droit International 57 at 64 (1927). 

14 Note 12 above. 

15 The formulation in the Statute of the P.O.I.J. said: ‘‘The Court shall apply:— 

‘1, International conventions, whether general or particular, establishing rules 
expressly recognized by the contesting States; 

‘¢2, International custom, as evidence of a general practice accepted as law; 

‘13. The general principles of law recognized by civilised nations; 

‘¢4, Bubject to the provisions of Article 59, judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law. 

‘í This provision shall not prejudice the power of the Court to decide a case ex aequo 

et bono, if the parties agree thereto.’’ 

The final paragraph of this article is repeated verbatim in the Statute of the present 
Court. Since agreement of the parties is necessary before the Court can decide a 
case ex aequo et bono, it is believed that this provision cannot be read to derogate from 
the basically ‘‘positivist’’ definition of international law which the two Statutes set 
out. Furthermore, it seems clear that the power of the Court to decide cases ex aequo 
et bono was distinguished from the power of the Court to apply international law; the 
two bases of decision should therefore not be confused. 

It is not proposed at this time to trace further the development of the modern 
definition of international law. 

16 Compare, e.g., K. Wolff, ‘‘Les Principes Généraux du Droit Applicables dana les 
Rapports Internationaux,’’ 86 Hague Academy Recueil des Cours 488, esp. 494 (1931); 
and N. Politis, ‘‘Le Problème des Limitations de la Souveraineté et la Théorie de 
1’Abus des Droits,’’ 6 ibid. 5, esp. 111 (1925). 
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be the law, which differ substantially from those theories formulated on 
the basis of ‘‘reason,’’ sociological research or other postulates as to rele- 
vant material and techniques. But in this search, the resurgence of 
“natural law” may be much less than appears to some observers, for the 
gulf between studies of what ought to be the law and studies of what is 
conceived to be the law is not logically bridgeable by a mere similarity in 
professional jargon. International law in practice is still ‘‘positivist,’’ 
insofar as the old classification terms are concerned. 


ALFRED P. RUBIN 


AMERICAN SOCIETY OF INTERNATIONAL LAW RESEARCH FELLOWSHIPS 


The American Society of International Law is offering a small number 
of research fellowships for (1) studies of the legal aspects of space activi- 
ties and (2) studies of the international legal problems of federalism. 
Study programs in these two areas are among the new activities financed 
by the recent grant of $500,000 from the Ford Foundation. 

Those receiving research fellowships will have the benefit of consultations 
with the Society’s advisory groups composed of scholars, government off- 
cials, and practicing lawyers. It is expected that most scholars will pursue 
their studies at their own universities or other institutions. There are 
no upper or lower limits on the age of applicants. Preference will be 
given, however, to individuals whose background indicates an ability to 
make a significant new contribution to knowledge and thought. 

The stipends, ranging in amount from $2,500 to $10,000, will vary with 
the age and experience of the applicant and the nature and duration of 
the study he undertakes. It is expected that in most cases the fellowships 
will supplement funds provided by the applicant’s own institution. 

The first deadline for applications for fellowships on space activities 
was March 15; for fellowships on federalism studies, April 15. The initial 
awards will be announced about a month after the deadlines. Further 
applications, however, may be received and reviewed at dates to be an- 

“nounced later. 

Further information and application forms may be obtained by writing 
to: Study Programs, American Society of International Law, 2223 Massa- 
chusetts Avenue, N.W., Washington 8, D. C. 

E. H. F. 
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. PUBLIC{REPORT OF, THE {ADVISORY COMMITTEE ON “FOREIGN RELATIONS,” 1961 


The Advisory Committee on the Foreign Relations of the United States 
held its fifth annual meeting in Washington on November 3-4, 1961. 
The Committee met with Mr. G. Bernard Noble, Director of the Historical 
Office, and members of his staff, including the staff of ‘‘Foreign Rela- 
tions.” It was welcomed by Mr. Roger Tubby, Assistant Secretary of 
State for Public Affairs, and had the opportunity to discuss special matters 
with other officers of the Department of State. Under Secretary Chester 
Bowles and Presidential Assistant Arthur Schlesinger, Jr., also attended 
certain sessions of the Committee. 


A Crisis of Major Proportions 


At its fourth meeting in November, 1960,? the Committee had recognized 
that Foreign Relations was ‘‘faced with a crisis of major proportions.’’ 
Taking note of ‘‘the fantastic expansion of materials in the archives of 
the State Department during the war and post-war years, an expansion 
which reflects the enlarged role of the United States in world affairs,’’ the 
Committee then recommended that the Historical Office prepare for the 
next meeting of the Committee a statement of the problems which the pub- 
lication of Foreign Relations for the years 1945 to 1950 would face and 
what steps, including the establishent of priorities, might be taken for keep- 
ing publication within limits set by reasonable estimates of staff and money. 

In response to this request, members of the staff of Foreign Relations 
prepared statements in which they undertook to define ‘the problems that 
they saw arising in the areas for which they were responsible, in the 
preparation of volumes for the period 1946-1950. These statements were 
of great help to the Committee in its discussions and recommendations. 
In addition, the Committee had the benefit of a report by Mr. Berdahl, one 
of its members, on a consultantship which he had been asked by the His- 
torical Office to undertake. for the period June 20—August 31, 1961. This 
report was extremely helpful in acquainting members of the Committee 
with the problems which face the staff of Foreign Relations, and the Com- 
mittee owes much to the judgments which Mr. Berdahl formed on the 
basis of his direct contact with the work of the Historical Office. 

Full appreciation of the dimensions and complexity of the task which 


1The Advisory Committee is composed of three members representing the American 
Historical Association (Dexter Perkins, Professor of History Emeritus, Cornell Univer- 
sity; Fred H. Harrington, Vice President, University of Wisconsin; and Richard W., 
Leopold, Professor of History, Northwestern University); two representing the Ameri- 
can Political Science Association (Clarence A. Berdahl, Visiting Professor of Govern- 
ment, Southern Ilinois University, and Leland M. Goodrich, Professor of International 
Organization, Columbia University); and two representing the American Society of In- 
ternational Law (Philip W. Thayer, Professor of International Law, School of Advanced 
International Studies, The Johns Hopkins University, and Robert R. Wilson, Professor of 
Political Science, Duke University). Mr. Perkins is chairman of the Committee but 
was unable to attend this meeting, being in India. Mr. Goodrich served as Acting 
Chairman at the 1961 meeting. 

2 See Report of the Committee, in 55 A.J.I.L, 969 (1961). 
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face the staff. of the Historical Office in the preparation of the Foreign 
Relations volumes for the postwar years requires some reflection on the 
revolutionary changes that have taken place in the conduct of the foreign 
relations of the United States during the past half-century. The years 
between the two World Wars were a period of relative isolation for the 
United States except for its relations with the Far East and Latin America. 
With World War II this situation changed radically, however; the conduct 
of our relations with foreign countries became subordinated to the exigencies 
of war. The President and his military advisers assumed large if not 
exclusive responsibilities which normally would have been carried by the 
Department of State. While the number of Foreign Relations volumes 
needed to give the record of major foreign policy decisions within the range 
of the Department of State’s responsibilities during the war years did 
increase over the prewar period, aside from the special top-level conference 
series, the increase was not great. 

The postwar period presents an entirely different situation. The Depart- 
ment of State has again moved into its natural function as the agency 
primarily responsible for the conduct of foreign relations. Discussions re- 
garding peace settlements with the Axis Powers and with Austria were 
prolonged and highly complicated. The ‘‘cold’ war” has had diplomatic 
repercussions not only on our relations with the Soviet Union and other 
Communist states but also upon our relations with other countries in all 
parts of the world. The number of countries with which we have bilateral 
relations has increased greatly, as evidenced by the fact that the membership 
of the United Nations has increased from 51 at the beginning of 1946 to 
104 at the end of 1961. Whereas, before World War II the participation of 
the United States in international conferences was occasional, in the post- 
war years diplomacy through international conference has become the 
normal procedure. During the fiscal year 1946 the United States par- 
ticipated in 171 conferences and by fiscal 1950 the number had increased to 
3802. And the fact that matters are increasingly dealt with through inter- 
national conferences does not exclude the handling of these same matters 
through normal diplomatic channels. The establishment of the United 
Nations and the active participation of the United States in it have created 
an entirely new level of international relationships which cut across, and 
to some extent duplicate, normal diplomatic relations. With the assump- 
tion by the United States of wide military and economic responsibilities 
and active participation in a variety of international organizations, includ- 
ing specialized and regional organizations, other agencies of the Government 
have become involved in the conduct of foreign relations and the formula- 
tion of policy. 

The extent to which foreign policy documentation of the postwar period 
has expanded is illustrated in quantitative terms by estimates of the staff 
of the Historical Office of the number of volumes which will be required 
to give the record of United States foreign relations for the year 1945. If 
the same coverage and standards of document selection are used for that 
year as for the preceding war years, it is estimated that the number of 
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volumes required will be 18 to 20, an increase of 200 percent from 6-7 
volumes required for the war years. For the years 1946 to 1950, there is 
little likelihood that any reduction will be possible; if anything, an increase 
is indicated. 

The Need of Greater Selectivity 


The preparation and publication of twenty volumes per year would re- 
sult in increased costs which Congress in all probability would be unwilling 
to accept. Without necessary appropriations and additions to staff, the 
publication of the series would rapidly fall farther and farther behind. 
The present time gap between the event and publication, which is now ap- 
proximately twenty years—longer than most scholars think desirable— 
would be rapidly extended, possibly by as much as two years each year, 
with no hope of reversing the trend. This rapid and seemingly irreversible 
increase in the time lag would no doubt result in growing demands for the 
publication of special compilations of documents on special topics and 
meetings which would further lessen the interest in, and value of, the 
Foreign Relations series once it appeared. Even if money and staff are 
made available to publish twenty or more volumes per year with at least 
a twenty-year interval between currency and publication maintained, there 
is the question whether the consumers—libraries and scholars in particular 
—would not find such a number of annual volumes unwelcome from the 
point of view both of expense and space required. 

The members of the Advisory Committee are forced to the conclusion that 
for the years following World War II and as far ahead as they can see, 
Foreign Relations must be prepared on a more selective basis than in the 
past. While it is impossible, and unwise, to attempt to set any quantita- 
tive limit on the number of volumes per year, the Committee feels that the 
number of annual volumes should not exceed ten to twelve, including 
special conference volumes. The time has passed, if it ever existed, when 
the serious scholar, working on any aspect of United States foreign rela- 
tions, can be satisfied with what he finds in the published volumes of 
Foreign Relations alone. He should be greatly assisted by Foreign Rela- 
tions in his search for documentation on the basic lines of policy and sup- 
porting considerations. But for the detailed refinement which the scholar 
needs, it will be necessary to go, even as in the past, to the files of the De- 
partment of State. 

Keeping the number of volumes per year within the suggested limits in 
the face of the growing mass of documentation obviously requires the 
establishment of clear principles of inclusion and exclusion, and their 
rigorous application. The Committee does not believe that Foreign Re- 
lations should be made less comprehensive than in the past. It should con- 
tinue ‘‘to give a comprehensive record of the major foreign policy decisions 
within the range of the Department of State’s responsibilities.’’ The 
Committee does not feel that there should be any narrowing of the area to 
be covered, either geographically or topically, though in some instances it 
may be possible to organize material under more inclusive headings. The 
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Committee is convinced of the desirability of ranging widely, even outside 
the Department records, for documents which are important in explaining 
policy. The guiding principle of selection must be the importance of the 
document in explaining policy. 

The Committee does not believe that it is necessary for the volumes of 
Foreign Relations to tell the complete story of United States foreign rela- 
tions. Rather, their function is to make available the documents that are 
necessary to the telling of the story. In this connection, it would seem to 
the Committee that much less emphasis should be placed on factual back- 
ground than in the past. Furthermore, if important policy statements are 
readily available elsewhere (for example, statements of United States 
representatives in the United Nations Security Council and the General 
Assembly appear in the Oficial Records of those organs and are usually 
given in the Department of State Bulletin), the full texts need not be 
reproduced in Foreign Relations; instead, appropriate references can be 
given, with perhaps a brief note giving the general purport of the statement. 
These suggestions are given only to illustrate how, in the Committee’s 
judgment, Foreign Relations can be kept within the suggested limits with- 
out serious detraction from its usefulness. 


The Need for Increased Staff 


It must not be concluded from what has been said above that the need 
of the Historical Office for an increased Foreign Relations staff will be any 
less great in the future; indeed, it will be much more so. In its report for 
1960, the Committee associated ‘‘itself wholeheartedly with the request of 
the Office for additional personnel.’’ Not only was this increase not 
authorized, but to make matters worse, two staff positions have been lost 
because of budgetary stringency. Thus the Office finds itself in the im- 
possible position of having to perform a greatly increased task with a 
slightly reduced staff. 

If the recommendation of the Committee is accepted that Foreign Rela- 
tions cover the same ground as previously, that the same categories of docu- 
ments be searched for material to be included, but that greater selectivity 
be applied to keep the number of volumes within suggested limits, obviously 
the demands upon the staff of Foreign Relations are going to be much 
heavier than ever before. The work of going through the mass of docu- 
mentation for a given year for the purpose of locating material that should 
be considered for inclusion will in no sense be less arduous. The actual 
job of selection and determining what use is to be made of such material 
as has been tentatively assembled will be even more difficult, more time- 
consuming, and more demanding of good judgment. 

There are at present twelve professional staff members working on For- 
eign Relations. This number is wholly inadequate for the job to be done. 
In the judgment of the Advisory Committee, it should be at least doubled. 
Only then will the possibility exist of maintaining the high standards which 
have been set in the preparation and publication of Foreign Relations while 
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at the same time keeping the time gap between occurrence and publication 
from exceeding the twenty-year period. 

Equally important is the quality of the Foreign Relations staff. The 
members of the Advisory Committee have been favorably impressed by the 
present staff in this respect. Without exception they are men and women 
whose competence in research cannot be questioned and who would rank 
high in comparison with productive scholars in the best American uni- 
versities. However, because their interest is in research and they do not, 
generally speaking, have supervisory functions to perform, their op- 
portunities for promotion are limited. In the judgment of the Committee 
it is highly important, in the interest of recruiting a staff of high quality, 
of retaining experienced staff members, and of keeping morale at.a high 
level, that adequate salaries be paid and that adequate salary increases be 
provided in recognition of good work done. In recruiting staff members, 
the Office must compete with the better colleges and universities in the op- 
portunities and advantages that it offers. The salaries and other perquisites 
of staff members must therefore compare favorably to those which might 
be obtained at our better colleges and universities if scholars of the de- 
sired quality are to be attracted. 


The Problem of Clearance 


The problem of clearance is still a matter of central importance and 
tends to become increasingly so as time goes on. Not only do the relations 
of the United States become more complicated and heavily documented as 
one moves into the postwar period, but, in addition, these relations become 
more’ delicate and more likely to be infinenced by making public what 
has been said or done within the fairly recent past. Difficulties of clear- 
` ance arise within the Department of State and also in relations with other 
agencies of the Government with respect to documents originating in these 
agencies. In its 1960 report, the Committee suggested appropriate execu-' 
tive action to enlist the co-operation of the various agencies in expediting 
decisions on questions of clearance. On September 6, 1961, President 
Kennedy addressed a letter to the Secretary of State, the Secretary of 
Defense, the Secretary of the Treasury, and the Administrator of the 
General Services Administration è emphasizing the importance of Foreign 
Relations to the achievement of ‘‘an informed and intelligent citizenry,’’ 
and urging all agencies to collaborate actively with the Department of State 
in the preparation and publication of ‘‘the record of our diplomacy.” In 
his letter the President made it clear that in his opinion the twenty-year lag 
_ was too long and that the presumption should be, unless a clear case was 
made to the contrary on the grounds of national security and effect on 
friendly relations with foreign nations, that clearance should not be denied 
any document fifteen or more years old. The Committee welcomes this as 
a clear and sound statement of executive policy. 

The Committee continues to feel that there is a tendency on the part of 


2 Reprinted in 56 A.J.I.L. 158 (1962). 
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policy officers in the Department to object to the publication of documents 
even when the contents are already well known. While it is undoubtedly 
true that publication by the Government carries greater significance than 
publication under private auspices, the special significance of Government 
publication often arises from the fact that clearance has earlier been with- 
held with the result that publication then becomes an event of special sig- 
nificance. For this reason the Committee repeats the view it has earlier 
expressed that the publication of Foreign Relations should, insofar as 
possible, be placed on a regular chronological basis. The publication of 
documentary material relating to persons now living, or bearing on matters 
still the subject of negotiation or consideration, would lose much of its 
special significance if it was incidental to the orderly unfolding of the 
historical record in accordance with a predetermined and closely followed 
schedule. 

For similar reasons, the Committee feels that it is unwise to undertake 
the preparation and publication of special series such as the China volumes 
outside of regular chronological order. Not only does this lead to pos- 
sible duplication when the year-by-year volumes are prepared, but also, as 
in the case of the China volumes, it is likely to lead to clearance problems 
of special difficulty due to the special nature of the undertaking. The 
Committee continues to feel, as stated in its 1960 report, that the delay in 
the publication of the China volumes is unfortunate. It does not believe, 
however, that these volumes should be published out of chronological order 
simply because clearance can be obtained for some and not for others; 
unless clearance for the earlier publication of the whole series in chrono- 
logical order is obtained, it favors the publication of the volumes of this 
series along with the volumes in the regular series on an annual basis. 


Retirement of G. Bernard Noble 


The members of the Advisory Committee have been informed that Mr. 
Noble will be retiring as Director of the Historical Office at the end of this 
fiscal year. Mr. Noble has served as Chief, Division of Historical Policy 
Research, 1946-1953; Chief, Historical Division, 1953-1960; and, since 
1960, as Director of the Historical Office. He has in these capacities been 
responsible for supervising the preparation and publication of Foreign 
Relations during a critical period in the history of the publication. Under 
his direction, the highest scholarly standards have been maintained. The 
members of the Advisory Committee wish to take this opportunity to ex- 
press their deep appreciation of his work and of the complete co-opera- 
tion that they have received from him in the performance of their advisory 
duties. His record and that of his predecessors points to the wisdom of 
having in this post a person of administrative capacity and a scholar of 
recognized competence and experience in historical research. 


Leuanp M. Gooprice 
Acting Chairman, Advisory Committee 
on ‘Foreign Relations of the United States” 
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FIFTY-SIXTH ANNUAL MEETING OF THE SOCIETY, APRIL 26-28, 1962 


Tue Staten Hivron Hotei, WasHineton, D. C. 


PROGRAM 


THURSDAY, APRIL 26, 1962 
2:15 p.m.—Federal Room 


Pane I: Disarmament 

Chairman: Charles M. Spofford, of the New York Bar 

Speaker: Roger D. Fisher, Harvard University Law School: ‘‘Enforce- 
ment of Disarmament” 

Panelists: Richard J. Barnet, United States Arms Control and Disarma- 
ment Agency; Richard A. Falk, Center of International Studies, 
Princeton University; John T. McNaughton, Deputy Assistant Secre- 
tary of Defense, International Security Affairs 


2:15 pm—South American Room 


Panew II: The Anti-Trust Laws of the European Economic Community 


Chairman: Carlyle E. Maw, of the New York Bar 

Speakers: George Nebolsine, of the New York Bar: ‘‘The Substantive Ef- 
fect of the Anti-Trust Provisions of the Common Market and Coal 
and Steel Community Treaties’; Stefan A. Riesenfeld, University of 
California Law School: ‘‘The National Anti-Trust Laws of the Com- 
munity Countries’’ 


8:30 p.m.—Federal Room 
Address by the Honorable Arthur H. Dean, President of the Society 


FRIDAY, APRIL 27, 1962 


9:30 a.m.—Federal Room—Business Meeting and Election of Officers 


Business Meeting and Election of Officers 


2:15 p.m—Federal Room 


Pane I: New Developments in Investment Guaranttes 

Chairman: To be announced. 

Speakers: Aron Broches, General Counsel, International Bank for Recon- 
struction and Development: ‘‘International Investment Guaranties— 
Possibilities and Problems’’; Seymour J. Rubin, General Counsel, 
Agency for International Development: ‘‘Investment Guaranties— 
The Agency for International Development’’ 


2:15 pm—South American Room 


PANEL II: United Nations Program for the Codification and Progressive 
Development of International Law—A Critical Appraisal 
Chairman: James N. Hyde, ef the New York Bar 
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Speakers: Eugeniusz Wyzner, First Secretary, Permanent Mission of 
Poland to the United Nations; Ernest L. Kerley, Office of the Legal 
Adviser, Department of State 

Panelists: Maxwell Cohen, McGill University Law School; Joyce Gutte- 
ridge, Legal Adviser to the United Kingdom Mission to the United 
Nations 


5:30 p.m—South American Room and Foyer—Informal Reception 
8:30 p.m.—Federal Room 


International Aviation Policy: The Warsaw Convention, the Hague 
Protocol, and International Limitation of Tsability 


Chairman: Robert Dechert, of the Philadelphia Bar 

Speakers: Oliver J. Lissitzyn, Columbia University; Q. Nathan Calkins, 
Jr., of the District of Columbia Bar; formerly Chairman, U. 8. Dele- 
gation to the Hague Conference to Amend the Warsaw Convention 

Panelists: Stanley D. Metzger, Georgetown University Law School; George 
Buschmann, Counsel and Administrative Assistant to Senator Homer 
Capehart 


SATURDAY, APRIL 28, 1962 
9:30 am.—Federal Room 


The New Foreign Trade Proposals—Thetr Implications for 
International Trade Co-operation 


Chairman: Richard N. Gardner, Deputy Assistant Secretary of State for 
International Organization Affairs 

Panelists: The Honorable Howard C. Petersen, Special Assistant to the 
President for Foreign Trade Policy; Robert Triffin, Professor of 
Economics, Yale University 


9:30 a.m —South American Room 
Student Moot—Assessments Case, International Court of Justice 


Judges: The Honorable Green H. Hackworth, former Judge of the Inter- 
national Court of Justice, presiding; John G. Laylin, of the District 
of Columbia Bar; third judge to be announced 

For the United States of America: Columbia Society of International Law 

For the United Arab Republic: Duke International Law Society 

For Belgium : Osgoode Hall Law School 


6:00 p.m.—South American Room—REcEPTION 
7:00 p.m.—Federal Room—AnNuAL DINNER 


Presiding: The President of the Society 

Speakers: His Excellency James Plimsoll, C.B.E., Australian Ambassador 
to the United Nations; General Alfred M. Gruenther, President, Amer- 
ican National Red Cross 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been prepared by a committee consisting 
of Riomard B. Burr, Gorpon A. CHRISTENSON, STANLEY L. COHEN, 
Taomas T. F. Huane, Syuva E. Nosen, Herpert K. Reis, and ALFRED 
P. Rus, under the Chairmanship of Ernest L. Kerey, all of the Office 
of the Legal Adviser, Department of State, with the exception of Mr. 
Rubin, who is in the Department of Defense. 


SOVEREIGN ImMUNITY 


Foreign states—foreign governmental agencies and instrumentalities— 
vessel of Cuban Government entitled to sovereign immunity 


The freighter Bahia de Nipe, carrying a cargo of sugar destined for a 
Russian port, was taken over on August 17, 1961, by the master and ten 
members of the crew and brought into the territorial waters of the United 
States near Lynnhaven Roads in Chesapeake Bay, Virginia. The vessel 
was formerly owned by Naviera Vacuba, S. A., and at the time of defection 
was owned and operated by Consignataria Mambisas, Division de Lineas 
De Navegacion Mambisas, Flota Del Estado Cubano. Presumably by 
reason of nationalization by Cuba, this corporation is ultimately controlled 
by the Cuban Government. (See Rich v. Naviera Vacuba, 8. A., 197 
F.Supp. 710; 295 F.2d 24 (1961), reprinted below, p. 550.) 

Between August 18 and 22, 1961, five libels were filed in the United States 
District Court for the Eastern District of Virginia against the Naviera 
Vacuba, S. A., the Republic of Cuba, the ship and the cargo. The Depart- 
ment of State, in an unclassified telegram dated August 19, 1961, to the 
American Embassy at Bern, Switzerland, requested the Swiss Embassy at 
Havana, Cuba, to notify the Government of the Republie of Cuba as 
follows: 


USG message August 18 reported arrival Cuban motor vessel Bahta 
de Nipe at Norfolk and stated USG prepared release vessel provided 
GOC stated vessel its property, requested its return and undertook 
send sufficient personnel replace those electing remain U. S. Subse- 
quent USG message August 18 informed names and positions crew 
members electing remain U. S. and suggested GOC send qualified re- 
placements Norfolk immediately. First Mate Bahia de Nipe who 
elected remain with vessel telephonically requested authorization Au- 
gust 18 sail vessel with remaining crew to Habana but did not receive 
authorization until afternoon August 19. Meanwhile, claimants 
against Bahia de Nipe, its cargo, agents, and owners have attempted 
bring judicial proceedings against vessel in U. S. District Court, East- 
ern District, Virginia. Vessel’s departure postponed pursuant direc- 
tion of court pending further proceedings. 

U. S. has received through Swiss Embassy QOC message August 19 
stating vessel is GOC property and requesting Embassy’s good offices 
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for purpose obtaining vessel’s return. In view situation which now 
has developed advise whether GOC asserts ship and cargo are entitled 
to sovereign immunity and if so basis therefor. 


The American Embassy at Bern, Switzerland, in an unclassified telegram 
dated August 21, 1961, reported the text of the following note from the 
Cuban Foreign Minister : 


This Ministry reiterates to your Embassy that both the vessel 
BAHIA DE NIPE and the cargo it is carrying are the property of 
the Cuban state. 

- Therefore, in consonance with the principles of international law, 
and in accordance with the reciprocal treatment which it is willing 
to grant in similar circumstances, the Revolutionary Government of 
Cuba requests, through your Embassy, that the Government of the 
United States recognize its right of sovereign immunity with respect 
to the vessel BAHIA DE NIPE and the cargo which it is carrying. 


In connection with the proceedings pending in the United States District 
Court for the Eastern District of Virginia, the Secretary of State wrote 
the following three letters to the Attorney General for transmittal to the 
court: 

(1) Letter dated August 19, 1961, expressing the opinion that release 
of the vessel Bahia de Nipe would avoid further disturbance of United 
States foreign relations: 


In response to your inquiry to the Department of State concerning 
the Cuban motor vessel Bahia de Nipe, now at anchor at Norfolk, this 
is to inform you that it has been determined that the release of this 
vessel would avoid further disturbance to our international relations 
in the premises. 


(2) Letter dated August 20, 1961, concerning the status of the vessel 
Bahia de Nipe and cargo and United States international obligations 
involved : 


I understand that the Cuban vessel Bahia de Nipe now at Norfolk 
is owned by the Government of Cuba and is employed in the carriage 
for the Government of Cuba of a cargo of sugar which is the property 
of the Government of Cuba. 

Heretofore, assurances were given by the United States that the 
vessel would be released in the event that the Government of Cuba 
declared the vessel to be its property, requested its return, and pro- 
vided sufficient properly identified personnel to replace those electing 
to remain in the United States. These conditions have now been 
fulfilled. 

In the circumstances, it is my opinion that the prompt release of 
the vessel is necessary to secure the observance of the rights and obli- 
gations of the United States. 


(3) Letter dated August 21, 1961, recognizing and allowing claim of 
sovereign immunity by the Cuban Government: 


Reference is made to the Cuban motor vessel Bahia de Nipe currently 
subject of proceedings in the United States District Court for the 
` Eastern District of Virginia. 
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The Government of the United States has received a communication 
from the Government of Cuba dated August 20, 1961 and forwarded 
through the Government of Switzerland, stating that said motor vessel 
Bahta de Nipe and its cargo are property of the Government of Cuba, 
and requesting that said vessel and cargo be granted immunity from 
the jurisdiction of the United States courts. 

This is to inform you that the Department of State recognizes and 
allows the claim of the Government of Cuba for immunity of said vessel 
and its cargo from the jurisdiction of the United States courts. 

Accordingly, you are requested to instruct the appropriate United 
States attorney to file with the United States District Court for the 
Eastern District of Virginia a suggestion of immunity in this case. 


Foreign states—no advance opinion by Department of State on im- 
munity of property of foreign state from execution 


On January 6, 1962, a patrol vessel, the Las Villas, belonging to the 
Cuban Government, was brought into Key West, Florida, at gunpoint by 
the captain and two members of the crew who sought political asylum. 
Attorneys for judgment creditors holding judgments against the Cuban 
Government sought to attach the vessel in execution of the judgments. The 
following telegram dated January 9, 1962, was sent to the Secretary of 
State: 


Pursuant to authorization received from Washington DC it is con- 
firmed by the US Coastguard Key West Florida that a certain Cuban 
vessel to wit Las Villas 110 foot patrol boat is released to the Sheriff 
of Key West Florida. In re American judgment creditors of the 
Republic of Cuba urgent your Department advise by return wire 
collect if the State Dept will seek to intervene by suggestion in behalf 
of Cuba against American judgment creditors in state courts of Florida 

_ In re said vessel. 
In response thereto the Department of State sent the following telegram 
dated January 10, 1962: 


It is contrary to the Department’s practice to express view concern- 
ing Immunity from execution of foreign Government property until 
request is made by foreign Government concerned for it to recognize 
such immunity. However, you are informed that it is Department’s 
view that under international law property of a foreign sovereign is 
immune from execution. (Exchange of telegrams on file in Office of 
the Legal Adviser, Department of State.) 


Foreign states—immunity of property of foreign governments from 
execution 


A judgment creditor, holding an outstanding judgment obtained in a 
court in Florida against the Cuban Air Force, sought execution upon two 
planes belonging to an instrumentality of the Government of Cuba which 
had ‘‘defected’’ and had been brought into Florida. In response to a 
claim of sovereign immunity from execution presented by the Cuban 
Government through the Czechoslovak Ambassador, the Department of 
State requested that the Attorney General instruct the appropriate United 
States Attorney that the United States Government recognized the im- 
munity claimed by the Republic of Cuba. That letter stated, in part, as 
follows: i 
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It does not appear to be contested that the plane in question was 
the property of the Cuban Government when it arrived in Florida. 
As has been previously indicated, it is the Department’s view that 
under international law property of a foreign sovereign is immune 
from execution, and attention has been called to the following prece- 
dents for not permitting execution against the property of a foreign 
government: Dexter & Carpenter, Inc. v. Kunglig Jarnvagsstyrelsen, 
43 F.2d 705 (2d Cir., 1930) cert. den. 282 U.S. 896 (1931) ; followed 
in Bradford v. Chase National Bank, 24 F. Supp. 28, 38 (D.C.S.D. 
N.Y. 1988), affd., sub nom. Berger v. Chase National Bank, 105 F. 2d 
1001 (2d Cir., 1939), 809 U.S. 632 (1940); Mexico v. Rask, 118 Cal. 
App. 21, 4 P.2d 981 (4th Dist. 1931). See also Wetlamann v. Chase 
Manhattan Bank, 192 N.Y. S.2d 469 (1959); Petition of Recht, 60 F. 
Supp. 193 (1945). 

Therefore, in view of the note from the Embassy of the Czecho- 
slovak Socialist Republic on behalf of the Goverriment of the Republic 
of Cuba, and for the reasons stated, it would be appreciated if the 
appropriate United States Attorney were instructed to appear before 
the Circuit Court of the Eleventh Judicial Circuit in and for Dade 
County, Florida, to present to the Court the views of this Department 
and to inform the Court that the Government of the United States 
recognizes and allows the claim of the Republic of Cuba in this case 
that the attached plane or any proceeds thereof are immune from 
Soe . (Letter on file in Office of the Legal Adviser, dated Dec. 

8, 1961.) 


Foreign governmental agencies and instrumentalities—British Admiralty 
Naval Auziliary immune from administrative fine * 


The ship S.S. Fort Rosalie, owned and operated by the British Admiralty 
as a naval ship of the Royal Fleet Auxiliary engaged in military functions, 
arrived at the port of New York on September 17, 1960. Four members 
of the crew deserted without landing permits. The District Director of 
the Immigration Service at New York held the agents of the vessel liable 
to administrative penalties. It was contended that the fines were in fact 
levied on the British Admiralty, which was ultimately responsible for 
payment. The defense of sovereign immunity of the British Government 
was interposed. Upon appeal to the Board of Immigration Appeals it 
was held that the fines should not be imposed. On the defense of foreign 
sovereign immunity the judgment, dated July 18, 1961, stated, inter alia: 


The basic issue here is whether the doctrine of sovereign immunity 
relieves these agents of liability to the fines. We hold that it does, for 
the reasons hereinafter stated. 

The crucial question to be answered in resolving this issue is whether 
the vessel involved is employed in private commercial enterprise in 
competition with vessels of other carriers similarly engaged, or whether 
it is government-owned and being operated as a public vessel. (Matter 
of Plane ‘‘N-6104-C,’’ 6 I&N Dec. 819.) But a letter from Her Maj- 
esty’s Minister (Commercial), British Embassy, Washington, D.C. 
dated June 9, 1961, stating that at all material times this vessel was 
operating in the service of the Admiralty as a naval ship engaged in 


* This is an administrative decision by the Board of Immigration Appeals and does 
not necessarily represent the view of the United States Government that under inter- 
national law, in the circumstances involved, there is immunity from liability. 
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the performance of military functions of a classified nature clearly 
establishes that it is the latter type of situation confronting us here. 
The District Director’s opinion clearly concedes this to be the fact. 
Therefore, the appeal will be sustained. 

The foregoing definitely distinguishes this case from that of the 
88 “Atlantida” (2 I&N Dee. 571) which involved a vessel owned by 
the Government of the United States (War Shipping Administration) 
and being operated on bare-boat or time charter. Also, in that case we 
specifically found that the United States Government was not obli- 
gated to indemnify the agents for all immigration fines and penalties, 
whereas here the letter of Her Majesty’s Minister, supra, unequivocally 
sets forth that the Government of the United Kingdom is responsible 
for reimbursement of fines paid by these agents in connection with the 
vessel here involved. 

This record does not show that the crewmen here involved were 
civil servants of Her Majesty’s Government (it only indicates their 
ratings aboard the ship) as in the case of the U.S. Naval Ship ‘‘Gen- 
eral Mason M. Patrick” (5 I&N Dee. 572). But careful consideration 
of the opinion in that case reveals that the basis for. our decision not 
to fine was the public (non-commercial) purpose of the vessel’s opera- 
tion rather than the status of its personnel. 

The present case more closely parallels that of the SS “Wave 
Sovereign’? (5 I&N Dee. 886), which was a Royal Fleet auxiliary 
vessel operating under orders of the British Admiralty and handled 
in this country by the very agents here involved. We did therein 
rule that said agents were not liable to fine because they had not been’ 
put on notice to detain and deport the crewmen concerned, as was 
required under the then controlling legislation (Section 20 of the 
Immigration Act of May 26, 1924; former 8 USC § 167). But we 
thereafter proceeded, at the request of counsel, to answer in the affirma- 
tive the second question of whether the Master of a Royal Fleet 
auxiliary vessel operating under the orders of the British Admiralty 
was exempt from liability to fine by operation of the doctrine of sov- 
ereign immunity. The reasons for that response (see pp. 338, 339, 340) 
are closely dispositive of the present matter. The only further com- 
ment required on the point is that there is no reason to distinguish 
the cases on the ground that the former involved the vessel’s Master 
whereas we are here concerned with its agents. The statute under con- 
sideration makes no distinction between the two. 

ORDER: It is ordered that the appeal be sustained and that the 
fines be not imposed. (Copy of judgment dated July 18, 1961, on file 
in Office of the Legal Adviser, Department of State.) 


Foreign governmental agencies and imstrumentalities—no opinions in 
vacuo by Departmenti of State on foreign sovereign immunity 


In a case pending in a local court involving the United Arab Republic as 
a defendant, an order was entered vacating a default judgment against 
that state, and the matter was continued for consideration of the question 
of sovereign immunity from suit and whether that state’s Consul General 
was a proper person for service of process. An attorney, as amicus curiae, 
requested an opinion from the Secretary of State on the question of sov- 
ereign immunity. The Department of State in reply stated in its letter, 


dated May 12, 1961: 


It is contrary to the general policy of the Department to make a 
decision regarding foreign sovereign immunity in a case the facts of 
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which do not call for such decision. In this connection, it is noted 
that there is pending before the Court an application for a holding 
_ that the purported service of process by the Marshal on April 27, 
1959 is ineffective to bring the United Arab Republic within the juris- 
diction of the Court, and that decision on that question has been 
withheld pending further hearing by the Court of May 17, 1961. 

Thus, it appears that any decision of the Department of State that 
it does not recognize immunity of the United Arab Republic as a foreign 
sovereign in this case would appearently not prevent dismissal of the 
suit, if the Court decided that under the rules of the forum there is no 
jurisdiction over the United Arab Republic because of ineffective 
service of process. See Oster v. Dominion of Canada, 144 Fed. Supp. 
746. 

In the above circumstances the Department feels that it should not 
make a decision on the question of sovereign immunity at this time. 
If, however, the Court were to rule that it has jurisdiction under the 
rules of the forum, the Department would make a decision on the 
immunity matter either at the request of the Court or of the United 
ae Republic. (Dept. of State, MS file 601.8661/4-2761, May 12, 
1961.) 


Foreign states—immunity of real property from execution 


In response to a claim of sovereign immunity from execution for two 
parcels of real property situated in Florida made by the Cuban Govern- 
ment, represented by the Czechoslovak Ambassador, the Department of 
State wrote a letter, dated December 13, 1961, to the Attorney General, 
stating in part as follows: 


Since the ownership of the two pieces of property in question by 
the Cuban Government does not appear to be disputed, the Department 
recognizes and allows the sovereign immunity of the property from 
execution, and you are requested to issue appropriate instructions to 
the United States Attorney in the jurisdiction indicated to file a sug- 
gestion of immunity with the court. (Letter dated December 13, 1961, 
on file in the Office of the Legal Adviser, Department of State.) 


Heads of foreign states—offenses against—recipracity 


The Embassy of Italy, in a note to the Department of State, dated October 
25, 1961, informed the Department that an Italian national had been in- 
dicted in Bologna for certain remarks derogatory to the President of the 
United States in violation of Article 297 of the Italian Penal Code, which 
relates to ‘‘offenses to the honor of Heads of Foreign States.” The Em- 
bassy noted that applicability of Article 297 of the Code is based on reci- 
procity, and inquired whether an equivalent provision exists in United 
States laws. 

In a note to the Italian Embassy, dated November 15, 1961, the Depart- 
ment of State replied in part as follows: 


The Department has now been informed by the Department of 
Justice that Federal laws relating to foreign relations and the pro- 
tection to be afforded foreign officials have been examined and that 
no provisions have been found comparable to Article 297 of the Italian 
Penal Code. While the determination as to the application of Articles 
297 .. . of the Italian Code must of course be made by the appro- 
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priate Italian officials on the basis of all of the circumstances of the 
case, it is the view of the Department of Justice that no provision 
comparable to Article 297 exists in the laws of the United States. 
(Dept. of State, MS file 711.84/10-2561, Nov. 17, 1961.) 


Foreign governmental agencies and instrumentalities—suits against the 


United States Government and its agencies in foreign courts 


The Department of State circulated the following instruction, dated 
June 16, 1961; to certain American diplomatic posts on the subject of suits 
against the United States Government and its agencies in foreign courts: 


From time to time suits are filed in foreign courts against the United 
States Government and its agencies such as Army, Navy, and Air 
bases, missions and units, Post and Naval exchanges, Officers’ and 
NCO clubs and messes, MAAG’s, USOM’s, USIS, USIA, ICA, FBO, 
Embassies, Consulates, ete. Such United States agencies are not legal 
persons under United States law and such suits are in reality against 
the United States Government. 

Suits are also filed from time to time against individual United 
States officers, officials or employees. If such suits are based upon the 
individual defendant’s private acts, the suit is not within the purview 
of this instruction. But past experience has been that usually such 
suits are based upon the individual defendant’s Official acts. 

Occasionally notice of the commencement of suit (‘‘service of proc- 
ess’? in U. S. law) has been mailed directly to the Department of 
Justice and has not been timely received by the attorneys handling 
such cases. Sometimes notice of suit has taken the circuitous route 
of being sent by the foreign court to its Foreign Office for forwarding 
through its Embassy in Washington to the Department of State. How- 
ever, in most cases notice of commencement of legal action has been 
delivered directly to the United States Embassy or Consulate or local 
office of the United States agency concerned or to local United States 
officials or employees. 

In several such cases the sovereign immunity of the United States 
has been claimed through diplomatic channels without authorization 
from the Department and/or the notice of suit has been returned with- 
out informing Washington, with the result that default judgments 
have been entered against the United States Government or its agency 
concerned. 

The Departments of State and Justice have for some time been con- 
sidering the problem of developing uniform procedures for the pur- 
pose of: (1) Insuring adequate and timely notice of suits against the 
United States, its agencies, and employees growing out of their 
official acts; and (2) to bring into focus for foreign courts the lack 
of judicial personality of United States Government agencies. 

Action requested: Addressee missions are requested to informally 
sound out along the following lines appropriate officials of the govern- 
ment to which accredited : 

‘‘The United States Government has for some time been considering 
the problem of developing a uniform procedure that will assure it of 
adequate and timely notice of suits in the courts of foreign countries 
against the United States, or its agencies, and officials growing out of 
official acts. In order to achieve the foregoing objective, the United 
States Government would like to propose that the appropriate local au- 
thorities be instructed not to serve notices of legal action upon United 
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States Government agencies, officers, officials or employees, but rather 
that all such notices be served upon the United States Embassy through 
the Foreign Office. 

“If the foregoing procedure is acceptable, it must be upon the 
express understanding that the United States Government does not 
thereby waive any defense to the legal action other than the defense 
of lack of notice. In other words, the United States Government would 
refrain from challenging the jurisdiction of the court on the ground 
of lack of proper service of notice, but the United States Government 
would remain free, for example, to claim sovereign immunity through 
diplomatic channels or before the court, as it may deem appropriate.’ 
(Unclassified instruction, dated June 16, 1961.) 


Foreign governmental agencies and instrumentalities—privileges and 
immunities—legal status of United States diplomatic mission em- 
ployees’ associations abroad 


In response to a request from an American embassy abroad, requesting 
the Department of State to re-examine its policy with respect to the exten- 
sion of sovereign immunity to United States employees’ associations’ activi- 
ties at United States diplomatic missions overseas, on the ground that such 
associations are instrumentalities of the United States Government, the 
Department of State, in an instruction dated September 15, 1961, stated, 
inter alia: 


. . it is immaterial whether the Association is an instrumentality 
of the United States Government if it is engaged in commercial or 
private type activities as distinguished from activities of a govern- 
mental character. The Department follows the restrictive theory of 
sovereign immunity, and it is its practice to deny claims of sovereign 
immunity made by foreign governments in behalf of themselves or 
their agencies engaged in activities of a private or commercial char- 
acter. Furthermore, it is the practice not to assert claims of sovereign 
immunity in similar cases in foreign courts in which the United States 
or its agencies may be parties defendant. In this connection, it should 
be pointed out for the Embassy’s information that it is not the practice 
of the Department to claim sovereign immunity in behalf of non- 
appropriated fund activities of the military services, such as post 
exchanges, commissaries, clubs, ete. The Department is aware that 
attorneys representing defendants in such cases have sometimes as- 
serted sovereign immunity in their behalf. This has not been done 
with the Department’s approval, and this practice is under review. 

As indicated in prior instructions ... the Department should be 
promptly notified of the institution of all suits against the United 
States Government and its agencies. The Embassy should then await 
appropriate instructions before asserting any claims of sovereign im- 

munity. (Unclassified instruction, dated- September 15, 1961.) 


DIPLOMATIO PRIVILEGES AND IMMUNITIES 


Exemption from judicial process—USOM personnel overseas with assimi- 
lated diplomatic status 


In response to an inquiry from the American Embassy in La Paz, Bolivia, 
concerning the privileges and immunities of American employees of United 
States Operation’s Mission (USOM) who have ‘‘assimilated diplomatie 
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status’’ under the relevant agreement, the Department of State sent the 
following instruction, dated October 28, 1960: 


The Embassy in the referenced despatch correctly notes that under 
the existing technical cooperation Agreements between the United 
States and Bolivia full diplomatic privileges and immunities are not 
afforded to USOM’s American employees. The actual privileges are 
most concisely stated in paragraph 6 of the Agreement effected by an 
exchange of notes signed at La Paz on August 27, 1953, and January 
15, 1954 (TIAS 2944), which is an embodiment of common provisions 
of agreements entered into pursuant to the Point Four General Agree- 
ment for Technical Cooperation between the United States of America 
and Bolivia signed at La Paz on March 14, 1951 (TIAS 2221). 

In the event of legal action being taken against such USOM em- 
ployees based on their official acts, there would be no basis for im- 
munity from the jurisdiction of local judicial agencies unless such 
employees have been accredited diplomatically or are entitled to such 
immunity by international agreement. However, the fact of ‘‘ official 
act’ may be pleaded as a defense against liability. All such cases 
should be reported to the Department for determination as to what 
steps the Department can take in aid of such a defense. There is, of 
course, no legal basis for excusing USOM employees from whatever 
personal liability attaches as a result of acts outside official duty. 
(Unclassified Department of State instruction, October 28, 1960.) 


l INTERNATIONAL ORGANIZATIONS 
Applicability of zoning regulations 


A letter from the General Counsel of the National Capital Planning 
Commission, Washington, D. C., dated December 12, 1961, requested the 
views of the Department of State concerning the applicability of zoning 
regulations and related statutes to international organizations. In a letter 
dated December 20, 1961, the Department replied, in part, as follows: 


This problem has come up before in the context of applying zoning 
regulations to buildings constructed by foreign governments. In re- 
sponse to a query from the Board of Commissioners of the District of 
Columbia, the Department of State took the position, in 1957, that 
there was no principle of international law or practice which would 
require the District of Columbia to permit foreign governments to 
construct new buildings without complying with applicable building 
and zoning laws and regulations. This same principle would apply 
to international organizations. (Exchange of letters on file in Office 
of the Legal Adviser. ) 


United Nations—travel of certain delegations 


A letter from a private citizen to the Department of State, dated No- 
vember 13, 1961, raised questions concerning travel within the United 
States by members of certain delegations to the United Nations. In a 
letter dated December 20, 1961, the Department of State replied, in part, 
as follows: 

In your letter you asked which delegations to the United Nations 


have been restricted in regard to travel within the United States. The 
restrictions to which you referred apply to all personnel assigned to 
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the Permanent Missions of Albania, Hungary, Rumania and the Union 
of Soviet Socialist Republies. A similar restriction applies to the 
non-diplomatic personnel of the Permanent Mission of Bulgaria. These 
restrictions require that the delegates concerned notify the Department 
of State and obtain permission to travel prior to commencing travel 
outside a limited area in New York City. For the purpose of the 
restriction this area has been defined as lying within a 25 mile radius 
of Columbus Circle, New York, New York. 

The restrictions on these mission representatives are reciprocal in 
nature and were imposed as a result of restrictions placed on United 
States diplomatie personnel in the countries the missions represent. 
The legal basis for the imposition of such restrictions is the right of 
sovereign states to control completely the access of foreign diplomatie 
personnel to their territory. The Headquarters Agreement between 
the United States and the United Nations does not limit this right ex- 
cept with regard to access to the Headquarters District and immediate 
vicinity thereof. In all cases the restrictions imposed are compatible 
with this requirement. 

The restrictions are not made a part of the visas issued to repre- 
sentatives of permanent missions and delegations to the United Nations, 
but rather the respective missions are informed by formal note of the 
imposed restriction and of the requirements and procedures for official 
notification to the Department of State. Such notifications are subject 
to approval by the Department. (Exchange of letters on file in the 
Office of the Legal Adviser.) 


TREATIES 


Inter-American Consular Agents Convention of 1928—withdrawal of 
reservations by Dominican Republic 


Because of reservations contained in the instrument of ratification de- 
posited by the Dominican Republic in 1932 with respect to the Inter- 
American Consular Agents Convention, signed at Havana on February 20, 
1928 (Treaty Series, No. 843; 47 Stat. 1976; 22 A.J.I.L. Supp. 147 (1928), 
the Government of the United States notified the Director General of the 
Pan American Union, depositary, that the convention as ratified by the 
Dominican Republic was not regarded as being in effect between the United 
States and the Dominican Republic. 

The United States Government was notified that on October 5, 1961, 
the Dominican Representative on the Council of the Organization of 
American States informed the General Secretariat that the Government 
of the Dominican Republic withdrew and declared to be of no effect its 
reservations to Articles 12, 15, 16, 18, 20, and 21 of the convention. On 
November 16, 1961, in accordance with instructions given by the Depart- 
ment of State, the United States Representative on the Council notified the 
General Secretariat: 


It appears that the Dominican Republic has withdrawn all of its 
reservations to which the United States Government took exception... . 
In view of the withdrawal of the above-mentioned reservations by 
the Dominican Republic, and as of October 5, 1961, the date on which 
the General Secretariat was informed of such withdrawal, the Govern- 
ment of the United States of America regards the above-mentioned 
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Convention on Consular Agents to be in effect between the United 
States of America and the Dominican Republic. - (Dept. of State, MS 
file 896.41/11-761, November 7, 1961.) i 


Conditional notice of withdrawal by a party 


The Government of Norway has given notice of withdrawal from the 
International Convention for the Regulation of Whaling signed at Wash- 
ington December 2, 1946 (62 Stat. 1716; Treaties and Other International 
Acts Series, No. 1849), in accordance with the provisions of Article XI of 
the convention. The notice is, however, a conditional one and may be 
canceled prior to the time when it would take effect pursuant to the con- 
vention. The conditions of the notice are set forth in a note, dated January 
8, 1962, from the Secretary of State to the Chiefs of Missions of the govern- 
ments concerned with the convention, which note reads in part as follows: 


In performance of the duties of the Government of the United States 
of America as depositary for the Convention, the Secretary has the 
honor to transmit herewith a copy of note No. 329 dated December 29, 
1961 from the Ambassador of Norway to the Secretary of State, giving 
notice of the withdrawal of the Government of Norway from the Inter- 
national Convention for the Regulation of Whaling, in accordance with 
the provisions of Article XI thereof. 

It will be noted that it is stated in the aforementioned note that 
‘‘The Norwegian Government wishes to emphasize that its primary 
objective remains the conclusion of a quota agreement between the 
five nations engaged in Pelagic Whaling in the Antarctic” and that 
‘“‘In the event that such an agreement is signed by Norway, The Nether- 
lands, Japan, the Union of Soviet Socialist Republics and the United 
Kingdom of Great Britain and Northern Ireland prior to July 1st 
1962, the Norwegian Government will cancel this notice of with- 
drawal.” - 

The notice of withdrawal was received by the Government of the 
United States of America on December 29, 1961. In accordance with 
the provisions of Article XI thereof, the Convention shall cease to be 
in force with respect to Norway on. June 30, 1962, unless the aforesaid 
notice should be cancelled prior to that time. (Dept. of State, MS 
file 398.246/1-862, January 8, 1962.) 


INTERNATIONAL AGREEMENTS 


Articles of Agreement of the International Bank for Reconstruction and 
Development—membership—readmussion of Dominican Republic 


Article XI of the Articles of Agreement of the International Bank for 
Reconstruction and Development, opened for signature at Washington on 
December 27, 1945 (60 Stat. 1440; Treaties and Other International Acts 
Series, No. 1502), sets forth the requirements which must be fulfilled by . 
a government to become a party to the Agreement and a member of the 
Bank. Included among the requirements are those of signature of the 
Agreement and deposit with the Government of the United States of 
America of an instrument stating that the government concerned has ac- 
cepted the Agreement in accordance with its law and has taken all steps 
necessary to enable it to carry out its obligations under the Agreement. 
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The Agreement provides, in Article VI, for withdrawal of a member from 
the Bank; however, the Agreement contains no provisions specifically refer- 
ring to readmission of such a member. 

The procedure whereby the Dominican Republic was readmitted to mem- 
bership in the Bank is set forth in a note, dated October 27, 1961, from 
the Secretary of State to the Chiefs of Missions of the governments con- 
cerned with the Agreement. The note reads in part as follows: 


It will be recalled that the Articles of Agreement of the International 
Bank for Reconstruction and Development were signed, and an instru- 
ment of acceptance thereof deposited, in behalf of the Government 
of the Dominican Republic on December 28, 1945, the Dominican 
Republic thus becoming one of the original members of the Bank. 

On December 1, 1960 the Government of the Dominican Republic 
withdrew from membership in the Bank by notifying the Bank to 
that effect, pursuant to the provisions of Article VI, Section 1, of the 
Articles of Agreement. 

The Board of Governors of the International Bank for Reconstruc- 
tion and Development adopted a resolution on September 7, 1961 
setting forth certain terms and conditions subject to which the Domini- 
can Republic should be readmitted to membership in the Bank, among 
which was the following: 


‘‘The Dominican Republic shall deposit with the Government of 
the United States of America an instrument stating that, in accord- 
ance with its law, the Dominican Republic: 


(i) reeconfirms its signature to the Articles of Agreement of the 
ank; 


(ii) has accepted all the provisions of this Resolution ; 

(iii) reconfirms the Instrument of Acceptance filed by it with the 
Government of the United States on December 28, 1945; and 
(iv) has taken all steps necessary to enable it to carry out its 
obligations under said Articles and this Resolution.’’ 


The Secretary of State now has the honor to inform the Chiefs of 
Mission that on September 18, 1961 an instrument of acceptance con- 
forming to the aforementioned requirements was deposited with the 
Government of the United States of America by the Government of 
the Dominican Republic. Having complied with the conditions stipu- 
lated by the Bank, the Dominican Republic again became a party to 
the Articles of Agreement and a member of the International Bank for 
Reconstruction and Development on September 18, 1961. (Dept. of 
State, MS file 398.13/10-2761, October 27, 1961.) 


PassPoRTs 
Issuance—dental to members of Communist organizations and certain 
other persons—adnunistrative procedures for hearing and appeal 

The following regulations were published January 12, 1962: 

§51.185 Denial of passports to members of Communist organizations. 

A passport shall not be issued to, or renewed for, any individual who 
the issuing officer knows or has reason to believe is a member of a Com- 
munist organization registered or required to be registered under section 7 
of the Subversive Activities Control Act of 1950 as amended. (50 U.S.C., 
sec, 786.) 
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§51.186 Limitations on issuance of passports to certain other persons. 


In order to promote and safeguard the interests of the United States, 
passport facilities, except for direct and immediate return to the United 
States, shall be refused to a person when it appears to the satisfaction of 
the Secretary of State that the person’s activities abroad would: (a) Violate 
the laws of the United States; (b) be prejudicial to the orderly conduct 
of foreign relations; or (c) otherwise be prejudicial to the interests of the 
United States. 


§51.187 Tentative denial of passports and available administrative 
procedures. 


Any person whose application for a passport or renewal of a passport 
has been tentatively denied under §51.135 or §51.186 shall be entitled to 
a notification in writing of the tentative denial. The notification shall set 
forth clearly and concisely the specific reasons for the denial and the pro- 
cedures for review available to the applicant. 


§51.188 Procedure for review of tentative denial. 


(a) A person whose application for a passport or renewal of a passport 
has been tentatively denied in accordance with §51.135 or §51.136 shall be 
entitled, upon request, and before the denial becomes final, to present to 
the Passport Office any information he deems relevant to support his appli- 
cation. He shall be entitled to appear in person before a Hearing Officer 
in the Passport Office; to be represented by counsel; to present evidence; 
to be informed of the evidence upon which the Passport Office relied as a 
basis for the tentative denial; to be informed of the source of such evidence; 
and to confront and cross-examine adverse witnesses. 

(b) The applicant shall, upon request by the Hearing Officer, confirm 
his oral statements in an affidavit for the record. After the applicant has 
presented his case, the Passport Office shall review the record and advise 
the applicant of its decision. In making its decision, the Passport Office 
shall not take into consideration confidential security information that is 
not made available to the applicant in accordance with paragraph (a) of 
this section. If the decision is adverse to the applicant, he shall be notified 
in writing, and the notification shall state the reasons for the decision. 
Such notification shall also inform the applicant of his right to appeal to 
the Board of Passport Appeals under §51.139. 


§51.189 Appeal by passport applicant. 

In the event of a decision adverse to the applicant, he shall be entitled 
within thirty days after receipt of notice of such decision to appeal his case 
to the Board of Passport Appeals provided for in §51.150. 

§51.155 Duty of Board to advise Secretary of State on action for dis- 

position of appealed cases. 


It shall be the duty of the Board, on the basis of the evidence on the 
record, to advise the Secretary of the action it finds necessary and proper 
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to the disposition of the cases appealed to it, and to this end the Board 
may first call for clarification of the record; make further investigation; 
or take other action consistent with its duties. 


§51.156 Basis for findings of fact by the Board. 


In making or reviewing findings of fact, the Board, and all others with 
responsibility for so doing under §§51.185 to 51.154, shall be convinced by 
a preponderance of the evidence, as would a trial court in a civil case. 
In determining whether there is a preponderance of evidence supporting 
the denial of a passport, the Board shall consider the entire record before it. 
The Board shall not take into consideration any confidential security infor- 
mation which is not part of the record. 


§51.162 Hearings. 


The record of proceedings held under §51.138 shall be made available to 
the applicant in connection with his appeal to the Board. The applicant 
may appear and testify in his own behalf, be represented by counsel, pre- 
sent witnesses and offer other evidence in his own behalf. The Passport 
Office may also present witnesses and offer other evidence. The applicant 
and witnesses may be examined by any member of the Board or by counsel. 
If any witness whom the applicant wishes to call is unable to appear per- 
sonally, the Board may, in its discretion, accept an affidavit by him or 
order evidence to be taken by deposition. Such deposition may be taken 
before any person designated by the Board and such designee is hereby 
authorized to administer oaths and affirmations for purposes of the deposi- 
tions. The applicant shall be entitled to be informed of all the evidence 
before the Board and of the source of such evidence, and shall be entitled 
to confront and cross-examine any adverse witness. 


s.s. 


§51.167 Notice of decision. 


The Board shall communicate to the Secretary of State the action that 
it recommends under §51.155. In taking action upon such recommendation 
of the Board, the Secretary shall not take into consideration any confiden- 
tial security information which is not part of the record. The decision of 
the Secretary shall be promptly communicated in writing to the applicant. 
(27 Fed. Reg. 344-45 (1962).) 


JUDICIAL DECISIONS 


By Covey OLIVER 


Of the Board of Edstors 


Protocol on the Privileges and Immunities of the European Coal and 
Steel Community—Artticles 11(b) and 16—basis and scope of 
Court’s jurisdiction—admissibility of appeal by Community official 
challenging validity of Belgian tax—right of official to file appeal 
in his own name—exhaustion of Community and national remedies— 
exemption from national taxation defined—indirect tax on Com- 
munity salary violation of Protocol 


Homstet v. Berarum.? Case No. 6-60, 6 Recueil de la Jurisprudence 
de la Cour 1125, 6 Sammlung der Rechtsprechung des Gerichtshofes 
1163 (1960). 


Court of Justice of the European Communities. Judgment of Dee. 16, 
1960. 


The plaintiff, a Belgian citizen and official of the European Coal and 
Steel Community, lodged this appeal against Belgium in the Court of 
Justice of the European Communities, alleging that Belgium had violated 
the Protoeol on the Privileges and Immunities of the E.C.8.C. by con- 
sidering his Community salary in determining the Belgian supplementary 
tax rate. Under Belgian revenue laws the supplementary tax (impôt 
complémentaire) is imposed in addition to various taxes on specific income. 
It is a progressively graduated tax assessed against the joint income of 
the spouses, irrespective of their individual earnings. The Belgian tax 
authorities took the position that, while plaintiff’s salary was tax exempt, 
it had to be considered in determining the tax rate upon ‘‘other taxable 
income’’ subject to the supplementary tax. In the plaintiff’s case, the 
‘‘other taxable income’’ referred to income received by his wife, who was 
not an official of the Community. | 

When the plaintiff, in express reliance on the Protocol on Privileges 
and Immunities, refused to declare his Community earnings, the Belgian 
tax authorities determined the supplementary tax rate on the basis of their 
own estimate of the plaintiff’s Community salary. Having exhausted all 
Belgian administrative, but not judicial, remedies, the plaintiff appealed 
to the Community Court. He requested the Court to declare that Belgium 


1 Translated from the German, digest of facts prepared, and opinion of the Court 
excerpted by Thomas Buergenthal, LL.B.; LL.M., Instructor in Legal Method, Law 
School, University of Pennsylvania. 
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had violated Article 11(b) of the Protocol. In addition, he sought an 
annulment of the tax assessment and an order compelling Belgium to pay 
him all sums with interest and cost on the amounts paid or to be paid by 
him to the Belgian tax authorities. 


1. Basis and Scope of Court’s Jurisdiction 


Under Article 16 of the Protocol on the Privileges and Immunities 
of the European Coal and Steel Community? in conjunction with 
Article 43 of E.C.8.C. Treaty,t the Court has jurisdiction over all dis- 
putes concerning the interpretation or application of the Protocol. 
The defendant asserts, however, that the Court lacks jurisdiction in 
this case, since the dispute does not involve the interpretation of the 
Protocol but rather the proper application of Belgian law to the in- 
come of plaintiff’s wife who herself is not an official of the Community. 

The Court cannot accept this argument. In reality, the question to 
be resolved in the instant case involves the determination of whether 
Article 11(b) of the Protocol permits member States to consider the 
salary an official receives from the Community in determining the tax 
rate to be imposed upon the wife’s income. Besides, the defendant 
in its answer has itself recognized this to be the issue. The question 
to be decided consequently involves the interpretation or application 
of the Protocol, specifically its Article 11(b). 


Next the Court proceeded to an examination of its power to annul legis- 
lative or administrative enactments of a member state, concluding that it 
lacked such power: 


The H.C.S.C. Treaty is governed by the principle of strict separation 
of powers between the institutions of the Community and of the mem- 
ber States. Community law does not grant to the institutions of the 
Community the power to annul legislative or administrative acts of 
member States. Thus, if the High Authority believes, for example, 
that a member State has violated the Treaty by passing or retaining 
legislation in conflict with the Treaty, it lacks the power to annul or 
void these provisions. Instead, the High Authority can only proceed 
in accordance with Article 88 of the Treaty by noting its violation and 
in conjunction therewith instituting the proceedings therein provided 
for, in order that the State involved repeal the acts in question. 

The same is true of the Court which, as the guardian of Community 
law under Article 31 of the Treaty, has jurisdiction based upon Article 
16 of the Protocol to decide any dispute involving its interpretation 
or application. It cannot, however, by its own authority void or annul 
laws or administrative acts of member States... . 


Rejecting the argument advanced by the plaintiff that the protection 
derived from the privileges and immunities would be meaningless and the 
judgment of the Court reduced to a mere advisory opinion, if the Court 


2 Art. 11(b) provides: ‘‘On the territory of each of the member States, and regardless 
of their nationality, the members of the High Authority and officials of the Community: 
(b) shall be exempt from any tax on salaries or emoluments paid by the Community.’’ 

3 Art. 16 provides: ‘‘Any dispute concerning the interpretation or application of the 
present Protocol shall be submitted to the Court.’’ 

4 Art. 48(1) states that ‘‘the Court shall exercise jurisdiction in any other case pro- 
vided for in an additional provision of this Treaty,’’ 
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could not annul illegal acts of national administrations and compel a de- 
linquent state to pay damages for injuries sustained thereby, the Court 
pointed ont: 


If the Court declares in its judgment that an administrative or legis- 
lative act of a member State violates Community law, then this State 
is required under Article 86 of the E.C.8.C. Treaty® to repeal this 
act and possibly to remedy the illegal consequences caused by it. This 
obligation follows from the Treaty and the Protocol, which have the 
force of law within the territories of the member States as a result of 
their ratification and precedence over national law. If the Court should 
in this case declare the tax assessment to be illegal, the Belgian govern- 
ment would be required to take the necessary steps to bring about its 
annulment and to compensate the plaintiff for such sums as may have 
been improperly collected. 


2. Admussibility of the Appeal 


The Court examined this question by asking, first, whether a private 
party was authorized under Article 16 of the Protocol to file such an appeal 
in his own name, and, secondly, whether he could do so without having 
exhausted the legal remedies available both under Community and na- 
tional law: 


An analysis of the relevant provisions [of the Protocol] leads to 
the following conclusion : 

Since the authors of the Protocol provided for a right of appeal 
under Article 16, they apparently intended thereby to assure observ- 
ance of the privileges and immunities provided for in the Protocol 
not only in the interest of the Community and its institutions, but also 
in the interest of those persons who were made the subjects of these 
privileges and immunities. On the other hand, it was apparently 
also intended to benefit the member States and their administrative 
authorities, who must be protected against a too sweeping interpreta- 
tion of the privileges and immunities. It appears consequently en- 
tirely permissible that an official of the Community institute an appeal 
in the Community Court against his own government. 


* t * $ .- * 


While the privileges' and immunities were granted ‘‘solely in the 
interest of the Community,’’ it should not be overlooked that they were 
expressly granted ‘‘to officials of the institutions of the Community.’’ € 
The fact that the privileges, immunities and conveniences are designed 
to serve the public interest of the Community, clearly justifies the 
powers vested in the High Authority to determine the classes of off- 
cials to which the Protocol shall apply (Article 12), or, if necessary, 
to waive the immunity of an official (Article 18(b)). But this does 
not mean that these privileges were granted to the Community rather 
than to the officials. This construction is, furthermore, justified by 
the wording of the above-mentioned provisions. 


5 Art. 86(1) provides: ‘‘The member States bind themselves to take any appropriate 
general and particular measures to ensure the execution of their obligations under the 
decisions and recommendations of the institutions of the Community, and to facilitate 
the accomplishment of the Community’s objectives.?? 

6 Protocol on Privileges and Immunities, Art. 13(1). 
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It follows that the Protocol grants to the persons therein mentioned 
a personal right [subjektives Recht] protected by the right of appeal 
provided for in Article 16 of the Protocol. 


Having established the right of an official to file the appeal in his own 
name, the court turned to the question of exhaustion of remedies: 


Article 16 of the Protocol, according to which ‘‘any dispute con- 
cerning the interpretation or application of the . . . Protocol shall be 
submitted to the Court,’’ contains no reference to any procedure, which 
might have to be instituted prior to the filing of an appeal with the 
Community Court. Anyone who believes himself aggrieved by an 
improper interpretation or application of this Protocol may, according 
to the wording of this Article, submit the dispute to the Court. It 
follows that officials of the Community are authorized under Article 
16 to appeal to the Court against their national government without 
having previously proceeded in accordance with any other procedure 
provided for under provisions of Community or domestic law. 


While acknowledging that it was a fundamental principle of the E.C.S.C. 
Treaty that private parties could not appeal directly to the Court against 
a treaty violation by a member state, and that it was up to the High 
Authority to proceed in such a case in accordance with Article 88 of the 
treaty, the Court pointed out that 


[I]t could surely not have escaped the authors of the Treaty that 
the ‘‘disputes,’’ which would arise from the ‘‘interpretation or applica- 
tion” of the Protocol would consist mainly of differences of opinion 
between the persons to whom the Protocol grants certain privileges 
and immunities on the one hand, and the authorities who have an 
interest in a narrow interpretation of these privileges and immunities 
on the other. Viewed in this light, the parties to the instant litigation 
would certainly seem to represent the typical parties to the ‘‘dispute’”’ 
within the meaning of Article 16. 


+ * * + + 


In addition, it must be determined whether the appeal is inadmis- 
sible, because the plaintiff may not have exhausted the administrative 
and judicial remedies available to him under the law of his home 


conntry. 


In this connection, the Court found that the plaintif had exhausted 
his administrative remedies under Belgian law but not the available judicial 
remedies : 


The Treaties establishing the European Communities have not placed 
the Community Court above national judicial tribunals in the sense 
that the decisions of these courts can be appealed to the Community 
Court. The Community Court, on the other hand, has exclusive juris- 
diction as far as the interpretation of the Protocol is concerned. As 
already indicated, the Treaties are based on the principle of strict 
separation of jurisdiction between the Community Court on the one 
hand, and national judicial tribunals on the other. It follows there- 
from that any overlapping of these separate jurisdictions is precluded. 
Once the Court has jurisdiction, there can be no talk of prior ‘‘ex- 
haustion’’ of local remedies, since this would amount to the submission 
for resolution of one and the same legal dispute first to national courts 
and subsequently to the Community Court. 
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Since the Court has jurisdiction to decide the instant case within 
the limits indicated above, the plaintiff’s failure to exhaust his coun- 
try’s judicial remedies cannot be a bar to the admissibility of this 

_ appeal. -` 

Accordingly, the plaintiff’s right to appeal has been clearly estab- 
lished. The appeal is, therefore, admissible insofar as the Court has 
jurisdiction to grant the relief requested. 


3. On the Merits 


Here the Court found that the use of plaintiff’s Community salary to 
determine the supplementary tax rate was an indirect tax violating the 
Protocol. After pointing out that ‘‘under Article 86 of the H.C.S.C. Treaty 
the competent Belgian authorities are accordingly bound to remedy the 
effect of the act which brought about the tax assessment and its authoriza- 
tion,’’ the Court held that: 


a. The Protocol on the Privileges and Immunities of the E.C.S.C. 
prohibits member States from imposing any tax on an official of the 
Community, if this tax is based in whole or in part on his compensation 
received from the Community. 

b. The Protocol also prohibits consideration of this compensation 
in determining the tax rate on income from other sourees. 

c. The same is true as far as taxes are concerned which are owed 
by a spouse of such official, if the tax is assessed jointly against the 
spouses. 


U. 8.-Polish Claims Settlement Agreement—claims for property of 
American nationals in the Polish Eastern Territories now a part of 
the USSR—Poland not responsible for takings in that territory 
after September 17, 1939 


Cuamm oF Srupera AND Moamanski.* Mimeographed Decisions Nos. 
PO 62 and 68. 

Foreign Claims Settlement Commission of the United States, Dec. 20, 

1961. 


FINAL DECISION OF THE COMMISSION 


These claims are based upon the asserted ownership and loss by the 
claimants, Lena Suupera and Musia Moamansxi, of property situated in 
Nieswiez, Krzywoszyn, and Ostrow in which each claims a one-half interest. 
The loss was alleged to have occurred after World War II, when territory 
including these three communities was ceded to the U.S.S.R. 

Under Section 4(a) of the International Claims Settlement Act of 1949, 
as amended, the Commission is given jurisdiction over claims of nationals 
of the United States included within the terms of the Polish Claims Agree- 
ment of 1960,? Article 2 of which provides: 


* Reported in full through the good offices of the Honorable Edward D. Re, Chairman 
of the Commission. The United States has not yet found it possible to publish an 
official collection of the decisions of the Foreign Claims Settlement Commission. In view 
of this serious deficiency in the preservation and distribution of prime soures material, 
we shall from time to time report key or ‘‘pilot’’ decisions of the Commission here.—Eb, 

145 A.J.I.L. Supp. 58 (1961). 355 A.JIL. 540 (1961), 
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Claims to which reference is made in Article 1 and which are settled 
a discharged by this Agreement are claims of nationals of the United 
tates for 


(a) the nationalization or other taking by Poland of property and 
of rights and interests in and with respect to property ; 

(b) the appropriation or the loss of use or enjoyment of property 
under Polish laws, decrees or other measures amiiiag or re- 
stricting rights and interests in and with respect to prop- 
erty ... ; and 

(c) debts owed by enterprises which have been nationalized or 
taken by Poland and debts which were a charge upon property 
which has been nationalized, appropriated or otherwise taken 
by Poland. (Underlining added.) 


If an award is to be made on a claim filed under the Agreement, the 
Commission must find that the claim comes within the purview of the above- 
quoted Article. Hence, a claim may be compensable only if based upon 
a loss arising from a nationalization, appropriation, or other taking of 
property by the Government of Poland. 

In Proposed Decisions issued on April 19, 1961, the Commission found 
that Nieswiez, Krzywoszyn, and Ostrow are situated in the so-called Polish 
Eastern Territories which are now a part of the U.S.S.R., and that the 
Government of Poland had no control over these territories after September 
17, 1939, and no sovereignty over the territories after August 16, 1945. 
It was concluded that there could not have been a nationalization, appro- 
priation, or other taking of property there by the Government of Poland 
after September 17, 1939, and the claims accordingly were denied. 

The claimants have objected, stating that the Eastern Territories re- 
mained under Polish sovereignty until August 16, 1945; that in July 1944 
a Polish army, formed in the U.S.S.R., liberated the Eastern Territories 
with the help of the Soviet Army; that when Lublin (in present-day 
Poland) was freed, a Committee of National Liberation proclaimed itself 
the Provisional Government of Poland; that between July 1944 and August 
1945 this government confiscated all Jewish property, acting under Polish 
law in territory under Polish sovereignty, and administered the property 
confiscated in the Eastern Territories until cession of the area to the Soviet 
Union. 

The Commission has stated that the Eastern Territories have been under 
the sovereignty of the U.S.S.R. since August 16, 1945, and this is not 
disputed. The Commission has not held, and does not now hold, that 
sovereignty passed to the Soviet Union on any earlier date, it being sufi- 
cient for the purpose of this decision to find, as was done in the Proposed 
Decision, that the territory was beyond the control of the Polish Govern- 
ment after September 17, 1939. Claimants’ allegations regarding events 
between July 1944 and August 1945 are found to be contrary to fact. 

Except for a short-lived ‘‘Congress Poland’’ (1815-1832), there was no 
independent state of Poland from the time of the Third Partition in 1795 
until the close of World War I. Although the Allied Governments agreed 
upon a reconstitution of Poland, the Paris Conference of 1919 was unable 
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to settle the matter of its eastern boundary, and hostilities continued be- 
tween Poland and Russia in 1919 and 1920. The Curzon Line, which 
approximates the present boundary, had its origin when the northern half 
of the present line was proposed on December 8, 1919 by the Supreme 
Council of the Allied and Associated Powers for purposes of an armistice. 
It was rejected by both belligerents. Polish forces drove deep into Russia 
in the spring of 1920, but by July 10, 1920 had retreated to the gates of 
Warsaw, and announced that they would accept an armistice along the 
proposed line. In a note to the Russians, Lord Curzon, the British Foreign 
Secretary, extended the line southward to its present length. Russia de- 
clined the proffered armistice, and the conflict continued with the Poles 
prevailing until the Treaty of Riga was signed on October 12, 1920, estab- 
lishing a border well to the east of the Curzon Line, and embracing between 
the two lines the Eastern Territories of interest herein. Both governments 
approved the treaty on March 18, 1921. It was recognized by the Council 
of the League of Nations on February 3, 1923, by the Conference of Ambas- 
sadors on March 15, 1923, and by the United States on April 5, 1923, and 
remained unchallenged until 1939. During this period, privately owned 
property in the Eastern Territories was located within Poland and might 
have been subjected to Polish nationalization measures had the Government 
of Poland embarked upon any such programs. 

Shortly before the onslaught of World War II, the Ribbentrop-Molotov 
agreement was signed on August 23, 1939, binding Germany and the 
U.S.S.R. to mutual non-aggression. By a secret protocol to the agreement, 
spheres of interest were laid down for application ‘‘in the event of a ter- 
ritorial and political rearrangement.’’ Such an event occurred when Ger- 
many invaded Poland on September 1, 1939, and Russia followed suit on 
September 17, at which time the Polish Government fled the country to 
operate in exile from Rumania, France, and finally London. Poland was 
occupied completely by German and Russian forces, meeting at the 
Ribbentrop-Molotov line, which corresponded partially with the Curzon 
Line and otherwise was more favorable to the Soviet Union. This line was 
formalized by German-Russian treaty on September 29, 1939. The Polish 
Government in Exile rallied Polish armed forces to Allied support, but was 
at no time able to enforce its. will in Poland. 

On June 22, 1941, Germany attacked Russia. The British then moved 
to reconcile its old and new allies, Poland and Russia. After a month of 
negotiations, during which the Russians insisted that their western frontier 
was not open to discussion, an agreement was signed in London on July 30, 
1941 by representatives of Poland and the U.S.S.R., which stated, among 
other things, that earlier German-Russian agreements had lost their valid- 
ity, but was silent as to where the Russo-Polish frontier should be fixed. 
The Poles had wanted more than mere dissolution of the Ribbentrop- 
Molotov line, and had striven for specific treaty recognition of the 1921 
boundaries ; but they signed the agreement in the knowledge that they could 
get nothing better. > 
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In the meantime, however, the Eastern Territories had been incorporated 
formally into the Soviet Union, supposedly according to the will of the 
inhabitants as freely expressed in a ‘‘plebiscite’’ held shortly after the 1939 
Russian invasion. Immediately upon occupation of Eastern Poland in 
1939, Soviet authorities had removed all members of State and local govern- 
ment administrations from office, arresting most of them, and appointing 
so-called ‘‘temporary administrations’’ in their place, composed principally 
of Red Army officers and Soviet officials. On October 6, 1939 an election 
was scheduled for October 22, 1939 of National Assemblies for the Western 
Ukraine and Western White-Ruthenia, which between them would govern 
the Eastern Territories. On the latter date, elections were conducted by 
the Red Army, NKVD, and Communist organizers. The two National 
Assemblies convened in Lwow and Bialystok, and on October 27 and 29, 
enacted resolutions for incorporation of their territories into the U.S.S.R. 
Formal incorporation of Western Ukraine was accomplished by Decree of 
the Supreme Council of the U.S.S.R. on November 1, 1939, and of Western 
White-Ruthenia on November 2, 1939. 

The Poles now hopefully interpreted the London Agreement of July 30, 
1941 as Soviet recognition of the pre-1939 boundary, but the Soviet Govern- 
ment would not commit itself, and made no move to disincorporate the 
territories. At every opportunity, the London Poles expressed their claim 
to all territory within their pre-war boundaries, but were met with official 
silence. In any event, all of Poland and the Eastern Territories was now 
under German control, with the battle line well into Russian territory. 
As they had advanced, the Germans had incorporated Western Poland into 
the Reich in two Gaus—Danzig and Warthegau. The rest of Poland up 
to the Ribbentrop-Molotov line was given the name General Government. 
Lands east of the line were administered separately, as part of German- 
oceupied Russia. 

Friction arose between the London Poles and the Soviet Government 
over many things, not least over the citizenship status of Poles who had 
fled or been deported to Russia. On November 29, 1939, a Soviet Decree 
stated that all citizens of Western districts of the Ukrainian and White- 
Ruthenian Soviet Socialist Republics who were present in those districts 
on November 1 and 2, 1939, acquired Soviet citizenship. As evidence of 
‘good will,” the Soviet Government exempted persons of ‘‘Polish origin”? 
from this automatic Soviet citizenship; but on January 16, 1943 they 
eliminated this exception. 

On February 19, 1943 an article PA in Radianska Ukraina, setting 
forth in print for the first time since the agreement of July 30, 1941, the 
Russian claim to retention of the Eastern Territories, and characterizing 
Polish pretensions as wholly unjustified. A stiff Polish note of February 
25 elicited a Soviet reply of March 1, 1943 invoking the Atlantic Charter 
of August 14, 1941 as justification for the Curzon Line. Then, in April 
"1948, the Germans announced the discovery at Katyn of a mass grave of 
thousands of Polish officers who had been missing since taken as prisoners- 
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of-war by the Russians. The Poles appealed to the International Red Cross 
for an investigation, whereupon the Soviet Union broke off diplomatic 
relations with the Polish Government in Exile, stating that the motive for 
the Katyn accusations was to wrest concessions from them regarding the 
Eastern Territories. 

The British now began urging the London Poles to accept the inevita- 
bility of the Curzon Line. With the tide of battle running in its favor, 
the Soviet Government issued a statement on January 11, 1944 that the 
injustices of the 1921 Riga Treaty had been rectified by the 1939 incorpora- 
tion of the Eastern Territories into the Soviet Union, and that Poland 
must be reformed by the acquisition of German lands in the west. The 
eastern boundary was to be the Curzon Line, but willingness to negotiate 
adjustments therein as warranted by population majorities was expressed. 
It was already apparent, however, that the Kremlin would not be satisfied 
to see the Polish Government in Exile restored to power. In Moscow, a 
Union of Polish Patriots had been formed among pro-Soviet Poles in 1948, 
and was groomed for eventually taking over the government, of a liberated 
Poland. Pro-Soviet resistance elements from Poland were added, and the 
group became the Polish Committee of National Liberation, pledged to 
recognize the Curzon Line as their eastern frontier. 

In July 1944 the Red Army crossed the Curzon Line at the Bug River, 
and so, in the official Soviet view, entered Poland. As Soviet troops moved 
westward, the Polish Committee of National Liberation moved with them, 
establishing themselves in Lublin, and receiving from the Red Army the 
responsibility for civil administration behind the front. On December 31, 
1944, they proclaimed themselves the Provisional Government of Poland 
and were recognized as such by the Soviet Government on January 5, 1945. 

At the Yalta Conference in February 1945, Roosevelt, Churchill, and 
Stalin agreed formally on the Curzon Line, with slight modifications in 
Poland’s favor, and decided that the Lublin Government must be reorgan- 
ized to include democratic leaders from the West, and must then hold free 
elections. A commission established to work out details was unable to agree, 
and a months-long deadlock ensued. The deadlock was broken by Mr. 
Harry Hopkins, representing President Roosevelt [sic: President Truman] 
in a June visit to Moscow, after which the commission quickly agreed upon 
a list of leaders. On June 28, 1945 the new Polish Provisional Government 
of National Unity was installed, with a twenty-man Cabinet including six- 
teen Lublin members. British and United States recognition came on July 
5, 1945. The new government and the Soviet Union formalized their 
mutual frontier by the treaty of August 16, 1945, since which time the 
Eastern Territories have been indisputably under Soviet sovereignty. 

From the above historical narrative, it will be seen that at no time since 


1 Sources include: Mikolajezyk, The Pattern of Soviet Domination; Churchill, The 
Second World War; Kirkien, Russia, Poland and the Curzon Line; Shotwell & Laserson, 
Poland and Russia, 1919-1945; Grabski, The Polish-Soviet Frontier; Jordan, Poland’s 
Frontiers, 
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September 17, 1939 could there have been a nationalization or other taking 
of property in the Eastern Territories by a Polish Government. During 
a six-month period from January 5, 1945 to July 5, 1945, there were two 
rival Governments of Poland—the Lublin group which was recognized by 
the Soviet Union, and the London group recognized by Britain, the United 
States, and other nations. The London Poles, who had held out for reestab- 
lishment of the 1921 eastern frontier, never regained power within the coun- 
try from which they had been exiled. The Lublin group, the only one to 
which the claimants’ allegations could refer, was the pro-Soviet group 
which had pledged its acceptance of the Curzon Line as the eastern bound- 
ary of Poland before any Polish territory was liberated. As the liberation 
progressed, it was this group which received civil authority over lands 
west of the Curzon Line, and evolved into the postwar Government of 
Poland. The claimants’ allegations of circumstances under which Polish 
taking of property in the Eastern Territories might have been accomplished 
between July 1944 and August 1945 are without foundation and contrary 
to fact. 

In the instant claims, there is no evidence that the property of the claim- 
ants was nationalized or otherwise taken by the Government of Poland 
or any other government at any time. True, there was a transfer of 
sovereignty, from Poland to the U.S.S.R., of the territory in which the 
property was located; but, whether this occurred on August 16, 1945 or 
earlier, the transfer of sovereignty did not constitute a taking of the private 
property of individuals within the territory, and in itself did not disturb 
the title of private individuals to property. A taking by the Government 
of Poland of property owned by United States nationals in the Eastern 
Territories, when that government had the sovereign right and the power 
to effectuate such a taking, might give rise to a compensable claim under 
the Agreement. The loss of sovereignty over the territory was not a taking 
of private property within the territory by the Government of Poland; 
and a later taking of such property by the new sovereign is not within 
the purview of the Polish Claims Agreement. 

Notwithstanding the claimants’ allegations to the contrary, the Com- 
mission affirms its findings that the Eastern Territories were beyond the 
control of a Polish Government after September 17, 1939, and outside the 
sovereignty of the Government of Poland after August 16, 1945. Inasmuch 
as the claimants’ property was located within the Eastern Territories, it 
is manifest that there could not have been a nationalization or other taking 
thereof by the Polish Government during or after World War II. Accord- 
ingly, the claims are denied. 


Dated at Washington, D. C. 
Dee. 20, 1961 
Epwarp D. Re 
THEODORE JAFFE 
LaVern R. Diuwea 
Commissioners 
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Immunity of foreign state—merchant vessel seized by Cuban state 
in Cuban waters and later hi-jacked and brought into U. S. territory 
—unconstitutionality of President’s direction to Coast Guard if 
intended to exclude U. 8. Marshal from arrest of vessel under libels 
fled in Admiralty—claim of immunity in court by foreign state in 
relationship to suggestion of immunity by Department of State— 
effect of repudiation of partial waiver of immunity by foreign state 
in Louisiana court proceeding—findings as to ownership and posses- 
sion by Department of State not required in relationship to Depart- 
ment’s decision whether to “suggest and allow” immunity 


Ricw y. Naviera Vacusa, S.A. AND REPUBLIC or CUBA; Mayan Lavzs, 
S.A. v. Repusiio or Cusa anD Toe M/V Banta DE NIPE; Untren 
Fruit Suear Co. v. 5,000 Tons or SUGAR; NAVARRO AND OTHERS vV. 
Tas M/V Bamm pe Niere. 295 F.2d 24. 


United States Court of Appeals, Fourth Circuit, September 7, 1961. 


The vessel Bahia de Nipe sailed on August 8, 1961, from Cuba with a 
cargo of 5,000 bags of sugar destined for a Russian port. When on August 
17 the ship was about 300 miles east of Bermuda the master and ten of 
his crewmen put the rest of the crew under restraint, turned the vessel 
towards Hampton Roads, Virginia, and notified the Coast Guard of their 
intention to seek asylum in the United States. As they crossed the three- 
mile limit and neared the entrance to the Chesapeake Bay the vessel was 
met by the Coast Guard and taken to anchorage off Lynnhaven, Virginia. 

These proceedings were begun on August 18 by the filing of a libel 
against the vessel on behalf of two longshoremen who had earlier recovered 
judgments against the Republic of Cuba and Naviera Vacuba, S.A. The 
latter owned the vessel before she was taken over by the revolutionary 
government of Cuba. Shortly thereafter another libel was filed against 
the ship and cargo by Mayan Lines, S.A. which had previously recovered 
judgment by consent in a state court of Louisiana in the sum of $500,000 
against the Republic of Cuba. A third libel was filed against the cargo 
only by the United Fruit Sugar Company which claimed that the sugar 
belonged to it, having been unlawfully confiscated in Cuba by the revolu- 
tionary government. Libels for wages were also filed by the defecting 
master and the ten crew members. 

Upon the institution of these suits in the United States District Court 
for the Eastern District of Virginia at Norfolk, the Clerk, pursuant to 
law and the practice of the court, issued the customary in rem process and 
delivered the same to the United States Deputy Marshal to be served upon 
the ship. Service, however, was prevented by the Coast Guard, which 


1 Per Curiam opinion in full. The opinion of Hoffman, D.J., below, 197 F.Supp. 710 
(U. 8. Dist. Ct., E. Dist., Virginia, Aug. 29, 1961) was affirmed, and should be consulted 
for detailed examination of the major problems, especially with respect to the issue of 
executive-judicial relationships involved in (1) the attempt of the Coast Guard to keep 
the U. S. Marshal from arresting the vessel and (2) the authority of the Department of 
State as to ‘‘suggestion and allowanee’’ of immunity. 
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purported to act ‘‘pursnant to orders’’ and in reliance upon the authority 
of 50 U.S.C.A. §191. On being advised of this interference with the 
Marshal in the performance of his duties, the District Judge issued an 
order directed to the Captain of the Port and the Commander of the Coast 
Guard, requiring them to appear and to show cause why an order should 
not be entered permitting the Marshal to board the vessel to execute the 
writs. 

A number of communications from and on behalf of the Secretary of: 
State addressed to the Attorney General were presented to the court by 
the United States Attorney.2 While infelicitously expressed, we think these 
sufficiently set forth the requisites of a valid suggestion for the allowance 
of sovereign immunity. 

Arguments extending over several days were heard by the District Court 
which then held that the Coast Guard and those who had directed it acted 
in excess of their authority in preventing the service of the court’s process. 
We likewise do not condone the Coast Guard’s refusal to permit the Marshal 
to serve the process and find no authority therefor in section 191. 

We turn to a consideration of the other questions raised. The chief 
defense, indeed the only one argued by the Government, is that the Re- 
public of Cuba is a sovereign power immune from the jurisdiction of the 
courts of the United States, and that when the Department of State ac- 
cepted Cuba’s claim of ownership, possession and public operation of the 
ship, and ownership of the cargo, and so certified to the court and suggested 
that sovereign immunity be accorded, the court was bound to respect the 
determination and suggestion of the State Department. 

The libellants argue that before sovereign immunity may be granted 
they should be heard by the court on whether the foreign government is 
in fact the owner and possessor of the property in question and, as to the 
ship, whether she was operated by that government not commercially but 
in a public capacity. 

Mayan Lines, S.A. showed in addition that in the state court action 
wherein its $500,000 judgment was obtained against the Republic of Cuba, 
the defendant specifically waived its sovereign immunity in respect both 
to the adjudication of liability and the enforcement of the judgment by 
execution. It argued that it is both illegal and unconscionable for Cuba 
to attempt in the present proceedings to repudiate its unlimited waiver, 
solemnly made in the course of the Louisiana litigation. 

For the libellant, United Fruit Sugar Company, evidence was adduced to 
prove that the very bags of sugar constituting the cargo were its property, 
expropriated from the company’s plants in Cuba. Accordingly, this libel- 
lant asserted that release of the cargo under the doctrine of sovereign 
immunity, upon the mere certificate of the State Department without oppor- 
tunity for further inquiry, would deprive it of its property without due 
process of law in violation of the Fifth Amendent. Similar contentions 
under the Fifth Amendment were advanced by the other libellants. 

Despite these contentions, we conclude that the certificate and grant of 


2197 F. Supp. 710, at 714-715. Quoted above, pp. 527-528. 
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immunity issued by the Department of State should be accepted by the 
court without further inquiry. Ex parte Republie of Peru, 318 U.S. 578, 
63 S.Ct. 798, 87 L.Ed. 1014. See also Republic of Mexico v. Hoffman, 324 
U.S. 30, 65 S.Ct. 530, 89 L.Ed. 729; Compania Espanola De Navegacion 
Maritima, S.A. v. Navemar, 303 U.S. 68, 58 S.Ct. 482, 82 L.Ed. 667. We 
think that the doctrine of the separation of powers under our Constitution 
requires us to assume that all pertinent considerations have been taken 
into account by the Secretary of State in reaching his conclusion. 

The fact that the Mayan Lines’ judgment was rendered in the Louisiana 
court after a specific waiver of immunity by the Cuban Government, both 
with respect to liability and enforcement of the judgment, does not signifi- 
cantly distinguish its position from that of the other libellants, in view of 
the controlling effect that must be given the State Department’s action. 
We do not mean to suggest that the contention raised by this libellant as to 
the effect to be given the waiver would not be a suitable subject of inquiry 
in the absence of State Department action. In that case the question 
would be a proper one for the court to consider. The certification and sug- 
gestion of immunity, however, which has been made by the State Depart- 
ment in this matter affecting our foreign relations, withdraws it from the 
sphere of litigation. Especially is this so when the presence of the ship 
within the territorial jurisdiction of the court is made possible only by the 
barratry of the shipmaster. Refusal of the State Department in these 
circumstances to enforce Cuba’s earlier waiver over its present assertion 
of immunity is within the Department’s authority, and constitutes no vio- 
lation of the libellant’s rights under the Fifth Amendment. 

The legal questions at stake are substantial, and we will withhold our 
mandate for a period of five days in order that the libellants may, if they 
see fit, apply to the Supreme Court of the United States, or a Justice 
thereof, for a stay pending review. 

The order of the District Court is 

Affirmed. 


Jurisdiction of Federal courts as to torts committed in violation of 
the law of nattons—parent’s use for minor child of passport of state 
other than that of child’s nationality—recognition in U. 8. of custody 
order in state of child’s nationality under Moslem personal law 


ÅBDUL-RAHMAN Omar ADRA v. Curr. 195 F.Supp. 857. 
United States Federal District Court, Maryland, June 30, 1961. 


Plaintiff, a national of Lebanon, brought a suit in the United States court 
against his former wife, who resumed Iraq nationality after a divorce from 
plaintiff and is now a resident alien married to an American citizen. Juris- 
diction is alleged under 28 U.S.C. §1350, 1 Stat. 1850 (1789). The statute 
provides that the Federal district courts shall have original jurisdiction: 
“. , . of any civil action by an alien for a tort only, committed in violation 
of the law of nations or a treaty of the United States.” The plaintiff’s 
cause of action under this statute for equitable relief is based on his 
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former wife’s alleged failure to transfer to him custody of their minor 
daughter at age nine, as directed by an order of the Religious Court of 
Beirut, made a part of a judicial confirmation of divorce in Lebanon under 
Article 391 of the Lebanese Code of Personal Status, which applies gen- 
erally accepted Mohammedan Law to the domestic relations of Moslems 
in Lebanon. Both parties are Sunnite Moslems and at the time of the 
proceeding in Lebanon had Lebanese nationality. The defendant, how- 
ever, was not’ personally served, but cited by publication in Lebanon. 
Plaintiff alleges that in 1954 defendant caused the child, then under nine 
and in the defendant’s sole custody, to be included in defendant’s Iraqi 
passport, concealing the child’s full name and nationality, adding that in 
1959 the defendant obtained a new Iraqi passport in Washington which 
ineluded the child under her first name only. In 1960 the Iraqi Embassy 
in Washington notified defendant that. the child would have to be taken 
off the passport, because of her Lebanese nationality. Thereafter, how- 
ever, the defendant had her status and that of the child adjusted for perma- 
nent residence in the United States, the child’s surname being stated as 
that of her mother and her nationality as Iraqi. 

The court first decided that the action brought was one ‘‘for tort only” 
under common law principles, relying on Prosser on Torts (2d ed.) §108, 
and various law review articles. The court then went on to consider 
whether the tort was one committed in violation of the law of nations, and 
on this said: 


... The statute in question, 28 U.S.C.A. §1850, was first enacted 
in 1789, 1 Stat. 77. It contains no requirement that any pecuniary 
claim be made. Despite its age, only six cases and one opinion of At- 
torney General Bonaparte, 26 Op.Atty.Gen. 250 (1907), are cited in 
the annotations. Bolchos v. Darrell, D.S.C., 3 Fed.Cas. pages 810, 
811, No. 1,607, involved neutral property, slaves, in an enemy ship 
captured and brought into the port of Charleston and a treaty between 
the United States and France. Relying on the statute in question 
here, Judge Bee said: ‘‘It is certain that the law of nations would 
adjudge neutral property, thus circumstanced, to be restored to its 
neutral owner; but the 14th article of the treaty with France alters 
that law, by stipulating that the property of friends found on board 
the vessels of an enemy shall be forfeited. Let these negroes, or the 
money arising from the sale, be delivered to the libellant.”’ 

Defendants argue that international law is divided into two mu- ` 
tually exclusive branches, the law of nations and private international 
law. Hilton v. Guyot, 159 U.S. 113, 16 S.Ct. 139, 40 L.Ed. 95, relied 
on by defendants, does not so hold; there is some intertwining of the 
branches. Hyde’s International Law, 2d Rev. ed., 1945, vol. 1, sec. 
11A, pp. 33-34, under the heading ‘‘The Relation of International 
Law to Private Individuals” says: ‘‘The commission of particular 
acts, regardless of the character of the actors, may be so detrimental 
to the welfare of the international society that its international law 
may either clothe a State with the privilege of punishing the offender, 
or impose upon it the obligation to endeavor to do so. The offender 
may be a private individual; and when he is subjected to the imposi- 
tion of a penalty, he comes into close contact with the law of nations. 
Whenever he commits acts on account of which a country not his own 
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may not unlawfully proceed to punish him even though they are 
consummated beyond the limits of its territory and have no connection 
therewith, or whenever he commits acts which the territorial sovereign 
of the place where they are committed is under an obligation to 
endeavor to prevent or penalize, he feels the direct consequence of what 
that law permits an offended sovereign to do, or enjoins a law- 
respecting sovereign to do. In both situations, it is not unscientific 
to declare that he is guilty of conduct which the law of nations itself 
brands as internationally illegal. For it is by virtue of that law that 
such sovereign acquires the right to punish and is also burdened with 
the duty to prevent or prosecute. 

The injunctions of international law that may be applicable 
to the private individual do not necessarily disappear when he enters 
the territory of his own or of any other State. He learns that there 
are acts of which that law there itself forbids the commission by any 
one whomsoever. Evidence of this has long been reflected in the 
statutory law of the United States, which subjects to penalties one 
who in any manner ‘offers violence to the person of a public minister, 
in violation of the law of nations,’ and which confers upon the United 
States District Courts original jurisdiction of ‘all suits brought by 
any alien for a tort only, in violation of the law of nations or of a 
treaty of the United States’.”’ 
` In United States v. Arjona, 120 U.S. 479, 488, 7 S.Ct. 628, 632, 

80 L.Ed. 728, Chief Justice Waite declared: “It remains only to 
consider those questions which present the point whether, in enacting 
a statute to define and punish an offense against the law of nations, 
it is necessary, in order ‘to define’ the offense, that it be declared in 
the statute itself to be ‘an offense against the law of nations’. This 
statute defines the offense, and if the thing made punishable is one 
which the United States are required by their international obligations 
to use due diligence to prevent, it is an offense against the law of 
nations. Such being the case, there is no more need of declaring in 
the statute that it is such an offense than there would be in any other 
criminal statute to declare that it was enacted to carry into execution 
any other particular power vested by the Constitution in the Govern- 
ment of the United States. Whether the offense as defined is an 
offense against the law of nations depends on the thing done, not on 
any declaration to that effect by Congress.”’ 

In the instant case, despite the fact that the child Najwa was a 
Lebanese national, not entitled to be admitted to the United States 
under an Iraqi passport, defendant concealed ‘Najwa’s name and 
nationality, caused her to be included in defendant’s Iraqi passport, 
and succeeded in having her admitted to the United States thereby. 
These were wrongful acts not only against the United States, 8 
U.9.C.A. §1182, 18 U.S.C.A. §1546, but against the Lebanese Republic, 
which is entitled to control the issuance of passports to its nationals. 
See Kent v. Dulles, 357 U.S. 116, 121, 78 S.Ct. 1118, 2 L.Hd.2d 1204, 
where the Court quoted from Urtetiqui v. D’Arbel, 9 Pet. 692, 699, 
9 L.Ed. 276, as follows: ‘‘[A passport] is a document, which, from 
its nature and object, is addressed to foreign powers; purporting only 
to be a request that the bearer of it may pass safely and freely; and 
is to be considered rather in the character of a political document, 

.by which the bearer is recognized, in foreign countries, ag an American 
citizen; and which, by usage and the law of nations, is received as 
evidence of the fact.” See also Hackworth, Digest of International 
Law, vol. ITI, ch. X, 1942. 
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. .. The wrongful acts were therefore committed in violation of the 
law of nations. And since they caused direct and special injury to 
the plaintiff, he may bring an action in tort therefor. 


The court then considered the question whether jurisdiction should be 
declined under the general practice of Federal courts (usually in diversity 
of citizenship cases or on habeas corpus) to decline jurisdiction in cases 
involving domestic relations. It recognized that the authorities raise ‘‘a 
grave doubt’’ as to whether the court should entertain jurisdiction in cus- 
tody disputes, but concluded that it should take jurisdiction here, because: 


. . . The importance of foreign relations to our country today cautions 
federal courts to give weight to such considerations (nationality, entry, 
position of plaintiff as a citizen of a friendly nation with which the 
United States has long had cultural contacts) and not to decline juris- 
diction given by an Act of Congress unless required to do so by domi- 
nant considerations. 


Finally, the court ruled that, despite the nature of the service on the 
defendant in the Lebanese proceeding, the decree could be recognized here 


. . . to the same extent [a court] would recognize a similar decree of 
a court of one of the United States, without being foreclosed thereby 
from deciding whether the equitable relief requested should be granted, 
and particularly, whether the granting of such relief would be in the 
best interests of the child. 


On the latter point the court decided the child should remain with her 
mother and dismissed the complaint on the merits. 


Notes 


Civil aviation—Warsaw Convention— ‘willful misconduct’’—regula- 
tions of country of take-off not conclusive on determination of mean- 
ing of treaty term 


In a suit for wrongful death in a crash in Irish waters following take-off 
from Shannon, Ireland, the defendant airline attempted to avoid plaintiff’s 
contention that the ‘‘willful misconduct’’ exception to limitation of lia- 
bility under the Warsaw Convention was applicable, by showing com- 
pliance with Irish regulations regarding the use of life vests. In the course 
of deciding that the airline was guilty of ‘‘ willful misconduct’’ within the 
meaning of the treaty, the court said that it was ‘‘. .. not bound by the 
limits of the Irish Government’s regulations as to when life vest instruc- 
tions should be given to fulfill the duty of care owed to passengers.” 
K.L.M. v. Tuller, 292 F.2d 775 (U.S.Ct.A., D. C. Cir., June 23, 1961). 


Legislative jurisdiction—injury on a drilling platform outside Louisi- 
ana’s off-shore waters—applicable law is Federal maritime law under 
Outer Continental Shelf Lands Act 


An oil well worker [‘‘roughneck’’] was injured on a drilling platform 
affixed to the floor of the Gulf of Mexico 65 miles off the coast of Louisiana. 
The issue was whether the admiralty doctrine of laches or the Louisiana 
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statute of limitations was applicable. The court ruled that the location 
was substantially seaward of Louisiana’s ‘‘historic maritime boundary”’ 
recognized in the Submerged Lands Act, 43 U.S.C. §§1801-1315, and in 
the area defined by the Outer Continental Shelf Lands Act, 43 U.S.C. 
§§1331-1843. §1333 (a) (2) of the latter Act adopts the civil and criminal 
law of the adjacent State as Federal law ‘‘. .. to the extent... not 
inconsistent with this sub-chapter or with other: Wederal laws and seria 
tions. . . .? The court held that Congress intended that ‘‘. . . the per- 
vasive RE T law of the United States... ,’’ not Federal iaw adopted 
from Louisiana law, should govern this case. Pure Ou Co. v. Snipes, 293 
F.2d 60 (U.S.Ct.A., 5th Cir., June 30, 1961). 


NOTE: Cf. Guess v. Read, reported at 56 A.J.I.L. 211 (1962). A claim 
for inclusion of attorney’s fees in the measure of damages for a contract 
action involving work done by plaintif on a drilling platform outside 
Louisiana’s historic waters and within the zone of the Outer Continental 
Shelf Lands Act was held to be governed by Louisiana law under §1338 (a) 
(2) of the Act in Corrosion Rectifying Co. v. Freeport Sulphur Co., 197 
F.Supp. 291 (U.S. Dist. Ct., S. D. Texas, July 31, 1961). 


Status of Forces Agreement—membership in a “‘force’’—liability of 
the United States for tort here of Belgian soldier—when issue of 
performance ‘of official duty arbitrable—matertality of bipartite 
agreement that soldier not a member of a “‘force’’ 


Plaintiff sued. the United States under the Tort Claims Act, 28 U.S.C. 
§2671, et seq., as applicable pursuant to the Act of August 31, 1954, 68 
Stat. 1007, 31 U.S.C. 224i-3 (1958), and to Article VIII, paragraph 5, 
of the Agreement between the Parties to the North Atlantic Treaty regard- 
ing the Status of Their Forces, 4 U.S. Treaties (Pt. 2) 1806 (1955), 48 
A.J.I.L. Supp. 83 (1954), for injuries caused by the operation of a motor 
vehicle in the District of Columbia by a Belgian corporal serving as a 
clerk in the office of the Belgian Military Attaché. In response to the 
United States’ contention that the corporal was not engaged in the perform- 
ance of his official duty at the time of the accident, plaintiff requested 
arbitration under Article VIII, paragraph 8, of the Status of Forces Agree- 
ment. The motion was denied and this intermediate appeal thereon al- 
lowed. The court affirms the ruling, but subject to further proceedings 
below on the question, also contested but not reached, whether the corporal 
was a member of a ‘‘foree.’’ (If he were not, there could be no liability on 
the part of the United States, whether he was engaged in the performance of 
official duty or not.) The court expressed the view that an official exchange 
after the event between the United States and Belgium concluding that the 
corporal was not a member of a ‘‘force’’ would have disposed of the case. 
However, there was no such agreement. The court refused to accept as 
equivalent to an agreement: (1) a letter from the Department of State 
to the Department of Justice expressing the ‘‘understanding’’ of the De- 
partment of State that the corporal was merely a member of the Embassy 
staff, and (2) a similar but also unilateral expression by the Belgian Govern- 
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ment. Only an ‘‘agreement’’ within the terms of the Status of Forces 
Treaty can affect plaintiff’s right. Robertson v. U. 8., 294 F.2d 920 
(US.Ct.A., D. C. Cir., July 11, 1961). 


Conflicting national laws on production of documents—alien shipping 
companies engaged in carriage between the United States and foreign 
countries—preliminary issue of good faith effort to obtain waivers 
from foreign governments 


In a proceeding in which one hundred eighty-three alien shipping cor- 
porations seek review on various grounds of a Federal Maritime Board 
order requiring them to submit contracts and other documents involving 
their water-borne commerce with the United States, several petitioners 
asserted that the production by them of the documents required by the 
order would violate their national law. The court ruled that, prior to any 
determination of whether in fact this is so, the petitioners must, on remand 
to the Board, make a showing there of good-faith attempts to obtain waivers 
of the alleged restrictions from their respective governments. Montship 
Lines, Ltd., et al. v. Federal Maritime Board, 295 F.2d 147 (U.S.CtA., 
D. C. Cir., June 30, 1961). ’ 


Suez affair—cease-fire agreement—cessation of ‘‘war’’ for insurance 
policy purposes 


In an action by a beneficiary of a life insurance policy on the life of a 
correspondent killed by Egyptian forces on November 10, 1956, during the 
Suez incident, the court examined the ‘‘international law’’ on the subject 
and decided that the ‘‘war’’ ended when the cease-fire agreement became 
effective on November 6, 1956. ‘‘. . . In truth, the resolution of the United 
Nations is to be considered here as having the same effect of terminating 
the war and restoring peace as a traditional treaty of peace.” The court 
went on to observe that in the interpretation of private contracts the courts 
have treated the actual cessation of hostilities as synonymous with the cessa- 
tion of war. Shneiderman v. Metropolitan Casualty Co., 220 N. Y. S. 2d 
947 (Sup. Ct., App. Div., Ist Dept., Nov. 9, 1961). 


UNITED STATES Decisions oN NATIONALITY 


[For some time we have published here brief digests of virtually all 
reported decisions by United States courts on matters of Citizenship, 
Naturalization (including State court rulings), Denaturalization, Deporta- 
tion, and the like. Review shows that very few of the cases reported have 
had any relevance to matters of legal concern to other states in relationship 
to the United States or to international legal transactions. The cases are, 
as a group, of little analytical interest. Now that several commercial 
compilations and texts on U. S. Nationality and Immigration Laws have 
appeared and the JOURNAL attempts additional coverage in the truly inter- 
national sphere (as, for example, selected international conflict-of-laws 
cases) we have decided to drop this subsection of JUDICIAL DEOISIONS. 
Cases in the sector of national law formerly reported here, which do have 
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significant international legal associations, will be reported as leading cases 
or as Notes.—Ep. ] 


British AND COMMONWEALTH DECISIONS * 


Sovereign wmmunity—state-owned vessel engaged in commerce—re- 
strictive theory of sovereign immunity—effect of contract clause 
conferring jurisdiction on courts of foreign sovereign 


A Lease-Purchase Agreement entered into between an American company 
and the Government of the Republic of Cuba was allegedly broken by the 
Cuban Government. The plaintiff thereupon attempted to arrest seven 
vessels in the Port of Halifax, Nova Scotia, Canada. A warrant having 
been issued, the Cuban Government entered an appearance, under protest, 
claiming that the Exchequer Court of Canada had no jurisdiction to enter- 
tain the action on the grounds, inter alia: 


(d) that the said steamships and motor vessel defendants herein 

were and are public national property of, and in the possession of, and - 

- service of the Government of the Republic of Cuba at all times relevant 
to these proceedings and cannot be impleaded in this action. 


It was further contended that the Lease-Purchase Agreement contained an 
agreement that the plaintiff expressly submitted to the jurisdiction of the 
courts of Cuba, ‘‘renouncing their right to resort to any other jurisdiction 
by reason of nationality or of domicile or for any other cause.’’ Consider- 
ing that the theory of sovereign immunity derives its force from the stand- 
ard of international usage, from what is termed the comity of nations, 
Pottier, D.J., found that he would have to examine the law under four 
headings: British law, United States law, Canadian law and the law of © 
nations. Reviewing the approach of the English court in the Parlement 
Belge, (1880) 5 P.D. 197, and dicta of the judges of the House of Lords 
in Compañia Naviera Vascongado v. K.S. Cristina, [1938] A.C. 458, 60 
Ul. L. Rep. 147, 32 A.J.I.L. 824 (1938), he came to the conclusion that 
English law is not clear whether an absolute or restrictive theory of 
sovereign immunity would be applied. It is most likely that English courts 
will not grant sovereign immunity to a trading vessel operated by a foreign 
government, unless the trading is carried on publicis usibus destinata, such 
as, for example, during war, or for the carrying of material or men for 
the purpose of defense or attack. Considering the approach in the United 
States, the learned judge reviewed not only judgments of the United States 
Supreme Court, but also the writings of Mr. Wm. W. Bishop, Jr., in his 
Case Book and in an article in 47 A.J.I.L. 93 (1953) : ‘‘New United States 
Policy Limiting Sovereign Immunity,’’ and came to the conclusion that 
the United States adopts a restrictive approach to the theory of sovereign 
immunity; that it recognizes such immunity in relation to sovereign or 
public acts (jure imperti), but rejects the immunity where the acts amount ` 
to private acts (jure gestionis). Thus, in the opinion of his Lordship, 


* Reported by Egon Guttman, LL.B., LL.M. (London), Faculty of Law, Edmonton, 
Alberta, Canada. 
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“it is clearly the law in the United States at the present time that vessels 
engaged in commerce cannot claim sovereign immunity.’ Two decisions 
of the Canadian courts were considered by Pottier, J. The Scotia, [1903] 
A.C. 501 (J.C.P.C.), merely followed the Parlement Belge, supra, while 
the second, White v. The Frank Dale, (1946) Ex. C.R. 555, was based on 
a misunderstanding of the dicta in The Cristina, supra, and was therefore 
not binding in the present case. Considering that the restrictive theory of 
sovereign immunity now exists in the United States, Belgium, Italy, Egypt, 
Switzerland, France, Austria, Greece, Rumania, Peru, The Netherlands 
(at least in the lower courts) and possibly Denmark, while some of the 
countries following the absolute theory of sovereign immunity, such as 
Brazil, Chile, Estonia, Germany, Hungary, Norway and Sweden, are par- 
ties to the Brussels Convention of 1926 in favor of the view that in times 
of peace there should be no immunity as regards state-owned ships engaged 
in commerce, the learned judge came to the conclusion that Canada too 
would follow the restrictive theory of sovereign immunity. An investiga- 
tion of the vessels in Port Halifax had shown that, although they had been 
at anchor for a number of years, there was nothing to show that they were 
involved in matters jure imperi. They are ordinary vessels fitted for 
cargo and passengers. Considering the provisions of the Lease-Purchase 
Agreement conferring jurisdiction on Cuban courts, the learned judge 
found that the law had been correctly stated in Wm. H. Muller & Co. Inc. v. 
Swedish American Line, 224 F.2d 806 (2d Cir.), that it depends on the 
reasonableness of such agreement whether effect will be given to it. Apply- 
ing this decision, Pottier, D.J., held that it would be unreasonable and 
unjust to relegate the plaintiff to a Cuban forum. Flota Maritima Browning 
de Cuba, S.A., v. The “Canadian Conqueror” and other Vessels, [1961] 
2 Ll. L.R. 46 (Ex. Ct. Can., Nova Scotia Admiralty District, Pottier, D.J. 
in Adm., April 25, 1961). 


Foreign judgment—enforcement in England—jurisdiction of foreign 
court—finality of judgment 


The defendant was a partner in a firm in Austria. She at no time 
received any profits, nor did she participate in the activities of the firm, 
but was at all times resident in England. The plaintiff had obtained a 
judgment against the partnership in an Austrian court. Under Austrian 
law a partnership is not a legal entity, but judgments against the partner- 
ship are not enforceable against the individual partners until a further 
proceeding is completed at which the individual partner may raise certain 
personal defenses. The defendant contended that she was not amenable 
to the jurisdiction of the Austrian court and, further, that the judgment, 
not being a final one, was not enforceable.in an English court. Diplock, J., 
upheld the second contention, but held that a person who becomes a partner 
in-a foreign firm with a place of business within the jurisdiction of a 
foreign court impliedly agrees with all persons having notice of his being 
a partner, e.g., through registration of the membership of the partnership 
in a publie register, that he submits to the jurisdiction of such foreign 
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court in respect to the transactions of the partnership business there car- 
ried on. Blohn v. Desser and Others, [1961] 3 W.L.R. 719, 3 All E.R. 1 
(Queen’s Bench Div., Diplock, J., May 3, 1961). 


Foreign marriage—proof of marriage—Ireland Act, 1949 (12, 18 & 
14 Geo. 6 c. 41) 


During divorce proceedings the petitioner was called upon to prove the 
marriage which had been entered into in Ireland. Admitting the evidence 
of an expert witness that the marriage certificate would be accepted in the 
courts of the Republic of Ireland as prima facie evidence that the marriage 
was valid, Wrangham, J., held that, for this purpose, the statutory pro- 
vision in Section 2 of the Ireland Act, 1949, that the Republie of Ireland 
was not to be regarded as a foreign country, was inapplicable. Todd v. 
Todd, [1961] 1 W.L.R. 951, 2 All E.R. 881 (P.D.A. Div., Wrangham, J., 
June 9, 1961). 


Construction of Constitution of Ireland by English court—nullity— 
marriage in Eire dissolved in England where husband domiciled— 
remarriage in Kire—validity of second marriage 


In 1952 the husband married a Miss Dineen in Dublin, Ireland. Subse- 
quently the parties acquired a domicile in England. This marriage was 
dissolved by the English court in 1952 on the grounds of the husband’s 
adultery and desertion. The husband returned to Ireland and there mar- 
ried the present petitioner. The parties returned to England, where they 
resided until they separated in 1958. Throughout this time the former 
wife was still alive. The petitioner now claims that this second marriage 
was a nullity, contending that Article 41(3) of the Constitution of Ireland 
does not recognize a decree of divorce. The husband, therefore, had no 
capacity to enter into the second marriage. Karminski, J., reviewed the 
Irish decisions and found that Article 41(8) of the Constitution of Ireland 
had never been authoritatively construed. In Mayo-Perrott v. Mayo Per- 
rott, [1958] I.R. 336, the Supreme Court of Ireland, while dealing with 
the enforceability of an order for costs granted in an English divorce 
' action, did not have to decide this question. However, two of the judges, 
obiter, expressed contrary views as to the recognition of foreign divorces 
in Ireland. There never had been any divorce jurisdiction in the Irish 
court, and petitions to the Imperial Parliament in London for Private 
Acts of Divorce had come to end with the creation of the Irish Free State. 
Such petitions would receive little sympathy from the present Irish Parlia- 
ment and no procedural rules for the introduction of such petitions exist 
(McK. v. McK., [1936] I.R. 177, per Hanna, J., at pp. 188, 189). Looking 
at the Constitution of Ireland unaided by any ‘‘expression of Irish judicial 
opinion,’’ Karminski, J., held that the principle of recognition of a decree 
pronounced by the courts of the domicile has been long established, forms 
an essential part of the comity of nations and had been part of the law of 
Ireland prior to the creation of the Irish Free State. Thus, Article 41(3) 
of the Constitution of Ireland does not affect such decrees, but is confined 
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to attempts to dissolve a marriage by a court not having jurisdiction based 
on domicile. The dissolution of the prior marriage would therefore be 
recognized in Ireland. He accordingly dismissed the petition. Breen 
(otherwise Smith) v. Breen, [1961] 3 W.L.B. 900, 3 All E.R. 225 (P.D.A. 
Div., Karminski, J., June 26, 1961). l 


Criminal law—jurisdiction—offense during flight over high seas— 
Civil Aviation Act, 1949 (12, 13 & 14 Geo. 6 c. 67) 


Prior to a hearing on an indictment for theft committed during a flight 
over the high seas, a motion to quash the indictment was made. Lord 
Parker, C.J., held that Section 62(1) of the Civil Aviation Act, 1949, 
though unfortunately worded, must be construed as conferring jurisdiction 
on an English court, if the act or omission done on a British aircraft would 
constitute an offense if committed in England, unless the offense is clearly 
one of domestic application only. R. v. Naylor, [1961] 3 W.L.R, 896, 2 
All E.R. 932 (Central Criminal Court, Lord Parker, C.J., July 18, 1961). 


Non-enforcement of foreign revenue laws—consent judgment based on 
revenue debt—effect of stipulations on revenue debt—submission of 
U. 8. A. 


The defendant moved to set aside a writ based upon a consent judgment 
entered in California after stipulations by her attorney as to the defend- 
ant’s debt to the United States Internal Revenue Service. Holding that 
at common law a court has no jurisdiction to enforce either directly or 
indirectly the penal, revenue or other publie laws of a foreign state, 
MacLean, J., held that this rule is applicable even where a judgment on - 
such revenue debt has been entered into with the consent of the defendant. 
The substance of the claim is still foreign taxation, and the fact that it 
appears in the form of a judgment does not entitle it to consideration 
different from that applicable to foreign tax assessments. Nor does it 
matter that there have been stipulations, for these do not change the tax 
liability into a contract debt. The United States, having submitted to the 
jurisdiction of the court, was ordered to pay the cost of the defendant. 
United States of America v. Harden, 35 W.W.R. 654 (1961) (Sup. Ct. ` 
B.C., MacLean, J., May 31, 1961). 


Divorce—jurtsdiction—recognition of foreign decree 


In 1944 Walter, who throughout retained his domicile in Alberta, 
Canada, while in the Canadian Army in England, married one Elizabeth 
Rose. He deserted her and she, after acquiring a residence in Scotland, 
in 19538 obtained a divorce from the Scots court based upon the Matrimonial 
Clauses Act, 1950 (14 Geo. 6 ce. 25) on the ground of desertion. In 1957 
` Walter, who had returned to Alberta, married one LaPierre. This marriage 
was declared null and void in 1960, LaPierre v. Walter, 31 W.W.R. 26 
(Sup. Ct. Alta., Riley, J., Feb. 26, 1960), on the basis of non-recognition 
of a divorcee granted otherwise than by a court of domicile, and the inappli- 
cability of the facts of the case to the approach indicated in Travers v. 
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Holley, [1953] P. 246. Walter later married one Pledge who now seeks 
to have this marriage declared void. Primrose, J., granting a decree of 
nullity, held that, although Alberta courts will recognize a foreign decree 
based upon provisions similar to those applied in Alberta, in this case, ‘‘the 
courts of Alberta where the parties are domiciled would not recognize the 
Scottish divorce on the ground of desertion, and consequently, the first 
marriage’’ was still subsisting. Pledge v. Walter, 36 W.W.R. 96 (1961) 
(Sup. Ct. Alta., Primrose, J., June 14, 1961). 


German DEcISsIoNs * 


l Esport control—violation of undertaking against trans-shipment to 
embargoed areas—false statements to U. K. authorities by German 


parties—contract void as being contra bonos mores - 


Judgment of Federal Supreme Court, December 21, 1960 (VIII ZR 
1/60). 14 Neue Juristische Wochenschrift, No. 16, p. ILL; No. 18, 
p. 822 et. seq. 


Plaintiff, a German exporter, sued a German chemical firm for breach 
of contract on the following facts: The defendant sold to plaintiff a con- 
siderable quantity of borax. Borax is made from rasurite, a raw material 
mainly mined in the United States, which, because of its importance for 
national defense, is under an American embargo prohibiting exportation 
to countries of the Eastern bloc. The American export license is predicated 
upon a declaration in writing designed to make sure that there will be 
no resale through which the merchandise might reach any such country. 
The plaintiff had resold the merchandise to a Danish firm, which in turn 
was only an intermediary for a British enterprise, which intended to ship 
it to the Soviet bloe via Rostock. The two German parties had agreed on 
‘a statement to the American authorities in which the plaintiff declared 
that the merchandise was destined for Denmark and, to the best of its 
knowledge, would remain in Denmark. When, however, the American 
authorities requested a more specific declaration, which the plaintiff de- 
clined to make, defendant refused to deliver the merchandise to plaintiff 
in order not to be cut off from the source of the American raw material. 

The Federal Supreme Court, reversing the lower courts of Hamburg, 
dismissed the action for damages for the following reason: 

According to a consistent line of precedents, a contract is null and void 
as being contra bonos mores under section 138 of the Civil Code, not only 
where the conduct of one party toward the other violates ethics, but also 
in cases where the parties to a contract conspire to deceive an outside party 
in order to attain the purpose of their contract. Thus the courts have found 
a violation of ethics, and hence nullity of the contract, where the parties 
conspired to evade a rationing law, where such law was designed to protect 
vital interests of the nation against selfish actions of individuals. To be 
sure, there are no German laws which have adopted and made directly 


* Reported by M. Magdalena Schoch, United States Department of Justice, Wash- 
ington, D, Q, 
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binding within the federal territory the American embargo provisions. 
The same basic principle, however, applies here. The American provisions 
are designed to prevent the growth of the war potential of the Hast by 
furnishing it goods from the West. Consequently, they serve to preserve 
peace and freedom for the entire Western world, including the Federal 
Republic of Germany. Anyone who seeks to defeat the protection of these 
interests vital to the Western community by deceiving the authorities con- 
cerned with safeguarding these interests, acts conira bonos mores. While 
it is already doubtful whether it is ethical for a merchant to ship mer- 
chandise to a country of the West, knowing that it is destined for the 
East, it is clearly 


indecent, unclean and incompatible with the customs of honorable 
merchants to seek to.evade the embargo by deliberate deception of the 
authorities charged with the enforcement of the embargo provisions. 
It cannot be tolerated that individuals, in the interest of financial gain, 
disregard the demands of the community serving the fight for liberty 
and peace. 


Consequently, the contract of the parties is null.and void under section 138 
of the Civil Code. 


Collision of German ships in foreign port—German law applicable 
under Rechtsanwendungs Decree of 1942 


Decision of Federal Supreme Court of February 2, 1961 (II ZR 163/ 
59, Hamburg). 14 Neue Juristische Wochenschrift 731+ 


This was an action for damages arising out of the collision of two German 
vessels, M. and E., in Antwerp harbor. The defendant, owner of the E., 
admitted its liability for the damage incurred by the consignor, the ship- 
owner, the crew and the cargo owners of the M., but left the question of ` 
liability open. It sent its vessel on a new voyage, with knowledge of the 
claims of plaintiff, the charterer of the M. Plaintiff calculated the hull 
damage to the M. at DM.380,000, and the total damage of the owners of 
M. and of the cargo at DM.744,000. The defendant calculated the total 
amount in accordance with Belgian law on the basis of 1,400 Belgian francs 
per ton, and deposited the resulting amount of DM.588,000 in Belgium, 
where a proceeding for distribution among the interested parties was pend- 
ing in the Commercial Court of Antwerp. 

Plaintiff sued in the District Court of Hamburg for the balance of the 
actual hull damage which was not covered by the amount deposited in 
Belgium, plus interest, and sought execution against the E. The defendant 
did not deny that, on distribution of the amount deposited under Belgian 
law, there remained a balance of DM.10,000 for hull damage, but argued 
that its liability was governed by Belgian law as the lex loci. The District 


1 This decision, together with the one following, is discussed at length by Wengler in 
1961 Juristen-Zeitung 424, and by Beitzke in a highly critical article on ‘‘Deliktsort 
und anwendbares Recht beim Schiffsgusammenstoss,’’ 14 Neue Juristische Wochen- 
schrift 1993, 
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Court of Hamburg decided for plaintiff, the Court of Appeals reversed the 
lower court, and the Federal Supreme Court upheld the lower court. 
The Federal Supreme Court reasoned as follows: 


I. In its decision of January 29, 1959, II ZR 283/57 (29 BGHZ 239; 12 
NJW 769),? this Court held that the legal consequences of a collision of a 
German ship with a foreign ship in foreign waters are governed by the 
law of the place where the collision occurred. The question whether an 
exception from the rule of lex loci should be made in favor of the applica- 
tion of German law in a case where only German vessels are involved, was 
left open. It should be answered in the affirmative. The claim for com- 
pensation for damages to the ship which plaintiff as charterer has under 
section 510 of the Commercial Code is governed by the ‘‘Decree concern- 
ing the law applicable to damages suffered by German citizens outside the 
territory of the Reich” (briefly called Rechtsanwendungsverordnung) of 
December 7, 1942 (RGBI. I 706). Section 1, paragraph 1, of that decree 
provides that German law shall apply to non-contractual claims arising 
from an act or omission which a German national has committed outside 
the territory of the Reich, if and to the extent that a German national 
was injured thereby. According to section 1, paragraph 2, this rule is 
applicable also to legal entities having their commercial domicile in the 
Reich territory. The decree of 1942 is effective today, contrary to the view 
of the appellate court. 

1. The appellate court held correctly that the decree of 1942 is not 
based upon national socialist thinking. The rule that torts committed 
abroad are governed by the common national law of the injuring and the 
injured party is found in several legal systems, and has been applied in 
the past by German courts, in particular in cases of ship collisions (e.g., 
Hamburg, 14 OLGE 391). 

2. It is true that the decree of 1942 was issued by reason of the war 
and with retroactive effect from the beginning of the war, and with a view 
to conditions caused by the war, in particular the driving of German auto- 
mobiles outside the territory of the Reich. Its effectiveness, however, was 
not restricted to the duration of the war and to war conditions. In par- ' 
ticular, the decree was not applicable to acts and omissions committed in 
the occupied territories only. The Reich Minister of Justice was authorized 
to repeal the decree because at the time there was no certainty whether 
the rule enacted therein was to be retained. But the principle that torts 
should be governed by the common German national law of the injured 
and the injuring party could be considered and enforced as a proper 
conflict-of-laws rule, independent of any exercise of sovereign power over 
foreign territory. Hence the decree cannot be held, as the appellate court 
did, to have become obsolete and, therefore, ineffective even without formal 
repeal. 

3. When the legislature after the war examined the rules of civil law 
with a view to eliminating those rules which could no longer be considered 


2 Reported in 54 A.J... 426 (1960), 
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effective because of the changed conditions, and enacted the ‘‘Law to 
restore unity of legislation in the field of civil law’’ of March 5, 1953 
(BGBI. I 33), it did not see fit to repeal the decree in question. 

4, Court decisions have held the decree to have remained in force and 
so have the majority of authors [citations]. 

II. Whether in given cases a restrictive interpretation of the decree of 
1942 is indicated, need not be discussed here. In the case of collisions of 
German vessels in foreign waters, in any event, there is no reason to deviate 
from the rule of the decree, which rule, moreover, had previously already 
been applied by German courts and approved by some German authors. 
There are no compelling reasons for not applying this rule to ship collisions. 
No doubt the nautical conduct of the persons responsible for the navigation 
should be judged according to the navigation rules of the place of the 
collision as handled by the courts and authorities of that place. But the 
legal consequences of liability can be submitted to the common law of the 
flag without an improper splitting up of the judicial treatment of the 
conduct causing the damage. Nor does Article 1 of the 1942 decree violate 
Article 3 of the Basic Law, as was argued in the final appeal. To subject 
the injuring party to his national law instead of a foreign law in a case 
where a German was injured by him does not constitute an arbitrary de- 
termination of the applicable law. Shipowners who engage in navigation 
from a German base have no reason to complain if the rights and duties 
flowing from a collision abroad of their vessels with one another are adjudi- 
‘cated by a German court according to German law. 


Collision of German vessels in foreign waters—German law applied to 
rights of foreign cargo owner 


Decision of Federal Supreme Court of February 2, 1961 (II ZR 164/ 
59, Hamburg). 14 Neue Juristische Wochenschrift 1063. 


This was an action for damages to the cargo of the German ship which 
was damaged in the collision that gave rise to the decision reported above, 
p. 563. The action was brought by the insurance company which had com- 
pensated the consignee, a firm in Beirut. The Court held German law 
applicable to the claim, despite the finding that the damage to the cargo 
was not suffered by a German national and that, therefore, the Rechts- 
anwendungs decree of 1942 (see preceding case) did not apply. The Court 
reasoned as follows: 


The application of German law to the rights of the cargo owner is neces- 
sitated by the fact that the Court, in its decision of the same day, has held 
German law applicable to the claims of the injured shipowner. The rights 
of the cargo owners must likewise be adjudicated according to German 


8 Art, 3 of the Basic Law provides: 

*€(1) All men shall be equal before the law. 

(2) Men and women shall have equal rights. 

**(3) No one may be prejudiced or privileged because of his sex, descent, race, lan- 
guage, homeland and origin, faith or his religious and political opinions.’’ 
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law; otherwise an unjustifiable differential treatment of the ship and cargo 
would result, Since, under a natural way of viewing things, the cargo 
belongs to the ship, and in particular is entrusted to the protection and 
care of the ship, there exists no reason for submitting the claims of the 
cargo owners, which arise from a collision, to a law different from that 
which governs the rights of the shipowner. The liability of the injuring 
party arising from the same facts must be governed by the same legal 
principles with regard to the shipowner as well as with regard to the cargo 
owners or other parties having an interest in the cargo. Since this Court 
has held that the law of the flag is applicable to the hull damage, it follows 
that the cargo of the ship must be governed by the same law and that the 
lex loct is inapplicable. 


BOOK REVIEWS AND NOTES 


American Enterprise in the European Common Market: A Legal Profile. 
2 vols. Edited by Erie Stein and Thomas L. Nicholson. (Michigan Legal 
Studies Series.) Ann Arbor: University of Michigan Law School, 1960. 
Vol. I: pp. xxiv, 510; Vol. II: pp. xxix, 732. $25.00. 


These two volumes are an encyclopedic and useful contribution to the 
legal understanding of the most fateful political experiment of the twen- 
tieth century—the creation of the European Common Market. The over- 
all economic purpose of the Common Market is clear: the establishment 
of an integrated producing and consuming bloe of 170 million Western 
Europeans. This Market would be rid of the trade barriers and unjusti- 
fiable economie discriminations that have in the past bedeviled trade among 
the six countries constituting the Market. The human and natural 
resources of the area could then be exploited on the basis of competitive 
efficiency rather than economic autarchy. However, the legal and institu- 
: tional implementation of this economic ideal is incredibly complex. The 
Rome Treaty establishing the Common Market contains, among other 
things, a detailed blueprint for the establishment and operation of a 
Customs Union; antitrust provisions covering the same business practices 
as are the subject of our own Sherman and Robinson-Patman Acts and 
Section 3 of the Clayton Act; international commitments to facilitate the 
free movement of capital, labor, professional services and goods within the 
Common Market; an impressive series of new supra-national institutions, 
performing administrative, executive, legislative and judicial functions; 
and several ‘‘all-purpose’’ clauses which have already generated programs 
for the elimination of governmental restrictions on trade and for harmoni- 
zation and unification of national patent and trademark laws. It is to 
the difficult task of evaluating the impact of these revolutionary provisions 
on pre-existing national legislation and on the U. S. foreign businessman 
that these two volumes are devoted. 

Professor Eric Stein, one of the editors of these volumes, supplies two 
introductory chapters of great importance to those who want to see the 
legal forest before they start studying the legal trees. The first sketches 
the historical background and the general objectives of the Common 
Market, and its implications for the U. 8. exporter, investor, foreign-based 
enterprise and lawyer. The second describes the functioning of the new 
institutions of the Common Market—the Council of Ministers, the Com- 
mission, the European Parliamentary Assembly, the Court of Justice and 
the various Advisory Committees and their relations with each other and 
interest groups and enterprises within the Community. 

The latter essay will be of particular interest to the political scientist 
and the administrative lawyer. They will also be interested in the con- 
cluding chapter of the first volume, containing a survey by Professor Stein 
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and Mr. Hay of the respects in which, and the bases on which, the Court 
of Justice and national tribunals will provide remedies for business enter- 
prises suffering legal injury at the hands of Common Market institutions 
or by virtue of a.violation of the Rome Treaty. Practicing commercial 
lawyers, who frequently find international law discussions long on the 
enunciation of substantive rights and short on administrative and judicial 
procedures for implementing those rights, will also be aided by this par- 
ticular essay. 

At the substantive core of the new dispensation are the provisions estab- 
lishing the Customs Union, which involve the gradual abolition of internal 
tariffs and import quotas within the Common Market and the establishment 
of a common external tariff with third countries. These subjects are well 
developed by Dr. Ouin, of Paris, who, quite properly in this reviewer’s 
opinion, regards the external tariff as a short-run detriment and probable 
long-term boon to the U. S. exporter. Dr. Ouin’s study also contains useful 
information concerning the European Free Trade Association, a group of 
seven other European trading Powers which had entered into an interna- 
tional agreement to abolish tariffs and quantitative restrictions among 
themselves, but did not aspire to erect a common external tariff. - 

Probably the most erudite contribution is that of Professor Riesenfeld, 
dealing with the protection of competition. The Rome Treaty establishing 
the Community creates, in the substantive provisions of Articles 85 and 86, 
a new-supra-national law of restrictive business practices. A Common 
Market that will be free of governmental (tariff and quota) barriers to 
trade within the Market must also address itself to the control and elimina- 
tion of private (cartel) barriers to such trade. Professor Riesenfeld’s 
detailed historical treatment of the prior national antitrust laws encom- 
passes such matters as Article 419 of the Penal Code of 1810 in France 
and the German Cartel Ordinance of 1923. It has value as a record of 
earlier governmental experience with the antitrust problem, even if, as is 
quite possible, the Rome Treaty antitrust provisions ultimately relegate 
national antitrust legislation to a secondary réle. 

The Common Market contains general forces for legal and institutional 
reform that transcend the literal provisions of the Rome Treaty. Thus, 
the only specific reference to patents and trademarks in the Rome Treaty 
carries with it the clear inference that they will continue to be the responsi- 
bility of the individual countries. Yet Dr. Ladas’ clear-cut delineation of 
the current status of the law of industrial property within the Common 
Market sets forth why the adoption of a common European patent and 
common European trademark is a currently imminent probability. The 
constitutional basis for this development is the nebulous powers created by 
the Rome Treaty to eliminate barriers to international trade and to equalize 
the conditions of competition within the Market. 

In the area of business organization, a well-organized functional essay 
is supplied by Professor Conard, who has most wisely associated himself 
with a large panel of informed European practitioners and law professors, 
because European business practice bears out to a surprising extent the 
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truism that the law in action is only partially reflected (and is occasionally 
misrepresented) by the law on the books. This essay, which, like the com- 
petition and tax chapters, is of monograph length, is complemented by a 
less exhaustive one by Mr. Nicholson of the Chicago Bar, on the effect 
of United States treaties of commerce with member countries of the Com- 
‘mon Market, and of the Rome Treaty, on the conditions of doing business 
within the Common Market, which highlights the institution-creating po- 
tentialities inherent in the Rome Treaty. 

In the corporate area, Professor Conard envisages that considerable time 
will elapse before the general language of the Rome Treaty will operate 
to produce a framework for the Common European company. The har- 
monization and unification of national policies in the industrial property 
field currently has a higher priority than any comparable program in the 
company law field. However, proposals for a Huropean corporation had 
been pending in Europe long before the Rome Treaty was enacted. Also, 
countries anxious to attract capital and industry have a practical incentive 
to rid their company and tax legislation of unique features having a deter- 
rent effect on local investment. Who therefore can foresee what the rate 
of progress towards greater legal uniformity in this area will be? 

Heavy reading for the non-specialist, but useful and well-organized, is 
the comprehensive chapter on taxation by Mr. van Hoorn, Jr., of the 
Amsterdam Bureau of Fiscal Documentation, and Professor Wright of the 
University of Michigan. Here, as in the case of business organization, there 
is nO imminent alternative to scrutinizing the individual laws of the 
member countries of the Common Market. There are no comprehensive 
Rome Treaty provisions establishing new and superseding supra-national 
norms in the corporate and tax areas; the clear implication is that these 
matters still remain within the domestic jurisdiction of the member coun- 
tries. Nevertheless, the Common Market may exert an intangible influence 
even in these areas, and one that will become stronger as time goes on. 
Thus, the establishment of freedom of movement within the Market for 
goods, capital, labor and services tends to reduce somewhat the importance 
of the geographical availability of raw materials, manpower, managerial 
talent and credit as determinants of where business ventures are to be 
located. Parallel to this lowered emphasis there will be a corresponding 
increased emphasis on choosing jurisdictions and forms of business organi- 
zation (which could include countries outside the Common Market, such 
as Switzerland), which are more flexible, lend themselves to a minimum 
of governmental intervention and carry with them more beneficial tax 
consequences. 

Another area where the main motivating forces for legal and institu- 
tional change are rather general treaty obligations to assure the mobility 
of labor and to ‘‘correct distortions’’ of competition within the Market 
is the field of labor law and social security. In contrast to most of his 
collaborators, Professor Otto Kahn-Freund brings his unusual genius and 
expository ability to bear on the risky enterprise of predicting those areas 
in which the Rome Treaty will have an impact on labor and social seeurity, 
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before addressing himself to the difficult but more mundane problem of 
describing the existing state of the law and social organization in those 
areas. To the extent that these volumes are intended, as the subtitle 
suggests, to convey a ‘‘legal profile,’’ this reviewer must confess to some- 
thing of a preference for the methodology adopted by Professor Kahn- 
Freund and Dr. Ladas in their essays. 

There is only one essay in the first two volumes that is not of pressing 
consequence today, the discussion by Dr. Jeantet of exchange control regu- 
lations in France. Since the adoption of the Rome Treaty, and due in 
large measure to the economic improvement and confidence which the treaty 
was instrumental in generating, currency convertibility has largely elimi- 
nated the need for exchange controls. However, the Rome Treaty contains 
provisions dealing with this general problem, and there is no guarantee 
that balance-of-payments difficulties on the part of individual countries 
may not in the future revive the necessity for such controls. It is there- 
fore important to be reminded of their past extent and rationale and that 
the Rome Treaty contemplates the progressive disappearance of such restric- 
tions on monetary transfers, so as not to create obstacles to free trade and 
investment. 

Beeause of the utility of these two volumes, it is to be hoped that the 
work of the University of Michigan in this absorbing field is not ended. 
Outside of topics thus far not covered, such as transportation and the 
analysis of the Common Market as an exercise in constitutional federalism, 
this reviewer has only two general approaches to suggest. One is dictated 
by current events. The United Kingdom and other members of the Outer 
Seven European Free Trade Association are now negotiating for admission 
to the magie circle of the Inner Six of the Common Market. What are 
the economic, political, social and legal problems created by the adherence 
of these countries; what substantive and administrative changes will this 
necessitate within the Common Market Treaty and structure; and what 
are the implications for the British Commonwealth, Latin America and ` 
the United States? Mr. Hay’s essay on the way in which the French and 
Belgian overseas countries and territories are to be associated with the - 
Common Market is already due for monograph size expansion. 

The other recommendation is that, despite the manifest difficulties 
involved, an effort be made to outline patterns for sound future develop- 
ment, to a greater extent than is done in the current two volumes. This 
may involve leaving the safe bedrock of solid legal research, for the 
emergent profile of the Common Market will not be a purely legal one, 
but will be primarily the product of economic, social and political forces, 
of which treaties and legal regulations are merely the recorded traces. 
Thus, the final reconciliation between the all-inclusive condemnation of 
restrictive business practices contained in Article 85(1) of the Rome 
Treaty and the indeterminate scope of the exemption from that prohibition 
set forth in Article 85(3) will be a function of such diverse factors as the 
attitudes of business, labor, agriculture, and differing national political 
parties; the relations of anti-cartel policy to anti-inflationary and full- 
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employment policy; the degree to which the member countries are willing 
to subordinate national economic policies to a co-ordinated supra-national 
policy ; the efficiency of the administrative and judicial enforcement mecha- 
nisms developed within the Common Market; levels of prosperity and 
trade; and many other factors. Similarly, the effective scope of the some- 
what more limited provisions of Article 86, dealing with restrictive business 
practices engaged in by enterprises with a dominant influence on the 
Market, has been, and will continue to be, affected by the feeling of 
government administrators and the business community that most existing 
European enterprises are too small to be efficient; the ability of economists 
to develop meaningful norms as to what are adverse effects on the Market 
and what business concentrations are capable of exercising such effects; 
the strength of popular resentment of business monopolies; and the like. 

In the course of explaining dynamic and developing institutions and 
legal usages to businessmen and lawyers who are facing concrete and 
immediate problems, the history and legal records of even the recent past 
must be viewed, not as ends in themselves, but as tools for the understand- 
ing of the future. This invitation to Professor Stein and Mr. Nicholson 
and their colleagues at the University of Michigan to build upon their 
current useful efforts is obviously not a criticism but a commendation. 


SIGMUND TIMBERG 


International Immunities. By C. Wilfred Jenks. New York: Oceana 
Publications; London: Stevens & Sons, 1961. pp. xl, 178. Index. 
$6.00; 35 s. 


The whole sweep of contemporary immunities of international organiza- 
tions and their staffs is systematically reviewed and analyzed here, along 
with their underlying principles. The greater scope by far is given to the 
United Nations and its specialized agencies, but regional and mutual 
defense organizations, the status of the U.N.E.F. in Egypt, the U.N. pres- 
ence in the Congo, and even the U.N. Cemetery in Korea are drawn upon 
to show the flexibility of solutions to meet particular needs and circum- 
stances, though always on the basis and in the light of the basic principles 
promulgated by the United Nations. It is both natural and historically 
correct to single out for mention the contribution which the International 
Labor Organization, and through it Mr. Jenks personally, made to the 
modern Jaw and practice of international immunities. Few jurists know 
as much about this subject as he does, both in terms of actual regulations 
and practices as well as in terms of the minutiae where there is still insuffi- 
cient international regulation, such as in the matter of the personal status 
of international officials, comprising questions of their domicile, validity 
of marriages, matrimonial causes, testamentary successions, et cetera. Here 
Mr. Jenks renders useful service by indicating trends in national juris- 
prudence and possible solutions. 

The strength of the book lies in the elaboration of the principles on the 
vigorous adherence to which the vitality of international immunities de- 
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pends. There are three main principles: first, international institutions 
should be protected against unilateral governmental interference; secondly, 
no state should derive any financial advantage by imposing fiscal charges 
on institutional funds; and, finally, international institutions should be 
granted the necessary facilities for the conduct of their official functions. 
Functional independence is decisive in every respect, and it is the common 
starting point, as well as the object, of all immunities of the institutions as 
well as their servants. The consequence of this is the inevitable limitation 
upon the sovereignty of states in their conduct toward such institutions 
and their staffs, and the equally inevitable principle that all immunities are 
granted solely for the benefit of the institutions and not for that of their 
servants, Jurisdictional provisions in modern regulations are based on a 
partial recognition of these principles: Disputes between the institution and 
member governments, particularly the host countries, are to be resolved 
through arbitration. To a large extent disputes between institutions and 
staff members have been placed under the jurisdiction of true international 
tribunals, the Administrative Tribunals of the United Nations and the 
International Labor Organization. But the staff members are still in prin- 
ciple subject to the jurisdiction of municipal courts, and this includes the 
determination whether the individual acted in his official capacity. Ideally, 
this preliminary question, whenever it becomes litigious in the courts, 
should be decided by an international tribunal. 

Generally, Mr. Jenks is a maximalist; for practical and prestige reasons 
international institutions should be satisfied with no less ‘‘in matters of 
dignity ænd status’’ (page 168) than is granted by governments to each 
other. On the other hand, he is well aware of both governmental and 
popular sentiments which often, particularly in times of stress, tend to 
regard both institutions and staff with suspicion. He prudently accepts 
as a fact of international life that governments are reluctant to grant 
immunity from national service obligations, and he recognizes the legiti- 
macy of security considerations. He formulates seven principles regarding 
the conduct of staff members, the chief of which is that officials owe exclu- 
sive responsibility to the organization and that organizations should not 
provide a shield for activities unconnected with function. The other aspect 
of security, which affects both the organization and governments, relates 
to freedom of communications. The complete freedom provided for in the 
Geneva Convention on the Privileges and Immunities of the United Nations 
may prove to be ‘‘a fair-weather arrangement.’’ The Convention on Privi- 
leges and Immunities of Specialized Agencies, by contrast, provides that 
appropriate security precautions may be determined by agreement between 
the parties to it and the organization, reflects the wartime experience of 
the International Labor Organization, and may be more realistic. 

The book is thoroughly documented and, apart from its intrinsic scholarly 
merits, will be immensely useful as a guide to the vast body of international 
and national precepts in this important area of international law. Once 
again we must gratefully acknowledge our indebtedness to Mr. Jenks, 


Leo Grogs 
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Le Défaut des Parties & un Différend devant les Juridictions Interna- 
tionales. Fitude de droit international public positif. By Geneviève 
Guyomar. (Bibliothèque de Droit International, Vol. XI.) Paris: Li- 
brairie Générale de Droit et de Jurisprudence, 1960. pp. 242. 


This work, whose author is a woman teacher of law at present chargé de 
cours at the University of Grenoble Law School, is a detailed and scholarly 
study of default judgments in procedures before international tribunals, 
both arbitral and judicial. The author demonstrates, by an examination of 
-75 decided cases and 112 treaties, that the matter is of first importance, 
although few instances of default judgments have occurred in the history 
of the Permanent Court of International Justice and/or the International 
Court of Justice. In fact, Manley O. Hudson, in his work on the Perma- 
nent Court of International Justice, devoted less than a page to the subject, 
although Article 58 of the Court’s Statute specifically provides for the 
possibility of judgments by default. But, as we learn from this study, 
the matter has proved to be of greater importance in the course of the work 
of the International Court of Justice than in the case of its predecessor. 

The author has searched for precedents in the history, statutes and juris- 
prudence of arbitral and judicial tribunals, past and present, those in actual 
operation as well as those, like the International Prize Court, which never 
were more than projects. Special courts, such as the International Court 
of the Saar and the Nuremberg War Crimes Tribunals, and the Courts of 
the European Coal and Steel Community and of the European Economic 
Community are also studied. The result is a monograph which fills a 
gap in the literature on international adjudication and should be of great 
value to all students of the subject. 

While the primary sources utilized by the author appear to be unexcep- 
tional, it seems regrettable that the secondary sources are confined almost 
entirely to those of French authors. All of the items entitled ‘‘Ouvrages 
Généraux” are in French except Lauterpacht’s Oppenheim. Most of the 
“Ouvrages Spéciaux’’ are likewise in French, even Hudson’s Permanent 
Court of International Justice, cited in the French edition of 1936, with 
no reference to the revised English edition of 1948. And while the study 
purports to preface the body of the book with a comparative study of 
default judgments in national jurisprudence, the only local system referred 
to is the French law. 

Among the author’s conclusions the following are of exceptional interest: 
The default judgment plays a much greater rôle in procedures of inter- 
national adjudication than it does in local systems of law. In both systems 
the tribunal, before passing judgment by default, must assure itself of 
its competence and also determine that the claim under consideration is 
well founded in fact and in law. Whether, when the compromis is silent 
in the matter, the tribunal may nevertheless pronounce judgment by default 
in a proper case, is still uncertain, although all the precedents point in that 
direction. At the least, such a rule is on the way to formulation as a 
binding eustom. The study closes with a word of caution against draconian 
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rules governing default, for fear of further discouraging the tates from 
accepting the obligatory adjudication of their disputes. 


JOHN B. WHITTON 


The Relation between Iniernational Law and Municipal Law in the Nether- 
lands and in the United States. By L. Erades and Wesley L. Gould. 
New York: Oceana Publications; Leiden: A. W. Sijthoff, 1961. pp. 510. 
Table of Cases. Index. $11.00. 


A Dutch judge and an American professor have collaborated in a com- 
parative study of the laws of their respective countries with respect to the 
relationship between international law and local law. In dealing with 
each phase of the subject, the Dutch author states the law of The Nether- 
lands on the point, and the American author states the law of the United 
States; then follows a comparative summary ‘by the American author, 
commenting on the significant similarities and differences shown by the 
two legal systems in dealing with the same subject. The first half of the 
book provides a general description of the state organs, legal methods, 
and court procedures of the two nations. Succeeding chapters deal with 
the judicial application of international law, both customary and conven- - 
tional. Erades concludes (though the late Professor B. M. Telders is cited 
as dissenting) that 

Netherlands case law in its present stage of development does treat 
international agreements as binding internally as rules of international 
law and not as rules of municipal law. (pp. 320-321.) 

The final portion of the book (Part V) on conflicts between municipal law 
and international law is the most interesting. Four chapters treat munici- 
pal law vs. pre-existing or subsequent international customary law; inter- 
national agreements vs. antecedent statutes; international agreements vs. 
subsequent statutes; and national constitution vs. international law, respec- 
tively. It-is of interest to note that in The Netherlands a treaty prevails 
over later (as well as earlier) national legislation. When this rule was 
expressly adopted in the 1953 revision of the Dutch Constitution it was 
not a revolutionary innovation (page 413). In the United States, although 
Jefferson and Jay espoused it, the courts have rejected it and held that 
the latest expression of the legislative will must prevail. Likewise a treaty 
prevails over the Dutch Constitution (pages 466-468), while in the United 
States this is not the case (although in practice a treaty has never yet 
been declared unconstitutional). 

The book displays a high quality of scholarship, although (perhaps be- 
cause printed in a foreign country) there are numerous minor misprints 
and several meaningless sentences, such as the following (page 352) : ‘‘Thus, 
a principle of international law which had been enunciated judicially as 
early as 1781 a court having extraordinary jurisdiction as ground for 
setting aside a statute.” (For other specimens, see pages 391, 456, 463. 
These passages occur in the contributions of the American author, it should 
be noted, and thus are not attributable to translation.) A curious com- 
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pound of error appears in the American author’s discussion of Senatorial 
courtesy: ‘‘For example, when in 1930 President Hoover nominated Judge - 
Parker of New York for the Supreme Court, the Senate turned down the 
nominee because of objection from the senior Senator from New York. 
Dean Owen J. Roberts of the University of Pennsylvania Law School then 
was nominated and confirmed’’ (page 113). Chief Justice Earl Warren 
is also described as a former ‘‘District Attorney of the State of California” 
(page 114). In spite of these minor defects the hook is very interesting 
and useful. The authors plan to follow it with another volume comparing 
Netherlands and American case law on substantive topics of international 
law. 
Epwarp DUMBAULD 


Astan-African Legal Consultative Committee. Third Session, Colombo, 
1960. Issued by the Secretariat of the Asian-African Legal Consultative 
Committee. New Delhi: The Laxmi Press, 1960. pp. iii, 247. 


The work of the Asian-African Legal Consultative Committee merits 
attention as reflecting the considered and, in most cases, concerted assess- 
ments by the Governments of Burma, Ceylon, India, Indonesia, Iraq, Japan, 
Pakistan, the Sudan and the United Arab Republic of legislative pro- 
posals of the International Law Commission and other organs of the 
United Nations. Given the political background of the discussions, it is 
not entirely surprising that the Committee’s draft conventions on diplo- 
matic immunities and privileges, the status of aliens, extradition, immuni- 
ties of states in commercial transactions and the detailed discussion of the 
International Law Commission’s draft of 1958 on Arbitral Procedure 
should reveal an assertive espousal of national, rather than international, 
jurisdiction. 

Thus, while the draft on Diplomatic Immunities and Privileges follows 
textually that of the International Law Commission, the injection of reci- 
procity suggests impairment of even those immunities normally recognized 
by international law. Similarly, the regime of national treatment for resi- 
dent aliens has been broadly extended, as have the immunity of the state 
trading corporation (the U.A.R. dissenting) and extradition for political 
erimes. All drafts and discussions, particularly those on the International 
Law Commission’s proposals for Arbitral Procedure, reveal an intent to 
exclude the International Court of Justice, the Japanese Government being 
alone in favoring retention of a rôle for it in the appointment of an arbi- 
trator in the absence of agreement between the parties. 

The draft on Diplomatic Immunities and Privileges contains a useful 
innovation (adopted in the Vienna Convention) designed to restrict an 
abuse widespread in the Afro-Asian area, namely, the persistent operation 
of radio transmitters on mission premises for direct communication with 
the home state. 

The volume suffers from a profusion of typographical and other textual 


errors, 
JOHN H. SPENCER 
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Zasady Miedeynarodowego Prawa Konsularnego [Principles of Interna- 
tional Consular Law]. By Kazimierz Libera. Warsaw: Panstwowe 
Wydawnitwo Naukowe, 1960. pp. 546. 


As the author, professor at the University of Warsaw School of Law, 
states, for a long time internationalists were surprisingly reluctant to 
undertake serious studies of the status of consuls and rules of the law of 
nations pertaining -to their function. International law treatises were 
usually contented to point out that consuls are not diplomats, and briefly 
described the features of some consular conventions. And even when the 
activities of the consul merited more attention in the legal world, with the 
end of the last century most studies in this field were limited to the internal 
law provisions about the duties of the consul and organization of his serv- 
ice. Yet, there is a body of international consular law irrespective of 
international conventions or municipal statutes (which, however, cannot 
establish any rules of the law of nations) (page 42). Before the last war, 
for instance, Poland maintained consular relations with 57 countries, but 
entered into consular agreements with only 11 of them (page 9). 

Thorough studies in the field of international consular law are the more 
important since, with the increase of international intercourse, the duties 
of the consuls become ever more complicated, numerous, and essential to 
the maintenance of peaceful relations among nations. From interesting 
data collected by Professor Libera, it appears that in 1931 Great Britain 
had 1,075 consulates, Italy—1,008, Spain—-974 (page 16). Even small 
countries deemed it necessary to maintain many consular outposts: Finland 
—351, Greeee—316, Panama—292 (page 16). In 1951 the United States 
maintained consular relations with 101 countries. The tremendous impor- 
tance of the consul’s functions was thus ably characterized by the author: 


. .. (T)he work of the consuls, though deprived of spectacular and 
impressive features which are connected with the diplomatic service, 
renders to the states services really immeasurably important to their 
national economy in everyday, peaceful intercourse, in the practical 
carrying out of the idea and contents of co-existence. Therefore, if 
the role of the consuls should not be overemphasized, neither should 
it be underestimated. (p. 16.) 


Professor Libera gives in his thorough study an encyclopedic, up-to-date, 
treatment of the subject. He juxtaposes internal and international con- 
sular law, analyzes the sources of the latter, and concludes: 


In the field of consular relations . . . customary law has the same 
great importance as in the field of diplomatic relations, and its norms 
. . . have no mere subsidiary character ... but play a role as essen- 
tial as, or even more controlling than, conventional law. (p. 68.) 


The importance of international consular law and the feeling that it had 
ripened into a well-settled body of principles prompted the International 
Law Commission of the United Nations to decide to codify it (page 73). 
After giving a thorough analysis of the legal character of the institution 
of the consul, the author examines the right to maintain consular relations, 
the categories of consuls and their staff. 
The second part of the book deals in detail with the beginning and the 
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end of the consular mission, the consular privileges and immunities, the 
functions of the consul, and the legal situation of the consul in time of war. 
The author recognizes the official character of the consul as a representative 
of a foreign country, and finds that the receiving state has the obligation 
of ensuring him special protection and personal freedom, as ‘‘any infringe- 
ment of it would have to be treated as infringement of the rights and 
dignity of the sending state” (page 285). The jurisdictional immunity 
of the consul in his work results ‘‘from the protection that international 
law ensures to the official consular functions ag a form of the activity of 
a sovereign state’’ (page 291). 

The book is supplemented by a four-page index of sources, eight-page 
list of international conventions, and a ten-page bibliography. The whole 
is an extremely valuable contribution to international law literature. Unfor- 
tunately, being in the original Polish text, it will not be accessible to the 
American reader. It would be highly desirable to have the book published 
in an English translation. 

W. J. WAGNER 


The Position of the Individual in International Law according to Grotius 
and Vattel. By Peter Pavel Remee. The sense Martinus Nijhoff, 1960. 
pp. xii, 260. Index. @ld.18. 


This scholarly study of the status of the individual in international law 
according to Grotius and Vattel purports to determine (1) whether and 
to what extent widely recognized principles governing the status of the 
individual under international law may be traced to the views expressed in 
the teachings of publicists belonging to the school of natural law; and 
(2) whether certain basic principles set forth by the classical writers may 
‘provide fundamentals for the construction of a new modern theory of 
international law’’ (page 2), that is, a theory which goes beyond the tradi- 
tional positivist doctrine of international law on the legal position of the 
individual. 

The author, after stating his reasons for selecting Grotius and Vattel 
as the representatives of major schools of natural law (page 44), renders 
a lucid exposition of the views of these writers on the relationship of voli- 
tional or positive law to natural law. He recognizes that there is more 
than one body of rules which may be styled ‘‘natural law’’ or ‘‘school of 
natural law” (page 41), and designates Grotius as a representative of the 
earlier or classic group, in contrast to Vattel, who is considered a member 
of the modern or egalitarian, rationalistic school of natural law (pages 
45 and 54). 

The author contends that ‘‘Grotius recognizes but Vattel denies the 
possibility of international protection of human rights against one’s own 
state’? (page 248). In support of this thesis he recalls above all that 
Grotius considered an outside intervention on behalf of unjustly persecuted 
subjects as a proper and lawful method to protect the rights of the sub- 
jects (page 221)—-a point which is stressed also in the preface by Professor 
Quincy Wright. Generally Grotius is declared to be the most important 
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' representative in the field of international law of that school of natural 
law which conceived the individual human being as the ultimate basis of 
international law (page 57). However this may be, it is clear from the 
author’s analysis that the approach of Grotius both to the theory of the 
state (including such concepts as sovereignty as well as public, private 
and mixed wars) and to the sources of law (which include the law of 
nature and volitional law, which may either be in conformity with or 
contrary to the law of nature) does not necessarily yield a workable theory 
on the legal status of the individual, and, in particular, of his substantive 
or procedural rights under international law. 

Actually, the author points out that the Grotian construction of a law 
of nations contrary to the law of nature was probably an important step 
which influenced later trends toward strict legal positivism and which, in 
his view, was also responsible for the gradual displacement of the individual 
by the omnipotent sovereign state as the subject of the law of nations 
(page 240). 

The part of the book (pages 127-200) which is devoted primarily to 
Vattel brings out clearly Vattel’s views on the sovereign equality of states, 
on the sovereign state as the subject of the law of nations, and on the 
legal and moral personality of the state (see especially pages 161, 166-171, 
180). The view is advanced that in Vattel’s system only states are imme- 
diate addressees of international law rules (page 194, note 1: “. . . tout 
Etat souverain et indépendant .. . figure immédtatement dans la grande 
Société du Genre-humain’’), and that in this system ‘‘states effectively 
mediatized individual men in relation to the great society of the human 
race’’ (tbid.). Nevertheless, the individual has not been completely sub- 
merged or forgotten in Vattel’s approach; in this context the references 
to Vattel’s ‘‘individual state-analogy’’ (pages 186-189) and to the right 
of the individual to resist public authority in specified circumstances 
(pages 227-229) are of special interest. 

On the whole, the book constitutes a valuable contribution to an impor- 
tant and still somewhat controversial subject; it reflects in its summaries 
and critical evaluations a quite unusual empathy of the author for the 
doctrines of Grotius and Vattel. It is noteworthy that the study is not 
concerned with historical analysis per se; also, the recent literature and 
the practice of states and of the United Nations in the field of human rights 
are taken into consideration. Nothwithstanding the undeniable merits of 
the work and the high level of sophistication which it attains, this reviewer 
feels compelled to take exception to the statement that, in effect, all legal 
positivists asserted ‘‘that states are the sole subjects of international law, 
while individuals ... are considered merely as its objects’’ (page 6). Both 
the theory and practice of international law, especially since 1918, furnish 
ample evidence to the contrary.’ 

1On the background of the views of Grotius on private wars, see Nussbaum, A Con- 
cise History of the Law of Nations 104 (New York, 1947). 

2 See, on this point, Aufricht, ‘‘Personality in International Law,’’ 87 Ameriean 


Political Science Review 217-243 (1943). See also Reparation for Injuries Suffered 
in the Service of the United Nations, [1949] LOJ. Rep. 179, 
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Moreover, the author tends to over-emphasize the rudimentary develop- ` 
ment of the procedural standing of individuals before international tri- 
bunals and to de-emphasize the law and practice of states as regards 
substantive human rights. Finally, a basic antinomy inherent in tradi- 
tional natural-law doctrine, including that of Grotius, seems to be over- 
looked. While it is alleged that natural law is based on the rational and 
sociable nature of man, natural law is frequently invoked as an appropriate 
means to restrain governments (the prince, chief executive, legislator), 
which are prone to adopt, or actually have adopted, rules that are contrary 
to natural law. Such a view, it is submitted, suggests the inference that 
all human beings are rational and sociable except those who are charged 
with being the leaders and guardians of man in organized society. If right 
reason (ratio recta), according to classical natural-law doctrine, is the 
eternal bond between law and man, natural law itself should by definition 
be the embodiment of generally understandable and observable standards 
of reasonableness. i 

Hans AUFRICHT * 


Foreign Relations of the United States. Diplomatic Papers. 1940, Vol. V: 
The American Republics. (Dept. of State Pub. 7188.) pp. vii, 1202. 
$4.00; 1942, Vol. III: Europe. (Dept. of State Pub. 7165.) pp. vi, 869. 
-Index. $3.25. Washington, D. C.: U. S. Government Printing Office, 
1961, 


The publication at one time of two volumes of Foreign Relations two years 
apart and some 20 years after the record was made emphasizes the point 
that the President himself saw fit to make to those concerned in a letter 
of September 6, 1961, in which he called the delay ‘‘undesirable’’ and 
questioned past clearance practice. The Bureau of American Affairs held 
up the 1940 volume nearly three years after the rest of the year’s record 
was published. 

Volume V of 1940 contains the published record of United States deal- 
ings with the American Republics in the year which saw Germany seize 
France and much of the rest of Europe. By April, 1940, half of the states 
of the Hemisphere were seeking arms from the United States and, by 
September, laws and regulations had been adjusted so that requests were 
reviewed in the Department of State and forwarded to the defense depart- 
ments for filling ‘‘on financial terms these Republics can meet.’’ Defense 
of the Hemisphere occupied attention after the collapse of France in June, 
and consultations with all 20 of the republics developed arrangements that 
were much the same except for Argentina, Bolivia, Mexico, Panama and 
Paraguay. The defense posture permeates the record of the year. 

In 1939 the Foreign Ministers had issued the Declaration of Panama 
defining their neutrality position. Their second meeting at Havana July 
21-80, 1940, set a pattern of collaboration which made for hemispheric 

* Legal Department, International Monetary Fund, Washington, D. C. The views 


expressed are thoge of the reviewer and not necessarily those of the International Mone- 
tary Fund, 
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_ solidarity in the Second World War and planted seeds that seem to be 
sprouting in the Alliance for Progress of 1961. The Act of Havana and 
the Convention of July 30 concerning the Provisional Administration of 
European Colonies and Possessions in the Americas was an unchallenged 
precaution, but remains in effect. The Havana meeting continued the 
Inter-American Neutrality and the Financial and Economic Advisory Com- 
mittees; it approved an unperfected convention for establishment of an 
Inter-American Bank, set up an Inter-American Development Commission, 
outlined a program for inter-American economic co-operation and for- 
warded the Inter-American Coffee Agreement subsequently signed on 
November 28, 1940. 

In 1940 territorial questions were few. Mediation of the boundary dis- 
pute between Honduras and Nicaragua came to no conclusion; United 
States interest in the dispute between Guatemala and the United Kingdom 
over British Honduras continued; and the United States expatiated at full 
length to Honduras on its assertion of ownership of Swan Island. 

Financial, economic and commodity questions dominated negotiations 
with individual states. Other negotiations related to Bolivia’s nationaliza- 
tion of Standard Oil Company property, arrangements to smelt Bolivian 
tin in the United States, and the settlement of claims against Mexico and 
payment for its expropriation of oil properties, both settled by agreements 
dated November 19, 1941. 

Publication of Foretgn Relations is current for the year 1942, except, of 
course, lack of domestic clearance of the American Republics volumes for , 
1941. 

These war volumes of Foreign Relations exhibit the difficulty the com- 
pilers find in sifting the increasing mass of documents and the proliferation 
of foreign relations into other agencies of the Government. - Notes to ma- 
terial already printed elsewhere have increased. Omissions have multiplied 
of documents whose basic facts or points can be deduced or are sufficiently 
set forth in another form. Memoranda of conversations or summarizing a 
situation in many cases carry the narrative in lieu of extensive documents. 
Cross references multiply. By such devices a compact and clear record 
is presented and its technical incompleteness is not obscured. 


Denys P. Myers 


Foreign Relations of the Untied States. Diplomatic Papers. The Confer- 
ences at Cairo and Tehran, 1943. (87th Cong., 1st Sess., H. Doc. 144.) 
Washington, D. C.: U. S. Government Printing Office, 1961. pp. Ixxxvii, 
932. $4.00. 


This volume publishes the intimate details of the Tehran Conference with 
Marshal Stalin from November 27 to December 2, 1948, which President 
Franklin D. Roosevelt had been trying to arrange since December, 1941. 
On the way to and from Tehran there were conferences at Cairo from 
November 22 to 26 with Generalissimo Chiang Kai-Shek and with President 
Ismet Inönü of Turkey from December 2 to T. Prime Minister Churchill 


1962] BOOK REVIEWS AND NOTES 581 


took part in all three. The Combined Chiefs of Staff (British-American) 
were present at all three, and at Tehran one meeting of the tripartite 
military group was held, the rest of the discussion of OVERLORD (the 
invasion of Europe in June, 1944) taking place in the political meetings 
at Tehran. l 

For the three conferences the President traveled 17,442 miles by train, 
battleship convoy and air, being absent from his desk from November 11 to 
December 17, 1948, during wartime. The formal results were: Anglo- 
American-Chinese statement on the disposition of Japan after its defeat 
(page 448); Tehran communiqué consisting of a signed Declaration of the 
Three Powers (page 640) ; signed Declaration of the Three Powers regard- 
ing Iran (page 646); initialed Military Conclusions of the Tehran Con- 
ference (page 652); Cairo communiqué on relations with Turkey (page 
831). The President and Prime Minister approved a report of the Com- 
bined Chiefs of Staff which specified the conclusions reached at Tehran and 
Cairo (page 810). The primary object of these conferences was to co- 
ordinate and strengthen the war effort of the United Nations, and the 
heads of government involved regarded the conferences as successful in 
that respect. The results were published simply as press releases in the 
United States and the United Kingdom, but the Soviet Union incorporated 
the two declarations of Tehran in its treaty series—a contrast in treating 
documents as statements of policy or binding instruments. 

It will be recalled that this volume is one of the series covering confer- 
ences in which the President took part that the Department of State was 
enjoined by the Senate to publish out of the chronological order of Foreign 
Relations volumes. In consequence, this volume is an egregious deviation 
from the customary order of publication of Foreign Relations. But the 
Historical Office is to be congratulated upon fulfilling the artificial injunc- 
tion imposed upon it. The volume was edited by William M. Franklin, 
Deputy Director. 

To begin with, none of these conferences produced agreed minutes of 
the meetings, or even formal delegation minutes, except for those of the 
Joint Chiefs of Staff and the Combined Chiefs of Staff. There were no 
agenda. The clue to what happened is the President’s Log, the detailed 
diary of all his activities, conversations, meals, courtesy calls, et cetera. 
The proceedings of each conference are identified primarily from that 
data and the record of every contact assembled under its date and hour. 
Aside from records made by the Chiefs of Staff, the minutes kept by inter- 
preters, one or two ‘‘agreed minutes’’ (pages 323, 711) and some memo- 
randa of conversations, many of the contacts are covered by citations of 
memoirs of participants or by interviews with them. Under the circum- 
stances, the record is as complete as possible, and largely undigested. 

The direction to issue volumes on the Heads-of-Government conferences 
out of chronological order necessarily required collecting much preliminary 
material that would normally be in earlier volumes of Foreign Relations. 
The directive, moreover, had a flavor of criticism of what had occurred. 
This volume clearly shows the effect of the consequential abandonment of 
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the expert selectivity which is standard for compiling Foreign Relations. 
For this volume, even more than for Conferences at Malia and Yalta, every 
scrap of preliminary or post-conference information from the files or 
writings of participants has been collected and presented. The extent to 
which the files have been exhausted is illustrated by the 107 pages of papers 
on arranging for the conferences. From the prefatory calendar of papers 
and the index, an inquirer can work out the discussion on any subject 
covered, and it is up to him to find if a decision was taken on it. Perhaps 
the subjects of most interest in the volume are the understandings reached 
with the Soviet Union with regard to Operation OVERLORD, Soviet plans 
for war against Japan, and the Chinese communiqué. 


Denys P. MYERS 


BRIEFER NOTICES 


Post-War Thinking About the Rule of Law. (Ann Arbor: University of 
Michigan Law School, 1961. pp. 485-613.) This slim volume, which 
is a reprint from the Michigan Law Review for February, 1961, of papers 
delivered by the members of the Michigan Law School faculty during the 
1960 summer session for lawyers, presents provocative thoughts on the 
rule of law. Seven lectures were delivered, ranging from ‘‘The Rule of 
Law in Historical Perspective,” on the one hand, to what may be termed 
Closing the Ring, namely, ‘‘The Challenge of the Rule of Law,” on the 
other. Five of the essays deal with the judicial process, the executive 
department, the Supreme Court, the international facets and the legislative 
processes of this concept. No uniform definition of this so frequently 
debated notion is advanced by the participants, even though they are 
agreed on the value, significance and desirability of this phenomenon and 
on some of its basic assumptions. In the historical essay, for example, 
three basic meanings are presented, only to be criticized in favor of a 
more positivist tradition, although not in the traditional sense of positivism, 
but in the ‘‘Ideal of Just Law’’ which is to be tested by stated techniques. 
The article on ‘‘The Legislative Process and the Rule of Law” advises 
us that individual intellectual freedom is or should be part of the rule of 
law, while the paper on ‘‘The Rule of Law and the Judicial Process’’ points 
out that the notion of a government of laws and not of men is a fiction, 
and the one on ‘‘The Executive Department of Government and the Rule 
of Law,’’ in a sweeping indictment of the administrative agencies, states 
that the policy of these organs is in derogation of the rule of law and laments 
the fact that the position of these independent agencies will lead toward a 
government by men and not by law. 

The International Rule of Law includes three principles, according to 
Professor Bishop: (1) reliance on law and not on naked power; (2) legal 
settlements in lieu of forcible ones; (3) realization that legal principles 
can further social goals without sacrificing the freedom and dignity of the 
individual. This reviewer particularly enjoyed that essay and regards it 
as pertinent to note the comment that the newly independent nations of 
Asia and Africa do not necessarily accept all the underlying values of 
the international legal system as developed by the older members of the 
community. Indeed, this was illustrated forcefully when India’s Ambas- 
sador to the United Nations, in denying that aggression had been com-’ 
mitted against Goa, stated: 
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This is the situation that we have to face and if any narrow-minded 
legalistic considerations, considerations arising from international law, 
were written by European international law writers, these writers are, 
after all, part of the atmosphere of colonialism.* 

GUENTER WEISSBERG 


Comunicazioni e Studi. Vol. X, 1958-1959. (Milan: Dott. A. Giuffré, 
1960. pp. viii, 886. Index.) In the summer of 1940 the Institute of Inter- 
national Law was founded at the University of Milan. This constituted 
in those dark times, as the preface to the volume under review puts it, an 
act of bold hope. "The Institute has published Comunicazioni e Studi in 
1942, 1946, 1950, 1952 and, since 1953, annually. The preface admits that 
there is again today a profound and dangerous crisis of international law, 
but holds that it is only a ‘‘crisis of growth.’’ Whether this diagnosis is 
not over-optimistic remains to be seen. But however this may be, we want 
to present our congratulations to the Institute and its publication on this 
anniversary. 

Volume X, as always, beautifully printed and bound, again has a rich 
and valuable content. The studies, nearly all devoted to international law, 
show a great variety. Gandolfi’s essay deals with the first treaty between 
Rome and Carthage (pages 327-353); Guggenheim pays homage to Max 
Huber, ‘‘the most characteristic international lawyer Switzerland has had 
since the times of Eméric de Vattel’’ (pages 13-33). 

Many articles treat problems of international organizations. Gros ana- 
lyzes (in French, pages 1-12) the new Treaty of Brussels (1960) concluded 
between the states of “little Europe,” creating an international organiza- 
tion for the security of aerial navigation in the upper atmosphere (‘‘Huro- 
control’’); Capotorti (pages 113-131) writes on the new Road Traffic 
Conventions; Arangio-Ruiz on the fundamental principles of the inter- 
national conventions for the recovery of nuclear damages (pages 77-111). 
Sperduti’s theme is the human person and international law (pages 159- 
180) ; the title of Rolin’s essay is ‘‘Towards a Really International Public 
Order” (pages 53-75). 

Migliazza (pages 351-391) investigates the interpretative function of the 
Court of Justice of the European Communities; Jenks (pages 85-51) dis- 
cusses the outlook for international judicial procedures. Giuliano (pages 
183-158) studies the significance and range of ‘‘innocent passage’’ through 
territorial waters in his usual comprehensive and richly documented way. 
The principal theoretical study is by Ziccardi on the theory of international 
customary law (pages 187-257). The study is interesting, but remains 
rather vague and amorphous, by reason of its attempt to make use of Ago’s 
untenable theory of ‘‘spontaneous’’ law; this is so, even though the author 
rejects this theory in the most vital part of his investigation. 

Finally, the volume contains a broad study of the decisions of the Italian 
courts in 1957 involving problems of conflict of laws (Bianchini, pages 
691-744) and of international law (Luzzatto, pages 623-689). The article 
by Fabozzi (pages 601-622) on the jurisdiction of the International Court 
of Justice in 1958 reveals the sad situation of this Court: only one judgment 
is to be discussed, and even this one is hardly a case of international law. 
Of particular interest are the voluminous studies on the Italian science of 
conflict of laws in the preceding year (Ruini, pages 469-599) and of inter- 
national law (Kojanec, pages 393-468). Many pages of reviews of new 
works and of all the great international law reviews conclude this excellent 
Yearbook. 


Josef L. Kunz 
1 The New York Times, Dee. 19, 1961, p. 14. 
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Pakistan and the United Nations. By K. Sarwar Hasan. (New York: 
Manhattan Publishing Co., 1960. pp. ix, 328. Index. $3.00.) In 1952 
the Carnegie Endowment for International Peace initiated a series of Na- 
tional Studies on International Organization to assess the strengths and 
weaknesses of the United Nations in terms of national attitudes. This vol- 
ume in the series was prepared in the Pakistan Institute of International 
Affairs with the assistance of a distinguished study group and of officials of 
the Institute and the government. 

The assessor of public attitudes must locate himself in relation to his 
subject. He may view the national attitude as a non-participant, and 
attempt objective evaluations and specialized analyses, or he may state 
and defend the national attitude as one who shares it. Mr. Hasan leans 
heavily toward the latter approach. The first chapter describes the emer- 
gence of Pakistan within the framework of international organization. 
Succeeding chapters deal with the major international interests of Pakistan. 
Of initial importance are relations with India and the consequent regional 
arrangements to strengthen the position of Pakistan. Two chapters, com- 
prising almost one third of the book, defend Pakistan’s claim to Kashmir.. 
Other topics for discussion are the partition of Palestine, the Suez crisis, 
trusteeship and colonial matters, human rights, economic assistance pro- 
grams and some of the ‘‘cold war’’ issues. 

There is more discussion of relations vis-d-vis India than seems necessary 
in a study of national attitudes toward international organization. The 
problems suggested by the Carnegie Endowment and covered in detail in 
other studies of the series receive less space. On balance, however, this 
study does answer the basic question of Pakistan’s attitudes toward the 
United Nations, and it demonstrates only too well that one of the weak- 
nesses of that organization is the nationalism of each member state. 

Turkey and the United Nations. Prepared under the auspices of the 
Institute of International Relations of the Faculty of Political Science, 
University of Ankara. (New York: Manhattan Publishing Co., 1961. pp. 
xii, 228. Index. $4.00.) This book is among the last in the series of 
studies sponsored by the Carnegie Endowment for International Peace. 
The prospect of Charter review, an immediate stimulus for the project, 
diminished before the studies had been carried far, but their usefulness 
continues. A. basic theme of this study is Turkey’s reliance on international 
organization to provide peace and security. Turkey emerged distrusting 
the League of Nations as an instrument for carrying out the provisions of 
an unfavorable peace treaty, and for a time found support in the Soviet 
Union by signing a pact of friendship with its ‘‘traditional enemy’’ in 
1921. After Turkey entered the League in 1932, it drew away from the 
Soviet Union, and Turkish attitudes toward international organization 
have since been influenced by the threats of its big neighbor. Accounts 
of the use of the veto in the Security Council, the membership impasse, 
and collective security and regional arrangements are critical of Soviet 
positions. Lengthy quotations from statements of government officials 
and press commentators are major: bases for conclusions. Results of a 
public opinion poll parallel these statements, but are included in an ap- 
pendix rather than in the body of the report. (The poll was limited, and 
the authors warn against extensive reliance on it. Of 351 respondents, ` 
178 were students and teachers.) 

Turkish dismay at the weakness of the United Nations is frankly 
admitted and is the cause for emphasis on regional alliances; however, 
proposals for amendment are restrained, and are offered as ‘‘positive con- 
tributions toward the preservation of the organization.” 


` 


JoHN M. HOWELL 
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The Anglo-Iranian Oi Dispute. By Sunil Kanti Ghosh. (Calcutta: 
Firma K. L. Mukhopadhyay, 1960. pp. xiv, 340. Index. Bibliography. 
Rs. 16.) In this study, which appears to have been largely written in 1958- 
1954, while the author was a candidate for the degree of Doctor of Science 
of Law at the College of Law, University of Illinois, and to have been 
accepted for that purpose in 1956 in typewritten form and not in the form 
of the present printed volume, Mr. S. K. Ghosh, a native of India and now 
practicing there, seeks to determine why nationalism should be such a 
potent force, when most nations believe so strongly that security and well- 
being depend upon co-operation and interdependence. To this end, he 
explores the background and development of the dispute over the expul- 
sion of the Anglo-Iranian Oil Company. He describes in some detail the 
decisions of the International Court of Justice, and he summarizes the 
debates in the Security Council. There is some obscurity in his treatment 
of the negotiations following the expropriation. 

The need for private investment in developing countries is recognized, 
and it is noted that ‘‘the effects of foreign expropriation are a matter of 
concern to all those who wish to be of assistance in the development of this 
important segment of international relations.” While it is said that there 
are ‘‘many uncertainties and conflicts of opinion in the interpretation and 
application of the principles of international law,’’ and that ‘‘acceptance 
of the general principle of compensation has not sufficed to put an end to 
this controversy,” Mr. Ghosh admits that failure to settle the Iranian 
dispute was not due to any ‘‘lack’’ of law or available procedures, but 
rather to a lack of faith in, and unwillingness to submit to, those procedures. 

It is unfortunate that this book, published in 1960 and poorly printed, 
does not describe the events following the fall of Mossadegh. The un- 
informed reader may be left with the impression that Mossadegh ‘‘got 
away with it.” He did not. He was dismissed in 1953, and in the following 
year the important agreements with Anglo-Iranian and the oil consortium 
were concluded under which Anglo-Iranian obtained a 40% participation, 
cancellation of substantial claims, and provision for £225,000,000 in cash. 


Q. W. Hater 


Die Internationale Kontrolle der Höheren Luftschichten und des Welt- 
raums. By Robert K. Woetzel. (Bad Godesberg: Asgard-Verlag, 1960. 
pp. 97. DM. 16.) This is a competent survey of the legal problems of 
outer space along conventional lines. The author deals with the techno- 
logical bases of human activity in space, the upward extent of sovereignty 
in airspace, the legal status of outer space, proposals for international con- 
trol of activities in space, the legal status of space vehicles, responsibility 
for damages caused by such vehicles, regulation of telecommunications in 
` outer space, and the problem of acquisition or control of heavenly bodies. 
He inclines to the view that national sovereignty extends upward approxi- 
mately 60 miles (the altitude beyond which the air is too rarified to support 
the flight of aircraft) and that space above this altitude is res communis 
which is open to peaceful uses by all nations. In this connection, he stresses 
the 1958 resolution of the U. N. General Assembly on peaceful uses of outer 
space and attributes a ‘‘quasi-legal’’ effect to it as expressing the consensus 
of the international community. ‘‘Peaceful’’ is apparently regarded as 
synonymous with ‘‘non-military.’’ The discussion is thoroughly docu- 
mented and there is a good bibliography. 

O. J. Lissrrzyn 
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Private International Law. 6th ed. By G. C. Cheshire. (New York: 
Oxford University Press; Oxford: Clarendon Press, 1961. pp. lvi, 733. 
Index. $11.20; 70s.) This English classic on conflict of laws has reached 
its sixth edition.t Because of important new decisions and several statutory 
enactments affecting the area, a new edition became desirable within the 
relatively short period of four years. It is as impressive and distinguished 
as its predecessors. Never tiring in the search for lucidity, Professor 
Cheshire has used the occasion to restate or re-phrase his views on a a number 
of important questions. 

To the public international lawyer, changes in the discussion of ‘‘Sov- 
ereign Immunity’’ (pages 88-102) are of special interest. The results of 
the decision of the House of Lords in Rahimtoola v. Nizam of Hyderabad? 
are incorporated. With a reference to a dictum by Lord Denning in that 
case, the principle of absolute immunity, adhered to in England, which 
rules out a possible distinction between acta imperis and acta gestions is 
criticized by the author in even stronger language than before. And lack 
of sympathy is expressed with the decision of the majority of the Court 
of Appeal in Baccus S.R.L. v. Servicio Nacional del Trigo,’ holding the 
principle of immunity to extend to a separate legal entity set up by a 
sovereign state, 

Because of acceptance by English law through the Legitimacy Act of 
1959 of the doctrine of the putative marriage, the parts on legitimacy and 
legitimation had to be re-written and the coverage of adoption was ex- 
tended. Substantial effort has also gone into the treatment of ‘‘juris- 
diction’’ with its many aspects and meanings (pages 107-111, 120-122). 
The doctrine of the principle of ‘‘effectiveness’’ has been dropped—and it 
will not be missed. Kept is the statement, originating with Mr. Justice 
Holmes, that ‘‘the foundation of jurisdiction is physical power’’—a truth 
which cannot explain the growing assumption, in England and everywhere 
else, of jurisdiction in personam for reasons other than physical power over 
the defendant. ‘‘Arrestment ad fundendam jurisdictionem’’ in Scotland 
and in certain Continental countries (not identified) is criticized as a basis 
for im personam jurisdiction, but no mention is made of the well-established 
concept of quasi in rem jurisdiction, of daily application in the United 
States, under which jurisdiction in personam may be acquired through 
attachment, but with limitation to the attached res. Undisturbed by a 
dictum possibly to the contrary, Professor Cheshire maintains the view 
(page 652) that a general extension of the ‘‘reciprocity’’ doctrine of 
Travers v. Holley‘ to areas outside the field of matrimonial status matters 
would be beneficial. Indeed, in evaluating the equity, for purposes of 
recognition, of bases for jurisdiction used abroad, regard should be had 
to the instances in which jurisdiction is being assumed at home. The effects 
of the argument made would be even stronger if ‘‘assumption of jurisdic- 
tion’’ and ‘‘recognition of foreign-assumed bases for jurisdiction”? were not 
discussed at different places in the book. 


1 For a review of the second edition (1938), which broke away from the vested rights 
theory, see Arthur K. Kuhn, in 82 A.J.I.L. 635 (1938). 

2 [1958] A.C. 879, digested in 52 A.J.I.L. 340 (1958). 

3 [1957] 1 Q.B. 488, digested in 51 A.J.IL. 427 (1957). 

4 [1958] P. 246. 
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On many other points as well, the new edition gives the reader Professor 
Cheshire’s latest views. Thus, like the earlier editions, the sixth will be 
indispensable to all workers in the field. They rejoice in having this 
learned treatise available in up-to-date form. 

Kurt H. NaDELMANN 


XXth Century Comparative and Conflicts Law. Legal Essays in Honor 
of Hessel E. Yntema. Edited by Kurt H. Nadelmann, Arthur T. von 
Mehren and John N. Hazard. (Leiden: A. W. Sijthoff, 1961. pp. xv, 547. 
F1. 46.90; $12.50.) This volume encompasses a collection of essays in the 
fields of comparative law and conflict of laws, contributed by 38 eminent 
specialists from fifteen different legal systems in tribute to the distinguished 
Editor-in-Chief of the American Journal of Comparative Law on the oc- 
casion of his seventieth birthday. As the title indicates, most of the content 
of this book does not focus directly on matters of public international law 
and therefore might appear to be only of peripheral interest to a large 
segment of the readers of our JOURNAL. Nevertheless, since international 
law in some subtle fashion must be the quintessence of, and an absorbent 
for, the underlying presuppositions and basic policies of the existing legal 
systems in the world, scholars of international law will gain fruitful in- 
sights and stimulations from a number of: essays found in this volume, 
‘especially in view of the increasing importance of supra-national and 
transnational arrangements and transactions. Thus René David’s inquiry, 
“Existe-t-il un droit occidental?’’, Konrad Zweigert’s study, “Zur Lehre 
von den Rechtskreisen,’’ and Rudolf Schlesinger’s paper on ‘‘The Common 
Core of Legal Systems,’’ go right to the mainsprings of unifying and di- 
visive forces and factors in the existing families of legal orders, and thus 
contain much valuable information on the nature and direction of the 
stresses and strains in the foundations of our present international legal 
structure. 

Obviously a detailed discussion or even listing of the contents of the 38 
essays which are so varied in subject matter, scope, and depth, would be 
tedious and of little positive value to our readers. All that needs and can 
be said here is that much in this Festschrift deserves attention from stu- 
dents of international Jaw; in fact, at least one of the articles contained 
therein should be indispensable fare: Professor Doelle’s ‘‘Vorstudie zur 
Eroerterung der Problematik mehrsprachiger Gesetzes- und Vertragstexte.’’ 
Vera Bolgér’s moving contribution, entitled ‘‘The Magic of Freedom,” 
deserves special mention because it touches on society’s ultimate and eternal 
aspirations. 

STEFAN A. RESENFELD 


Tratado sobre a Nacionalidade. Vol. IV: Conflitos de Leis em Materia 
de Nacionalidade. By Ilmar Penna Marinho. (Rio de Janeiro: De- 
partamento de Imprensa Nacional, 1961. pp. 564. Bibliography.) Sup- 
plementing three earlier volumes on the subject of Nationality,! now comes 
a fourth volume by Dr. Marinho specifically devoted to conflicts of law 
in the matter of nationality. An opening chapter surveys the different 
bases of nationality, and this is followed by an analysis of the principal 
causes of conflicts and the various proposals offered for their solution. As 
in the case of the earlier volumes, the text is clarified by numerous citations 
from authorities on the subject, the comments of the author himself upon 
such items as the United Nations World Refugee Year being a significant 
indication of his good judgment and humane approach to the problem. 
A special chapter is devoted to leading cases on the conflict of laws in 


1 Reviewed in this JOURNAL, Vol. 58, p. 989 (1959). 
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the matter of nationality, the Canevaro, Nottebohm and other cases; and 
a closing chapter gives the texts: of important documents, among which 
are the proposed United Nations agreements for the suppression of 
statelessness. 

Congratulations to the Foreign Office of Brazil which promotes these 


studies. 
C. G. Fenwiox 


Ambassadors Ordinary and Extraordinary. By E. Wilder Spaulding. 
(Washington, D. C.: Public Affairs Press, 1961. pp. ix, 302. Index. 
$5.00.) Before, during and since Harvard (Ph.D.), as student, teacher, 
writer and bureaucrat, Wilder Spaulding has been concerned with history, 
and for some twenty-five years in government service he handled source 
materials. In this book he presents a congeries of sketches, in terms of 
‘fan informal study of ministers and ambassadors ... interesting ex- 
amples .. . who have represented the United States abroad.’’ The ap- 
proach is indeed ‘‘informal,’’ and the ‘‘study’’ has been directed, not to 
the producing of a treatise on diplomacy, but to becoming acquainted with 
persons, qualifications, positions, circumstances and performances. Of this 
there has come, by processes of comparing and of arranging in groups 
based on backgrounds, a set-up which has enabled the author and will 
enable readers to view in perspective by the case method the practices 
and the experience of the United States in the choosing and use heretofore 
of its ambassadors, 

The sketches are interesting in substance and in style; much of what 
their author tells about several ambassadors recently or still in service is 
“new’’; his chapter entitled ‘‘The Female of the Species’’ is especially 
informative; and his conclusions and suggestions are well worth attention 
in a world and an era wherein, for the regulation of relations between and 
among nations, the human factor is becoming everyday more and more 
important. Most of the statements of fact in the narrative passages can 
be accepted; but, as in the works of many other authors who range over 
vast fields, there crop up in several contexts statements, some of fact and 
some of appraisal, the essence and the effects of which are repetitive of 
elsewhere-created fictions and myths. 

In the United States we have developed within the present century a 
‘feareer’’ Foreign Service; to it the President may look for personnel 
presumably qualified by experience to serve effectively as ambassadors; 
but, in the choosing process, the most heavily weighing considerations still 
are, and probably always will be, political. It is interesting to note that 
since, and soon after, the coming off the press of this book, there has 
come, authored in the area in the Department of State wherein Dr. 
Spaulding long served, a more formal opus entitled ‘‘The Foreign Service 
of the United States.” 

Sranie K. HORNBECK 


Politics and Trade Policy. By Joe R. Wilkinson. (Washington, D. C.: 
Public Affairs Press, 1960. pp. vi, 151. Index. $3.75.) This is a valu- 
able review of the legislative history of the reciprocal trade agreements 
program from its inception, early in the New Deal, as a temporary, 
emergency measure, to the current Trade Agreements Extension Act of 
1958. During this quarter of a century, the trade agreements legislation 
has been approved by Congress on 12 oecasions, beginning with the 3-year 
authority contained in the original Trade Agreements Act of 1934, which 
has been extended 11 times. 
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In Chapter I (‘‘Trade Policy and the Depression’), the author describes 
the persistent efforts of Roosevelt’s Secretary of State, Cordell Hull, to 
persuade, not only members of the two Houses of Congress, but also the 
President himself, of the need for and efficacy of a new technique of 
tariff reduction in the United States, viz., delegation by Congress of limited 
authority to the President to modify U. S. tariff duties in return for 
corresponding reductions in trade barriers maintained by foreign countries 
against American exports. The legislative battles over the Extension Acts 
of 1940, 1948 and 1945 are covered in Chapter II (‘‘Internationalism and 
Trade Policy”). The author rightly points out that the passage of the 
1945 Act, with its greatly increased tariff-reducing authority, ‘‘marked 
the high-point in the history of the Trade Agreements program.” ‘‘Re- 
versing the Trend”’ is the subject of Chapter III, and covers the Extension 
Act of 1948, which first provided for ‘‘peril-point’’ findings by the Tariff 
Commission, as well as the Acts of 1949 and 1951. The latter enacted 
into law the ‘‘escape clause’’ provisions, theretofore provided for by direc- 
tion of the Executive. 

Chapter IV takes up ‘‘Trade Policy in the Bisenhower Years,” and 
Chapter V, ‘‘the Trade Agreements Program in Retrospect.’ The latter 
contains a good summary analysis of all the legislation from 1934 to 
1958. The author’s discussion in Chapter VI of ‘‘the Trade Agreements 
Program in the Future” is especially timely, since the current trade 
agreements authority is due to expire in June, 1962, unless renewed. From 
advance rumblings, the 13th appearance of the trade agreements legisla- 
tion on the Congressional stage may well be the stormiest yet. 

All in all, Dr. Wilkinson has done an excellent job. He has told a 
fascinating story of the political problems and pressures, the ‘‘uneasy 
compromises,” that have been involved in the efforts to accommodate 
both economic principles and the process of democratic government in 


the attempt to realize a trade policy for the United States in the national 
interest. 
Honoré M. CATUDAL 


BOOKS RECEIVED * 


Adam, Thomas R. Government and Politics in Africa South of the Sahara. (Revised 
and enlarged ed.) New York: Random House, 1962. pp. 185. $1.65, paper. 

American Assembly. Outer Space. Edited by Lincoln P. Bloomfield. Englewood Cliffs, 
N. J.: Prentice-Hall, Ine., 1962. pp. xii, 202. $1.95, paper; $3.95, cloth. 

American Bar Association. Special Committee on International Unification of Private 
Law. Report: Unification of International Private Law. Soia Mentschikoff and 
Nicholas deB. Katzenbach, Project Reporters. July, 1961. Chicago: American Bar 
Foundation, 1961. pp. viii, 88. 

Ankara University, Institute of International Relations. Milletlerarast Mtinasebetler 
Türk Yüligi [The Turkish Yearbook of International Relations]. Vol. I, 1960. 
Ankara: University of Ankara Faculty of Political Sciences, 1961. pp. vili, 220. 

Aubenas, R., eb al. La Justice. (Centre de Sciences Politiques de l'Institut d'Études 
Juridiques de Nice, Vol. VII.) Paris: Presses Universitaires de France, 1961. pp. 
466. N.Fr. 24. 

Aufricht, Hans. Central Banking Legislation. A Collection of Central Bank, Monetary 
and Banking Laws. Statutes and related materials selected and annotated. Wash- 
ington, D. C.: International Monetary Fund, 1961. pp. xxii, 1012. $10.00. 


* Mention here neither assures nor precludes later review. 


590 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


Barnes, William, and John Heath “Morgan. The Foreign Service of the United States. 
Origins, Development, and Functions. (Department of State Pub. 7050, Historical 
Office, Bureau of Public Affairs.) Washington, D. O.: U. S. Government Printing 
Office, 1961. pp. xiii, 480. Index. $8.50. 

Conrad, Hermann. Rechtsstaatliche Bestrebungen im Absolutismus Psi und Öster- 
reichs am Ende des 18. Jahrhunderts. (Arbeitagemeinschaft fiir Forschung des 
Landes Nordheim-Westfalen, Geisteswissenechaften, Heft 95.) Koln and Opladen: 
Westdeutscher Verlag, 1961. pp. 84. DM. 6.50. 

Comneil of Europe. ‘Annuaire Européen. Vol. VII, 1959. The Hague: Martinus 
Nijhoff, 1960. pp. xx, 800. Index. 

Dahm, Georg. Die Stellung des Menschen im Völkerrecht unserer Zett, (Recht und 
Staat, No. 238.) Tübingen: J. O. B. Mohr (Paul Siebeck), 1961. pp. 40. DM. 3.40. 

_—+. Vétker Recht. Vols. 2 and 3. Stuttgart: W. Kohlhammer Verlag, 1961. pp. 
viii, 398. Index. DM. 45, cloth; Vols. 1-8, DM. 185. 

Delaume, Georges B. American-Frenoh Private International Law. (2nd ed.) (Bi- 
lateral Studies in Private International Law, No. 2.) ‘New York: Oceana Publica- 
tions, 1961. pp. 221. Index. $7.50. i 

De Pauw, F. Ð. R. Het Mare Liberum van Grotius en Pattijn. Brugge: Uitgeverij 
Voor Rechts- en Bestuurswetenschappen Die Keure N. V., 1960. pp. xi, 314. Index, 

Deuerlein, Ernst. Dokumente sur Deutschlandpolittk, Part III. VoL 1: From May 5 to 
December 31, 1956. (Herausgegeben vom Bundesministerium für Gesamtdeutsche 
Fragen Bonn/Berlin.) Frankfurt-am-Main: Alfred Metzner Verlag, 1961. pp. Ixxil, 
833. DM. 39. 

Di Vignano, Tommasi. Immunità o Privilegi dei Funstonari delle Organissasiont Inter- 
nasionali, Padua: CEDAM, 1961. pp. 93. 1.800. 

Echegaray, Miguel, Antonio Garrigues Walker, Juan Antonio Ruiz de Alda, Alvaro 
Alonso-Oastrillo. Foreign Investment in Spain. Laws, Conditions, Institutions. New 
York: Spanish Economic Report, 1962 (Multilith). pp. vi, 57. $85.00. 

European Oommunities, Court of Justice. Recueil de la Jurisprudence. Indices. Vols. 
I-IV, 1954-1959. pp. 452. B. Fr. 200; N. Fr. 19.60; Vol. VI, Pt. 2, No. 2, 
1960. pp. 989-1186; Index. Vol. VI, Parta 1 and 2, 1960. pp. 1189-1284; Vol. VII, 
Nos. 1, 2, 4, 1961. pp. 1-98; 101-198; 261-478. Paris: Recueil Sirey; Luxem- 
bourg: Services des Publications des Communautés Furopéenies, 1960-1961, B. Fr. 
800; N. Fr. 80.60 a vol. 

Frank, Isaiah. The Buropean Common Market. An Analysis of Commercial Poltoy. 
New York: Frederick A. Praeger, 1961. pp. 324. Index. $8.50. . 

Hart, H. L. A. The Concept of Law. (Clarendon Law Series.) London and New 
York: Oxford University Press, 1961. pp. x, 268. Index. $3.40; 21 s. 

Heilman, Raymond J. The Confitct of Laws and the Statute of Frauds. Seattle: 
University of Washington Press, 1962. pp. x, 180.. Index. $4.75. 

Hoog, Günter. Die Genfer Seereohtskonferenson von 1958 und 1960. Vorgeachichte— 
Verhandlungen—Dokumente. (Dokumente-Herausgeber: Forschungsstelle fiir Vilker- 
recht und ausliindisches öffentliches Recht der Universitit Hamburg, Institut fir 
Internationales Recht an der Universitat Kiel, Institut fiir Völkerrecht der Universität 
Göttingen, Vol. 36.) Frankfurt-am-Main and Berlin: Alfred Metzner Verlag, 1961. ° 
‘pp. 140. DM. 82.50, paper. 

Internationale Kartellrechts-Konferenz in Frankfurt-am-Main, June, 1960. Kartelle 
tind Monopole im Modernen Recht. Vols. I and IT (in German and English). (Edited 
by Institut ffir auslindisches und internationales Wirtschaftsresht an -der Johann- 
Wolfgang-Goethe-Universitiit, in co-operation with the Institute for International and 
Foreign Trade Law of the Georgetown University Law Oenter, Washington, D. O.) 
Karleruhe: Verlag ©. F. Müller, 1961. VoL 1: pp. xxx, 4128; Vol: Il: pp. x, 413- 
1016. DM. 110. 

Jiménez de Aréchaga, Eduardo. Curso de Derecho Internacional Publico. Vol. I: Teoria 
General. pp. 279; VoL II: Los Estados y su Dominio. pp. xix, 284-793. Monte- 
video: Centro Estudiantes de Derecho, 1959. $185.00. 


1962] BOOKS RECEIVED 591 


Warelle, Jacques, and Fritz de Kemmeter. Le Benelux Commenté. Textes Officiels, 
Brussels: Établissements Émile Bruylant, 1961. pp. 364. Index. B. Fr. 580, paper; 
Fr. 810, leather-bound. 

Kaufmann, Erich. Der Staat in der Rechtsgemeinschaft der Volker. Vom ersten Welt- 
kriege bis zum Wiederaufbau nach dem zweiten Weltkriege. (Gesammelte Schriften, 
Vol. II.) Göttingen: Verlag Otto Schwartz & Co., 1960. pp. xxvi, 494. DM. 38. 

Kecskemeti, Paul. The Unexpected Revolution. Stanford: Stanford University Press, 
1961. pp. vi, 178. Index. $4.75. 

Kempner, Robert M. W. Eichmann und Komplizen. Stuttgart, Vienna, Zurich: Europa 
Verlag, 1961. pp. 452. Index. 

Khadduri, Majid. Islamio Jurisprudence [Shaf't’s Risdla]. Translated with an In- 
troduction, Notes and Appendices. Baltimore: Johns Hopkins Press, 1961. pp. xiv, 
876., Index. $6.75. 

Kirchheimer, Otto. Political Justice. The Use of Legal Procedure for Political Ends. 
Princeton: Princeton University Presa, 1961. pp. xiv, 452. Index. $8.50. 

Krenz, Frank E. International Enclaves and Rights of Passage. With Special Refer- 
ence to the Case Concerning Right of Passage over Indian Territory. (Travaux de 
Juridiction Internationale, Vol. V.) Geneva: Librairie E. Droz; Paris: Librairie 
Minard, 1961. pp. 197. i 

Kurland, Philip B. (ed.) The Supreme Court Review, 1961. Chicago: University of 
Chicago Press, 1961. pp. viii, 322. $6.50. 

Larson, Arthur. Design for Research in International Rule of Law. (World Rule of 
Law Book Series, No. 2.) Durham: World Rule of Law Center, Duke University, 
1961. pp. 111. $1.00. 

Law in a Troubled World. Cleveland: Western Reserve University Press, 1959. pp. 76. 
$2.00, paper. 

Lee, Luke T. Consular Law and Practice. New York: Frederick A. Praeger; London: 
Stevens & Sons, 1961. pp. xxii, 431. Index. $17.50. 

Legal Problems of the European Economic Convmunity and the European Free Trade 
Association. New York: Frederick A. Praeger, 1961. pp. viii, 110. $3.95. 

Lillich, Richard B. International Claims: Their Adjudication by National Commissions. 
Syracuse: Syracuse University Press, 1962. pp. xvi, 140. Index. $5.00. 

Lipson, Leon, and Nicholas deB. Katzenbach (Project Reporters). The Law of Outer 
Space. Report to the National Aeronautics and Space Administration, July, 1961. 
Chicago: American Bar Foundation, 1961. pp. xii, 179. Index. 

Lu, David J. From the Marco Polo Bridge to Pearl Harbor. A Study of Japan’s 
Entry into World War Tl. Washington: Public Affairs Press, 1961. pp. viii, 274. 

- Index. $4.75. 

Manger, Wiliam. Pan America in Crisis. The Future of the OAS. Washington: 
Public Affairs Press, 1961. pp. viii, 104. Index. $3.25. 

Manning, O, A. W. The Nature of International Sooiety. (London School of Eco- 
nomics and Political Science, University of London.) London: G. Bell and Sons, Ltd., 
1962. pp. xii, 220. Index. 30 s. 

Marek, Krystyna. Répertoire des Décisions et des Documenta de la Procédure Eorite 
et Orale de la Cour Permanente de Justice Internationale et de la Cour Internationale 
de Justice. Série 1: Cour Permanente de Justice Internationale 1988-1945. Vol. 1: 
Droit International et Droit Interne. (Publications de l’Institut Universitaire de 
Hautes Etudes Internationales, No, 38, Série 1, Vol. 1.) Geneva: Librairie E. Droz, 
1961. pp. xvi, 1016. Index. 

McDougal, Myres 8., and Florentino P, Feliciano. Law and Minimum World Public 
Order. The Legal Regulation of International Ooercion. New Haven: Yale Uni- 
versity Press, 1961. pp. xxviii, 872. Index. $12.50. 

McLaughlin, Kathleen. What’s the U. N. Doing There? The World’s War on Want. 
(Institute for International Order.) New York: Oceana Publications, 1961. pp. 80. 
$1.00, paper; $2.50, cloth. 


592 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


Menzel, Eberhard. Legalitét oder Illegalitat der Anwendung von Atomwaffen. (Recht 
und Staat, No. 226-226.) Tübingen: J. O. B. Mohr (Paul Siebock), 1960. pp. 87. 
Index. DM. 4.50. 

Miller, Richard I. Dag Hammarskjöld and Crisis Diplomacy. New York: Oceana 
Publications, 1961. pp. 344. Index. $2.25, paper; $6.00, cloth. 

Organski, Katherine and A. F. Kenneth. Population and World Power. New York: 
Alfred A. Knopf, 1961. pp. xx, 2638. Index. 

Peaslee, Amos J., and Dorothy Peaslee Xydis. International Governmental Organisa- 
tions. Constitutional Documents. (Rev. 2nd ed.) 2 vols. The Hague: Martinus 
Nijhoff, 1961. Vol. I: African Postal Union to Intergovernmental Maritime Consulta- 
tive Organization. pp. lviii, 922; Vol. II: International Atomic Energy Agency to 
World Meteorological Organization. pp. xvi, 928-1962. Index. Gld. 82.50 a set. 

Pfloeschner, Fred. Les Dispositions de la Constitution du 27 Ootobre 1946 sur la 
Primauté du Droit International et Leur Effet sur la Situation des Etrangers en 
Franoe sous la IVe République. Geneva: Librairie E. Droz; Paris: Librairie Minard, 
1961. pp. 210. 

Robertson, A. H. The Council of Europe. Its Structure, Functions and Achievementa. 
(2nd ed.) New York: Frederick A. Praeger, 1961. pp. xv, 288. Index. $9.00. 
Robilant, Enrico di. Sus Prinoipi di Gustista, Milan: Dotto. A. Giuffrè, 1961. pp. 

252. Index. 

Sastry, K. R. B. Hindu Jurisprudence. A Study in Historical Jurisprudence, Oal- 
cutta: Eastern Law House Private Ltd., 1961. pp. xii, 294. Index. Rs. 10. 

Séfériades, Mélanges. 2 vols. Vol. I: pp. xl, 448; Vol. II: pp. viii, 449-844, Athens: 
‘*Pantiog’’ School of Political Sciences, 1961. 

Sereni, Angelo Piero. Il Diritto dell’Energia Nucleare. Le Imprese Comuni. (Centro 
Internazionale di Studi e Documentazione sulle Comunità Europes.) Milan: Dott. A. 
Giuffrè, 1961. pp. 295-828. 

. Le Impreso Comuni Internasional. I° Congresso Italiano di Diritto Fluviale 
e della Navigazione Interna, Venezia 16, 17, 18 Ottobre, 1961. pp. 15. 

——. L’Organiszasione Mondiale della Sanità. (Università degli Studi di Bologna, 
Facoltà di Giurisprudenza. Corso di Aggiornamento in Diritto Sanitario.) Empoli: 
Editrice Caparrini, 1961. pp. 11. ; 

Singer, J. David. Financing International Organization: The United Nations Budget 
Process. The Hague: Martinus Nijhoff, 1961. pp. xvi, 185. Index. Gld, 14.50. 

Swift, Richard N., and Waldo Chamberlain (eds.). Annual Review of Untted Nations 
Affairs, 1960. New York: Oceana Publications, 1961. pp. xvi, 207. Index. 46.00. 

Thorneycroft, Elizabeth. Personal Responsibility and the Law of Nations. The Hague: 
Martinus Nijhoff, 1961. pp. 87. Index. Glid. 8. 

Tuchman, Barbara W. The Guns of August. New York: Macmillan Co., 1962. pp. 
xvi, 511. Index. $6.95. f 

U.S.S.R. Academy of Sciences, Institute of State and Law. Fundamentals of Boviot 
Law. Edited by P. 8. Romashkin. Translated from the Russian by Yuri Sdobnikov. 
Moscow: Foreign Languages Publishing House. pp. 517. 

——. International Law. Textbook for use in law schools. Translated from the — 
Russian by Dennis Ogden. Moscow: Foreign Languages Publishing House, pp. 477. 

UNESCO, How to Plan and Conduct Model U. N. Meetings. A Handbook for Organ- 
izers. New York: Oceana Publications, 1961. pp. vii, 126. $1.50, paper; $3.00 cloth. 

Vasquez, Modesto Beara. Introducetén al Derecho Internacional Cósmico. Mexico 
City: Universidad Nacional Autonoma de México, Escuela Nacional de Ciencias 
Politicas y Sociales, 1961. pp. xv, 348. Index. 

Virally, Michel. L’O.N.U. d’Hier à Demain. Paris: Editions du Seuil, 1961. pp. 189. 

Von der Heydte, F. A. Freiherr, et al. (eds.) Vétkerrecht und Rechtliches Weltbild. 
Festschrift für Alfred Verdross. Vienna: Springer-Verlag, 1960. pp. vii, 346. 
8. 414; DM. 69; Bw. Fr. 70.60; $16.45; £5 17s. 6d. 

Von Overbeck, Alfred E. L'Unification des Règles de Confitts de Lois en Matière de 
Forme de Testaments. (Arbeiten aus dem Juristischen Seminar der Universitit Frei- 
burg, No. 21.) Fribourg: Editions Universitaires, 1961. pp. xviii, 189. Fr. 16. 





PERIODICAL LITERATURE OF INTERNATIONAL LAW 
AND RELATIONS 


AMERICAN BAR ASSOCIATION JOURNAL, December, 1961 (Vol. 47, No. 12). World Peace 
Through World Law: The Disarmament Problem (pp. 1171-1174), William W. 
Schwarzer; The International Commission of Jurists: Its Work on the Rule of Law 
(pp. 1193-1198), Vivian Bose. 

——, Section of International and Comparative Law Bulletin, December, 1961 (Vol. 
6, No. 1). The Gloss on American Banana (pp. 14-25), Sam G. Baggett; A Multi- 
national Investment Convention to Protect Private Capital: A Proposal (pp. 26-32), 
Gerald M. Doppelt. 

, January, 1962 (Vol. 48, No. 1). Comments on Peace Through Law (pp. 52-56), 
Walter Klockau, Jr.; Rule of Law Not Revolution (pp. 57-58), Robert N. Wilkin; 
Experiences of the United States in Foreign Courts (pp. 68-67), George Cochran Doub. 

AMERIOAN JOURNAL OF COMPARATIVE Law, Summer, 1961 (Vol. 10, No. 3). The 
Planiol Treatise on the Civil Law: French and Louisiana Law for Comparative Study 
(pp. 175-187), Joseph Dainow; The Development Corporation in Africa (pp. 188-204), 
Lawrence C. McQuade; The Paramount Clause (pp. 205-226), Erling Selvig; Appeals 
for Annulment by Enterprises in the European Coal and Steel Community (pp. 227-252), 
Thomas Buergenthal. 

AMERICAN POLITIOAL Sornos Review, December, 1961 (Vol. 55, No. 4). A Muti- 
Bloo Model of the International System (pp. 780-798), Roger D. Masters. 

ARBITRATION JOURNAL, 1961 (Vol. 16, No. 4). Conflict of Laws in Commerotal Arbi- 
tration, Second Draft Restatement on Conflict of Laws (pp. 188-192); Arbitration in 
the Anglo-Saton and Early Norman Periods (pp. 193-208), Daniel E. Murray. 

AROCHIV DES ÖFFENTLICHEN REOHTS, January, 1962 (Vol. 86, No. 4). Hans Kelsen 
sum 80. Geburtstag (pp. 484-487), Hans Spanner. 

BOLETÍN DEL INSTITUTO DE DerzoHo COMPARADO DE MEXICO, May—August, 1961 (Vol. 
14, No. 41). Función y Metodo del Derecho Comparado (pp. 333-345), Angelo Piero 
Sereni. 

THs BULLETIN (Bonn), November 28, 1961 (Vol. 9, No. 46). Adenauer and Kennedy 
on a Strategy for Peace (pp. 1-2); Highlights of Bonn’s Foreign Policy (p. 3), 
Gerhard Schréder; Breaking a Bottleneck in the EEC (p. 5). 

, December 5, 1961 (Vol. 9, No. 47), The Federal Republic’s Foreign Policy 
(pp. 1-3); ‘‘ The Wall Is Unendurable in the Long Run’’ (p. 3), Willy Brandt; Europe 
and the Developing Nations (pp. 4-5), Ludwig Erhard. 

—, December 12, 1961 (Vol. 9, No. 48). ‘‘Free World Cannot Afford a Retreat 
in Berlin or Germany’’ (pp. 1-2); The Fulbright Eachanges: International Meeting 
of Minds (p. 4); What Can—and Cannot—Be Made Good (p. 5), Ludwig Erhard. 

, December 19, 1961 (VoL 9, No. 49). NATO Pledges ‘‘ Peaceful but Firm”? 
Policy in Defence of Berlin (pp. 1-2); Looking Back, Far Back, and Ahead (p. 8). 

„ January 2, 1962 (Vol. 10, No. 1). Man’s Highest Task Is Brotherhood (pp. 
1-2), Konrad Adenauer. 

——, January 9, 1962 (Vol. 10, No. 2). The Mystery of the Burning Village (pp. 
1, 8); The President on the State of the Natton—and the World (p. 2), Heinrich Lübke; 
We Need the Red Army (p. 3), Walter Ulbricht; ‘‘How Others See Us’’: Germany’s 
Past and Present (p. 5). 

„ January 16, 1962 (Vol. 10, No. 3). Bonn Rejects Moscow Attack on Western 
Allies (pp. 1-2); Ludwig Erhard on Trans-Atlantic Teamwork (p. 8); ‘‘The Wall Is 
a Belio of Stalinism’? (p. 4), Lord Home; Berlin’s Centre for Co-ordinating Development 
Aid (p. 5). 

, January 23, 1962 (Vol. 10, No. 4). Adenauer Foresees Political Union of 
Europe (pp. 1-2). 




















593 


594 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


——, January 30, 1962 (Vol. 10, No. 5). BEC Progress ig West’s Reply to Com- 
munism (p. 1), Werner Schwarz; A High Court That Guards Freedom (pp. 1-2), 
Gebhard Miller; Bonn’s Relations with Moscow (p. 4), Franz Josef Strauss. 

BULLETIN OF THE INTERNATIONAL COMMISSION OF JURISTS, November, 1961 (No. 12). 
The Tamil Question in Ceylon (pp. 9-21) ; The Rebellion Trials in Ethiopia (pp. 29-37), 
Comments by an Observer; European Court of Human Rights: Its First Two Judgments 
(pp. 87-41); The Question of Capital Punishment and International Organizations 
(pp. 59-62). 

CANADIAN Baz Review, December, 1961 (Vol. 89, No. 4). Winds of Change and 
the Law of Eapropriation (pp. 542-576), Eric O. E. Todd; Treaties and Rights of 
Transit on the St. Lawrence (pp. 677-602), H. J. Lawford; Oonjitot of Laws in Space 
and in Time—Validity of Foretgn Divorce (pp. 604-624), J.-G. ©. 

Crenaias Ponirioas y Soois (Universidad Nacional Autónoma de México), July— 
September, 1961 (Vol. 7, No. 25). Méstoo on ol ‘‘Mediterrdneo Amertoano’’ (pp. 
865-405), Gastón Garcia Cantú; Los Pafses del ‘‘Consejo de la Entente Africana’’ (pp. 
407-428), Modesto Seara Vázquez. 

COLUMBIA Law Review, January, 1962 (Vol. 62, No. 1). The German Law Against 
Bestrainte of Compstition—Comparative and International Aspects (pp. 1-48), Peter 
D. Schapiro. 

DER DONAURAUM, 1961 (Vol. 6, No. 4). Entwicklung und Probleme der Hafenstadt 
Triest (pp. 269-278), Drago Matković; Krise der Nationalen Minderheiten (pp. 279- 
284), Géza C. Paikert. 

DUKE LAW JOURNAL, Autumn, 1961 (Vol. 1961, No. 4). The Security of Individually- 
Owned Property under Soviet Law (pp. 525-587), Peter B. Maggs; Oambodia v. Thai- 
land: Preliminary Objections (pp. 539-548); Honduras v. Nicaragua (pp. 548-553). 

Europa Aroniv, November 10, 1961 (Vol. 16, No. 21). Die Erweiterung der Euro- 
päischen Wirtschafisgemeinschaft. Festigung des Bestehenden oder neuer Integra- 
ttonskurs in Europa? (pp. 601-606), Norbert Kohlhase; Das neue Parteiprogramm der 
EPd8U (pp. 607-630), Boris Meissner. : 

~——, November 25, 1961 (Vol. 16, No. 28). Probleme und Perspektiven der Euro- 
päisohen Sicherheitspoltttk nach dem 18. August 1961 (pp. 685-642), Fritz Erler; 
Wettbewerd im Gemeinsamen Markt (pp. 648-650), Hans von der Groeben; Die Aus- 
wartige Politik Tunesiens unter dem Besonderen Aspekt seines Strebens nach National- 
staatlicher Individualität (pp. 651-662), R. J. Guiton; Die Berlin-Frage im Neueren 
Schrifttum (pp. 663-674), Dietrich Rauschning; Aus der Tatigkkett der Gesellschaften 
und Institute für Internationale Bestehungen (The Royal Institute of International 
Affairs, London) (pp. 679-680). 

——~, December 10, 1961 (Vol. 16, No. 23). Erfahrungen der Europäischen Riistungs- 
kontrolle. Das Riistungskontrolamt der WEU als Modell einer Regtonalen Rtistungs- 
kontrolle unter Verbündeten (pp. 681-684), Etienne de la Vallée Poussin; Die Euro- 
pdische Zusammenarbeit auf dem Gebiet der Raumforsohung und Raumfahrt (pp. 685- 
692), Georg W. Rehm; Die Btindnisfrethett der Afro-Asiatisohen Staaten. Kine Darstel- 
lung ihres Abstimmungsverhalions in der VoRversammlung der Vereinten Nationen (pp. 
698-708), Karl-Heinz Kunzmann. 

——, December 25, 1961 (Vol. 16, No. 24). Zwischenbilang der Huropa-Politik Ende 
1961 (pp. 711-716), Maurice Faure; Das ‘‘ Bindnis fiir den Fortsohritt.’? Zur Ent- 
stehung der Charta von Punta del Este (pp. 725-734), Jürgen von Prellwitz; Der Beginn 
der Tätigkeit der Europäischen Gerichtshofes fir Menschenrechte (Zum Zwischenurtetl 
im Falle ‘‘ Lawless’’) (pp. 786-742), Lisa Wiesler. 

, January 10, 1962 (Vol. 17, No. 1). Abrilstung oder ‘' Gleiohgewicht des 
Schreckens’? (p. 1-12), Yuri Sheinin; Hine Gemeinsames Krisgerecht der NATO? (pp. 
21-26), Karl-Heinz Kunzmann. 

FOREIGN AFFAIRS, January, 1963 (Vol. 40, No. 2). The Reform of NATO (pp. 165- 
182), Alastair Buchan; Judgment and Control in Modern Warfare (pp. 196-212), Sir 
Solly Zuckerman; Teohnology, Science and American Foreign Poltoy (pp. 224-248), 
Caryl P. Haskins; Toward a New Diplomacy (pp. 244-251), Chester Bowles; Uncon- 





1962] PERIODICAL LITERATURE OF INTERNATIONAL LAW 595 


ventional Warfare (pp. 264-274), Franklin A, Lindsay; Iran in Continuing Crisis (pp. 
275-292), T. Cuyler Young; The New African Profile (pp. 293-302), Chief H. O. 
Davies; American Policy in Africa (pp. 303-815), Rupert Emerson. 

FOREIGN SERVICE JOURNAL, December, 1961 (Vol. 88, No. 12). Schooling for Foreign 

Economio Policymakers (pp. 27-28), Theodore L. Eliot, Jr.; Administration in a 
Changing World (pp. 55-56), Roger W. Jones. 
- —, January, 1962 (Vol. 39, No. 1). Diplomacy and Public Opinion (pp. 23, 55), 
John F. Kennedy; Peace Corps: One Year After (pp. 36-39, 42), Roy L. Hoopes; A 
New Look at Foreign Economic Policy (pp. 45-46), Christian A. Herter and William L. 
Clayton. 

—, February, 1962 (Vol. 89, No. 2). The Future and the Foreign Service (pp. 
21-24), John Y. Millar; Thoughts on an American Diplomatic Style (pp. 43-49), 
Robert McClintock; POLAD—A Permanent Institution (pp. 50-53), Richard B. Finn. 

Dire Frrgpens-Warte, November, 1961 (Vol. 56, No. 2). Schiedsrichterliche und 
riohterliche Streiterledigung—Ein Überblick (pp. 105-117), Max Huber; Vom Wahren 
Wesen des Véotkerrechtsa—Grundsdtstiches sur Frage der Methodth (pp. 118-139), 
Johannes O. Müller; Probleme des Weltraumrechts (pp. 140-155), Adrian Bueckling; 
The Privileged Position of the Great Powers in the International Court of Justice (pp. 
156-167), Karol Wolfke. . 

GEORGETOWN LAW JOURNAL, Winter, 1961 (Vol. 50, No. 2). The Bovereign’s Im- 
munity and Private Property: A Due Process Problem (pp. 284-309), David F. Fitz- 
gerald, Patrick W. Lee and Jay E. Ricks. 

HARVARD INTERNATIONAL Law CLUB BULLETIN, December, 1961 (VoL 3, No. 1). 
Sovereign Immunity of Foreign State Enterprises in Anglo-American Courts (pp. 1-43), 
Doris Carroll; Municipal Court Review of Decisions of International Tribunals (pp. 44- 
74), Stuart William Robinson, Jr.; International Law in a World of Change (pp. 
75-79), George O. Lamptey; International Protection of Human Rights in the Criminal 
Law: The Asian Experience (p. 80), Juan Garcia-Passalacqua; A Passion for the 
Future (pp. 80-81), Anthony Lester; Prospects for Development of International Law 
Within the United Nations (pp. 82-83), Lawrence 8. Halpern; Cuban Nationalization 
of Cuban Property of United States Nationals (Banco Nacional de Cuba v. Sabbatino) 
(pp. 84-89), Sidney Shushan; Compensation for the Requisition of Neutral Vessels under 
Construction (In Re Government of Norway and Government of the United States of 
America (pp. 90-94), Peter B. Schwarzkopf; The Paris Convention for the Protection 
of Industrial Property (Kermat Corporation v. Printing Arts Research Laboratories, 
Ino.) (pp. 95-98), R. B. Bot; Deserters from Spanish War Vessels (United States ex 
rel. Perea-Varela v. Esperdy) (pp. 98-101), C. M. Fogler. 

Harvard Law Review, January, 1962 (Vol. 75, No. 3). CAB Regulation of Inter- 
national Aviation (pp. 575-589). 

INDIAN JOURNAL OF INTERNATIONAL LAW, April, 1961 (VoL 1, No. 4). The Indi- 
vidual and His Status in International Law (pp. 415-428), L. O. Green; The Law in and 
of the United Nations (pp. 429-442), Manfred Lachs; Arbitration of Trade Controversies 
between Governments and Foreign Firms (pp. 443-472), K. P. Sarojini; The Antarotto 
Treaty: Khold India Become A Party to It? (pp. 473-483), K. Ahluwalia; The Law 
of International Institutions (pp. 484-495), V. O. Govindaraj; Conference Diplomatique 
de Droit Maritime, Brussels, 1961 (pp. 496-498), Nagendra Singh; Teaching of Inter- 
national Law in India (pp. 498-501), J. 8. Bains; Consideration of the Five-Power 
‘*Uncommitied’’ Nations’ Draft Resolution During the Fifteenth Session of the General 
Assembly of the United Nations—Need to Revise the Relevant Rule of Procedure of 
the General Assembly (pp. 501-505), K. Ahluwalia. 

INTERNATIONAL AFFAIRS, November, 1961 (No. 11). Results and Prospects of the 
Development of International Relations (pp. 15-21), N, Inozemtsev; Foreign Policy of 
Right-Wing Socialists and the Collapse of Anti-Communism (pp. 22-28), F. Fiirnberg; 
Some Aspects of the Problem of Peace and War (pp. 29-85), A. Galkin; Semantio 
Camouflage of Imperialist Politics (pp. 48-47), Y. Korovin; Partners in Plunder (pp. 
48-57), Victor Perlo; The U. N. Declaration and Reality (pp. 58-64), G. Bondarevsky; 
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The German Democratic Republic: Bulwark of Peace in Europe (pp. 65-70), J. König; 
Yankee Imperialiem Tries the Long Way Around (pp. 71-78), Trinidad Martillo; 
Archipelago in Imperialist Bondage (pp. 79-84), N. Savelyev; U. N.: Its Possibilities 
and Prospects (pp. 85-89), V. Vershinin; Cuba: New Intrigues (pp. 90-91), S. Pakin; 
United States: ‘‘New Frontier’’ and ‘‘Closed Doors’? (pp. 92-93), I. Mikuson; 
Uganda: Independence and Colontalist Intrigues (pp. 93-95), Y. Tomilin; Britain: 
The Market is Common but the Aims Are Different (pp. 95-96), N. Khomutov. 

INTERNATIONAL AND COMPARATIVE Law QUARTERLY, October, 1961 (Vol 10, No. 
4). Space Law and Space Politics (pp. 681-706), F. B. Schick; Charter and 
Interohange of Aircraft and the Warsaw Convention. A Study of Problems Arising 
from the National Application of Conventions for the Unification of Private Law (pp. 
707-725), R. H. Mankiewicz; Carriage By Air: The Hague Protocol (pp. 726-738), 
BR. M. Forrest; International Proteotion against Nuclear Risks (pp. 789-759), M. J. L. 
` Hardy; An ‘(International Constitutional Low’’? (pp. 760-784), Torkel Opsahl; Inter- 
ference with Ships on the High Seas (pp. 785-817), Anna van Zwanenberg; Some 
Thoughts on the Place of English Law as Lex Fori in English Private International 
Law (pp. 818-845), P. R. H. Webb; Recognition of Foreign Divoros Decrees in the 
Canadian Courts (pp. 846-850), J. D. Payne; The Project for a Commercial Company of 
European Type (pp. 861-876), Dennis Thompson; Law, Bench and Bar in the Pro- 
tectorate of Uganda (pp. 877-891), R. W. Cannon; The European Court of Human 
Rights: The Lawless Oase (pp. 899-908), D. G. Valentine; Agreement of Association 
between Greece and the European Common Market (pp. 903-904), D. G. Valentine; 
Compensation Treaties between Communist States: An Addendum (pp. 904-908), 
Alfred Drucker; The Formation of a Contract (Albeko Schuhmaschinen A.G. v. The 
- Kamborian Shoe Machine Co. Lid.) (pp. 908-910), P. 8. ©. Lewis; The Enforcement 
of Foreign Judgments Against Partnerships (Blohn v. Desser) (pp. 910-913), P. 8. C. 
Lewis; Fundamental Rights in the Indian Constitution: The Requirement of Reason- 
ableness (pp. 914-916), J. Duncan M. Derrett; Restrictive Practices in Germany: The 
Effect of ‘‘Recommendations’’ (pp. 916-919), A. Gleisa; The Proposed Regulation on 
Competition in the E.B.O. (pp. 919-922), Dennis Thompson; The Oommon Market: 
Bibliographical Notes (pp. 928-927), Elisabeth Evatt. 

——, January, 1962 (Vol. 11, No. 1). The United Kingdom and the Treaty of 
Rome: Some Preliminary Observations (pp. 73-88), Dennis Thompson and Norman 8. 
Marsh; The Political and Legal Status of Kuwait (pp. 108-180), R. V. Pillai and 
Mahendra Kumar; The Concept of the Contiguous Zone (pp. 131-153), Shigeru Oda; 
State Succession under the Law and Practice of the International Monetary Fund (pp. 
154-170), Hans Aufricht; The Soviet Union, the Neutrals and International Law in . 
World War II (pp. 171-230), George Ginsburgs; The Choice of Chinese Customary Law 
in Hong Kong (pp. 281-250), E. S. Haydon; Foreign Marriages Following English Di- 
vorces (pp. 251-254), P. R. H. Webb; Revocation of English Trust and Transfer of 
Funds to Similar Foreign Trust (p. 255), P. R. H. Webb; Irish Law in English Courts— 
Some Further Points (pp. 256-260), A. H. Hudson; Breach of Promise (pp. 260-266), 
Erwin Spiro; Indian Traditions and the Rule of Law among Nations (pp. 266-272), 
J. Duncan M. Derrett; The Tenth Anniversary of the Institute of Air and. Space Law, 
MoGill University (pp. 290-298), G. N. Pratt. 

INTERNATIONAL LaBour Review, December, 1961 (Vol. 84, No. 6). The Andean Pro- 
gramme (pp. 428-461), Jef Bens; The European Social Charter and International 
Labour Standards (pp. 462-477). 

INTERNATIONAL ORGANIZATION, Autumn, 1961 (Vol. 15, No. 4). Dag Hammarskjöld, 
United Nations Pioneer (pp. 547-548), Walter Lippmann; Two Differing Concepts of 
United Nations Assayed: Introduction to the Annual Report of the Seoretary-General 
on the Work of the Organisation, 16 June 1960-15 June 1961 (pp. 549-563), Dag 
Hammarskjöld; Politios and the Future of ECOSOC (pp. 564-580), Norman J. Padel- 
ford; The Political Rôle of the United Nations: Some British Views (pp. 581-602), 
Geoffrey L. Goodwin; The United Nations and the Congo Financial Crisis: Lessons of 
the First Year (pp. 603-617), Robert L. West; NATO and Adenauer’s Germany: 
Uneasy Partnership (pp. 618-629), Lawrence S. Kaplan; The Management of Power 
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and Political Organisation: Some Observations on Inis L. Claude’s Conceptual Approach 
(pp. 680-636), Ruth B. Russell, 

JAHRBUCH DER ALBERTUS-UNIVERSITAT ZU K@GNIGSBERG-PREUSSEN, 1962 (Vol. 12). 
Die Entwicklung des Vélkerrechtlichen Annexionsverbots (pp. 20-44), Günther Schulz. 

JsBRBUCH FÜR INTERNATIONALES RECHT, August, 1961 (Vol. 10, Nos. 1-2). Der 
Massstab der Internationalen Aufsicht im Friedensvélkerrecht (pp. 242), Hugo J. 
Hahn; Zur Gegenwirtigen Lage des Vélkerreohts (pp. 48-48), George Dahm; EWG und 
EFTA: Ein Vergleich der Verträge sur Gründung der Europäischen Wirtschaftsgemein- 
sohaft (EWG) und sur Errichtung der Europäischen Frethandelsassoziation (EFTA) 
(pp. 49-88), Hans-R. Krämer; Die Doppelte Bedeutung des Begriffs ‘‘ Repatriierung’’ 
(pp. 89-92), Walter Rudolf; Die Ausländische Adelsgesetsgebung und der Adelsname im 
Deutschen Internationalen Privatrecht (pp. 93-205), Ottobert L. Brintzinger; Zur 
Rechtsstellung von Rundfunksendern auf See (pp. 206-224), Hans-R. Krämer. 

JOURNAL DU Dror INTERNATIONAL (CLUNET), October-December, 1961 (Vol. 88, 
No.4). Réforme Constituttonnelle dans la Communauté des Etats (pp. 955-985), Hilding 
Eek; Problèmes de Droit International Publio relatifs à la Juridiction de VEtat d’Israét 
(pp. 987-1063), Theodor Meron; Bulletin de Jurisprudence Française (pp. 1064-1090), 
Berthold Goldman, A. Françon and J.-B, Sialelli; Chronique de Jurisprudence Française 
(pp. 1092-1130), Berthold Goldman and J.-B, Sialelli; Bulletin de Jurisprudence Britan- 
nique (pp. 1133-1177), Kurt Lipstein; Chronique de la Jurisprudence de la Cour Inter- 
nationale de Justice (pp. 1178-1198), Roger Pinto. 

Jus, September, 1961 (Vol. 12, No. 8). DL’ Asione della Corte di Giustisia nei Sistemi 
Giuridict della Comunità Europee e degli Stati Membri (pp. 346-388), Alessandro 
Migliazza. 

MionigaNn Law Review, November, 1961 (Vol. 60, No. 1). State Control of Radta- 
tion Hazards; An Intergovernmental Relations Problem (pp. 41-80), Samuel D. Estep 
and Martin Adelman; Jurisdiction over Aliens for Crimes Committed Abroad (pp. 109- 
112), Frank G. Reeder. 

NEDERLANDS TIJDSOHRIFT VOOR INTERNATIONAAL RzoHT, October, 1961 (Vol. 8, No. 
4). La Treiziéme Session de la Commission du Droit International (pp. 333-340), 
J. P. A. François; Some Remarks on the Factors Influencing the Emergence and Evo- 
lution of International Law (pp. 341-359), Marion Mushkat. 

New Trams, November 29, 1961 (No. 48). The Debate Begins (pp. 1-2); Marine 

Democracy (p. 2); The Talks at Hakone (pp. 8-11), V. Dalnov; What Bonn Is After 
(pp. 12-15), I. Yermashov; Washington Against the Congo (pp. 16-18), Yuri Boch- 
karyov; American Juggernaut (pp. 24-28), Fred J. Cook. 
„ December 6, 1961 (No. 49). New Approach (pp. 1-2); Confused Congress 
(pp. 8-10), Boris Isakov; The Seourity Council and the Congo (p. 10), Y¥.Z.; Report 
from Ecuador (pp. 14-15), Joaquin Gomez; American Juggernaut (pp. 16-21), Fred J. 
Cook; Comrades-in-Arms (pp. 80-31), B. Gurevich. 

——, December 13, 1961 (No. 50). We're Not Exaggerating (pp. 1-2); The U. N. 
and China (pp. 2-3); The Paramount Factor (pp. 8-4), Observer; Tanganyika (pp. 
14-15), Y. Konovalov; American Juggernaut (pp. 23-27), Fred J. Cook; The Wealth 
of the Seas (pp. 28-29), L. A. Zenkevich. 

——-, December 20, 1961 (No. 51). Heustnger (pp. 1-2); Baghdad-Basra (p. 8), 
N. Pugachov; Not Worth a Brass Farthing (pp. 9-10), David Zaslavsky; The Katanga 
Lobby (pp. 11-14), Yuri Bochkaryov; Whom Do They Hope to Fool? (pp. 15-16), 
N. Molchanov; The Malaysian Federation Scheme (pp. 20-21), 8. Verbitsky; Storm 
Clouds over the Khyber Pass (pp. 27-28), Vladimir Lee; ‘‘Iron Heet’? Military Doctrine 
(pp. 29-31), Boris Teplinsky. 

» December 27, 1961 (No. 52). The Outgoing Year (pp. 1—4), Observer; Is the 
Eichmann Case Over? (pp. 9-11), Lev Ginsburg; Liberation of Goa (p. 15), Yuri 
Zvyagin; Bonn Diplomacy: Ambitions and Illusions (pp. 29-31), D. Melnikov. 

—, January 1, 1962 (No. 1). Strategio Plan for Peace (p. 3); Dynamios of the 
Twentieth Century (pp. 5-8, 17), A. Leonidov; Moralists (p. 20), L. Rovinsky; West 
Irian Will Be Freed (pp. 22-23), Lev Skomorokhov. 
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—, January 17, 1962 (No. 3). The Crux of the Matter (pp. 1-2); The British 
‘*Watoh on the Rhine” (p. 2); Waste of Time (pp. 3-5), Observer. 

——, January 24, 1962 (No. 4). New Features in Socialist Economic Co-operation 

(pp. 3-6), Nikolai Faddeyev; The Wishful Thinkers (pp. 16-17), I. Sotnikov. 

. —, January 81, 1962 (No. 5). The Battle of Punta del Este (p. 3); Thoughts 
for West Germans (pp. 4-5), B. Leontyev; West Irian and the U. N. (pp. 9-10), L. 
Skomorokhov; Dangerous Topico (pp. 29-81), Boris Izakov. f 

NORDISK TIDSSKRIFT FOR INTERNATIONAL BET 0G Jus GENTIUM, 1961 (Vol. 31, Nos. 

1-2). Generalsekretær Dag Hammarskjéld in Memoriam (pp. 5-7), Erik Brüel; 
Utrikesminister Undéns Tal vid Medborgartdget tH Gärdet den 88 September 1961 
(pp. 7-9), Östen Undén; De Internasjonale Økonomiske Organisasjoner of de Små Land 
(pp. 11-82), Knut Gets Wold; Diplomatio Assistance to Private Investment (pp. 38-58), 
J. Gillis Wetter; Die Rechtliche Natur der Arabischen Liga (pp. 59-97), Adnan Anzari; 
Current Trends of Nuclear Strategy (pp. 98-114), Adm. E. Bidrklund; Tinocos Konse- 
sjoner og deres Betydning for Læren om Anerkjennelse av Regjeringer (pp. 115-128), 
Carl August Fleischer; Dansk Folkeretlig Praksis i 1960 (pp. 124-132). 

OSTEUROPA-REOHT, September, 1961 (Vol. 7, No. 3). Vereinhettltchung des Inter- 

nationalen Privatrechtes im Ostblook duroh Staatsverträge (pp. 161-173), Alexander 
Uschakow; Die Organisation der Gerichte in der USSR (pp. 191-198), Helmut Slapnicka; 
Zur Theorie der Nationalisterung (pp. 199-218), Konstantin Katzarov. 
' PaŃsrwo 1 Prawo, Oetober, 1961 (Vol. 16, No. 10)., Sytuacja w Republice Kongo 
(Leopoldville) w Swietle Prawa Migdsynarodowego (pp. 552-560), Lech Antonowicz. 
» November, 1961 (Vol. 16, No. 11). Konwencja o Usnawaniu i Wykonywaniu 
Zagrantosnych Orsecseh Arbttragowych (pp. 738-750), Henryk Trammer; Zagadnienia 
Prsedmotu.t Metody Teorii Patsitwa i Prawa (pp. 751-755), Jerzy Wróblewski. 

UNIVERSITY OF PENNSYLVANIA Law Review, December, 1961 (Vol. 110, No, 2). 
Congress May Validly Enact Legislation Embodying Protective Theory of Criminal 
Jurisdiction (Rocha v. United States, 9th Cir. 1961) (pp. 281-286). 

POLITISOHE STUDIEN, September, 1961 (Vol. 12, No. 187). Perspektiven (pp. 569- 
572), Hans Lehmann; Antisemitischer Nationalismus und Nationales Judentum (pp. 
575-590), Erika Oestmann; Aktuelle Fragen der Internationalen Wirtschaftsbezichungen 
(pp. 597-604), Hermann J. Abs; Die Form der Diplomatie als Politische Waffe (pp. 607~ 
610), Gustav Trampe. 

» October, 1961 (Vol. 12, No. 138). Perspektiven (pp. 641-645), Hans Lehmann; - 
Begegnungen mit Konrad Adenauer (pp. 646-653), Wilhelm Hausenstein; Mater et 
Magistra (pp. 659-678), Emil Muhler; Die Wirtschaftspolitsk der Vereinigten Staaten 
und die Starke der Atlantischen Gemeinschaft (pp. 674-682), James Tobin; Das Stid- 
tirol-Problem (pp. 683-689), Kurt Wedl, 

—, November, 1961 (VoL 12, No. 139). Perspektiven (pp. 718-716), Hans 
Lehmann; Ungarn und der Kardinal (pp. 717-723), Lajos Agyik; Hat Chruschtschow 
in Deutschland cine Ohanoe? (pp. 724-786), Vasile O. Dumitrescu; Das Sidtirol-Problem 
(pp. 787-746), Kurt Wedl; Bildungswettlauf swischen West und Ost (pp. 747-751), 
Joachim H. Knoll. y 

—, December, 1961 (VoL 12, No. 140). Perspektiven (pp. 785-788), Hans Leh- 
mann; Hat Deutschland nooh eine Ohance? (pp. 789-799), Vasile C. Dumitrescu; 
Deutschland, Polen und der Föderalismus (pp. 805-809), Eugen Stamm; Lateinameri- 
kanische Probleme von Europa aus Gesehen (pp. 810-817), Hermann M, Görgen. 

Revista DE DERECHO INTERNACIONAL Y OreNoIAs DIPLOMÁTIOAS (Rosario, Argentina), 
January~December, 1960 (Vol. 8, Nos. 17-18). Jurisdtcctén.sobre Estados Extranjeros 
(pp. 9-21), Werner Goldschmidt; Nacionalidad y Poltica Exterior en el Pensamiento 
y Acotén de Mariano Moreno (pp. 23-40), Aldo Armando Oocea; Análisis y Aloance de 
las Reformas Proyectadas en Materia de Legislación Consular (pp. 41-34), Guillermo T. 
Conti and Tulio Oscar Sugasti; Alberdi y el Tratado de Reconocimiento con España 
(pp. 55-74), Leopoldo Kanner; La Oonferencia Antártica (pp. 77-81), Rosa Iris Novak; 
Keuniones de Cancilleres de San José de Costa Rica, Agosto 1960 (pp. 83-97), N. Eve ` 
Ohiesa; El Caso Eichmann y la Soberania Argentina (pp. 99-119), Artemio Luis Melo. 
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Revista DE POLÍTIOA INTERNACIONAL, July—October, 1961 (Nos. 56—67). El Testi- 
monio de Hispanoamérica (pp. 21-27), Fernando Murillo Rubiera; Evolución y Revo- 
lución en el Panorama Poktico Hispanoamericano (pp. 29-48), Jacinto Mercadal; La Con- 
ferencia de Punta del Este (pp. 181-187), José Luis Rubio; Hispanoamérica y el 
Comunismo Internacional (pp. 185-215), Fernando Murillo Rubiera; América, ante una 
Opción Decisiva (pp. 217-227), Mario Amadeo; América, un Hemisferio Desarticuladc 
(pp. 229-251), Camilo Barcia Trelles; Perfiles de la Tensión Hemisférica entre His- 
panoamérica y Estados Unidos (pp. 253-287), Mario Hernández y SfAnchez-Barba; 
Organtzaciones y Organismos Internacionales Americanos (pp. 289-305), Félix G. 
Fern4ndez-Shaw; Aspectos de la Contribución del Brasil al Panamericanismo (pp. 807- 
$28), Licurgo Costa; Las Leyes de la Era Presente y el Mañana de Iberoamérica 
(pp. 829-337), Gen. Pierre M. Gallois; La Situación Politico-Estratégica en las Antillas 
(pp. 839-844), D. Enrique Manera; Los Patses del Caribe y los Estados Unidos (pp. 
345-371), Jaime Menéndez; La América Dependiente (pp. 378-385), José Maria Cordero 
Torres; Canadá en América (pp. 387-395), Fernando Olivie; El Occidente en Esta Hora 
de Iberoamérica (pp. 397-420), F. M. B.; El Ayer, el Hoy y el Mañana Internacionales 
(pp. 429-488), Camilo Barcia Trelles. i 

REVUE CRITIQUE DE DROIT INTERNATIONAL Privé, October-December, 1961 (Vol. 50, 
No. 4). Un Cas Estrême d’ Application de la Loi du Contrat? L’Afaire de la Banque 
de Grècs devant la Justice Anglaise (pp. 658-8676), Jean-François Aubert; Les Principes 
du Droit du Travail International (pp. 677-699), Franz Gamillscheg; Sentence Arbi- 
trale. Convention de Genève du £6 Septembre 1987 (pp. 790-803), Ernst Mezger; 
Sentence Arbitrale., Ordre Public (pp. 806-808), Ernst Mezger. 

REVUE INTERNATIONALE FRANQAISE DU DROIT DES GENS, 1960 (Vol. 29). Souveraineté 
et Espace (pp. 12-380), Welf Heinrich, Prince of Hanover; Préludes à une Conflagration 
(Chronique de la Guerre Qui Vient) (pp. 31-170), B. G. d’Escouves; La Macédoine 
Européenne (pp. 171-210). 

RIVISTA DI STUDI POLITICI INTERNAZIONALI, 1961 (Vol. 28, No. 8). I Funsionart 
delle Comunità Europse e lo ‘‘Status’’ di Quelli del’ Euratom in Italia (pp. 458-472), 
Alessandro Tommasi di Vignano. 

RIVISTA TRIMESTRALE DI DIRITTO E PROCEDURA Crvix, 1961 (No. 3). La Conferenza 
di Varese sull’ Assistenza Giudiziaria Internazionale (pp. 1066-1072), Angelo Piero 
Bereni. . 

SovIET STATE AND Law (in Russian), 1961 (No. 12). Legal Forms of the U. S. S. R. 
Economio Eelations with Hoonomically Under-Developed Countries (pp. 68-76), A. P. 
Korotayev. 

SUDETEN BULLETIN, December, 1961 (Vol. 9, No. 12). The Ulbricht Regime’s Inter- 
national Status (pp. 280-285), Karl Wilhelm Fricke; Hthnio Groups and Europe’s 
Reform (pp. 286-289), Gyula von Zathureezky. 

, January, 1962 (Vol. 10, No.1). Report on Berlin (pp. 1-4), Paul H. Douglas; 
The Pit of Hast German Recognition (pp. 5-7), Kenneth V. Lottich; Self-Determination 
and International Law (pp. 8-10), Leo Pfeil. 

Unirep Nations Revixw, December, 1961 (Vol. 8, No. 12). Racial Superiority 
Condemned (pp. 22-29); Aid for Developing Countries by Increasing International 
Trade (pp. 29-31, 34); Reports by the Officer-in-Charge of the United Nations Opera- 
tion in the Congo (pp. 41-47). 

——, January, 1962 (Vol. 9, No.1). The Congo... A Move Toward Reconciliation 
(pp. 6-7, 44); Security Counotl Fails to Act on Use of Force in Goa (pp. 14-16); 
Representation of China (pp. 16-20, 38-839) ; Report of the Secretary-General Concerning 
the Negotiations at Kitona between Prime Minister Cyrille Adoula and Mr. Tshombe 
(pp. 44-45); Reports by the Officer-in-Oharge of the United Nations Operation in the 
Congo (pp. 45-54). 

——~, February, 1962 (Vol. 9, No. 2). Developments in the Congo (pp. 5, 28-24); 
The Situation in Angola (pp. 6-8, 23); Pushing Past the Edge of Beyond (pp. 19-20); 
Reports by the Officer-in-Charge of the United Nations Operation in the Congo (pp. 
24-28). 
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UNITED States NAVAL INSTITUTE PROCERDINGS, December, 1961 (Vol 87, No. 12). 

Security and the Double Standard (pp. 86-48), Cmdr. Paul H. Backus, U.S.N. (Ret.); 
The Law and Outer Space (pp. 44-51), H. Felix Kloman; Naval Power and Deterrence 
(pp. 61-68), Capt. Harvey B. Seim, U.S.N.; Disarmament on the Great Lakes: Myth 
or Reality? (pp. 69-78), Stanley L. Falk. 
, January, 1963 (Vol. 88, No. 1). Danger from the East (pp. 19-85), Lt. Col. 
Mogens Lauesen, Royal Danish Infantry; Nuclear Ship Traffic in World Seaports (pp. 
43-53), Brig. Gen. William R. Wendt, U.S.M.C. (Ret.); Morality and the Communist 
Menace (pp. 78-83), Capt. Kendall W. Simmons, U.8.N. 

——, February, 1962 (Vol. 88, No. 2). The Atom, the Navy, and Limited War (pp. 
50-57), Capt. George L. Raring, U.8.N.; Flags of Convenience: Maritime Dilenvma (pp. 
76-87), Capt. Ira Dye, U.S8.N. 

Wort AFFAIRS, Winter, 1961 (Vol. 124, No. 4). The Truth Will Prevail (p. 98), 
Harold E. Davis; NATO—Force for Peace (pp. 99-101), Gen. Clark L. Ruffner, U.8.A.; . 
True Peace and False Peace (pp. 101-102), Paul M. A. Linebarger; Some Urgent Tasks 
(pp. 103-105), Charles H. Malik; People-to-People Is a Two-Way Street (pp. 106- 
108), Robert L. Garner; Private Enterprise in Foreign Aid (pp. 109-111), Kenneth B. 
Keating; Interparliamentary Union Conference (pp. 112-113), Carl Marcy; Teachers 
Speak of Peace (pp. 118-114), Paul 8. Welty; The ‘‘ Alliance for Progress’’—Oppor- 
tunity and Problems (pp. 115-117), Joseph F. Thorning. 

ZerrsonEr FÜR AUSLANDISOHES ÖFFENTLICHES RECHT UND VOLKERREOHT, October, 
1961 (Vol. 21, No. 4). Der Hauptentscheid des Europäischen Gerichtshofs für Menschen- 
rechte in der Sache Lawless (pp. 649-666), Hans Huber; Die Wirtschaftliche Zusammen- 
arbeit der Ostblockstaaten im Rat für gegenseitige Wirtschaftshiife (pp. 667-716), 
Hans-Otto Bräutigam. 

ZEITSOHRIFT FÜR LUFTESCAT UND WELTEAUMBEOHTSFRAGEN, October 1, 1961 (Vol. 10, 
No, 4). Neuordnung der Luftverkehreverwaliung (pp. 221-246), H. Darsow; Weltraum- 
krieg und Neutralität (pp. 247-258), Rodolfo De Nova; Erschliessung des Weltrawms 
und Neutralität (pp. 260-278) (also in English), Alex Meyer. 

—, January, 1962 (Vol. 11, No. 1). Die Internationale Luftprivatrechtskonferens 
und das Charterabkommen von Guadalajara (Jal., Mexiko) vom 18. September 1961 (pp. 
1-49), Otto Riese; Vorschlige su einem Internationalen Abkommen über Haftung fiir 
Schdden, die durch Rawmfahreeuge Verursacht Werden (Gorman and Fnglish) (pp. 50- 
61), H. H. Wimmer. 
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ORGANIZATION OF AMERICAN STATES 


EIGHTH MEETING OF CONSULTATION OF MINISTERS OF FOREIGN AFFAIRS, SERVING 
AS ORGAN OF CONSULTATION IN APPLICATION OF THE INTER-AMERICAN 
TREATY OF RECIPROCAL ASSISTANCE 


Punta del Este, Uruguay, January 22-31, 1962 


FINAL ACT? 


The Highth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, was held in the city of Punta del Este, 
Uruguay, from January 22 to 31, 1962. 

The Meeting was convoked by a resolution of the Council of the Organi- 
zation of American States adopted on December 4, 1961, the text of which 
is as. follows: 


The Council of the Organization of American States, 
CONSIDERING : 


The note presented by the Delegation of Colombia, dated November 9, 
1961, in which it requests the convocation of a Meeting of Consultation 
of Ministers of Foreign Affairs, in accordance with Article 6 of the 
Inter-American Treaty of Reciprocal Assistance, to consider the threats 
to the peace and to the political independence of the American states 
that might arise from the intervention of extracontinental powers di- 
rected toward breaking American solidarity, 


RESOLVES : 


1. To convoke a Meeting of Consultation of Ministers of Foreign 
Affairs to serve as Organ of Consultation, in accordance with Articles 
6 and 11 of the Inter-American Treaty of Reciprocal Assistance, in 
order to consider the threats to the peace and to the political inde- 
pendence of the American states referred to in the preamble of this 
resolution, and particularly to point out the various types of threats 
to the peace or certain acts that, in the event they occur, justify the 
application of measures for the maintenance of the peace and security, 
pursuant to Chapter V of the Charter of the Organization of American 
States and the provisions of the Inter-American Treaty of Reciprocal 
Assistance, and to determine the measures that it is advisable to take 
for the maintenance of the peace and security of the Continent. 


1Doe. 68 (English) Rev., January 31, 1962. OAS Official Records OHA/Ser.F/11.8 
(English). 
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2. To set January 10, 1962, as the date for the inauguration of the 
Meeting. 

3. To authorize the Chairman of the Council to present to the Council, 
at the appropriate time, after consultation with the representatives of 
the member states, a recommendation on the site of the Meeting of 
Consultation. 


On December 22, 1961, the same Council modified the provisions as to 
site and date of the meeting by a resolution that reads as follows: 


The Council of the Organization of American States 


RESOLVES: 


1. To thank the National Council of the Government of Uruguay and 
accept its generous offer to be host, in Punta del Este, Uruguay, to the 
Eighth Meeting of Consultation of Ministers of Foreign Affairs to Serve 
as Organ of Consultation in Application of the Inter-American Treaty 
of Reciprocal Assistance, which was convoked by a resolution of De- 
cember 4, 1961, of the Council of the Organization. 

2. To set the date of January 22, 1962, for the opening of the Meeting. 


The Members of the Meeting, in the order of precedence determined by 
lot, are listed below: 


PANAMA: His Excellency Galileo Solis, 
í Minister of Foreign Affairs; 

PARAGUAY: His Excellency Raúl Sapena Pastor, 
Minister of Foreign Affairs; 

Cusa: His Excellency Osvaldo Dorticós Torrado, 
Minister of Foreign Affairs; 

NICARAGUA : His Excellency René Schick, 
Minister of Foreign Affairs; 

HoNDoRAS: His Excellency Andrés Alvarado Puerto, 

; Minister of Foreign Affairs; 

EL SALVADOR: His Excellency Rafael Eguizábal Tobías, 
Minister of Foreign Affairs; 

ARGENTINA : His Excellency Miguel Angel CArcano, 
Minister of Foreign Affairs; 

PERU: His Excellency Luis Alvarado G., 
.Minister of Foreign Affairs; 

CHILE: His Excellency Carlos Martinez Sotomayor, 
Minister of Foreign Affairs; 

COLOMBIA : His Excellency José Joaquin Caicedo Castilla, 
Minister of Foreign Affairs; 

BOLIVIA : His Excellency José Fellman Velarde, 
Minister of Foreign Affairs; 

Costa Rica: His Excellency Alfredo Vargas Fernández, 
Minister of Foreign Affairs; 

Mexico: , His Excellency Manuel Tello, ` 


Secretary of Foreign Affairs; 
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VENEZUELA: His Excellency Marcos Falcón Briceño, 
Minister of Foreign Affairs; 

Harri: - His Excellency René Chalmers, 
Secretary of State for Foreign Affairs; 

GUATEMALA : His Excellency Jesús Unda Murillo, 


Minister of Foreign Affairs; 
Dominican Repusiic: His Excellency José Antonio Bonilla Atiles, 
Minister of Foreign Affairs; 


Houabor: His Excellency Francisco Acosta Yépez, 
Minister of Foreign Affairs; 
UNITED STATES His Excellency Dean Rusk, 
oF ÅMERIOA: Secretary of State; 
BRAZIL: His Excellency Francisco Clementino de San 
Tiago Dantas, Minister of Foreign Affairs; 
URUGUAY: His Excellency Homero Martínez Montero, 


Minister of Foreign Affairs; 


The Meeting was also attended by His Excellency José A. Mora, Secre- 
tary General of the Organization of American States. 


His Excellency Eduardo Victor Haedo, President of the National Council 
of Government of Uruguay, opened the Meeting on the afternoon of 
January 22, 1962. At the inaugural session the speakers were: His 
Excellency Homero Martinez Montero, Minister of Foreign Affairs of 
Uruguay ; His Excellency Alfredo Vargas Fernández, Minister of Foreign 
Affairs of Costa Rica; and His Excellency José A. Mora, Secretary General 
of the Organization of American States. The Government of the Republic 
of Uruguay designated his Excellency Homero Martinez Montero, Minister 
of Foreign Affairs of that country, as Provisional President of the Meet- 
ing. Mr. Martimez was elected Permanent President at the first plenary 
session, held on January 23. At the same session His Excellency Galileo 
Solis, Minister of Foreign Affairs of Panamá, was elected Vice President 
of the Meeting. 

Pursuant to the Regulations of the Meeting, the Government of the 
Republic of Uruguay appointed Mr. Gustavo Magariños, as Secretary Qen- 
eral of the Meeting. 

The Meeting was governed by the Regulations of the Meeting of Con- 
sultation of Ministers of Foreign Affairs, Serving as Organ of Consultation 
in Application of the Inter-American Treaty of Reciprocal Assistance, 
approved by the Council of the Organization of American States at its 
meeting of July 29, 1960. 

In accordance with the Regulations, the Meeting designated a Credentials 
Committee composed of El Salvador, Mexico, and Uruguay. A Style 
Committee composed of Colombia, Haiti, United States of America, and 
Brazil was also appointed. 

In conformity with the provisions of Article 20 of the Regulations, a 
General Committee, composed of all the Members, was established to con- 
sider the topics of the Meeting and to submit its conclusions to a plenary 
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session of the Meeting for approval. The General Committee appointed 
His Excellency Marcos Falcón Briceño, Minister of Foreign Affairs of 
Venezuela, and His Excellency Alfredo Vargas Fernández, Minister of 
Foreign Affairs of Costa Rica, as Chairman and Rapporteur, respectively. 
When the Minister of Foreign Affairs of Costa Rica found it necessary to 
return to his country, His Excellency Rafael J. Oreamuno, Special Dele- 
gate from the same country, was elected to serve as Rapporteur. 

At the closing session of the Meeting, which took place on January 31, 
this Final Act was signed. At that session addresses were given by His 
Excellency Homero Martinez Montero, Minister of Foreign Affairs of . 
Uruguay, and His Excellency Luis Alvarado G., Minister of Foreign Affairs 
of Peru. 

As a result of their deliberations, the Highth Meeting of Consultation 
of Ministers of Foreign Affairs approved the following resolutions: 


I 
CoMMUNIST OFFENSIVE IN AMERICA 


1. The Ministers of Foreign Affairs of the American republics, convened 
in their Highth Meeting of Consultation, declare that the continental unity 
and the democratic institutions of the hemisphere are now in danger. 

The Ministers have been able to verify that the subversive offensive of 
communist governments, their agents and the organizations which they 
control, has increased in intensity. The purpose of this offensive is the 
destruction of democratic institutions and the establishment of totalitarian 
dictatorships at the service of extracontinental powers. The outstanding 
facts in this intensified offensive are the declarations set forth in official 
documents of the directing bodies of the international communist move- 
ment, that one of its principal objectives is the establishment of communist 
regimes in the underdeveloped countries and in Latin America; and the 
existence of a Marxist-Leninist government in Cuba which is publicly 
aligned with the doctrine and foreign policy of the communist powers. 

2. In order to achieve their subversive purposes and hide their true 
intentions, the communist governments and their agents exploit the legiti- 
mate needs of the less-favored sectors of the population and the just 
national aspirations of the various peoples. With the pretext of defending 
popular interests, freedom is suppressed, democratic institutions are de- 
stroyed, human rights are violated and the individual is subjected to. 
materialistic ways of life imposed by the dictatorship of a single party. 
Under the slogan of ‘‘anti-imperialism’’ they try to establish an oppres- 
sive, aggressive, imperialism, which subordinates the subjugated nations 
to the militaristic and aggressive interests of extracontinental powers. By 
maliciously utilizing the very principles of the inter-American system, 
they attempt to undermine democratic institutions and to strengthen and 
protect political penetration and aggression. The subversive methods of 
communist governments and their agents constitute one of the most subtle 
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and dangerous forms of intervention in the internal affairs of other 
countries. 

3. The Ministers of Foreign Affairs alert the peoples of the hemisphere 
to the intensification of the subversive offensive of communist governments, 
their agents, and the organizations that they control and to the tactics 
and methods that they employ and also warn them of the dangers this 
situation represents to representative democracy, to respect for human 
rights, and to the self-determination of peoples. 

The principles of communism are incompatible with the principles of the 
Inter-American system. . 

4. Convinced that the integrity of the democratic revolution of the 
American states can and must be preserved in the face of the subversive 
offensive of communism, the Ministers of Foreign Affairs proclaim the 
following basic political principles: 


a. The faith of the American peoples in human rights, liberty, and 
national independence as a fundamental reason for their existence, as con- 
ceived by the founding fathers who destroyed colonialism and brought the 
American republics into being; 

b. The principle of non-intervention and the right of peoples to organize 
their way of life freely in the political, economic, and cultural spheres, 
expressing their will through free elections, without foreign interference. 
The fallacies of communist propaganda cannot and should not obscure 
or hide the difference in philosophy which these principles represent when 
they are expressed by a democratic American country, and when com- 
munist governments and their agents attempt to utilize them for their own 
benefit ; 

c. The repudiation of repressive measures which, under the pretext of 
isolating or combatting communism, may facilitate the appearance or 
strengthening of reactionary doctrines and methods which attempt to 
repress ideas of social progress and to confuse truly progressive and demo- 
eratic labor organizations and cultural and political movements with com- 
munist subversion ; 

d. The affirmation that communism is not the way to achieve economic 
development and the elimination of social injustice in America. On the 
contrary, a democratic regime can encompass all the efforts for economic 
advancement and all of the measures for improvement and social progress 
without sacrificing the fundamental values of the human being. The 
mission of the peoples and governments of the hemisphere during the pres- 
ent generation is to achieve an accelerated development of their economies 
and to put an end to poverty, injustice, illness, and ignorance as was agreed 
in the Charter of Punta del Este; and 

e. The most essential contribution of each American state in the collec- 
tive effort to protect the inter-American system against communism is a 
steadily greater respect for human rights, improvement in democratic 
institutions and practices, and the adoption of measures that truly express 
the impulse for a revolutionary change in the economic and social struc- 
tures of the American republics. 
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II 


SPECIAL CONSULTATIVE COMMITTEE ON SECURITY AGAINST THE 
SUBVERSIVE ÅCTION OF INTERNATIONAL COMMUNISM 


WHEREAS: 


International communism makes use of highly complex techniques of 
subversion in opposing which certain states may benefit from mutual 
advice and support; 

The American states are firmly united for the common goal of fighting 
the subversive action of international communism and for the preservation 
of democracy in the Americas, as expressed in Resolution XXXII of the 
Ninth International Conference of American States, held in Bogotá, in 
1948,? and that for such purpose they can and should assist each other, 
mainly through the use of the institutional resources of the Organization 
of American States; and 

It is advisable, therefore, to make available to the Council of the Organi- 
zation of American States a body of an advisory nature, made up of. 
experts, the main purpose of which would be to advise the member govern- 
ments which, as the case may be, require and request such assistance, 

The Highth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, 


RESOLVES : 


1. To request the Council of the Organization of American States to 
maintain all necessary vigilance, for the purpose of warning against any 
acts of aggression, subversion, or other dangers to peace and security, or 
the preparation of such acts, resulting from the continued intervention 
of Sino-Soviet powers in this hemisphere, and to make recommendations 
to the governments of the member states with regard thereto. 

2. To direct the Council of the Organization to establish a Special Con- 
sultative Committee of experts on security matters, for the purpose of 
advising the member states that may desire and request such assistance, 
the following procedures being observed: 


a. The Council of the Organization shall select the membership of the 
Special Consultative Committee on Security from a list of candidates 
presented by the governments, and shall define immediately terms of 
reference for the Committee with a view to achieving the full purposes 
of this resolution. 

b. The Committee shall submit reports to such member states as may 
request its assistance; however, it shall not publish these reports without 
obtaining express authorization from the state dealt with in the report. 


2Pan American Union, The International Oonferences of American States, 2nd Supp. 
1942-1954, p. 270; Ninth International Conference of American States, Bogotá, Oo- 
lombia, March 30-May 2, 1948, Report of United States Delegation with Related Docu- 
ments, p. 266 (Appendix Two) (Dept. of State Pub. No. 3263). 
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c. The Special Consultative Committee on Security shall submit to the 
Council of the Organization, no later than May 1, 1962, an initial general 
report, with pertinent recommendations regarding measures which should 
be taken. 

d. The Committee shall function at the Pan American Union, which shall 
extend to it the technical, administrative, and financial facilities required 
for the work of the Committee. 

e. The Committee shall function for the period deemed advisable by the 
Council of the Organization. 


3. To urge the member states to take those steps that they may consider 
appropriate for their individual or collective self-defense, and to co-operate, 
as may be necessary or desirable, to strengthen their capacity to counteract 
threats or acts of aggression, subversion, or other dangers to peace and 
security resulting from the continued intervention in this hemisphere of 
Sino-Soviet powers, in accordance with the obligations established in 
treaties and agreements such as the Charter of the Organization of Ameri- 
can States and the Inter-American Treaty of Reciprocal Assistance.? 


Ii 


REITERATION OF THE PRINCIPLES oF NON-INTERVENTION AND 
SELF-DETERMINATION 

WHEREAS: 

This meeting has been convoked by a resolution of the Council of the 
Organization of American States that invoked Article 6 of the Inter- 
American Treaty of Reciprocal Assistance ; 

It is necessary to maintain the principles of non-intervention and self- 
determination set forth in the Charter of the Organization of American 
States, because these principles are a basic part of the juridical system 
that governs relations among the republics of the hemisphere and makes 
friendly relations among them possible; 

In the Charter of the Organization of American States and in the Decla- 
ration of Santiago, signed in August 1959,* all the governments of the 
American states agreed voluntarily that they should result from free 
elections ; 

The will of the people, expressed through unrestricted suffrage, assures 
the formation of governments that represent more faithfully and without 
yielding to the interests of a privileged few the basic aspirations to freedom 
and social justice, the constant need for economic progress, and the call 
of brotherhood that all our peoples feel throughout the hemisphere; 


8 Pan American Union, International Conferences of American States, 2nd Supp. 
1942-1954, pp. 178, 142; Ninth International Conference of American States, Bogotá, 
Colombia, March 30-May 2, 1948, Report of United States Delegation with Related 
Documents, p. 166 (Appendix Two) (Dept. of State Pub. No. 3263); 46 A.J.IL. Supp. 
48 (1962); 48 ibid. 53 (1949). 

4 Final Act, Fifth Meeting of Consultation of Ministers of Foreign Affairs, Santiago, 
Chile, Aug. 12-18, 1959. Pan American Union, Doc. 89 (English), Rev. 2,. Oct. 12, 1959, 
p. 4; 55 AJ.LL, 537 (1961). 
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Formation by free elections of the governments that comprise the Organi- 
' gation of American States is therefore the surest guarantee for the peace 
of the hemisphere and the security and political independence of each and 
every one of the nations that comprise it; and 

Freedom to contract obligations is an inseparable part of the principle 
of the self-determination of nations, and consequently a request by one 
or more countries that such obligations be complied with does not signify 
intervention, 

The Eighth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, 


RESOLVES : 


1. To reiterate its adherence to the principles of self-determination and 
non-intervention as guiding standards of coexistence among the American 
nations. 

2. To urge that the governments of the member countries of the Organi- 
zation of American States, bearing in mind the present situation, and 
complying with the principles and aims set forth in the Charter of the 
Organization and the Declaration of Santiago, organize themselves on the 
basis of free elections that express, without restriction, the will of the 
people. 

IV 


Howine oF Free ELEOTIONS 
WHEREAS: 


The preamble to the Charter of the Organization of American States 
proclaims that the true significance of American solidarity and good neigh- 
borliness can only mean the consolidation on this hemisphere, within the 
framework of democratic institutions, of a system of individual liberty 
and social justice based on respect for the essential rights of man; 

The same Charter reaffirms, among its principles, the requirement that 
the political organization of the American states be based on the effective 
exercise of representative democracy, even as it reasserts the fundamental 
rights of the individual; ` 

The Charter confirms the right of each state to develop, freely and 
naturally, its cultural, political, and economic life, while respecting in this 
free development the rights of the individual and the principles of uni- 
versal morality ; 

The Inter-American Treaty of Reciprocal Assistance affirms as a manifest 
truth, that juridical organization is a necessary prerequisite of security and 
peace, and that peace is founded on justice and moral order and, conse- 
quently, on the international recognition and protection of human rights 
and freedoms, on the indispensable well-being of the people, and on the 
effectiveness of democracy for the international realization of justice and 
security; and 

According to the principles and attributes of the democratic system in 
this hemisphere, as stated in the Declaration of Santiago, Chile, the govern- 
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ments of the American republics should be the result of free elections, 
and perpetuation in power, or the exercise of power without a fixed term 
and with the manifest intent of perpetuation, is incompatible with the 
effective exercise of democracy, 

The Eighth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, 


RESOLVES: 


To recommend that the governments of the American states, whose struc- 
ture or acts are incompatible with the effective exercise of representative 
democracy, hold free elections in their respective countries, as the most 
effective means of consulting the sovereign will of their peoples, to guar- 
antee the restoration of a legal order based on the authority of the law 
and respect for the rights of the individual. 


Vv 


ALLIANCE FOR PROGRESS 
WHEREAS: 


The American states have the capacity to eradicate the profound evils 
of economic and social underdevelopment; 

Resolution XI of the Fifth Meeting of Consultation of Ministers of 
Foreign Affairs " and Resolution V of the Seventh Meeting of Consultation 
of Ministers of Foreign Affairs declare that economic co-operation among 
the American states is necessary for the stability of democracy and the 
safeguarding of human rights, and that such co-operation is essential to 
the strengthening of the solidarity of the hemisphere and the reinforce- 
ment of the inter-American system in the face of threats that might affect 
it; and 

In view of the fact that all the nations of the Americas have recognized 
their urgent need for economic and social development, it is necessary 
that they intensify immediately their self-help and co-operative efforts 
under the Alliance for Progress and the Charter of Punta del Este, on 
the basis of the adoption of vigorous reforms and large-scale internal efforts 
by the developing countries concerned and a mobilization of all the neces- 
sary financial and technical resources by the highly developed nations, 

The Highth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, 


DEGUARES: 


1. That the preservation and strengthening of free and democratic insti- 
tutions in the American republics require, as an essential condition, the 
5 Final Act, Fifth Meeting of Consultation of Ministers of Foreign Affairs, Santiago, 


Chile, August 12-18, 1959. Pan American Union, Doc. 89 (English) Rev. 2, October 12, 
1959, p. 12. 
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prompt, accelerated execution of an unprecedented effort to promote their 
economic and social development for which effort the public and private, 
domestic and foreign financial resources necessary to those objectives are 
to be made available, economic and social reforms are to be established, and 
every necessary internal effort is to be made in accordance with the pro- 
visions of the Charter of Punta del Hste. 

2. That it is essential to promote energetically and vigorously the basic 
industries of the Latin American countries, to liberalize trade in raw ma- 
terials by the elimination of undue restrictions, to seek to avoid violent 
fluctuations in their prices, to encourage the modernization and expansion 
of services in order that industrialization may rest on its own appropriate 
bases, to mobilize unexploited natural resources in order to increase national 
wealth and to make such increased wealth’ available to persons of all 
economic and social groups, and to satisfy quickly, among other aspirations, 
the needs for work, housing, land, health, and education. 


i VI 
EXCLUSION OF THE PRESENT GOVERNMENT OF CUBA FROM 
PARTICIPATION: IN THE InTER-AMERICAN SYSTEM 


WHEREAS: 


The inter-American system is based on consistent adherence by its con- 
stituent states to certain objectives and principles of solidarity, set forth 
in the instruments that govern it; 

Among these objectives and principles are those of respect for the 
freedom of man and preservation of his rights, the full exercise of repre- 
sentative democracy, non-intervention of one state in the internal or 
external affairs of another, and rejection of alliances and agreements that 
.may lead to intervention in America by extracontinental powers; 

The Seventh Meeting of Consultation of Ministers of Foreign Affairs, 
held in San José, Costa Rica,* condemned the intervention or the threat 
of intervention of extracontinental communist powers in the hemisphere 
and reiterated the obligation of the American states to observe faithfully 
the principles of the regional organization ; 

The present Government of Cuba has identified itself with the principles 
of Marxist-Leninist ideology, has established a political, economic, and 
social system based on that doctrine, and accepts military assistance from 
extracontinental communist powers, including even the threat of military 
intervention in America on the part of the Soviet Union; 

The Report of the Inter-American Peace Committee to the Highth Meet- 
ing of Consultation of Ministers of Foreign Affairs’ establishes that: 


8 Final Act, Seventh Meeting of Consultation of Ministers of Foreign Affairs, San 
José, Costa Rica, August 22-29, 1960. Pan American Union, OEA/Ser.C/11.7 (English). 

T Eighth Meeting of Consultation of Ministers of Foreign Affairs, Report of the 
Inter-American Peace Committee. Pan American Union, Doc. 3 (English), January 
14, 1963. 
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The present connections of the Government of Cuba with the Sino- 
Soviet bloc of countries are evidently incompatible with the principles 
and standards that govern the regional system, and particularly with 
the collective security established by the Charter of the OAS and the 
Inter-American Treaty of Reciprocal Assistance [page 39]; 


The above-mentioned Report of the Inter-American Peace Committee 
also states that: 


It is evident that the ties of the Cuban Government with the Sino- 
Soviet bloc will prevent the said government from fulfilling the obli- 
gations stipulated in the Charter of the Organization and the Treaty 
of Reciprocal Assistance [page 40]; 


Such a situation in an American state violates the obligations inherent 
in membership in the regional system and is incompatible with that system; 

The attitude adopted by the present Government of Cuba and its accept- 
ance of military assistance offered by extracontinental communist powers 
breaks down the effective defense of the inter-American system; and 

No member state of the inter-American system can claim the rights and 
privileges pertaining thereto if it denies or fails to recognize the corre- 
sponding obligations, 

The Eighth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in gis asia of the Inter-American 
Treaty of Reciprocal Assistance, 


DECLARES: 


1. That, as a consequence of repeated acts, the present Government of 
Cuba has voluntarily placed itself outside the inter-American system. 

2. That this situation demands unceasing vigilance on the part of the 
member states of the Organization of American States, which shall report 
to the Council any fact or situation that could endanger the peace and 
security of the hemisphere. 

3. That the American states have a collective interest in direnteng 
the inter-American system and reuniting it on the basis of respect for 
human rights and the principles and objectives relative to the exercise of 
democracy set forth in the Charter of the Organization; and, therefore, 


RESOLVES: 


1. That adherence by any member of the Organization of American 
States to Marxism-Leninism is incompatible with the inter-American system 
and the alignment of such a government with the communist bloc breaks 
the unity and solidarity of the hemisphere. 

2. That the present Government of Cuba, which me officially identified 
itself as a Marxist-Leninist government, is incompatible with the principles 
and objectives of the inter-American system.’ 

3. That this incompatibility excludes the present Government of Cuba 
from participation in the inter-American system. 
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4. That the Council of the Organization of American States and the 
other organs and organizations of the inter-American system adopt without 
delay the measures necessary to carry out this resolution. 


Vil 


Inter-AMERIOAN DEFENSE BOARD 
WHEREAS: 


The Inter-American Defense Board was established pursuant to Resolu- 
tion 39 of the Third Meeting of Consultation of Foreign Ministers, held 
in Rio de Janeiro in 1942,° recommending the immediate meeting of a com- 
mission composed of military and naval technicians appointed by each 
of the governments to study and to suggest to them measures necessary 
for the defense of the hemisphere; 

The Inter-American Defense Board, on April 26, 1961, resolved that the 
participation of the Cuban regime in defense planning is highly prejudicial 
to the work of the Board and to the security of the hemisphere; and 

The present Government of Cuba is identified with the aims and policies 
of the Sino-Soviet bloc. 

The Highth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal. Assistance, 


RESOLVES : 


To exclude immediately the present Government of Cuba from the Inter- 
American Defense Board until the Council of the Organization of American 
States shall determine by a vote of two thirds of its members that member- 
ship of the Government of Cuba is not prejudicial to the work of the Board 
or to the security of the hemisphere. 


Vill 


Economic RELATIONS 
WHEREAS: 


The Report of the Inter-American Peace Committee to the Highth Meet- 
ing of Consultation of Ministers of Foreign Affairs states, with regard to 
the intense subversive activity in which the countries of the Sino-Soviet 
bloe and the Cuban Government are engaged in America, that such activity 
constitutes ‘‘a serious violation of fundamental principles of the inter- 
American system’’; and, 

During the past three years 13 American states have found it necessary 
to break diplomatic relations with the present Government of Cuba, 

The Highth Meeting of Consultation of Ministers of Foreign Affairs, 


8 Final Act, Third Meeting of Ministers of Foreign Affairs of the American Republics, 
Rio de Janeiro, January 15-28, 1942. Pan American Union, International Conferences 
of American States, 2nd Supp. 1942—1954, p. 44; 36 A.J.I.L. Supp. 61 at 92 (1942). 
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Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, 


RESOLVES: 


1. To suspend immediately trade with Cuba in arms and implements of 
war of every kind. 

2. To charge the Council of the Organization of American States, in 
accordance with the circumstances and with due consideration for the con- 
stitutional or legal limitations of each and every one of the member states, 
with studying the feasibility and desirability of extending the suspension 
of trade to other items, with special attention to items of strategic 
importance. 

3. To authorize the Council of the Organization of American States 
to discontinue, by an affirmative vote of two thirds of its members, the 
measure or measures adopted pursuant to the preceding paragraphs, at 
such time as the Government of Cuba demonstrates its compatibility with 
the purposes and principles of the system. 


IX 


REVISION oF THE STATUTE OF THE INTER-AMERICAN 
COMMISSION ON Human RIGETS 
WHEREAS: 


The Fifth Meeting of Consultation of Ministers of Foreign Affairs, by 
Resolution VIII, created the Inter-American Commission on Human Rights, 
and charged it with furthering respect for human rights in the American 
states ; ° 

Notwithstanding the noble and persevering effort carried on by that 
Commission in the exercise of its mandate, the inadequacy of the faculties 
and attributions conferred upon it by its statute have made it difficult 
for the Commission to fulfill its assigned mission ; 

There is a pressing need for accelerating development in the hemisphere 
of the collective defense of human rights, so that this development may 
result in international legal protection of these rights; and 

There is an obvious relation between violations of human rights and 
the international tensions that work against the harmony, peace, and unity 
of the hemisphere, ; 

The Highth Meeting of Consultation of Ministers of Foreign Affairs, 
Serving as Organ of Consultation in Application of the Inter-American 
Treaty of Reciprocal Assistance, 


RESOLVES: 


To recommend to the Council of the Organization of American States 
that it revise the Statute of the Inter-American Commission on Human 
9 Final Act, Fifth Meeting of Consultation of Ministers of Foreign Affairs, Santiago, 


Chile, August 12-18, 1959. Pan American Union, Doc, 89 (English) Rev. 2, October 
12, 1959, p. 10. 
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Rights, broadening and strengthening the Commission’s attributes and 
faculties to such an extent as to permit it effectively to further respect for 
these rights in the countries of the hemisphere. 


STATEMENTS 
STATEMENT OF HONDURAS 


Honduras wishes to have the explanation of the position it o in 
voting for Resolution VI, Exclusion of the Present Government of Cuba 
from Participation in the Inter-American System, recorded in the Final Act. 

With regard to the observations of a juridical nature made by several. 
distinguished foreign ministers, Honduras maintains the existence of suff- 
cient bases in the letter and in the spirit of the treaties and conventions of 
the regional system. 

In the last analysis, however, in view of the threat to the peace and 
security of the hemisphere, in view of the threat to the dignity and freedom 
of the inhabitants of the Americas, and in view of the political presence 
of the Soviet Union in America, the Delegation of Honduras, aware of 
the juridical doubt that might arise, has not hesitated to give the benefit 
of the doubt to the defense of democracy in America. 


STATEMENT OF ARGENTINA 


In view of the statement made by the Representative of Uruguay at 
the second plenary session, held on January 31, 1962, the Delegation of 
Argentina wishes to record that it reiterates the juridical views expressed 
by Dr. Miguel Angel Cáreano, Minister of Foreign Affairs and Worship, 
at the ninth session of the General Committee, in explanation of his vote 
on Resolution VI of this Final Act. 


STATEMENT OF COLOMBIA 


The position of Colombia has been defined in the two statements that 
will be shown in the minutes of the second plenary session of this 
Eighth Meeting of Consultation, and that refer to general policy and to 
Resolution VI. 


STATEMENT OF MEXICO 


The Delegation of Mexico wishes to make it a matter of record in the 
Final Act of the Eighth Meeting of Consultation of Ministers of Foreign 
Affairs, that, in its opinion, the exclusion of a member state is not juridi- 
cally possible unless the Charter of the Organization of American States 
is first amended pursuant to the procedure established in Article 111. 


STATEMENT or HAITI 


My country is proud to have participated in these discussions, which 
have taken place in an atmosphere of calm, of courtesy, and of mutual 
respect. 

- Haiti came to Punta del Este with the firm intention of defending the 
principles of non-intervention and self-determination of peoples, with all 
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that they imply. Haiti remains firmly attached to these intangible prin- 
ciples, which guarantee an order of mutual respect in relations among 
peoples of different languages and cultures. 

Here Haiti has become persuaded that ‘‘the fallacies of communist 
propaganda cannot and should not obscure or hide the difference in 
philosophy which these principles represent when they are expressed by 
a democratic American country, and when communist governments and 
their agents attempt to utilize them for their own benefit.’’ 

This is the sole reason for the change in the position and attitude of 
my country, which is honored to have had a modest part in resolving a 
problem which jeopardized the peace, the solidarity, and the unity of 
the hemisphere. 


STATEMENT OF EOUADOR 


The Delegation of Ecuador wishes to state in the record that the exclu- 
sion of a member state from the inter-American system could only be 
accomplished through the prior amendment of the Charter of the Organiza- 
tion of American States to grant the power to exclude a state. 

The Charter is the ‘constitutional juridical statute that prevails over 
any other inter-American instrument. 


STATEMENT OF ECUADOR ON Resouution VIII 


Ecuador abstained from voting, inasmuch as sanctions are being applied, 
by invoking the Treaty of Reciprocal Assistance, sanctions that begin with 
the suspension of traffic in arms with the possibility of being extended to 
other items, with special attention to items of strategic importance, a 
concept that might include basic necessities of which the Cuban people 
should not be deprived and thus make the present situation more critical. 

Of course, Ecuador, as a peace-loving country, reaffirms its faith in 
peaceful methods to settle controversies between states and condemns 
ilegal traffic in arms. 


STATEMENT OF BRaziu 


In view of the statement made by the Representative of Uruguay at the 
plenary session held on January 31, 1962, the Delegation of Brazil reaffirms 
the validity of the juridical bases of the position taken by its country with 
respect to Resolution VI of the Eighth Meeting of Consultation, which 
position was explained at length by the Minister of Foreign Affairs of 
Brazil in statements made at the sessions of the General Committee held 
on January 24 and 30, 1962. 


STATEMENT OF URUGUAY 


The Delegation of Uruguay wishes to state in the record that, in adopt- 
ing its position in the Eighth Meeting of Consultation, far from violating 
or forgetting the juridical standards applicable to the Cuban case, it 
adhered strictly to them, as befits its old and honorable tradition of being 
a defender of legality. The bases for this position were explained at the 
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plenary session held on January 31, as will be shown in the minutes of 
that session, 


In Wrrness WHEREOF, the Ministers of Foreign Affairs sign the present . 
Final Act. 


Done in the city of Punta del Este, Uruguay, on January thirty-one, 
nineteen hundred sixty-two. The Secretary General shall deposit the 
original of the Final Act in the Archives of the Pan American Union, 
which will transmit the authenticated copies thereof to the governments of 
the American republies. 
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THE GOA INCIDENT 
By Quinoy WricHt 


Of the Board of Editors 


The military take-over of Goa by India on December 18, 1961, was of 
legal importance, not only because it raised serious issues concerning the 
application of United Nations law, but also -because it indicated a major 
difference between the Hast and the West in the interpretation of that law. 


The Security Council Debate 


A meeting of the Security Council was called on December 19, 1961, on 
the complaint of Portugal that India was guilty of aggression in oceupying 
the Portuguese territories of Goa, Damao and Diu. Seven members— 
the United States, United Kingdom, France, Turkey, China, Ecuador, and 
Chile—supported a draft resolution, introduced by the first four of these, 
calling for a cease-fire and withdrawal of Indian forces from the territory, 
and urging the parties to work out a permanent solution by peaceful 
means in accord with the principles of the Charter. The resolution failed 
to carry because the Soviet Union vetoed it, with support of three other 
members of the Council—Ceylon, Liberia and the United Arab Republic. 
This pattern of voting was reversed in a resolution initiated by the three 
latter states, rejecting the Portuguese complaint and calling upon that 
country to terminate hostile action and to co-operate with India in the 
liquidation of its colonial possessions in India.* 

Since both these resolutions failed to pass, India has proceeded to 
integrate these three territories, as it had previously done with the 
enclaves of Nagar-Aveli and Dadra which it occupied in 1954, leading to 
The Right of Passage Case in the International Court of Justice. In that 
case, the Court had recognized Portuguese title to the enclaves and its 
right of civilian access, but had refused to hold that India had violated 
‘international law when, because of disorders arising from the demand for 
“*self-determination’’ by the people in the enclaves, it occupied them and 
prevented Portuguese access. According to the Court, India’s overriding 
responsibility to preserve order in its territory, through which the servi- 
tude of access ran, justified its action, presumably as a temporary measure.” 

The debate in the Security Council on the Goa incident indicated that 
the Western Powers, supported by two Asian allies—Turkey and National- 
ist China—regarded the obligation to settle international disputes by 


peaceful means and to refrain from the threat or use of force in inter- 
rF 
19 U.N. Review 14 (Jan., 1962). 


2 Right of Passage over Indian Territory, [1960] I.C.J. Rep. 6; 54 A.J.LL. 673 (1960). 
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national relations ê as a primary obligation of states under the Charter. 
They thought the only qualifications of this obligation must flow from the 
Charter itself, and it permits the use of force only in individual or collec- 
tive self-defense,* as a sanction under authority of the United Nations 
itself,” or to assist another government at the latter’s explicit request, and 
. in its territory, for purposes other than the suppression of revolution 
or insurrection.® The use of force by a government to maintain its juris- 
diction in its own territory or over its ships at sea is not a use in ‘‘inter- 
national relations’’ and is clearly permitted as an implication of a state’s 
sovereignty.” In accord with this concept, the United States, British and 
Turkish members of the Council insisted that the merits of the dispute 
over Goa were not involved, but only the use of means forbidden by the 
Charter. 

The United States representative, Adlai Stevenson, said ‘‘India’s armed 
attack on Goa mocks the good faith of its frequent declarations of lofty 
principles.” The French representative described the hostilities as an 
‘‘nnadulterated military attack” and called the argument that the matter 
was within the domestic jurisdiction of India a ‘‘negation of law’’ as 
stated by the International Court of Justice in the Right of Passage Case. 
The representatives of Nationalist China, Ecuador and Chile, while ex- 
pressing sympathy with efforts to eliminate colonialism, saw no justifica- 
tion for the use of force and rejected the Indian arguments. 

The uncommitted Eastern states, on the other hand, agreed with the 
Soviet Union’s assertion, while trying to keep the issue off the agenda, 
“that the matter was within the domestic jurisdiction of India, as it con- 
cerned colonial territories forming integral parts of India held by Port- 
ugal.’’ In the debate the Soviet representative suggested that the Council, 
far from criticizing India, should apply sanctions against Portugal to 
force it to carry out the General Assembly’s declaration against colonialism. 
Portugal had, in his opinion, ‘‘created a threat to peace and security in 
various parts of the world including Goa.’’ The Liberian representative 
insisted that Goa was not Portuguese territory but, as declared by the 
General Assembly’s resolution, a ‘‘non-self-governing territory,’’ and the 
question concerned ‘‘Portuguese domination over Indian people for five 
and a half (sic) centuries.’ The representative of the United Arab Re- 
public agreed, and stressed India’s effort to obtain a peaceful transfer of 
the territory. The Ceylonese representative said that, as the Goans had 
been conquered by force, they had the right of rebellion and India was 
entitled to assist in their liberation. ‘‘It had not used force for territorial 
aggrandizement.’’ 

The Indian representative, C. S. Jha, sought to defend the seizure of 


8 Art. 2, pars. 3, 4. 4 Art. 51, 

5 Arts, 11, 39, 40, 94. 

8 Art. 2, pars. 1, 7; Quincy Wright, ‘‘United States Intervention in the Lebanon,’’ 
68 AJ.IL. 112 ff. (1959); ‘‘International Law and Civil Strife,’’ 1959 Proceedings, 
American Society of International Law 146 ff. 

T Ibid. 
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Goa by the argument that the end of eliminating colonialism justified the 
Means used, an argument reminiscent of the medieval doctrine of ‘‘just 
war,’’ but clearly not permissible under the United Nations Charter, which 
seeks to exclude the merits of the case from the problem of breach of 
peace. He also sought to bring the action within the accepted permissions 
to use force under the Charter, t.e., in the exercise of domestic jurisdiction, 
for self-defense, or under the authority of the United Nations. 


Domestic Jurisdiction 


The Indian representative said that ‘‘the idea that these territories 
were integral parts of Portugal was really a remarkable myth.” They 
were ‘‘integral parts of India,’’ and ‘‘there could be no question of ag- 
gression against one’s own frontier, against one’s own people.’ The 
suggestion that a state’s territory includes areas which are closely related 
geographically and inhabited by people that are closely related cul- 
turally, recalls the theory of nationality expounded by some Italian jurists 
during the period of the risorgimento.® This theory has been made the 
basis for political demands for territorial transfers, especially in the 
Versailles Peace Conference of 1919, and has been developed in the prin- 
ciple of ‘‘self-determination’’ by plebiscite supported by the United Na- 
tions Charter.1° It is clear, however, in view of the many controversial 
boundaries and the many demands for territorial change on the basis of 
nationality, self-determination or geography, that the concept of ‘‘terri- 
torial integrity” as used in the United Nations Charter +t must refer to 
internationally recognized boundaries, if it is to constitute a check on self- 
willed uses of force. Many boundaries may be arbitrary, many territorial 
changes may be desirable, but the Charter requires that international dis- 
putes be settled by peaceful means and that states refrain from the use 
or threat of force in international relations. 

The concept that the settlement of boundary disputes in which the 
United States was involved was within its ‘‘domestic jurisdiction’’ was 
suggested by Senator Hale of Maine in the Senate debate concerning 
reservations to American acceptance of the League of Nations Covenant 
in 1918. This suggestion, however, was rejected by the Senate? The 
Connally Reservation to United States acceptance of the Optional Clause 
of the Statute of the International Court of Justice permits the United 
States to exclude the jurisdiction of the Court in any case in which it is 
sued, by declaring that the matter is within its domestic jurisdiction, but 


8 Italy advanced this argument to justify its invasion of Ethiopia in 1935. Q. 
Wright, ‘‘Test of Aggression in the Italo-Ethiopian War,’’ 30 A.J .IL. 55 (1936). 

®See Count Mamiani and P. S. Mancini supporting the concepts of Mazzini. 

10 Sarah Wambaugh, Plebiscites since the World War (Washington, Carnegie En- 
dowment for International Peace, 1933); Q. Wright, ‘‘Recognition and Self-Determina- 
tion,’? 1954 Proceedings, American Society of International Law 28 ff, 

11 Art. 2, par. 4. See also note 23 below. 

12Q. Wright, ‘‘Validity of the Proposed Reservations to the Peace Treaty,’’ 20 
Columbia Law Rev. 121 ff. (1920). 
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this is recognized to be a negation, not an interpretation, of the rule of 
law in international relations.% Thus, even if India had a good claim 
to Goa, the contention made by the Soviet representative that the issue was 
within India’s domestic jurisdiction could not be sustained. 

Domestic jurisdiction, according to the definition supported by the 
Permanent Court of International Justice in the Zunis-Morocco Nationality 
Decrees Case, does not refer to a state’s normal jurisdiction within its 
territory, over its ships at sea, or over its agencies and nationals abroad. 
Such jurisdiction may be limited by obligations of general international 
law or treaties, and the interpretation and application of such obligations 
cannot be finally decided by the state bound by them. If they could, 
‘international law’’ would cease to be a law. A state’s ‘‘domestic juris- 
diction,” therefore, concerns its jurisdiction in situations in which it is 
not bound by any international obligations. Since Members of the United 
Nations are bound by obligations to settle disputes by peaceful means 
and to refrain from the use of force, the contention that India had used 
force contrary to these obligations was an international question, not 
within its domestic jurisdiction. This conclusion is supported by the 
opinion of the International Court of Justice in the Right of Passage Case.” 


Self-Defense 
During the Security Council debate, the Indian representative said: 


In the early morning hours on December 17, while the Secretary- 
General was appealing for peace, Portuguese colonialist forces attacked 
Indians inside Indian territory. The measures taken by India were 

. for the protection of the Goan people, who were in revolt against 
Portugal. Portugal has concentrated 12,000 soldiers in Goa where 
they also had mined public buildings.... The Charter provides 
that force can be used in self-defense—for the protection of the people 
of a country—and certainly the Goans wére as much Indians as any 
other Indians. 


The argument in this statement seemed to be that military defense was 
permissible: (1) to defend Indian territory outside of Goa attacked by 
Portuguese forces; (2) to defend the Goan people within Goa against 
Portuguese oppression; and (3) to defend buildings within Goa from 
destruction by mines. 

The Charter permits ‘‘self-defense if an armed attack occurs against 
a Member of the United Nations, until the Security Council has taken the 
measures necessary to maintain international peace and security.’’ Article 
2, paragraph 4, requires Members to ‘‘refrain in their international rela- 
tions from the threat or use of force against the territorial integrity or 
political independence of any state, or in any other manner inconsistent 


18 Resolution, Institute of International Law, 48 Annuaire 881 (II, 1959); Q. Wright, 
The Role of International Law in the Elimination of War 80, 84 (Manchester Uni- 
versity Press, 1961). 

14 P.O.LJ., Ser. B, No. 4; 1 Hudson, World Court Reports 143. 

15 Note 2 above, 


1962] THE GOA INCIDENT 621 


with the Purposes of the United Nations.” It has usually been assumed 
that ‘‘armed attack” refers only to an attack on the territory of a state 
or perhaps against’ its armed forces at sea, and that the duty to respect 
the ‘‘territorial integrity’’ and ‘‘political independence” of other states 
bars any right to invade foreign territory with armed forces to defend 
citizens or even public agencies in that territory. It is true that military 
interventions have occurred in the past to protect citizens and public 
agencies in foreign territory in grave danger, and the suggestion has even 
been made that certain public agencies or even citizens abroad are to be 
regarded as part of the national domain.® While international law 
permits diplomatic protest if citizens abroad are denied justice or are 
endangered because of a lack of due diligence in police protection by the 
state of residence, or if public agencies are denied the immunities to which 
they are entitled in international law, the Charter clearly prohibits armed 
invasion of foreign territory if such protests prove ineffective. 

The Indian argument, however, goes even further and claims a right 
to use armed force to protect Goans, who in law were not Indian citizens, 
and to protect Goan buildings in the territory of Goa. Clearly this ex- 
tension of the concept of self-defense has no basis in international law." 
India, however, seemed to claim also that it was defending its territory 
against Portuguese armed attack, though it left it somewhat ambiguous 
whether the territory referred to was Indian territory outside Goa or 
Goa itself. There can be no doubt that, if Portuguese forces in Goa 
invaded Indian territory outside Goa, India had a right of self-defense. 
An Indian press release just before the invasion 1° declared: 


Portuguese colonialism in Goa has, in addition to repression of the 
peoples under her subjection, been engaged, more particularly in 
recent weeks in repeated and continuous actions of aggression on the 
territory of the Indian Union, has attacked Indian shipping and killed 
Indian citizens engaged in their normal avocations, raided Indian 
villages, shooting at the inhabitants.... As a result of the more 
recent acts of violence and aggression, the Government of India was 
forced to take steps to protect the territory of the Union. 


Apart from the incredibility of the suggestion that, in its extremely vul- 
nerable position, the Portuguese Government of Goa would deliberately 
engage in provocative action of this kind, there seems to be no authoritative 
evidence that any deliberate attack authorized by that government oc- 
eurred. Newspaper reporters on the spot asserted that, although there 


16 It is now recognized that even diplomatic establishments are not to be regarded 
as ‘extraterritorial’? bits of the national domain. Herbert Briggs, The Law of Na- 
tions 789 ff. (2nd ed., New York, Appleton-Century-Orofts, 1952). 

11 The attempt of the United States to protect Martin Koszta, an Hungarian national 
domiciled in the U. 8., from seizure in Smyrna in 1850, could, it was acknowledged, be 
justified only on the ground that he was a protégé of the U. S. Consulate which enjoyed 
extraterritorial jurisdiction under treaty between the United States and Turkey. 3 
Moore, Digest of International Law 844 (Washington, 1906). 

is Indian Press Information Bureau, release issued in Belgaum, Dec. 18, 1961, about 
1 am. 
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was tension because of the mobilization of large Indian forees on the 
frontier, and there were sporadic shots across the frontier by individual 
sentries or Goan enthusiasts, one of which killed an Indian fisherman, Goa 
was orderly and peaceful up to the Indian attack. Prime Minister Nehru 
described these incidents as trivial, ‘‘some foolish sentry had done it.’’ 
There had been no re-enforcement of the relatively small Portuguese 
forces in Goa which lacked both aircraft and tanks.* The Indian Govern- ` 
ment has not published any detailed evidence of Portuguese aggressive 
action outside of Goa. 

The Indian claim to a right to defend its territory seems, however, to 
have referred mainly to Goa itself, rather than to Indian territory outside 
Goa. India’s claim that Goa could properly be defended by Indian forces 
has been supported on the grounds: (1) that Portugal had no title to Goa 
because good title could not be acquired by military occupation; (2) that 
respect for territorial integrity, claimed by Portugal in respect to Goa, 
referred only to territory to which Portugal had good title, not to territory 
which it merely occupied; (3) that the Indian right to defend Goa when 
it was attacked in 1510 continued, even though the exercise of this right. 
had been abandoned for over four centuries; and (4) that, whatever may 
have been the situation earlier, resolutions of the General Assembly in 
1960 and 1961 interpreting Article 73 of the Charter had recognized India’s 
right to defend Goa.*° 

The first of these arguments overlooks that, whatever may be the law 
today concerning ‘‘no fruits of aggression,” this was not the law in 1510, 
when Albuquerque conquered Goa, and, furthermore, that, even if Portu- 
guese title had been dubious in 1510, four and a half centuries of un- 
contested occupation and general recognition had established a good title 
in 1961. In this connection, it is interesting to read the contention of the 
Indian Commission on the Ladakh boundary dispute with China. The 
latter had asserted that there could be no boundary without a treaty 
ratified by both parties. The Indian Commissioner, however, wrote: 


19 Newspapers reported that Goa was taken in 86 hours; 83 Portuguese and Indians 
were killed and an equal number wounded, no Goans were killed. India is said to 
have had two divisions (30,000 troops) on the border, and the Indian representative in 
the Security Council said Portugal had 12,000 soldiers in Goa. The overwhelming 
superiority of Indian forces and the newspaper reports make unlikely the Portuguese 
statement in the Security Council that ‘‘Indian bombing raids on Goa cauged heavy 
‘easualties.’? 

20 Apart from the arguments of. the Indian representative in the Security Council, 
Mr. Krishna Menon, Indian Defense Minister, said, in an address before the Indian 
Society of International Law in New Delhi, on Jan. 20, 1962: ‘‘Portugal had claimed 
sovereignty over Goa by right of conquest, but India had never accepted this claim. ... 
India had not violated any one’s integrity—Portugal had not been conquered nor had 
her independence been challenged.’’ Mr. B. K. Nehra, Indian Ambassador to the 
United States, in a television appearance in the United States on Feb. 11, 1962, said: 
‘‘India’s action in Goa was not aggression but redemption and reunion of Indian 
territory.’’ Press reports, The Statesman, Delhi; see also note 82 below. 
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It is unprecedented in the history of international relations that after 
one state has publicly exercised full administrative jurisdiction for 
several centuries over certain regions, another state should raise a 
dispute regarding their ownership.** 


It would appear that under international law Portugal had a good title 
to Goa. 

As for the second argument, it seems clear that the Charter reference to 
territorial integrity means de facto possession, not de jure title. If this 
were not true, and a state were free to occupy territory in the de facto 
possession of another state, to which territory it believes it has legal title, 
attacks would be permissible in every boundary dispute, and the barriers 
by which the Charter seeks to protect territorial integrity would be broken 
down.?? International lawyers have drawn an analogy between the modern 
international guarantee of territorial integrity and the medieval assizes 
to prevent baronial war. Sir John Fischer Williams wrote that the League 
of Nations’ guarantee of territorial integrity sought ‘‘to give international 
society that stability of possession which Henry II (in the Assize Novel 
Disseisin) sought to give to twelfth century England.” In both cases 
the ‘‘paramount importance of peace’’ urged that ‘‘legal protection be 
given to possession,’’ even though that possession has resulted from ‘‘a 
tortious seisin.’’?* Thus, even if Portuguese title to Goa could be ques- 
tioned, India would be obliged by the Charter to respect Portuguese de 
facto possession of the territory. 

The third argument raises a more difficult problem: When does the 
inherent right of self-defense merge into a dispute about possession or 
title to a territory? An armed attack across an established frontier 
can be resisted by force, whether the frontier had been permanently 
established by treaty or uncontested possession for a long time, or had 
been temporarily established by an armistice or cease-fire agreement. But 
suppose that defense is not undertaken at once, because of diffculty of 
access, lack of adequate forces, or other reasons, or that defense operations 
have been abandoned. How long does it take for the aggressor to acquire 
such possession that an attack to dispossess him would be a violation of his 
territorial integrity forbidden by the Charter, and the original defender 
would have only a claim to territory which, according to the Charter, must 
be settled by peaceful means? It would appear that Article 51 of the 
Charter, requiring states engaged in defense immediately to report to 
the Security Council, giving that organ competence to maintain and restore 
international peace and security, makes this period a short one. A state 
that neglects to defend its frontiers against hostile encroachments soon 
loses its right to do so, and can rely only on negotiation or action by the 
United Nations to restore its rightful possession and thus to remove a threat 


211 Indian Journal of International Law 545 (1961); see also note 2 above. 

22 See notes 11, 12 above. 

28 ‘í Sovereignty, Seisin and the League,’’ 7 Brit. Year Bk. of Int. Law 85 ff. (1926) ; 
Q. Wright, Mandates under the League of Nations 370 (University of Chicago Press, 
1930); The Role of International Law, op. oit, note 18, p. 18. 
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to international peace and security. While this period of time might vary 
according to the accessibility of the boundary in question or other circum- 
stances, it seems clear that a concept of continuing aggression by Portugal 
against Goa beginning in 1510 and giving India a right to engage in 
defense of the territory, even though that right had not been exercised for 
450 years, has no legal merit. 

The fourth argument refers to the resolution of the General Assembly 
on December 14, 1960, declaring that states administering non-self-govern- 
ing territories must hasten their emancipation ; ** the resolution of Decem- 
ber 15, 1960, declaring that Spanish and Portuguese overseas territories 
(claimed by these countries to be provinces of the homeland) were non- 
self-governing territories, on which Spain and Portugal must report; * 
and the resolution of November 27, 1961, calling on all states administering 
trust or non-self-governing territories to ‘‘take action without further 
delay with a view to the faithful application and implementation”’ of the 
declaration of 1960.8 An Assembly resolution of December 19, 1961, 
after the taking of Goa, condemned Portugal for non-compliance with 
Article 73 of the Charter, set up a committee to examine the situation as 
a ‘matter of urgency,” and called upon Members to use their influence 
to secure Portuguese compliance with its obligations.*7 The Fourth Com- 
mittee had approved this resolution on November 13, 1961. These resolu- 
tions were’ passed almost unanimously by the General Assembly, under 
the pressure of Asian and African states, in order to implement Article 
73 of the United Nations Charter. This article declares that: 


Members of the United Nations which have or assume responsibilities 
for the administration of territories whose peoples have not yet 
attained a full measure of self-government recognize the principle 
that the interests of the inhabitants of these territories are paramount, 
and accept as a sacred trust the obligation to promote to the utmost, 
within the system of international peace and security established by 


b. to develop self-government, to take due account of the political 
aspirations of the peoples, and to assist them in the progressive de- 


24 Res. 1514 (XV), approved Dec. 14, 1960 (90-0-9). General Assembly, 15th Sess., 
Official Records, Supp. No. 16 (Doc, A/4684), p. 66; 8 U. N. Review 7 (Jan., 1961). 

25 Res, 1642 (XV), Dec. 15, 1960. General Assembly, 15th Sess., Official Records, 
Supp. No. 16 (Doc. A/4684), p. 80; 8 U.N. Review 52, 57 (Jan., 1961), 20 (July, 1961); 
9 ibid. 41 (Jan., 1962). Spain agreed to transmit information, but Portugal did not. 

26 Res, 1654 (XVI), Nov. 27, 1961. General Assembly, 16th Sess., Official Records, 
Supp. No. 17 (Doc. A/5100), p. 65; 8 U.N. Review 12-18, 52 (Dec, 1961). This 
resolution passed by a vote of 97 to 0, with France, the United Kingdom, South Africa 
and Spain abstaining. Portugal was absent. A Soviet amendment, which would 
have proclaimed 1962 ‘‘the year of the end of colonialism,’’ was rejected by a vote 
of 19-46-36. In the 15-day debate on the question, many speakers deprecated the 
slow pace of colonial emancipation. 

2T Res. 1699 (XVI), Dec. 19, 1961. General Assembly, 16th Sess., Official Records, 
Supp. No. 17 (Doe. A/5100), p. 88; 8 U.N. Review 15, 39, 57 (Dec., 1961); 9 ibid. 41, 
73 (Jan., 1962). The resolution was adopted by.a vote of 90 to 3 (Portugal, Spain, 
South Africa), with France and Bolivia abstaining. 
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velopment of their free political institutions, according to the par- 
ticular circumstances of each ey and its peoples and their vary- 
ing stages of advancement; 


It is not necessary to go into the controversy in the United Nations 
concerning this article. The administering Powers at first insisted that it 
imposed no legal obligations upon them, but left them discretion to deter- 
mine what territories were non-self-governing and what should be done 
to advance the welfare and self-government of the peoples, subject only 
to the duty: 


to transmit regularly to the Secretary-General for information pur- 
poses, subject to such limitations as security and constitutional con- 
siderations may require, statistical and other information of a technical 
nature relating to economic, social, and educational conditions in the 
territories for which they are respectively responsible. . . .8 


The General Assembly has never accepted this interpretation. It has, 
on the contrary, held that non-self-governing territories are different in 
legal status from the home territory of the administering state, and that 
the latter is under definite legal obligations in respect to them. It has 
also held that it alone has competence to decide when a territory, once 
submitted by the administering state, has become self-governing, and to 
decide, as it did in the cases of Spanish and Portuguese overseas territories, 
that a territory not submitted by the administering state is in fact a non- 
self-governing territory. It has also held that it has competence to super- 
vise the administration of the non-self-governing territories and to criticize 
and advise the administering authority, especially in regard to steps taken 
to realize self-government in the territory, which, according to the General 
Assembly, may take the forms of full self-government as part of the 
metropole (as in the cases of Hawaii and Alaska), full self-government 
with a special status within a state (as in the cases of Puerto Rico and 
the Dutch West Indies), or as an independent state (as in the cases of 
the Congo and numerous other former colonies in Asia and Africa which 
have been emancipated and admitted to the United Nations). 

It has been held in several international controversies concerning a 
particular non-self-governing territory that threats to the peace, arising 
because of a self-determination movement in the territory, could best be 
solved by recognition of the independence of the territory. Indonesia, 
Tunis, Morocco and Algeria were assisted to independence by United 
Nations resolutions, though France did not admit that Algeria was a non- 
self-governing territory. The United Nations has had a more powerful 
rôle in effecting the independence of Libya, submitted to it by the Italian 
Peace Treaty, and the trusteeship territories, and is attempting such a 
réle with respect to the mandated territory of South West Africa. 

The United Nations undoubtedly recognizes the duty of administering 
Powers to emancipate their colonies and the moral right of the inhabitants 


28 Art. 78, sec. e. 
208ee Wright, note 10 above. 
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of these colonies to self-determination, but it has never suggested that an 
outside state, on its own initiative, could invade a colony and annex it. 
In fact, the explicit assertion in Article 73 that obligations concerning 
non-self-governing territories are, ‘‘ within the system of international peace 
and security, established by the present Charter’’ seems to prevent such 
an interpretation. 

Legally, Goa was under the administration of Portugal, Portugal was 
under the obligation to promote self-government in the territory, and the 
General Assembly was competent to see that this obligation was fulfilled, 
but India had no legal right to invade and annex the territory on grounds 
of. self-defense. It should also be emphasized that even if grounds for 
self-defense had existed, this would permit action only to frustrate the 
aggression, not to annex the territory. This was explicitly recognized in 
the Geneva Protocol of 1924, and may be implied from the obligation 
to respect the territorial integrity of other states and to subordinate self- 
defense activities to the jurisdiction of the Security Council in order to 
maintain international peace and security. Defense can never be a 
justification for aggression. 


-International Authority 
India argued in the Security Council: 


If the Portuguese had regard for the Charter, they would behave in 
accordance with the United Nations resolutions, particularly with 
the declaration on colonialism adopted at the General Assembly 
session in 1960. . . . Indian troops had entered Goa to help the free- 
dom movement there against Portuguese suppression. 


This argument suggests that Indian action compelling Portugal to get out 
of Goa was under the authority of the United Nations because Portugal 
had not fulfilled the Assembly’s resolutions to treat Goa as a non-self- 
governing territory, and had not promoted the freedom of the Goans as 
required by the Charter. India referred to the rejection by Portugal for 
14 years of its effort to effect a peaceful transfer of Goa, thus differing 
from the French, who had agreed to transfer Pondicherry and other 
territories in the Indian peninsula. India apparently assumed that the 
objectives of colonial emancipation and self-determination, supported by 
the Charter, permitted military self-help for their realization after peaceful 
means had failed. Had peaceful means really been exhausted? Would 
Portuguese intransigence permit Indian resort to forcible self-help? 
Portugal became a Member of the United Nations in 1955, and the 
General Assembly decided that its overseas territories were non-self-govern- 
ing territories in December, 1960. India had long sought negotiation on 
the subject, and the General Assembly had passed several general resolu- 
tions pressing Portugal to abandon colonialism, but India had never placed 


80 Geneva Protocol for Pacifie Settlement of International Disputes, 1924, Art. 15, 
par. 2. 19 A.J.I.L. Supp. 16 (1925); 2 Hudson, International Legislation 1890 (Wash- 
ington, 1931). 

81 Charter, Art. 2, par. 4; Art. 51. 
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the Goa matter before the United Nations as a situation ‘‘which might 
impair friendly relations among nations,’’ although it was competent to 
do so under Article 14 of the Charter. While the General Assembly 
could only make recommendations and could not decide on the transfer 
of the territory, it seemed likely, in view of the overwhelming anti-colonial 
sentiment in the General Assembly, that India could have obtained more 
than a two-thirds vote against Portuguese colonialism in Goa. Such a 
resolution might have brought effective pressure upon Portugal. In view 
of these possibilities, it can hardly be said that India had exhausted peace- 
ful methods in the matter.*? 

Even if peaceful methods had been exhausted, however, there would be 
no justification in the Charter for military action on the ground that such 
action was implementing ‘‘justice’’ or ‘‘purposes of the United Nations”’ 
referred to in Article 2, paragraphs 3 and 4 of the Charter, or that 
Portugal could not complain because it did not have ‘‘clean hands’’ and 
was liable to reprisals. 


32 A pamphlet issued by the Ministry of External Affairs of India on Oct. 18, 1960, 
entitled ‘‘Goa and the Charter of the United Nations,’’ emphasized the suppression of 
freedom in Goa; the Indian character of the territory geographically, linguistically 
and culturally; the movements for self-determination among Goans since 1654; the 
right to self-determination under the Atlantic Charter and the United Nations Charter; 
the status of Goa as a non-self-governing territory under Art. 73 of the Charter and 
the ‘‘ Factors Resolution’’ of the General Assembly in 1953, in spite of the Portuguese 
legislation of 1951 professing to change the status of its overseas territories from 
‘feolonies’’ to ‘‘provinces’’ and the Portuguese insistence, in reply to notes from the 
U.N. Secretary General, that Portuguese territories did not come under Art. 73 because 
of this constitutional provision, irrespective of their actnal condition. In spite of the 
emphasis upon ‘‘self-determination’’ in this document, more than a year before the 
taking of Goa, it is possible that India was reluctant to press for a resolution which, 
instead of urging transfer of Goa to India, might have urged ‘‘self-determination’’ 
for Goa, a principle which India has refused to apply in Kashmir. Furthermore, while 
Indian propaganda has emphasized Portuguese discrimination and oppression in Goa 
(see note 20 above, and address by Sardar K. M. Panikkar, former Indian Ambassador 
to China and Vice Chancellor of Jammu and Kashmir University, to the Indian School 
of International Studies, New Delhi, Jan. 20, 1962), and has suggested that the Goans 
generally desired union with India, articles have appeared in the Indian press noting 
the lower cost of living, the greater abundance of imported consumer goods, and the 
more easy-going atmosphere in Goa under the Portuguese regime, as well as the al- 
legiance of many Goans to the paternalistic Catholic Church closely related to the 
Portuguese regime. These reports raise a doubt of how a fair plebiscite would have 
gone. (See Dennis Bloodworth, The Statesman, Delhi, Jan. 6, 1962; 8. B. De Silva, The 
Times of India, Delhi, March 27, 1962.) A group of Goans in Nairobi, Kenya, voted 477 
to 6 for withdrawal of Indian troops and a free plebiscite in Goa to decide its future. 
A leader of this group said such a vote should decide whether ‘‘Goans wish to retain 
their identity as a nation or be submerged in the teeming millions of India.’’ (The 
Statesman, Delhi, Feb. 12, 1962.) As was to be expected, the incorporation of Goa in 
India has encountered difficulties. More than three months after the take-over, Prime 
Minister Nehru said in the Lok Sabha (Parliament) that he did not know how long 
it would be before military government could end and Goa could have ‘‘some measure 
of autonomy’’ as promised. He admitted that difficulties had arisen from Goans who 
had not reconciled themselves to the ending of Portuguese rule, and he did not wish 
‘*to hustle people who had been used to another system whether good or bad, for a 
long time.’’ (The Statesman, Mareh 31, 1962.) 
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The reference to ‘‘justice’’ in Article 2, paragraph 3, was inserted 
under the pressure of smaller states at San Francisco to prevent another 
‘‘Munich,’’ not to permit self-help on the basis of self-judgment. This 
paragraph requires that only peaceful means be used to settle international 
disputes and, furthermore, that even peaceful means must not sacrifice 
“Justice” by sacrificing a smaller state to preserve peace among great 
Powers. It is impossible to read into this paragraph a permission for a 
state to use non-peaceful means in order to obtain justice according to its 
own interpretation. The Charter puts peace ahead of such self-determined 
justice. i : 

Article 2, paragraph 4, requires Member states to refrain from the threat 
or use of force ‘‘against the territorial integrity or political independence 
of any state or in any other manner inconsistent with the purposes of 
the United Nations.’’ This article cannot be construed to permit a state 
in its own discretion to use force in order to effect purposes of the United 
- Nations. The determination of the means to effect these purposes belongs, 
according to the Charter, not to the Members individually but to the organs 
of the United Nations. It is true that a state is permitted to use force in 
response to a decision of the Security Council or a recommendation of 

‘the Security Council or the General Assembly specifically authorizing 
te provisional measures’’ or ‘‘enforcement measures’’ against or within a 
state in order to maintain or restore international peace and security or | 
to enforce decisions of the International Court of Justice. But no such 
decisions or recommendations had been made authorizing Indian action 
against Portugal in Goa. 

The doctrine of ‘‘clean hands’’ prevents equitable relief to a complainant 
who has injured the defendant by the same delinquency of which he com- 
plains. Judge Hudson suggested its applicability in international law in 
the River Meuse Case between Belgium and The Netherlands, but it has 
never been suggested that it constitutes a ground for forcible self-help 
contrary to the explicit obligations of the Charter.** While the doctrine 
of ‘‘reprisals’’ formerly permitted self-help to remedy a legal wrong after 
peaceful means had been exhausted, and if the reprisals would inflict 
no more serious injuries than the wrong complained of,** this doctrine 
never justified the forcible acquisition of new rights, and it was the object 
of Article 2, paragraphs 3 and 4, of the Charter to eliminate all military re- 
prisals from international relations.* 

This elaborate discussion of the argument concerning the legality of 
India’s action in Goa may seem superfluous. No interpretation of the 
Charter provides a legal justification. 


83 See Q. Wright, ‘‘Legal Aspects of the U-2 Incident,’’ 54 AJL, 936 ff. (1960); - 
Diversion of Water from the River Meuse (1937), P.C.IJ., Ser. A/B, No. 70, p. 70; 
4 Hudson, World Court Reports 232. 

34 Naulilaa Incident, Portugal-Germany, Arbitral Decision, July 31, 1928. Briggs, 
The Law of Nations 951. 


85 Briggs, op. oit. 960 f., referring to League of Nations action in respect to Italian 
‘reprisals’? in the Corfu incident of 1923; and Philip Jessup, A Modern Law of Na- 
tions 157 ff. 
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The Attitude of Asian and African States 


The significant feature, however, of the Goa situation was that many of 
the new states, and also the Soviet Union, felt that colonialism was such an 
evil that the use of force to eliminate it should be tolerated. The argu- 
ment was, in fact, political and moral rather than legal. It has been 
suggested that a major motivation of the Indian Government in under- 
taking the action was the pressure brought by the African states at the 
Belgrade Conference in the autumn of 1961, suggesting that India was 
not taking effective action to eliminate Portuguese colonialism, which these 
states regarded as of major importance, especially in relation to Angola 
and other Portuguese territories in Africa.®* 

This attitude of the recently emancipated states raises a fundamental 
problem of international law in view of the domimant réle which those 
states have acquired in the General Assembly. To what extent can it be 
argued that ‘‘injustice’’ arising from the application of rules of positive 
international law demonstrates the invalidity of those rules? Is ‘‘natural 
justice,” as perceived by a majority of the community of nations, a 
source of international law superior to such positive sources as treaties 
and custom ? 

Throughout Asia and Africa it is argued that ex-colonial peoples cannot 
be expected to accept the validity of the claims of colonial Powers to 
overseas territories acquired and maintained by force, on the theory, preva- 
lent in the age of discoveries, that territories not in the possession of a 
Christian prince were ‘‘territortum nullius” subject to acquisition by 
Papal grant or by discovery and occupation without regard to the wishes 
of the native inhabitants.*’ These peoples, it is argued, submitted because 


30 It seems to have been suggested that India was lukewarm on the colonial issue 
during the preliminary conference at Cairo in September, 1961. It has also been 
suggested that the Indian action in Goa (which was said not to have been the result of 
a formal Cabinet decision) was to manifest a strong policy to counteract parliamentary 
criticism of the ineffective policy against Communist China’s aggressions on the 
Northern frontier; to help Krishna Menon, the Defense Minister, in his campaign 
for election in Bombay; and from apprehension that Portugal might seek to embarrass 
India by ceding a naval base in Diu or Goa to Pakistan or some other Power. What- 
ever may have been the motivation, articles vilifying Portugal’s administration of 
Goa and accusing that country of aggression in India began to appear in the Indian 
press in late November, 1961, after speeches on the subject by Prime Minister Nehru 
in the Lok Sabha on Nov. 25, 1961, and by Defense Minister Krishna Menon in 
Bombay on Nov. 27, 1961. This press campaign, summarized in Indian Foreign Affairs, 
Dec., 1960, pp. 11 ff., aroused such a vigorous popular opinion, previously quiescent on 
the Goa situation, that the government, trapped by its own propaganda, felt obliged 
to send a large foree to the Goan border. Once there, this force could not turn back 
without serious loss of morale by the soldiers and loss of confidence by the public. 

37 Francis of Victoria and other writers of the Naturalist School of international 
law did not accept this theory, but held that Montezuma of Mexico and other non- 
Christian states had equal rights under natural law. Practice in the age of colonial 
expansion, however, accepted the theory stated by Chief Justice John Marshall in the 
United States that: ‘‘The potentates of the old world found no difficulty in convincing 
themselves that they made ample compensation to the inhabitants of the new by 
bestowing on them civilization and Christianity, in exchange for unlimited independ- 
ence’’ (Johnson v. Mackintosh, 8 Wheaton 543 (1823)). 
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of military weakness, but never accepted the justifying theories of Euro- 
pean jurists. They therefore argue that it is ‘‘just’’ to nullify the claim 
of the colonial Powers as soon as the opportunity arises, especially when 
the basic injustice of colonialism has been recognized by the Charter and 
by General Assembly resolutions. This argument distinguishes between 
acquisitions of overseas colonies based on self-serving theories of the Euro- 
pean colonial Powers, and contiguous acquisitions by the doctrine of ‘‘con- 
quest’’ accepted among themselves by the European states, and even among 
themselves by Asian and African states. That doctrine also, it is true, 
rests on the thesis that might makes right, but only in relations within a 
community of states all of which accept it. 

The argument is, therefore, supported by the principle that positive 
international law rests on the express or tacit consent of the states bound 
by it. While European Powers may have recognized a customary rule 
permitting the acquisition of non-Christian territory by discovery and 
occupation, the rulers and peoples of such territories never recognized 
such a rule. Jurists in overseas colonies such as those in the Americas, 
Australia, New Zealand and South Africa, formed by settlement from 
Europe without regard for the native inhabitants, did, it is true, some- 
times assert that, when these colonies were recognized as independent 
states, it was assumed that they accepted the entire body of international 
law established by custom or accepted principle within the European 
community of nations.*® This position has not been accepted by jurists 
from the new states of Asia and Africa,®® who conceive these states not as 
matured, children but as emancipated slaves of their former colonial 
masters.*° 

Such jurists, denying the validity of colonial titles, look to geography, 
history, culture and local opinion to determine the ‘‘just’’ political status 
of such territories. Applying these criteria only to colonial territories, 


88 According to Henry Sumner Maine, International Law, p. 38 (New York, 1888), 
American statesmen and jurists look upon the rules of international law ‘‘as a main 
part of the conditions on which a state is received into the family of civilized nations.’’ 
The U. 8. has sometimes refused to recognize new governments on the ground that 
they did not accept international lew. 

398, N. Guha Roy, ‘‘Is the Law of Responsibility of States for Injuries to Aliens 
a Part of Universal International Law?’’ 55 A.J.1.L. 867 (1961); see also 12 Oster- 
reichische Zeitschrift ffir Offentliches Recht 128 (1962). Sir Henry Maine (op. cit. 
84) supporta this position when he says the Christian nations, ‘‘by the vast superiority 
of their attainments in arts and commerce as well as in policy and government... 
have established a law of nations peculiar to themselves.’’ Sir James Brierly has 
pointed out that, because of this attitude, some Asian nations ‘‘have begun to claim 
the right to select from among its rules only those which suit their interests or which 
arise out of agreements to which they have themselves been parties’? (The Law of 
Nations (1949), p. 1). See also R. P. Anand, ‘‘Réle of the ‘New’ Asian-African 
Countries in the Present International Legal Order,’’ 56 A.J.I.L, 387 ff. (1963); 
J. J. G. Syatauw, Some Newly Established Asian States and the Development of Inter- 
national Law 18, 25, 200 (The Hague, Nijhoff, 1961); Quincy Wright, ‘‘The Strength- 
ening of International Law,’’ 98 Hague Academy Recueil des Cours 74 ff. (1959, III). 

40 Quincy Wright, Mandates under the League of Nations 3 ff. (University of 
Chicago Press, 1930). 
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they are not impressed by the argument that resort to such criteria would 
upset all international boundaries and nullify the Charter prohibitions 
against the use of force in international relations. They deny that colonial 
relations are international relations. Such attitudes account for the 
general conviction in India, and in Asia and Africa generally, that the 
taking of Goa was just, and for the general failure of these states to 
comprehend the shock to American and European opinion at an action 
which seemed obviously inconsistent with the basic obligation of the 
Charter to refrain from the use of force and to settle disputes peacefully, 
obligations which not only were voluntarily accepted by all Members of 
the United Nations, but were strongly endorsed by the Asian and African 
states at the Bandung Conference, and particularly by India in its support 
of the Panch Shila, and of the peaceful attitudes frequently expressed 
by Mahatma Gandhi and Prime Minister Nehru. 

The situation presents a problem of bringing international law up to 
date so that it will adequately reflect the conceptions of justice prevalent 
among all the members of the community of nations. The Asian and 
African states believe that progress has been made in this direction by 
Article 73 of the Charter, and the generally accepted resolutions of the 
General Assembly implementing it.* 


Conclusion 


The issue remains: What, if anything, should the United Nations do 
in the situation? The principle that it should not permit any ‘‘fruits 
of aggression’’ has been generally supported, notably in the Suez crisis 
of 1956; but clearly the General Assembly would not support an effort to 
put India out of Goa, and it may be, in view of the principles of the 
Charter, that the elimination of Portugal from Goa is on the whole bene- 
ficial. Nor does it seem likely that a resolution calling for self-determina- 
tion or a plebiscite would be feasible, even if it were desirable. A resolu- 
tion that seemed to condone aggression would clearly be undesirable. The 
conclusion seems to be that no action is likely to be taken by the United 
Nations, in which case the states of the world will, doubtless, recognize 
or acquiesce in the Indian annexation of Goa. 

It should be noted that while individual recognition of the fruits of 
aggression is forbidden by Charter principles, as it was by the Stimson 
Doctrine of 1932, the United Nations itself may recognize a situation 
which it regards as, on the whole, beneficial, even if this situation originated 
in illegality. This it seems to have done in the case of Israel, which in 
1948 by military force occupied territory beyond that which the United 
Nations resolutions of 1947 had assigned to it.? In principle it must be 


41 Bee notes 24-27 above. 

42 The United Nations seems to have acquiesced not only in Israel’s forcible acquisi- 
tion of territory, but also in that country’s refusal to accept the policy, several times 
affirmed by the General Assembly, for the internationalization of Jerusalem. It has 
also acquiesced in the partition of Korea and Kashmir contrary to its asserted policy 
of unification of these areas by plebiscite. 
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recognized that the international community should have a procedure 
according to which such a situation can achieve legal status. This pro- 
cedure was formerly that of cumulative recognitions by states acting in- 
dividually. As that procedure is no longer permissible under the Charter, 
it may be argued that the United Nations itself should, on a balance of 
judgment, decide whether a new situation arising from illegality, which 
appears to be generally beneficial, should be legally recognized.® 


48 Courts have on occasion recognized that the kidnaping of a child at the instigation 
of the mother, or of a criminal when extradition is not possible, should be tolerated. 
The Delhi police were puzzled as to the proper action to take on the complaint 
of Mr. Satish Bhatnagar that his wife, a British national, had kidnaped their son 
Kavi and taken him to England in March, 1962. (The Statesman, Delhi, March 3, 
April 12, 1962.) Governments have sometimes withheld demands for restoration of 
persons kidnaped in their territory for trial abroad, as did Argentina in the Eichmann 
case (1961), after gaining moral support in the United Nations; and courts have 
often held, as did the Israeli court in the Eichmann case, that they were not prevented 
from assuming jurisdiction in a criminal trial because custody of the accused was 
illegally obtained. Ker v. Illinois (1886), 119 U. S. 436; Briggs, op. cit. 579. 
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By Ricuarp B. BIDER 


Office of the Assistant Legal Adviser for Economie Affairs, 
Depariment of State * 


As ‘‘house counsel’’ to the Department of State, the Office of the Legal 
Adviser exerts a major influence on the views and policies of the United 
States Government concerning matters of international law. It plays a 
significant rôle as well with respect to a broad range of domestic law 
matters related to the international dealings of the United States and its 
citizens. Nevertheless, few people—even attorneys active in the inter- 
national law field—are aware of the Office’s importance and what it does.* 

More widespread public knowledge of the Office’s functions seems desir- 
able for several reasons. First, such knowledge may be of assistance to 
the growing numbers of private practitioners who are becoming involved . 
in international transactions and need information as to what the Depart- 
ment of State and the Office of the Legal Adviser can and cannot do for 
them. Second, it may prove helpful to foreign offices of other nations 
by giving them some understanding of the procedures by which the De- 
partment of State handles international law problems and of the practical 
considerations which influence its decisions in this field. Finally, a dis- 
cussion of the Office’s work may be of interest to persons generally con- 
cerned with international law by providing some insight into the way 
foreign offices such as the State Department actually develop and imple- 
ment international law. 

This article will describe something of the organization, functions and 
operations of the Office; its rôle within the Department of State; its 
relations with private practitioners, other government agencies and the 
courts; and the means by which it helps to influence both domestic and 
international law. 


* The author is also Lecturer.in Law, George Washington University Law School. 

The views expressed in this article are solely the writer’s and do not necessarily 
reflect those of the Office of the Legal Adviser or the Department of State. In 
particular, the Office is in no way bound by the writer’s interpretations or opinions 
of its attitudes and policies. 

1Very little has been written concerning the Office. A brief recent discussion 
appears in Gross, ‘‘Operation of the Legal Adviser’s Office,’’ 43 A.J.LL. 122 (1949). 
See also Stowell, The Legal Adviser of the Department of State (Digest Press, 1936) 
(monograph); Woolsey, ‘‘The Legal Adviser of the Department of State,” 26 A.J.IL. 
124 (1932); Hackworth, ‘‘The Legal Adviser of the Department of State,’’ Addresa 
delivered before Georgetown University Law School, Dept. of State Press Release, 
May 14, 1932. 
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GENERAL FUNCTIONS AND A Bit or History 


The Office of the Legal Adviser furnishes legal advice to the Secretary 
of State and the Department of State, including the Foreign Service 
and diplomatic and consular posts abroad, with respect to all legal prob- 
lems involving either domestic or international law which ‘arise in the 
course of the Department’s work. Its task thus generally corresponds to 
that of the various Offices of General Counsel of other Executive branch 
agencies. Since the Department of State has primary responsibility for 
carrying out the foreign policy and conducting the international relations 
of the United States,? the bulk of the Office’s work relates in some way 
to international matters. 

While the Department of State was established in 1789, the Office of 
the Legal Adviser has a much briefer history. In the early days of the 
Republic, the legal work of the Department was often handled personally 
by such Secretaries of State as Jefferson, Monroe and Madison, who were 
able lawyers. The particular duty of processing and handling inter- 
national claims, however, soon became quite burdensome, and in 1848 
Congress authorized the appointment of a clerk within the Department 
with the exclusive function of dealing with such claims. The number of 
such clerks was gradually increased until by 1866 this function was con- 
sidered sufficiently important to warrant establishment of a special official 
within the Department with the title of Examiner of Claims. With the 
establishment of the Department of Justice in 1870, the Attorney General 
assumed principal responsibility for the legal work of the Department 
of State, among other agencies, and the Examiner was placed under his 
supervision. One of the most eminent of these Examiners was Francis 
Wharton, who served from 1885 to 1889. 

In 1891, the Office of Solicitor of the Department of State was estab- 
lished. As was the case with the Examiner of Claims, the Solicitor, though 
physically located within the Department, remained on the payroll of the 
Department of Justice. The position of Solicitor was held by such men 
as James Brown Scott (1906-1910), J. Reuben Clark (1910-1913), Lester 
H. Woolsey (1917-1920), Fred K. Nielsen (1920-1922), Charles Cheney 
Hyde (1923-1925), and Green H. Hackworth (1925-1931). 

In 1909, Congress created the high-level position of Counselor of the 
Department, whose functions were to include the study of international 
law questions. John Bassett Moore at one time filled this post. However, 
the Counselor’s political responsibilities soon came to dominate his legal 
ones, and the Solicitor remained the official primarily responsible for legal 
matters.§ 

2This special responsibility of the Department was established by one of our 
earliest statutes, Act of July 27, 1789, 1 Stat. 28, from which the present statute, 
R. 8. 202 (5 U.S.C. 156), is derived. It has since become recognized as an established 
part of American government tradition. For a recent discussion of the Department’s 
organization and functions, see Price (ed.), The Secretary of State (American As- 
sembly and Columbia University, 1960). 


8The position of Counselor still exists. The Counselor, ranking equally with As- 
sistant Secretaries of State, serves as Senior Adviser and Consultant to the Secretary 


1962] THE OFFICE OF THE LEGAL ADVISER 635 


In 1931, the Office of the Solicitor was abolished and the position of The 
Legal Adviser was established by statute. Since that time this position 
has been held by eight Legal Advisers.’ 

Despite the establishment of the Office in 1931, the process of absorbing 
legal positions within the Department into the Office was not completed 
until after World War II. Prior to that time, a number of attorneys 
were hired by, and worked directly for, the various Departmental bureaus 
and were not under the direct supervision of the Legal Adviser. At 
present, however, most legal positions within the Department are within 
the Office of the Legal Adviser.® 

A postwar development of considerable significance to the Office was the 
decision in 1954 that its personnel should not be included in the general 
reorganization of the Department of State and ‘‘integration’’ of Depart- 
mental officers into the Foreign Service which occurred at that time pursu- 
ant to the so-called ‘‘Wriston Report’’ recommendations. As a result of 
that decision, attorneys of the Office, in contrast with most of the other 


and Under Secretary and other senior officials on diplomatic and foreign. affairs 
problems, and assists in the handling of complex international negotiations and con- 
sultations. He serves also as Chairman of the Policy Planning Council. He does not 
now, however, have any formal responsibilities in the legal field. 

t Sec, 7 of the Act of Feb. 23, 1931, 46 Stat. 1214, as amended by Sec. 6(d) of the 
Act of Oct. 15, 1949, 63 Stat. 881 (5 U.8.0. 152a); and see 5 U.S.C. 151b(a). 

5Green H. Hackworth (1931-1946); Charles Fahy (1946-1947); Ernest Gross 
(1947-1949); Adrian Fisher (1949-1953); Herman Phleger (1953-1957); Loftus 
. Becker (1957-1959); Eric Hager (1959-1961); Abram Chayes (1961- ). 

6 An important exception is the various attorneys of the Passport Office of the 
Bureau of Security and Consular Affairs. The Chief Counsel of that Office, the 
attorneys of its Legal and Foreign Divisions, and the administrative Board of Review 
on Loss of Nationality of the United States still operate in practice relatively inde- 
pendently of the Office, though they are, by the provisions of the Immigration and 
Nationality Act, ‘‘under the general direction of the Legal Adviser.’’? The functions 
of these attorneys include the administration of the passport laws and regulations 
and also various matters related to those provisions of the nationality Jaws which 
charge the Secretary of State with determination of the nationality status of persons 
abroad. In matters involving important policy considerations in this area, however, such 
as the recent issuance of passport regulations implementing the provisions of the 
Internal Security Act of 1950 with respect to issuance of passports to Communist 
party members, the Office of the Legal Adviser is generally consulted. 

The Visa Office of the Bureau of Security and Consular Affairs also employs a 
number of lawyers, particularly in its Advisory Opinions branch, though these are 
for the most part classified as ‘‘adjudicators.’’ However, the General Counsel of the 
Visa Office, which is a statutory position created by the Immigration and Nationality 
Act, is now within the Office of the Legal Adviser. It may also be noted that some 
Foreign Service Officers are lawyers by training and may, on occasion, in the course 
of their duties perform essentially legal functions. 

As used throughout this article, the term Department of State does not ineludo 
the Agency for International Development or the Peace Corps. While these agencies 
are technically within the Department and under the direction of the Secretary of 
State, their operations are for the most part conducted independently and they maintain 
separate legal staffs. 
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personnel of the Department, are presently covered by Civil Service legis- 
lation rather than by the Foreign Service Act.” 


ORGANIZATION 


The Legal Adviser is appointed by the President by and with the advice 
and consent of the Senate, and holds a position in the Department equiva- 
lent to that of an Assistant Secretary of State. Some sixty attorneys in 
the Office are presently under his supervision. The Legal Adviser is 
assisted in his duties by two Deputy Legal Advisers and a small ‘‘front 
ofice” staff, which includes an Executive Assistant and a Special As- 
sistant. In general, one Deputy Legal Adviser supervises the so-called 
functional branches of the Office, and the other the regional and United 
Nations branches. 

Under the ‘‘front office,” the attorneys of the Office are separated into 
twelve branches, each of which is headed by an Assistant Legal Adviser. 
These branches, which broadly correspond to the various major regional 
and functional bureaus and offices into which the Department itself is 
divided, are as follows: Administration and Foreign Service; African 
Affairs; Inter-American Affairs; International Claims; Cultural Relations 
and Public Affairs; Economic Affairs; European Affairs; Far Eastern 
Affairs; Near Hastern and South Asian Affairs; Special Functional Prob- 
lems; Treaty Affairs; and United Nations Affairs. In addition, the 


Teo Report of the Secretary of State’s Public Commission on Personnel (June, 
1954) (‘‘The Wriston Report’’). The report recommended measures to terminate a 
pre-existing situation under which the Department was primarily staffed by De- 
partmental Civil Service specialists not assigned overseas, and the embassies and con- 
sulates were staffed by Foreign Service Officers rarely assigned back to Washington. 
As a result of ‘‘Wristonization,’’ most officers of the Department were ‘‘integrated’’ 
into the Foreign Service, and there is now a regular rotation of duties for all Foreign 
Service Officers between the Department and the field. 

The basis for the Legal Adviser’s decision to oppose ‘‘Wristonization’’ of the 
Office of the Legal Adviser was reportedly the failure to get guarantees from the 
Foreign Service that the ‘‘Wristonized’’ attorneys would be used solely in legal ca- 
pacities, would remain under the supervision of the Legal Adviser, and would retain 
promotion opportunities equal to those of the non-specialized Foreign Service personnel. 
The decision not to integrate was thus important in retaining the Office’s status and 
independence. However, because of certain pay and other advantages conferred by 
the Foreign Service Act as contrasted with Civil Service legislation, Department at- 
torneys are in a somewhat disadvantageous position as compared with Foreign Service 
personnel of corresponding rank and responsibilities. Moreover, Office attorneys are 
not, ag are Foreign Service Officers, regularly assigned to embassies overseas. 

8The regional branches provide general legal advice to their respective regional 
bureau clients, particularly as regards protection problems arising in their areas. Some 
other major categories of problems of each regional branch are as follows: Inter- 
American Affairs —-All extradition matters wherever arising; OAS; U. 8.-Mexican 
border problems. European Affairs (includes Canada and the U.S8.8.R.).—Berlin; St. 
Lawrence Seaway; Austrian State Treaty; German war claims; EURATOM; OECD. 
Far Eastern Affairs ——SEATO; problems concerning Laos, Vietnam, Taiwan, and 
Okinawa; West New Guinea dispute; Philippine Military Base Agreement; Bonin 
Island claims. Near Hast and South Asian Affairs——Baghdad Pact; Suez Canal; 
Goa; Arab-Israeli dispute; separation of Syria from the U.AR. African Affairs. — 
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Legal Adviser supervises the work of the General Counsel of the Visa Office 
and of a second Special Assistant who has been principally engaged in mat- 
ters concerning aerial incidents involving Soviet-bloc countries and related 
international litigation. All of the attorneys of the Office are stationed 
in Washington, though on occasion they go abroad to assist at international 
negotiations and conferences or to work on specific problems. 

The Legal Adviser acts as personal attorney to the Secretary of State 
and is directly responsible to him for the Office’s performance of its duties. 
He frequently speaks for the Department of State and, on occasion, for 
the Government as a whole on matters of domestic or international law 
with which the Department is concerned. In cases involving the United 
States before the International Court of Justice, the Legal Adviser usually 
acts as ‘‘agent’’ (counsel) for the United States Government. 

The scope of work of particular Legal Advisers has varied according to 
their different concepts of their proper réle—particularly as regards the 
extent to which they should seek personal and direct involvement in policy 
matters. Some Legal Advisers have taken a restrictive view of their rôle 
and have stressed their duties as legal counselors rather than as policy 





Congo problems; Ghana Volta River dam project; problems relating to Portuguese 
Angola and Southwest Africa. 

The principal responsibilities of the functional desks are as follows: Economic Afairs. 
—Attorney for Bureau of Economic Affairs; foreign aid and economic development; 
trade agreements (including GATT); commercial policy and tariffs; commodity prob- 
lems and P. L. 480; monetary and financial matters (including IBRD, IMF, etc.) ; 
antitrust and restrictive trade practices; literary and industrial property; trade con- 
trols; FON treaties; labor; shipping; aviation; telecommunications. Treaty Affairs.— 
All aspects of international agreements, particularly technical and procedural; choice 
of treaty or executive agreement; internal Department procedures under Circular 175; 
preparation and submission of treaty instruments; treaty publication and registration; 
maintenance of treaty records; performance of U. B. depositary functions. United 
Nations Affairs—Attorney for Bureau of International Organizations; all matters con- 
cerning the U. N., its Specialized Agencies, and the International Court; ‘‘ Connally 
Amendment’’; space law; U. 8. trust territories; nuclear weapons test discontinuance 
conferences. International Claims—All aspects of international claims by U. S. against 
foreign governments and vice versa, including claims for nationalization, confiscation, 
breach of contract, war damage, wrongful death, expulsion, and imprisonment (such as 
Cuban takings; Polish and Rumanian claims settlement agreements; Iraqi indemnity for 
Americans killed by Baghdad mob in 1958). Special Functional Problems.—Legal 
adviser on selected group of important problems, particularly involving military and 
related matters; military base and status of forces agreements (¢.g., British ‘‘Polaris’’ 
submarine base and Girard case); laws of war and Geneva Conventions of 1949; law 
of the sea (including Law of Sea Conventions and Santa Maria Case); sovereign im- 
munity; general atomic energy matters; immigration, nationality and passports. 
Cultural Relations and Public Affairs——Attorney for Bureau of Educational and Cul- 
tural Affairs and Bureau of Public Affairs; various international exchange acts and 
programs, such as U. 8.-U.8.S.R. Cultural Exchange Agreement; U. S. educational 
foundations abroad; information and publie relations problems. Administration and 
Foreign Service.—Attorney to Under Secretary of State for Administration and to 
Administrator of Bureau of Security and Consular Affairs (except Passport and Visa 
Offices) ; personnel matters; Foreign Service Act; loyalty-security program; consular 
matters and conventions; judicial assistance; procurement; Department appropriations; 
executive privilege; diplomatic privileges and immunities (including Vienna Convention). 
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advisers. Most Legal Advisers, however, have become heavily involved in 
high-level policy questions having legal implications.® As a result, the 
routine work of the Office is usually supervised by the Deputy Legal Ad- 
visers and performed by the Assistant Legal Advisers and their staffs, 
with only the more important questions being brought to the Legal 
Adviser’s attention. 

The organization of the Office into branches VERTE to the 
organization of the Department is designed to permit the development of 
a “‘lawyer-client’’ relationship between these branches and the respective 
policy bureaus which they service. The Department’s policy officers are 
encouraged to seek advice directly from the attorneys assigned to do their 
legal work, and to regard those attorneys as speaking directly for the 
Office of the Legal Adviser. At its best, this system tends to create close 
and informal working relationships between the Office and the various 
policy bureaus, which enable the particular attorneys concerned to recog- 
nize and call attention to legal problems as they arise in operations and 
to better understand the practical context and consequences of these prob- 
lems. It thus tends to favor an active and creative rôle on the part of 
Office attorneys, rather than a passive or ‘‘waiting to be consulted’’ rôle. 
On the other hand, the fact that all Office attorneys are physically located 
together in the Legal Adviser’s area of the Department, rather than being 
located with their respective bureau clients, fosters a sense of independence 
on the part of the attorneys and a spirit of Office cohesion which permits 
the development and implementation of an over-all Legal Office policy. 
It also encourages a healthy exchange of information and views among the 
attorneys servicing different bureaus. 

Particular problems or areas of problems do not, of course, always fall 
within the ambit of a single branch of the Office. In such cases, various 
aspects of the problem may be handled by different branches according 
to their special expertise. Thus, various branches share responsibility 
for different aspects of Cuban questions: the Claims Branch deals with 
expropriation problems; the Inter-American Branch handles questions 
involving the Organization of American States, the Rio Treaty, the Guan- 
tanamo Bay Naval Base, and general protection problems; the Economic 
Branch is concerned with questions relating to economic controls, trade 
matters, sugar, the seizure of the United States-owned Nicaro plant, and 
miscellaneous matters involving aviation, tele-communications, and ship- 
ping; the Special Functional Problems Branch deals with ‘‘Act of State’’ 
and sovereign immunity questions; and the United Nations Branch handles 
such matters as the various Cuban complaints in the U. N. Security Council 
and General Assembly. 

There is also an occasional tendency for ‘‘pools of expertise’’ to develop 


3 A particular Legal Adviser may by virtue of special abilities, judgment, or close 
relationship with high-ranking policy officers become deeply involved in, and exert a 
strong influence on, matters almost wholly without the legal field. The major réle 
the Office played in the handling of the later stages of the Suez crisis was perhaps 
not unrelated to the close working relationship between Becretary Dulles and Mr. Phleger. 
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within a particular branch unrelated to its formal assignments, and for 
that branch to gradually absorb work in that area. This has occurred, 
for example, in the case of the Inter-American Branch, which has assumed 
responsibility for all questions involving extradition. 

A measure of co-ordination is achieved both within the Office and be- 
tween the Office and the Department as a whole through various inter- 
locking staff meetings, which provide informal channels through which 
information and ideas may flow between the higher and lower levels and 
different bureaus and offices of the Department. 

In addition to the direct operating responsibilities of the Office, Miss 
Marjorie Whiteman, Assistant Legal Adviser for Inter-American Affairs, 
is, with the help of a small staff, currently preparing a new Digest of 
International Law, which will appear in the near future. The new Digest 
will make available Departmental and other international law precedents 
covering the years 1940 to 1960, and will supplement Moore’s Digest, 
which covered the period 1776 to 1906, and Hackworth’s Digest, which 
covered the period 1906 to 1940. 


THE WORK oF THE OFFIOE 


In carrying out its job of furnishing legal assistance to the Department, 
the Office is called upon to perform a number of related but analytically 
distinct functions. Some of these are similar to the functions of any 
private lawyer or ‘‘house counsel’’ to a large corporation. Others are 
peculiar to the Office’s special rôle as counsel for a Government agency. 

These various functions might be outlined as follows: 

a. The Office as Counselor. The Office, through its various branches, 
works closely with the policy desks of the Department in every aspect of 
their daily work, and is continually available for consultation as to any 
legal problems which might arise in the course of Departmental operations. 
It gives formal and informal legal opinions as required on questions of ` 
international and domestic law, including the interpretation of inter- 
national agreements, statutes, and various legal documents. These may 
range from opinions concerning the legal basis for our presence in Berlin 
or the constitutionality of particular passport legislation or regulations, 
to views on the sufficiency of a particular published notice of material 
disposal by the General Services Administration under the provisions 
of the Strategic and Critical Materials Stockpiling Act. Often the speed 
at which events move is such that these legal opinions are required within 
a period of minutes or hours. The Office also assists the desks in the 
preparation of, and reviews and ‘‘clears,’? memoranda, letters, diplomatic 
notes, and instructions to the embassies and consulates involving legal 
questions. 

b. The Office as Draftsman. The Office’s particular expertise as drafts- 
man is in the area of the preparation of treaties and other international 
agreements. But its responsibilities frequently involve it also in the 
drafting of legislation, executive orders, proclamations, and Departmental 
regulations. Thus, it has played a major part in the drafting of the 
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various foreign aid and trade agreements acts, and regularly drafts 
executive proclamations implementing trade agreements. 

c. The Office as Advocate and Negotiator. The Office is responsible for 
the actual litigation of any case in which the United States is involved 
before the International Court of Justice. It has not, however, in recent 
years represented either the Department of State or the U. 8. Government 
in domestic or foreign national courts, this function being reserved by 
statute and tradition to the Department of Justice.?° 

However, despite the fact that the Office does not often appear in court 
to actually litigate cases, its rdle as advocate and negotiator remains an 
important one; for the Office is frequently called upon to urge or argue 
the position of a desk, the Department, or the Government itself in the 
various intra-government and international fora where much of the 
actual business of government and international relations is carried on. 
Thus, it may assist a particular geographic desk in persuading other 
officials in the Department to ‘‘clear’’ a diplomatie note of protest to a 
foreign government; it may seek to convince the Treasury to change its 
views toward certain overseas accommodation exchange practices by U. 8. 
disbursing officers; it may argue in the Inter-Agency Group on Inter- 
national Aviation in favor of particular instructions to the U. 8. Delegation 
to an air conference; it may negotiate with private companies the terms 
of a government guarantee for a foreign dam construction project; it may 
help to present the Department’s position at a Congressional hearing; 
or it may carry the burden of debate for the adoption of particular pro- 
visions in a proposed treaty at an international conference. In addition, 
the Office exercises operational control over the positions taken by the 
U. S. Delegation in the Sixth Committee of the United Nations General 


10 Bee 5 U.S.C. 49, 306, 310, and 316, and 28 U.S.C. 507; and see Hart and Wechsler, 
‘*Note on Control of Government Litigation,’’ The Federal Courts and Federal System 
1136 (1958). 

When any case arises in which the Department is plaintiff or defendant or otherwise 
has an interest (such as filing a suggestion of immunity with respect to a foreign 
sovereign, or intervening to uphold the validity of an international agreement), it 
will normally request the Department of Justice to take any necessary action. The 

Office staff will, however, usually consult with the Department of Justice with respect 
to the case, and will on occasion help in the preparation of briefs or other papers. 
The Department may also be called upon to furnish the Department of Justice informa- 
tion, documents, names of witnesses, ete, in connection with suits against other 
government agencies in the Court of Claims (see 5 U.S.C. 91). 

Cases arising abroad involving the Department or the U. 8. Government are ordinarily 
handled by the Department of Justice’s Foreign Litigation Division, which will nor- 
mally retain local counsel. See Leonard, ‘‘The U. 8. as a Litigant in Foreign Courts,’’ 
1958 Proceedings, American Society of Int. Law 95; Doub, ‘‘ Experiences of the 
United States in Foreign Courts,’’? 48 A.B.AJ. 63 (Jan., 1962). By statute (22 
U.S.C. 810), the Secretary of State may authorize a principal officer at foreign service 
posts to procure legal services for the protection of Government interests or to enable the 
post to carry out its responsibilities. — 

Most litigation directly involving the Department concerns suits to determine citizen- 
ship, fraudulent visa applications, suits to compel issuance of passports, and suits by 
former employees for reinstatement, damages, or other relief, 
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Assembly, which is responsible for legal questions. In interdepartmental 
meetings or international negotiations, persuasion may be the only available 
means to achieve an objective, and the lawyer’s skill in the clear and 
forceful presentation of a position an invaluable weapon. 

d. The Office as Judge. In performing its function of giving opinions 
on legal questions, particularly those involving international law, which 
arise in the course of the Department’s work, the Office inevitably acts 

to some degree as judge. In many cases, its opinion may determine the 
` question, either because other agencies and the courts typically defer to 
its decisions in such matters, or simply because there is in practice no 
appeal to the courts or other agencies from its decisions. Thus, in deter- 
mining the legal merits of the complaint of an American citizen against a 
foreign country as a preliminary to possible espousal of his claim, the 
existence or non-existence of a ‘‘state,’’ the location of an international 
boundary, the legal basis for denial of a particular visa, or the legality 
of a particular use of foreign currencies accrued under ‘‘P. L. 480,’’ the 
Office’s opinion may in effect decide the matter. 

e. The Office as International Law Expert Because of the Office’s 
special expertise in international law, it is frequently called upon by other 
governments, other U. S. Government agencies, Congress, the courts, State 
officials, and private companies and individuals for information or its 
views concerning questions of international law. Thus, the Office is fre- 
quently asked by Federal and State courts for an interpretation of 
particular treaties or its views on particular questions of customary inter- 
national Jaw, and it has been asked by a State Attorney General whether 
his State may discriminate against foreign producers or products in its 
public purchases without being in violation of U. 8. international agree- 
ments. As will be later discussed, while the Office’s views as ‘‘expert’’ 
generally are not binding, at least as regards addressees of its opinions 
outside of the Executive branch, these views will usually have great in- 
fluence with respect to the determination of the matter. 

$. Non-Legal Functions of the Office. There are various ‘‘services’’ the 
Office frequently performs for the Department of a somewhat amorphous, 
primarily non-legal, but nevertheless useful and important nature, par- 
ticularly in the context of Government bureaucracy. Thus, the Office 
tends to provide an element of stability and continuity in certain areas 
where the ‘‘Wristonization’’ program and consequent frequent rotation 
of policy personnel has resulted in the loss of a backlog of experience 
concerning long-run policy problems. Further—perhaps partly because 
of the Office’s professional independence and partly because of its sepa- 
rateness from the Foreign Service—the Office has not been reluctant to 
criticize, to question, and to suggest new approaches to accepted Depart- 


11 The Office’s functions as ‘‘judge’’ and ‘‘international law expert’? are discussed 
in more detail below, in the sections dealing with the Office’s relations with courts 
and with private practitioners. And see generally, regarding interpretation of inter- 
national agreements in the United States, Am. Law Inst., Restatement, Foreign Rela- 
tions Law (Proposed Official Draft, May 3, 1962) (hereafter cited as A.L.I. Restate- 
ment), Sees. 152-156. 
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ment policies and policy objectives, particularly where they bear on the 
-Office’s long-run interest in the development of international. law. More- 
over, the variety of the Office’s problems and experience permits it occa- 
sionally to see a particular matter in a broader context and to suggest 
more ‘‘over-all’’ solutions than may be apparent to a policy officer immersed 
in that problem alone. Finally, since the Office’s work brings its attorneys 
into constant and informal contact with each other, with both high and 
low-level Department policy officers, and with the legal offices of other 
agencies, it tends to form a unique channel of communication between 
various bureaus and agencies. It frequently can use this network of 
contacts to cut red tape, bridge bureaucratic chasms, and lay the ground- 
work for solutions to inter-bureau or inter-agency problems. 


Of course, in practice these various functions overlap and are simply 
aspects, often indistinguishable, of the Office’s total activity with respect 
to a given problem. In many complex problems, such as the possible 
imposition of restrictions on textile imports into this country or the 
drafting of major foreign aid or trade legislation, the Office plays virtually 
all of these rôles. 

The problems in which the Office becomes involved are almost unlimited 
in variety. They may concern such diverse areas as atomic energy and 
airplane hijacking; foreign bases and agricultural surplus disposal; satel- 
lites and shrimp fishing; the legal status of Okinawa and rights of per- 
forming artists to protection from unauthorized exploitation of their 
performances; arms shipments to the Congo and pollution of the sea by 
oil. These problems tend, however, to fall into the following principal 
categories: 


12 The preparation, presentation, and passage of such major Executive branch bills 
of concern to the Department as the Foreign Assistance Act of 1961 (22 U.8.0. 2151 
et seq.) or the new trade agreements legislation require a major effort in organization, 
and involves months of hard and painstaking work by scores of Department and other 
Executive branch personnel from the lowest to the highest level. The Offlee will 
typically participate in all phases of this process. General policies must be determined 
as to all the many substantive and administrative matters covered by the bill; drafts 
reflecting these positions must be prepared and cleared with the White House and 
all interested agencies and offices; voluminous written materials and oral testimony 
must be prepared for committee hearings; and proposed objections or amendments 
must be analyzed and either accepted, countered, or compromised. In particular, since 
even the most detailed bill cannot cover all questions with which the Department may 
be confronted after enactment in implementing it, great care must be taken that the 
‘legislative history’? of the Act provides an adequate basis for subsequent necessary 
action. i 

18 Some idea of the potential range of these problems may be seen from the examples 
of the branches’ responsibilities set out in note 8 above. It may also be inferred from 
the fact that the United States presently conducts diplomatie relations with over 100 
foreign countries; that the Department currently (as of April, 1962) operates some 
97 embassies, 4 legations, 6 missions, 68 consulates general, 93 consulates, and 18 con- 
sular agencies in other countries; and that official representatives of the United States 
attend some 400 international conferences each year. It may also be noted that some 
675 thonsand Americans live abroad more or less permanently, and about 2 million 
more travel abroad (exclusive of Mexico and Oanada) each year; and that some 8 
million aliens live in this country more or less permanently, and about 1.5 million more 
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a. Does the United States have a valid complaint against a foreign 
government under international law by reason of particular action or 
prospective action by that government? The alleged violation may prin- 
cipally affect the United States Government itself, as in the case of Soviet 
action in Berlin; or it may principally affect private United States citi- 
zens, as in the case of Cuban expropriation of American property, or 
allegedly discriminatory taxation of an American firm in a foreign country 
contrary to the provisions of a commercial treaty. 

b. Does a foreign government have a valid complaint against the United 
States under international law by reason of particular action or pros- 
pective action by the United States? Again, the alleged violation may 
principally affect the foreign government itself, as in the case of the U-2 
reconnaissance flights over the U.S.S.R. ; or it may principally affect private 
citizens of the foreign government, as in the case of the wartime seizure 
by the United States under the Trading With the Enemy Act of the assets 
of the Swiss-owned but allegedly German-controlled General Aniline and 
Film Company (the Interhandel Case), or the denial of social security 
benefits earned in the United States to a citizen of a foreign country with 
which the United States has a commercial treaty containing provisions 
relating to social security. 

c. May the Department or the United States Government take a par- 
ticular course of action consistently with domestic and international law? 
The Department or the United States Government may contemplate taking 
some action having a bearing on foreign relations which raises legal ques- 
tions. The proposed measure may pose solely questions of international 
law, as in the case of the proposed orbiting of a reconnaissance satellite ; 
solely domestic law questions, as in the case of the proposed denial of a 
passport to a newspaper reporter intending to go to Communist China; 
or both, as in the case of the possible denial by the Civil Aeronautics 
Board on economice grounds of permission to a foreign air carrier to operate 
a particular route allegedly covered by a bilateral air transport agree- 
ment, despite a provision of U. S. law requiring the Civil Aeronautics 
Board to exercise its powers consistently with international agreements. 

d. How may a general policy objective be achieved consistently with 
domestic and international law? In connection with the making of policy 
decisions by the Department, the Office becomes involved in the examination 
of various legal means of reaching the desired result, including the possi- 
bility of new or amended legislation or international agreements. Thus, 
such legal instruments as the Foreign Assistance Act of 1961 and the 
Convention establishing the Organization for Economic Co-operation and 
Development, in the preparation of both of which the Office played a con- 
siderable part, were essentially legal means of implementing certain | 


travel to this country each year. For examples of Office opinions, see Maurer, ‘‘ Legal 
Problems Regarding Formosa and the Offshore Islands,’’ 39 Dept. of State Bulletin 
1005 (1958), and various unclassified opinions set forth in the ‘‘Contemporary Prac- 
tice’’ section of recent issues of this JOURNAL. 
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foreign policy objectives. Similarly, implementation of foreign policy 
objectives regarding Cuba and the Dominican Republic was a factor in the 
preparation of various amendments to the Sugar Act; and the United 
States commitment pursuant to a U. N. resolution to prevent Americans 
from participating in arms shipments to the Congo led to an amendment 
of Department of Commerce Export Control Regulations and Transporta- 
tion Orders to prohibit such shipments.* 

As a result of the breadth of the Office’s work, its practice embraces 
almost every kind of law. Because of the Department’s special réle in 
foreign relations, the Office is concerned particularly with international 
law (including the increasingly important field of ‘‘international organiza- 


14 As to the sugar problem, see P. L. 86-592, 74 Stat. 880 (July 6, 1960), and P. L. 
87-15, 75 Stat. 40 (March 31, 1961), amending Sec. 408 of the Sugar Act of 1048 as 
amended (7 U.S.C. 1158 b). As to amendment of Transportation Order T-1, see 26 
Fed. Reg. 2711 (March 31, 1961), 82A C.F.R. (1962 Supp. 180), and Dept. of State 
Press Release No. 174 of March 30, 1961. 

The ‘‘cold war’’ has given rise to many new and difficult legal problems for the 
Office under domestic as well as international law. In many cases, legislation has 
failed to keep up with these new problems, and adequate solutions to urgent problems 
are sometimes found, if at all, only through tortuous routes and complex statutory 
interpretations. Thus, the Mutual Defense Assistance Control Act of 1951 (‘‘Battle 
Act’’) (22 U.S.C. 1611 et seg.), which prevents the granting of U. 8. financial, eco- 
nomic, or military assistance to foreign nations shipping strategic materials to Soviet- 
bloe countries, has created constant problems for the Department as regards the 
achievement of flexible foreign policy objectives regarding such Eastern European 
countries as Poland. Similarly, broad import or transactiong-control authority has 
typically been available only through utilization of the provisions of Sec. 6 (b) of the 
Trading with the Enemy Act of 1917, as amended (50 App. U.8.0. 6 (b)), which 
(leaving aside the diplomatic problems raised by any use of an act so entitled) re- 
quires for its exercise a Presidential declaration of national emergency. See, how- 
ever, with respect to Cuba, Sec. 620(a) of the Forcign Assistance Act (22 U.8.0. 
2370(a)) and Proclamation 3447 of Feb. 3, 1962, 27 Fed Reg. 1085. 

Some overhaul of this ‘‘cold war’’ legal authority so as to provide a more flexible 
range of tools for the implementation of policy seems long overdue. One interesting 
question which arises in this area is the extent of Constitutional power and existing 
legal authority to control Americans either at home or abroad whose actions may 
interfere with foreign policy, and the desirability or undesirability of the assertion 
of such power. See for some existing peace-time powers, Ch. 45 (Foreign Relations) 
of the U, S. Criminal Code (18 U.S.C. 951-969), which prohibits, inter alia, enlistment 
in foreign military service, expeditions against friendly foreign nations, and con- 
spiracy to injure property of a foreign government; 22 U.S.C, 252-254, prohibiting 
suits against ministers and their domestics; 18 U.S.C. 112, concerning assaults on 
public ministers; Sec. 5 of the U.N. Participation Act of 1945, as amended (22 U.S.C. 
287c), vesting in the President broad powers to enforce economic sanctions imposed 
by the Security Council under Art. 41 of the U.N. Charter; See. 3(a) of the Export 
Control Act of 1949, as amended (50 App. U.8.0. 2023(a); various legislation dealing 
with passports (22 U.S.C. 21la, 213, 217a; 50 U.8.0. 785; 8 U.S.0. 1185; and see 
22 O.F.R. 51.135-136); Sec. 5(b) of the Trading with the Enemy Act of 1917, 
as amended (50 App. U.8S.0. 5(b)), conferring broad emergency power in the 
President to control transactions with foreign countries and their nationals; and 
the Foreign Agents Registration Act of 1938, as amended (22 U.8.0. 611 et seq.). 
And see U. S. v. Peace Information Center, 97 F. Supp. 255 (D.D.0., 1951); and note 
the possibility of official misuse inherent in the vague provisions of the ‘‘Logan Act’’ 
(18 U.8.0. 953), under which no person has ever been prosecuted. 
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tion law’’), and is the Government legal office primarily engaged in the 
““practice’’ of that law. But since the Department must conduct its 
operations in accordance with the Constitution, various statutes, executive 
orders, and its own regulations, it is also deeply involved in questions 
of domestic public law.t®° And as a result of the Department’s continuing 
responsibility for the protection and advancement of American interests 
abroad, as well as its responsibility to foreign governments for the pro- 
tection of their interests in this country, the Office becomes frequently 
involved as well in matters of domestic private law, private international 
law, comparative law, and foreign law." 

The Office must also deal with a great variety of people—officers of the 
Department and Foreign Service, officials of the White House and of 
other government agencies, foreign officials, Senators and Congressmen, 
judges, State officials, and United States and foreign private citizens and 
companies. Two of these relationships may be briefly commented upon— 


15 The Office is, however, while the most important, not the only government legal 
office concerned with international law questions. The Department of Justice and 
the legal offices of such agencies as A.I.D., the Peace Corps, U.S.I.A. the Atomic 
Energy Commission, and the Departments of Defense, Commerce, Labor, Interior, and 
Treasury also frequently become involved in problems in this field. See ‘‘How Many 
International Legal Questions in the Operation of the United States Government?’’, 
Report of the Committee on International Law of the Association of American Law 
Schools. 

16 These include extremely interesting questions concerning the President’s special 
Constitutional authority in the conduct of foreign relations and the permissible scope 
of delegation of authority from Congress to the President in the area of foreign affairs. 
See generally, Corwin, The President: Office and Powers, Ch. V (4th ed., 1957). 
And see The Aurora, 11 U. 8. (7 Cranch) 382 (1812); U. 8. v. Curtiss-Wright 
Export Corp, 299 U. 8. 304 (1936); U. 8. v. Pink, 315 U. 8. 203 (1042); Field v. 
Clark, 143 U. S. 649 (1892); Hampton & Co. v. U. S., 276 U. S. 394 (1928); Star-Kist 
Foods Ine, v. U. S., 275 F, 2d 472 (C.CP.A., 1959); ef. Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U. 8, 579, 634 (1952) (Jackson J., concurring). 

The Department also plays a major part in the administration and implementation 
of such legislation as the Foreign Assistance Act, U. 8. Information and Educational 
Exchange Act, Mutual Educational and Cultural Exchange Act of 1961, Agricultural 
Trade Development and Assistance Act (P.L. 480), Foreign Service Act, International 
Organization Immunities Act, Reciprocal Trade Agreements Act, Immigration and 
Nationality Act, and the passport laws, See, generally, Title 22 of the U. S. Code, 
‘‘Foreign Relations.’’ It is also closely concerned with certain aspects of other 
legislation such as the Export Control Act, Mutual Defense Assistance Control Act 
(‘‘Battle Act’’), Trading With the Enemy Act, Shipping Acts, Federal Aviation Act, 
Atomic Energy Act, and the customs and antitrust laws. 

17 The negotiation of a treaty of friendship, commerce and navigation (commercial 
or ‘‘FON’? treaty) may require a detailed examination of laws of both the United 
States and its treaty partner in such varied fields as religious freedom, corporate 
establishment, eminent domain, entry into professions, workman’s compensation, in- 
heritance and access to courts. The arrest of an American abroad may require study 
of the criminal laws and procedures of the foreign country. A foreign embassy may 
request information in such fields as corporate, securities, small loan, or antitrust law 
(or, in one case, ‘‘quit-rents’’) as an aid in preparing its own legislation. Or an 
American consulate may request information or guidance on such matters as the 
recognition by American State courts of foreign divorces as an aid in rendering advice 
to Americans overseas. 
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the Office’s dealings with other government agencies and its relations with 
Congress. 

Since the Department’s responsibilities frequently overlap those of 
other government agencies, effective policy requires constant interdepart- 
mental consultation and negotiation, in which the Office as well as the 
Department’s policy desks play a part.1® The most important of such 
continuing relationships are those with the Agency for International De- 
velopment (A.J.D.) and the Peace Corps, the United States Information 
Agency (U.S.1.A.), the Departments of Commerce, Treasury and Defense, 
the Atomic Energy and Tariff Commissions, and the Export-Import Bank. 
In addition, the Office has frequent dealings with the Department of 
Justice in connection with that Department’s rôle as chief legal adviser 
to the President, lawyer for the Government in suits in national courts, 
and Executive branch arbiter of Constitutional and legal questions; 1° 
with the Bureau of the Budget, which plays a vital rôle as chief co-or- 
dinator of Executive branch positions on legislative and policy matters and 
with respect to certain budgetary and apportionment problems; and with 
the General Accounting Office, which exercises great power as ‘‘Congres- 
sional watchdog’’ through its authority to disallow agency expenditures.”° 

As a consequence of the regular interaction between the Executive and 
Legislative branches under our Constitutional system, the Department is 
also continually engaged in matters involving the Congress. The De- 


18 Inter-agency relationships constitute one of the most demanding and fascinating 
aspects of the government attorney’s practice, and an insight into the governmental 
process and skill in working in this bureaucratic context is one of his most valuable 
assets. It is, of course, well known that different agencies tend to reflect different 
group interests and pressures, and that it is through the process of inter-agency com- 
promise that the Executive branch as a whole resolves and adjusts these interests. 
In a few extreme cases, inter-agency dealings may almost partake of the character of 
international dealings, with agency ‘‘alliances,’’ use of ‘‘power politics,’’? and nego- 
tiation by instructed delegates. However, unlike the international arena, the inter- 
agency arena has arbitral machinery in the Bureau of the Budget, a legal court of 
appeal in the Attorney General, and a court of last resort in the President. 

19 The Attorney General has the final say within the Executive branch as regards 
questions of domestic law, and also plays a very substantial rôle as regards questions 
of international law, though he will in the latter case normally accord great weight 
to the Department of State’s views. See Deener, The United States Attorneys General 
and International Law (1957); and see, generally, 5 U.S.C. 803-306; Hart and Wechs- 
ler, ‘‘Note on the Opinions of the Attorney General,’’ The Federal Courts and Federal 
System 82 (1953); and Nealon, ‘‘The Opinion Function of the Federal Attorney 
General,’’ 25 N.Y.U. Law Rev. 825 (1950). The U. S. Attorney General may also re- 
solve conflicts between agencies as to the government position in litigation by the 
exercise of his general supervisory power over such litigation, 28 U.S.C. 507(b). The 
U. 8. Solicitor General may similarly resolve such conflicts under the authority which 
he shares with the Attorney General to control litigation in the Supreme Court, 5 
U.S.C. 309. 

20 Concerning the Bureau of the Budget, see Merriam, ‘‘The Bureau of the Budget 
as Part of the President’s Staff,’? Annals, Am. Acad. Pol. and Soc. Sci. (Sept. 1956) 
16. Concerning the General Accounting Office, see Hauser, ‘‘The Investigatory Powers 
of the Comptroller General of the United States,’’ 59 Mich. Law Rev. 1191 (1961); 
Note, ‘‘The Control Powers of the Comptroller General,’’ 56 Columbia Law Rev. 
1199 (1956). 
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partment has, of course, a recurrent need to seek particular legislation in 
order to secure authority and appropriations to carry on its business and 
perform its functions.** Less generally realized is the fact that it must 
also exercise continuing vigilance against the potential enactment of other 
legislation which would not be in accord with Executive policy.?? More- 
over, the Department has frequent contact with the Senate pursuant to 
the Constitutional requirement that the Senate give its ‘‘advice and con- 
sent’’ to the ratification of treaties.*? Finally, the Department is often 
involved in various Congressional committee hearings or investigations 
concerning matters relating to its operations. 

As a consequence of this interaction, all bureaus and offices of the 
Department are concerned with Congressional matters, and all conduct 
their operations with Congressional relations constantly in mind.* But 
since many of the problems which arise call particularly for legal skills, 
the Office plays an especially important rôle in this area. For instance, 
among the Office’s most difficult assignments is its responsibility for assist- 
ing in the handling of requests or demands by Congressional committees 


21 See Surrey, ‘‘The Legislative Process and International Law,’’ 1958 Proceedings, 
American Society of Int. Law 11. 

22 Thus, the Department is frequently in the position of opposing legislative pro- 
posals which, if enacted, would violate U. S. international obligations or restrict the 
Executive’s or the Department’s traditional authority regarding the negotiation of 
international agreements. Since many of the most important legislative proposals 
originate within the Executive branch, the Department is usually in a position to 
make any comments it hag on such proposals either directly to the proposing agency 
or through the regular Bureau of the Budget clearance procedure. As regards legisla- 
tion of concern to the Department not originating within the Executive branch, the 
Department is frequently asked for its comments by the Congressional committee 
assigned the proposal, or it may itself take the initiative in making its views known 
to that committee. The Department has a final opportunity to register its opposition 
to particular legislation when the enrolled bill is sent to the President for signature, 
at which time the Bureau of the Budget usually circulates the bill to interested agencies 
for comments, which may include a recommendation for veto. 

28 In connection with the ‘‘ Bricker Amendment’’ hearings, Secretary of State Dulles, 
in testimony before the Senate Committee on the Judiciary on April 6, 1953, stated: 

‘(The Constitution provides that the President shall have power to make treaties 
by and with the advice and consent of the Senate. This administration recognizes the 
significance of the word ‘advice.’ It will be our effort to see that the Senate gets its 
opportunity to ‘advise and consent’ in time so that it does not have to choose between 
adopting treaties it does not like, or embarrassing our international position by re- 
jecting what has already been negotiated out with foreign governments.’’ ‘‘ Treaties 
and Executive Agreements,’’ Hearings Before a Subcommittee of the Senate Com- 
mittee on the Judiciary on B.J. Res. 1 and S.J. Res. 43 (83d Cong., lst Sess.), p. 825. 

24Department awareness of the importance of Congressional relations is reflected 
in a number of ways, ranging from the broad clearance authority of the Department’s 
Congressional Relations Staff and special handling given Congressional correspondence, 
to the practice of advance consultation with various committees or committee chairmen 
regarding important prospective negotiations or other Department action. The De- 
partment’s Congressional relations task is not made easier by the inherent difficulty 
in bringing home to the American people and Congress the importance of what are 
frequently complex and seemingly remote foreign policy problems. Nor is it made 
easier by the fact that the Department, almost alone among government agencies, has 
no organized interest group of ‘‘constituents’’ to plead its cause. 
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for information or documents which could give rise to a claim of ‘‘executive 
privilege.” Such requests may place the Department and Office in a 
dilemma; for while in some cases compliance with these demands and 
publication of the information may have serious repercussions on foreign 
policy, non-compliance may have equally serious results in terms of adverse 
Congressional relations.?° 


Tur OFFice’s ROLE IN THE MAKING OF INTERNATIONAL AGREEMENTS 


In view of the Department’s unique rôle in the negotiation and con- 
clusion of international agreements,” some discussion of this aspect of 
the Office’s work may be of interest. As is often pointed out, such inter- 
national contractual arrangements have in recent times become of in- 
creasing importance as a method of regulating international conduct.*® 


25 See generally the January, 1959, issue of the Federal Bar Journal, which is 
devoted entirely to the subject of ‘‘ Executive Privilege’? (VoL 19, No. 1); Twenty- 
Fifth Report by the House Committees on Government Operations on ‘‘ Executive Branch 
Practices in Withholding Information from Congressional Committees’? (H.R. No. 2207, 
86th Cong., 2d Sess. Aug. 30, 1960); Statement by Attorney General Rogers before 
a Subcommittee on Constitutional Rights of the Senate Judiciary Committee, March 
8, 1958, reprinted in Rogers, ‘‘The Papers of the Executive Branch,” 44 A.B.A.J. 941 
(1958). ' 

26 See, for instance, Sec. 634(c) of the Foreign Assistance Act of 1961 (22 U.8.0. 
2394(¢)), which provides in general that funda made available under the Act cannot 
be used in any country or for any project or activity with respect to which the 
General Accounting Office or a Congressional committee has requested information, 
unless the information is furnished or the President certifies that he has forbidden the 
information to be furnished and gives his reason for doing so. 

27 While the State Department jealously guards the principle of its traditional 
prerogative as regards the negotiation and conclusion of international agreements and 
maintains some control over all such negotiations, there are certain specialized fields 
in which, as a practical matter, the burden of preparation, and occasionally negotiation, 
are assumed by other agencies. Thus, the Atomic Energy Commission normally pre- 
pares and negotiates agreements for co-operation in the peaceful uses of atomic energy; 
the Agency for International Development prepares and negotiates aid bilaterals; the 
National Aeronautics and Space Agency prepares and negotiates agreements for co- 
operation in the space feld; the Foreign Tax Division of the Internal Revenue Service 
prepares and negotiates treaties for the avoidance of double taxation; the Civil Aero- 
nauties Board plays an important rôle in the negotiation of air transport agreements; 
and the Department of Agriculture participates heavily in the preparation of agree- 
ments for the sale of surplus agricultural commodities. By special legislative authoriza- 
tion (5 U.S.0. 372), the Post Office Department possesses the unique power in our 
Government of negotiating, concluding, and even interpreting international agreements 
on postal matters without reference to the State Department. Agencies other than 
the State Department also may negotiate and sign, without reference to the State De- 
partment, so-called ‘‘agency-level’? agreementa, which are not considered to be 
international agreements binding on states, but are typically in the nature of contracts 
between government agencies of different governments covering such matters as leases, 
purehases and sales, and personnel exchanges, or arrangements to implement a previ- 
ously concluded international agreement. 

28 See, for example, Metzger, ‘‘A Contract Approach to International Law,’’ 16 
Louisiana Law Rev. 725, 727 (1956), where he states: ‘‘. . . it is fair to say that con- 
tract rules—or treaty law as it is sometimes called—have far overshadowed customary 
international law rules, from the viewpoint of coping with the main problems of 
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Thus, the United States is presently party to more than 3,000 international 
agreements with foreign countries, and during the year 1961 alone, the 
Office reviewed the texts and assisted in the preparation of some 361 such 
agreements. In fact, the United States has during the last 25 years 
entered into about three times as many treaties and other international 
agreements as it entered into during the entire previous period of its 
history. 

The Office appears to have certain characteristic attitudes as regards 
the negotiation of international agreements. When there is a clear need 
for international legal regulation and the general lines of the required 
rules are reasonably well established, the Office exhibits a receptivity to 
proposals for a specific international agreement as the most expeditious and 
flexible means of dealing with the problem. However, it tends to oppose 
the writing of international agreements in fields where international regula- 
tion is not felt to be necessary,” and is skeptical as to the potential efficacy 
of international agreements in areas in which there is no real underlying 
basis for agreement in terms of either shared or reciprocal interests. There 
is also a strong belief in the necessity of sound preparatory work and 
carefully drawn drafts in order to achieve the maximum narrowing of 
issues prior to the commencement of formal negotiations for an interna- 
tional agreement.®° 

With respect to the problem of bilateral versus multilateral agreements, 
the Office recognizes the desirability of multilateral negotiation where the 
problem is clearly best resolvable by multilateral action and where there 
is substantial agreement among countries on the measures required. 
However, in any case where there are likely to be strong differences among 
countries as to the acceptable level of international regulation, the Office 
tends to prefer bilateral arrangements. This is because a bilateral ap- 
proach is generally more likely to maximize the level of benefits recipro- 
cally traded than is a multilateral approach, which tends to establish the 
trade at the level of the ‘‘lowest common denominator.’’ 31 





modern international relations. ... This shift in emphasis has had many and varied 
effects. So far as lawyers in a country’s foreign office are concerned ... it has made 
the burden of their work counselling.’’ 

29 The Department has, for instance, opposed granting priority in the work of the 
Legal Committee of the International Civil Aviation Organization to continued study 
of the proposed Draft Convention on Aerial Collisions on the grounds that provision 
of limitation of liability concerning collisions in international air transportation is un- 
necessary in terms of the lack of frequency of such collisions and the lack of sub- 
stantial importance of the international legal problems they raise. 

80 Major multilateral conferences, such as the Conference on the Law of the Sea, 
on Antarctica, and on Diplomatie Privileges and Immunities, are frequently preceded by 
years of preparation by special working groups, committees of experts, or commissions. 

31 In the field of protection of private investment, for instance, the Department has 
generally preferred to negotiate substantive provisions for such protection on a 
bilateral basis in the context of its commercial treaty and investment guaranty pro- 
grams, rather than in a multilateral context, where it has had doubts about the possi- 
bility of reaching meaningful agreement between capital-exporting and receiving coun- 
tries as to applicable principles. See Metzger, ‘‘ Multilateral Conventions for the 
Protection of Private Foreign Investment,’’ 9 Journal of Publie Law 133 (1960). 
And see, generally, references cited in note 60 below. 
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While the Office seeks to accomplish maximum United States objectives 
in all negotiations, there is also a realization that any attempt to ‘‘win’’ a 
negotiation—to try to ‘‘put something over’’ on the other party—may be 
self-defeating, since experience suggests that an unbalanced or one-sided 
agreement will in the long run tend to cause more disputes than it resolves. 
An agreement which is fair and confers benefits on both sides is thus the 
most profitable one for all parties. 

Finally, it is important to note that the Office is limited by the Constitu- 
tion and laws as to its authority to enter into international agreements. 
Moreover, even where such limitations are not applicable, the Office is 
reluctant to go beyond existing United States Federal and State law as 
regards the obligations incurred, and it generally attempts to tailor agree- 
ments so as to avoid as far as possible the necessity of seeking new Federal 
legislation or of overriding State law.*? 

Proposals for entry into an international agreement on a particular 
subject may arise from a variety of sources—from within the Office, from 
a policy area of the Department, from another Government agency, from 


82 As to the Constitutional scope of the international agreement power, see the dis- 
cussion and quotations of statements by Secretaries Hughes and Dulles set forth in 
Power Authority of New York v. Federal Power Comm., 247 F. 2d 538, 642-543, 548- 
549 (C.A.D.C., 1957); see also Henkin, ‘‘The Treaty Makers and the Law Makers: 
The Law of the Land and Foreign Relations,’’ 107 U. Pa. Law Rev. 908 (1959), and 
A.L.L Restatement, Sees. 120-124. í 

An example of Department policy with respeet to overriding State laws is the U. 8. 
failure to sign the U.N. Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards on the grounds, among others, that it might override State arbitration 
statutes. See Ozyzak and Sullivan, ‘‘American Arbitration Law and the United 
Nations Convention,’’ 13 Arbitration Journal 197 (1958), where the authors remark: 
“It has become axiomatic that countries normally avoid treaty commitments going 
measurably beyond national lawa’? (at p. 201). Cf. Quigley, ‘‘ Accession by the 
_ United States to the United Nations Convention on Recognition and Enforcement of 
Foreign Arbitral Awards,’’ 70 Yale Law J. 1049 (1961); and Sultan, ‘‘The United 
Nations Arbitration Convention and United States Policy,’’ 58 A.J.LL. 807 (1959). 

The Department has also in its recent treaties, as a result of expressions of Senate 
sentiment, omitted provisions on national treatment with respect to the practice of 
professions, which were argued to conflict with State prerogatives. See Note, ‘‘Reserva- 
tions to Commercial Treaties dealing with the Alien’s Right to Engage in the Pro- 
fessions,’’ 52 Mich. Law Rev. 1184 (1964). 

Another interesting aspect of this problem is illustrated by material contained in 
the Report of the Senate Committee on Foreign Relations on Ratification of the 
Convention establishing the Organization for Economie Cooperation and Development 
(87th Cong., lst Sess., Exec. Rep. 1, March 8, 1961). As there indicated, in connection 
with those hearings, the Legal Adviser, ee the request of the Committee, was required 
to submit a statement to the effect that: . . nothing in the Convention ... confers 
any power on the Executive to bind the Unitea States on substantive matters beyond 
what the Executive now has, or on the Congress to take action in fields previously 
beyond the power of Congress. Conversely, nothing in the Convention điminishes the 
power of the Executive or Congress in these regpects.’’ Letter of March 6, 1961, 
p. 20 of the Report; and see ‘‘Contemporary Practice’? section, 55 A.J.I.L, 697 (1961). 

Certain International Labor Organization conventions have also raised difficult prob- 
lems for the Office, insofar as they have been directed at the establishment of standards 
relating to domestic labor conditions. 


1962] THE OFFIOE OF THE LEGAL ADVISER 651 


a foreign government or international organization, or from a private 
group. The Office is frequently called upon to comment on the proposal 
itself, and usually prepares or reviews the initial draft of the agreement.** 

Together with the work of preparing or reviewing such drafts, the 
Office is responsible for examination of the legal basis for entry into the 
proposed international agreement, and for recommending whether the 
agreement should be in the form of a treaty or of an executive agreement. 
This examination is usually conducted as part of a regular Departmental 
procedure, called the ‘‘Circular 175 procedure.” Department of State 
Circular 175 provides that the Secretary or Under Secretary or his 
delegate must specifically approve: (1) the institution of every negotiation 
which might lead to an international commitment on the part of the 
United States, and (2) the signature of any agreement resulting from 
such negotiations.** Circular 175 also provides guidance as to when inter- 
national agreements should be entered into in the form of treaties and 
when in the form of executive agreements. The Office of the Legal 
Adviser acts generally as the guardian and overseer of the Circular 175 
procedure. In particular, before negotiation or signature of any inter- 
national agreement is authorized, it prepares a legal memorandum setting 
forth the legal authority for entry into that agreement and noting whether 


38 Many of the international agreements currently entered into by the United States 
are of standardized types, and are often ‘‘boiler-plate.’’ This is the case, for instance, 
with commercial (FON) treaties, tax treaties, and aid, aviation and ‘‘P. L. 480? 
agreements, 

84 The full text of Department of State Cirenlar No. 175 of Dee. 13, 1955, is set 
forth in 60 A.J.LL. 784 (1956). The issuance of Circular 175 was closely related 
to the ‘‘Bricker Amendment problem’? and Department efforts opposing passage of 
such an amendment restricting the Executive’s power to enter into international 
agreements. See, among the many articles on this subject, Whitton and Fowler, 
(‘Bricker Amendment—Fallacies and Dangers,’’ 48 AJL. 28 (1954), and Finch, 
‘(The Need to Restrain the Treaty-Making Power of the United States within Con- 
stitutional Limits,’’ ibid. 57. The ‘‘specter’’ of Brickerism is never quite dead, and 
forms an ever-present factor in Department treaty policy. 

85 Bee text of Circular 175, 50 A.J.LL. 784, 785 (1956). In many cases the Depart- 
ment may utilize either the treaty or executive agreement procedure. See, generally, 
Byrd, Treaties and Executive Agreements in the United States (1960); McDougal and 
Lans, ‘‘ Treaties and Congressional-Executive or Presidential Agreements: Interchange- 
able Instruments of National Policy,’’ 54 Yale Law J. 181 and 634 (1945); Mathews, 
‘The Constitutional Power of the President to Conclude International Agreements,’’ 
64 Yale Law J. 845 (1955); and A.L.I. Restatement, Secs. 120-124. 

Circular 175 does not spell out the considerations which enter into a decision to use 
treaty rather than executive agreement procedures in a given case, but they may include 
the following: traditional handling of the subject matter by treaty; absence of 
either clear legislative delegation of authority to the Executive or Constitutional 
authority in the President for entry into executive agreement; intent that the agree- 
ment be self-executing as a matter of internal law; fact that the agreement will 
create important national commitments; and desirability of a high degree of formality 
in the agreement. The difficulty in precisely defining the legal and practical borderline 
between the use of one or the other form was indicated by Secretary Dulles in his 
testimony before the Senate Committee on the Judiciary on April 6, 1953, concerning 
the Bricker Amendment. See Senate Hearings on 8. J. Res. 1 and 8. J. Res. 43, op. cit. 
828 (1958). 
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the agreement will affect existing Federal or State law. While there 
has been some criticism of the Circular 175 procedure within the De- 
partment for certain of its bureaucratic aspects, which in some cases 
result in delay in commencing negotiations or effectuating agreements, 
it appears on balance to serve a useful purpose in requiring that pro- 
posals to enter into negotiations which might give rise to international 
commitments be carefully thought through in advance. In some cases, 
this review results in the substantial alteration or abandonment of the 
original proposal. 

The customary process of negotiating a multilateral agreement, and in 
some cases a bilateral agreement, involves the designation of a United 
States Delegation specifically authorized and appointed for that purpose.’ 
The Office frequently assists in the preparation and clearance of Delega- 
tion Instructions, which, in the case of more important negotiations, pro- 
vide guidance to such Delegations as to the positions and actions they 
should or may take on the various issues involved.2® These Instructions 


30 More specifically, an internal legal office memorandum prescribes that the legal 
memorandum accompanying the ‘‘ Circular 175 request’? must show, in the case of a 
proposed treaty: (1) whether or not the subject matter is within traditional limits; 
(2) whether or not the treaty will be self-exeeuting; (8) if it is not self-executing, 
the part or parts which may require legislation and the plans contemplated with 
respect to the formulation and presentation of such proposed legislation; (4) the 
extent, if any, to which the treaty is intended to prevail over existing Federal or 
State laws; and (5) information as to groups in opposition or in support of the 
contemplated change. In the case of a proposed executive agreement, the legal memo- 
randum must contain: (1) a citation to the pertinent legislative or treaty provisions, 
if any, constituting authority for the making of an executive agreement on the subject; 
(2) if no antecedent legislative or treaty authority exists, a statement as to whether 
or not the agreement is to be made subject to legislation by the Congress; or (8) the 
Constitutional powers of the President relied on. 

87 The U. 8. delegations to important international conferences of a ‘‘regulatory’’ 
type will frequently include Congressional advisers and advisers from the private 
industries or professions potentially affected. Thus, at the 1961 Rome Conference on 
the Protection of Performers, Producers of Phonograms and Broadcasting Organiza- 
tions (‘‘Neighboring Rights’’), the U. S. Delegation was accompanied by a member 
of the House of Representatives and by advisers representing the basie copyright 
interests, the performers, the phonograph companies, the film companies, and the major 
broadcasters. At times, the interests of such advisers conflict, with resultant difficulties 
for the delegation itself. 

38 States frequently are represented at multilateral international conferences and 
participate in the discussion and drafting of international instruments produced by 
such conferences even when there is considerable doubt as to whether they will become 
parties to the instruments; for the rules established by such agreements may affect 
them or their citizens indirectly, if not directly, even if they are not parties. In a 
few cases participation in such conferences may raise questions of ‘‘good faith.” 
Thus, in the case of the Guadalajara Aviation Conference, 1961, which drew up the 
so-called ‘‘Hire, Charter and Interchange Convention,’’ the U. S. Delegation was in- 
structed to bring to the early attention of the conference the fact that the U. B. 
Government was at that time engaged in a re-examination of its position on the 
Warsaw Convention and Hague Protocol (to which the proposed convention would be 
supplementary), and would not therefore be in a position to sign any agreed instrument 
until that study was completed. 
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may be very detailed and precise, or may give the Delegation considerable 
discretion. Frequently, as the negotiation develops, it is necessary for 
the Delegation to request a change in its Instructions in order to meet 
an unanticipated situation or to effect a compromise. The Delegation 
cannot, however, properly exceed the terms of its Instructions without 
authorization from the Department. 

The Office always plays some part in the negotiation of international 
agreements, if only in a ‘‘backstopping’’ capacity. In the case of the 
negotiation of agreements dealing primarily with legal matters, the Legal 
Adviser or an Assistant Legal Adviser may serve as Chairman of the U. S. 
Delegation. And in the case of other negotiations of particular impor- 
tance or complexity, an Office attorney is frequently assigned as legal 
adviser to a United States Delegation. 

An Offce attorney assigned to a Delegation will participate actively in 
all of its work, and will put his legal skills at the disposal of the Delegation 
in such matters as the interpretation of its Instructions, the drafting of 
proposals and statements, the analysis of proposals made by other coun- 
tries (particularly those which might create difficulties under United States 
law or practice), and the handling of legal problems of a general nature 
which arise in the course of the negotiations.*® In multilateral negotia- 
tions, he will usually also serve as the Delegation member of the Drafting 
Committee, which is responsible for embodying the agreed principles in a 
final text together with the so-called ‘‘final clauses’’ of the agreement 
(which relate to signature, ratification or acceptance, entry into force, 
adherence or accession, reservations, termination, and the like).4° He 
also does his share in the lobbying activities which are an indispensable 
part of any negotiation. If a successful result is achieved in a negotiation, 
the Office typically assumes charge of any necessary procedural steps, 
such as signature and printing, and, in the case of a treaty, submission 
to the Senate, ratification, and deposit. 


80 For example, at the U. N. Sugar Conference, 1961, which prepared but did not 
finally agree to a Protocol to amend the International Sugar Agreement of 1958 (which 
was to expire in 1963, but whose quota provisions were to lapse and require renegotiation 
in 1961), questions arose, inter alia: as to whether acceptance of the proposed protocol 
by only a majority, but not all the parties, to the 1958 Agreement would have the 
effect of terminating the Agreement in its unamended form, or whether, alternatively, 
both the old Agreement and the Agreement as amended would remain in force, with 
slightly different membership and resultant complications; as to the rights and 
obligations attached to ‘‘provisional’’ membership in the Agreement by States under- 
taking to seek ratification, acceptance or accession in accordance with their consti- 
tutional procedures, but which had not yet actually secured such action by their 
legislatures; and as to the effect on the 5-year term Agreement of the lapse of the 
3-year term quota provisions (which were its central feature), when the conference 
failed to reach agreement on new quotas. 

40‘‘ Final Clauses’? frequently raise not only complex and interesting legal and 
legal policy questions, but also political questions of great importance, particularly in 
the context of ‘‘cold war.’’ Thus, the clauses in multilateral agreements relating to 
signature and accession—that is, which countries can become members—raise serious 
problems as regards regimes unrecognized by the United States, such as Hast Germany, 
Communist China, North Korea, and North Viet-Nam. 
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The final text of an international agreement is, of course, the result of 
compromise—often compromise reached only after hard bargaining and 
long and arduous discussion. As a consequence, the drafting and clarity 
of the provisions sometimes leave something to be desired. Often agree- 
ment on a particular matter will only be possible through the adoption 
of very broad language in the text, which in effect leaves the problem 
for later resolution. Other times, the need to accommodate differences in 
legal concepts or national languages will lead to awkwardness and lack 
of elegance. Moreover, as is the case in all legal documents, there is a 
considerable tendency to adopt wording used in earlier similar agree- 
ments both to economize effort and also to avoid the possibility of differ- 
ence in interpretation from that accepted as to the earlier agreements. 


THe OFFICE AND THE DEPARTMENT 


The Office of the Legal Adviser is, of course, only one of many bureaus 
and offices within the Department of State, and the interests it speaks for 
are only some of a number of different interests which compete for recog- 
nition in the final determination of Departmental policy. The Office’s 
ability to gain ultimate acceptance of its views in such cages depends on 
various factors, including the nature of the problem under consideration 
and the prestige of the Office at the time. 

The Office’s influence is most direct, of course, in connection with De- 
partment matters which raise clear and substantial. legal questions. 
Thus, any matter involving the drafting or interpretation of a statute or 
international agreement will usually require either ‘‘action’’ or ‘‘clear- 
ance’’ responsibility by the Office. What is not generally realized is the 
breadth of this authority to pass on legal questions; for there are in 
practice few major decisions the Department makes which do not in some 
way raise such questions. This is in part a result of the proliferation of 
legislation in the foreign relations field (particularly in relation to eco- 
nomic matters) since World War II, and the great extent to which the 
Department’s actions, including its entry into various types of executive 
agreements, are now either dependent on or limited by such broad statutes 
as the Foreign Assistance Act, the Mutual Defense Assistance Control 
Act, and ‘‘P. L. 480.’’ In part this importance of legal questions is a 
result of the postwar tendency to subject more and more areas of inter- 
national problems to regulation by international agreement, including such 
broad and comprehensive instruments as the United Nations Charter, the 
Charter of the Organization of American States, and the General Agree- 
ment on Tariffs and Trade (GATT). 

Generally speaking, policy officers of the Department tend to regard 
the Office’s legal opinions as controlling, particularly when the matter 
concerns a question of interpretation of a statute or treaty, and rarely 
propose that measures inconsistent with the Office’s legal views be taken.** 


41 In occasional cases, the Office may by accident or design never have an opportunity 
to pass on what may be essentially a legal question. Thus, a policy officer may not 
be aware that a legal question is involved, or he may know that the Office will oppose 
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The Office may thus in many instances exercise what amounts to a veto 
power over particular proposed courses of Department action, although its 
views may, of course, be overridden at the level of the Under Secretary 
or Secretary. 

The influence of the Office may also on occasion extend beyond strictly 
legal matters. It is commonplace that the distinction between ‘‘law’’ and 
“‘policy’’ is, as a practical matter, hard to draw and harder to maintain. 
Most of the problems in which the Office becomes involved lie in fact 
in a ‘‘grey area’’ where a variety of types of judgments have a bearing. 
Thus, in terms of the realities of the counseling situation, the Office is 
frequently drawn into questions of substantive policy.** In some of these 
situations, the Office’s views on such policy matters may have considerable 
influence for several reasons. First, a particular Legal Adviser or attorney 
may exercise considerable influence as a result of his personal prestige ` 
and his clients’ respect for his general judgment and knowledge of the 
subject matter. Second, in any problem situation the attorney’s pro- 
fessional skills of analytic ability and articulateness may tend to give his 
views special force. Finally, as previously suggested, an attorney servicing 
a particular policy area may in time come to possess as much background 
and expertise in that area as frequently rotated policy officers.‘ 

As a result of the above factors, the influence of the Office on Depart- 
ment policy is substantial. Consequently, international legal considera- 
tions also tend to play an important rôle. The question arises, however, 
as to whether this is a good or bad thing. It has been argued, for 
instance, that in practice a number of states disregard international law 
whenever observance of it would prove inconvenient to their immediate 
objectives; and it is suggested that, in this political context, it is naive, 





the proposed course of action and consequently attempt to by-pass this obstacle by 
omission of the Office from the clearance process on this matter. When Office prestige 
is high, such instances will, of course, be rare. 

t2 Seo Metzger, ‘A Oontract Approach to International Law,’’ 16 Louisiana Law 
Rev. 725, 728 (1956), where he notes: ‘f... ‘policy’ and ‘law’ in foreign relations, 
as in domestic law, are simply aspects of problems, and it is necessary for the lawyer 
to become aware of, and, at the very least, knowledgeable concerning all aspects of 
a problem if he is to be effective in his own job.’’ Because of the special responsibili- 
ties of the government attorney, the conflict between his rôle as advocate for his client 
and his réle as judge as to the legality of his client’s proposed actions is typically 
more acute than is this conflict for the private practitioner. Thus, he is frequently 
faced with difficult questions as to whether he should permit policy considerations to 
influence his legal opinions on particular questions. 

48 Despite some feeling that Office attorneys ‘‘should keep their noses out of policy,’’ 
most policy clients in practice expect their lawyers to contribute ideas, or at least help 
the client think through his own. Experienced Foreign Service officera make good use of 
their attorney’s sensitivity to facts, habit of thinking in terms of contingencies, and 
ability to anticipate consequences. Nevertheless, as has frequently been pointed out, 
there is perhaps an innate difference in approach as between the lawyer and the 
operating officer, which may occasionally lead to differing views as to policy. Whereas 
the lawyer tends to think in terms of precedent, observance of general principles, and 
precise expression of obligations, the operating officer often thinks in terms of the single 
situation before him, ad hoo decisions, and the retention of maximum flexibility and 
freedom of maneuver in future situations. i 
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impractical, and even dangerous for this country to unduly. limit its choice 
of action in international affairs by rigidly adhering to a policy of respect 
for international law.** This suggestion points up the diffieulties inherent 
in any situation where legal rules exist for whose enforcement there is no 
adequate machinery, and where law-breakers may consequently attempt 
to profit at the expense of those who abide by the law. 

While there is no simple, wholly satisfactory answer to the question 
thus raised, several points may be suggested. First, it is incorrect to 
think of a policy of respect for international law as simply a moral posi- 
tion. Thus, most states do comply with international law and that law does 
in fact embody sanctions, some of which, such as retaliation, may have 
severe impact. Moreover, while in a particular situation compliance with 
law may impede the attainment of an immediate foreign policy objective, 
a policy of respect for international law has a very practical basis. Thus, 
such a policy seems indispensable to the general establishment of condi- 
tions necessary to the protection of our own citizens abroad, the effective 
conduct of international relations, and the ultimate achievement of the 
kind of world in which the people of this country wish to live.*® Second, 
in view of the strongly moral and legal tradition of the American people, 
it may be unrealistic to think in terms of the United States adopting a 
fixed course of conduct in its foreign policy not based on respect for inter- 
national law, however logical a course of illegality might be shown to be. 
That is, this country’s national predisposition to think and conduct its 
activities in terms of law may, as a matter of domestic politics, preclude 
its officials from attempting to conduct its international relations on any 
other basis.** ` 

A national policy of respect for international law does not, however, 
mean that American foreign policy need be either legalistic, Utopian or 
rooted in a “‘status quo’’; and it certainly does not imply that the State 
Department need ignore in its decisions the pragmatic necessities and 
common-sense realities of international politics and diplomacy. Foreign 
office legal advisers are well aware that there is no easy solution to world 


#4See also former Ambassador Kennan’s observations questioning the realism and 
effectiveness of what he describes as the ‘‘legalistic-moralistic’’ approach to American 
foreign policy in American Diplomacy (1900-1950) 93 et seg. (Mentor ed., 1952). 
And note the questioning of certain traditional international law doctrines by various 
Communist states and some of the newly emerging nations, who argue that these doc- 
trines reflect only ‘‘colonial interests’’ in maintenance of the status quo, and are there- 
fore not to be regarded as generally binding upon nations. 

45 ome of these practical considerations are mentioned on page 679 below. And 
see President Eisenhower’s statement in his address at New Delhi University, India, on 
Dee. 11, 1959, that: ‘‘It is better to lose a point now and then’ in an international 
tribunal and gain a world in which everyone lives at peace under the rule of law.” 
New York Times, Dec. 11, 1959, p. 15, col. 4. 

46 See the statement by the present Legal Adviser, Mr. Chayes, quoted in note 108 be- 
low; and see citations to some of the many public statements concerning the U. S. com- 
mitment to the principle of respect for international law quoted in Jessup, The Use of 
International Law 4-8 (1959), and Bishop, ‘‘The International Rule of Law,’’ 59 Mich, 
Law Rev. 553, 554-555 (1961). 
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problems through legal panaceas, and that basic differences between nations 
cannot be resolved by simply writing legal phrases on paper. They know 
that ‘‘world peace through law’’ requires more than lip-service and more 
than international conferences, and that there are limits to what inter- 
national law can accomplish in any given historical context. 

What a policy of respect for international law does mean is a seriously 
undertaken national dedication to compliance with existing law even 
when such a policy entails the risk that national freedom of action may 
thereby be limited to some degree, and a conscious decision that a continu- 
ing effort be made toward broadening wherever practicable the area of 
international conduct subject to that law. Such a policy cannot, of course, 
substitute for effective foreign policy decision and skillful use of diplomatic 
techniques to resolve the very real problems of a world undergoing pro- 
found change and to provide the flexibility essential to allow such change 
to take place peacefully. It can, however, if intelligently administered, 
help in the gradual development of agreed international techniques for 
dealing with more and more areas of such problems in ways and through 
rational procedures which do not threaten the disruption of international 
society. 


THe OFFICE AND THE PRIVATE PRACTITIONER 


The increasing rôle of international transactions in American business 
activities has involved private attorneys more and more frequently in 
matters of an international character. As a consequence, problems in 
this area are no longer the special preserve of a few New York and 
Washington law firms, but often arise in the general practice of the 
average lawyer.*7 The majority of these problems concern solely questions 
of private commercial law, and do not involve the Office of the Legal 
Adviser. In some cases, however, the attorney is faced with situations 
which bring him into contact with the Office either to seek its assistance 
or to oppose official action. 


47 The last few years have seen a new realization of the importance of international 
transactions in the private practitioner’s work and a growth of interest in legal doctrine 
and government institutions affecting this area. See Bishop, ‘‘International Law and 
the American Lawyer,’’ 28 Mich. State Bar J. 42 (1949); Rhyne, ‘‘ International Law: 
A Field American Lawyers Should Know Better,’’ 36 A.B.A.J. 376 (1950); Cowles, 
‘The Need of Understanding International Law,’’ 7 Journal of Legal Education 179 
(1954) ; Dean, ‘The Role of International Law in a Metropolitan Practice,’’ 103 U. of 
Pa. Law Rev. 886 (1955); and Ball, ‘‘The Lawyers’ Role in International Transac- 
tions,’? 11 Record of the Assoc. of the Bar of the City of N. Y. 61 (1956). 

See also Surrey (Reporter), Law Governing International Transactions (Joint Com- 
mittee on Continuing Legal Education of the American Law Institute and the American 
Bar Association, 1962); Katz and Brewster, The Law of International Transactions 
and Relations (1960); and such excellent compilations of articles as the Spring, 1959, 
issue of the Univ. of Illinois Law Forum on ‘‘Legal Problems of International Trade’’; 
the October, 1959, issue of the Federal Bar Journal on ‘‘Private Foreign Investment’’; 
and the March, 1961, issue of the Columbia Law Review on ‘‘Legal-Economic Problems 
of International Trade’’; and see Stein and Nicholson (eds.), American Enterprise in 
the European Common Market; A Legal Profile (2 vols., 1960-1961). 
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The most important of these situations may be briefly described, to- 
gether with an indication of the way in which the Office or other areas 
of the Department deal with them, and, in particular, what the Office 
can and cannot do to assist the private attorney. 

a. Requests for general information. The private attorney may simply 
wish information from the Office: for instance, whether a matter which 
he is handling may be affected by particular statutes or regulations for 
which the Department is responsible, by Department practices or position, 
or by customary international law or agreements to which the U. S. is 
a party ; and where to find such materials. He may wish to know whether 
particular international agreements are in force and the parties to them. 
He may also ask for references to competent attorneys in a particular 
foreign country. f 

While it is not within the province of the Office to do research for 
private lawyers or their clients, the Office attempts to furnish information 
when it is not readily available to the private attorney, is available to 
the Office, and is not of a confidential nature. Thus, it will frequently 
give technical information concerning customary international law or 
particular international agreements.“* However, in the usual case the 


48 Treaties and other international agreements effected subsequent to Dec. 31, 1949, 
are published in annual volumes of United States Treaties and Other International 
Agreements (cited as U. S. Treaties). Prior to that date they were published in U. 8. 
Statutes at Large (indexed up to 64 Stat. in 64 Stat. B 1107). Since 1945, such treaties 
-and agreements have also been published by the Department in separately numbered 
pamphlet prints of the Treaties and Other International Acts Series (T.I.A.8.). Prior 
to 1945, they were issued in separately numbered prints of the Treaty Series (T.8.) and 
Executive Agreements Series (H.A.8.). The texts of oarlier treaties and agreements 
may also be found in the four-volume publication entitled Treaties, Conventions, Inter- 
national Acts, Protocols and Agreements between the United States of America and 
other Powers, 1776-1987 (Washington, Govt. Printing Office, 1910, 1923, 1988), and 
in Miller’s, Treaties and Other International Acts of the United States of America 
(Washington, Govt. Printing Office, 1931~1948) (8 volumes to date covering period 
1776-1863). The project for an English edition of treaties from 1776 to 1949, esti- 
mated to fill 16 volumes, is still in abeyance due to a lack of funds. The Department 
also publishes annually Treaties in Force, which lists all bilateral and multilateral 
treaties and other international agreements in force for the United States as of January 
1 of the year of publication. Information concerning the current status of any treaty 
or international agreement to which the U. 8. is a party may also be obtained by com- 
munieating directly with the Assistant Legal Adviser for Treaty Affairs. For an 
excellent discussion of treaty materials, see Hynning, ‘‘Treaty Law for the Private 
Practitioner,’’? 23 U. of Ohieago Law Rev. 36, 67—70 (1955), in which, among other 
things, he criticizes the lack of accessibility of such materials and the time lags in 
making them available. The Department presently is publishing agreements four to 
six weeks after entry into force. 

As to international law generally, and particularly Departmental precedents, see 
Moore’s Digest of International Law (1906) and Hackworth’s Digest of International 
Law (1940-1944). As noted, a new digest covering the years following 1940 is cur- 
rently in preparation in the Office. See also the three volumes of Hyde, International 
Law (2d ed., 1945). 

Statutes primarily-concerning foreign relations appear in Title 22 of the U. 8. Code. 
Departmental regulations of general interest are published in Title 22 of the Code of 
Federal Regulations. Detailed regulations for the internal use of the Department and 


1962] THE OFFIOK OF THE LEGAL ADVISER 659 


Office will not furnish to individuals legal opinions concerning matters 
of a solely private nature, is not generally able to furnish information on, 
or texts of, foreign laws, and cannot supply confidential information or 
negotiating history from the Department’s files“? In certain cases the 
Office may alert attorneys to the possible applicability to their matters of 
particular statutes, regulations, customary international law, or inter- 
national agreements, though it will expect the attorney to consider the 
matter on his own and to take responsibility for any advice he ultimately 
gives his client. As to assistance in securing legal representation abroad, 
the appropriate country desk of the Department will not recommend par- 
ticular attorneys but can usually supply a list of attorneys in a particular 
foreign country. 

b. Requests for procedural assistance. The private attorney may wish 
some procedural help from the- Office, such as assistance in contacting 
foreign officials; in taking foreign testimony or obtaining foreign docu- 
ments; in transmitting American testimony or documents to foreign 
courts; or in obtaining consular, notarial or other services. Requests of 
this general type are typically handled not by the Office but rather by the 
local consulates and by the Protection and Representation Division, and 
the Property Claims, Estates, and Legal Documents Division of the Bureau 
of Security and Consular Affairs of the Department. These divisions may 
arrange in appropriate cases for local embassies to extend ‘‘good offices’? 
in facilitating contact between American citizens and foreign officials. 
They may also arrange for the rendering of notarial services, and will, 
where appropriate, assist in the transmittal to foreign tribunals of letters 
rogatory issued by United States courts. 

The Department has, however, in the absence of explicit Congressional 








Foreign Service are contained in the Foreign Affairs Manual (F.A.M.), which is not 
published, 

The Department of State Bulletin, published weekly, contains extremely useful ma- 
terial in the international field, including speeches, policy statements, articles, press 
releases, notations of treaty actions and publications, and references to Congressional 
and U.N. documents of particular interest. 

49 The Department’s law library does not contain any extensive collection on foreign 

‘law. However, major foreign law collections are accessible at the Law Library of the 
Library of Congress, the Los Angeles County Law Library, the Law Library of the 
Association of the Bar of New York, and the law libraries of the principal law schools. 
The Bureau of Foreign Commerce of the Department of Commerce may also in some 
cases have material bearing on certain aspects of foreign law. 

Regulations concerning access to, and use of records are set out in 5 F.A.M. 
1850-1865. In particular, 5 F.A.M. 1855 requires that no Department records be pro- 
duced or testimony concerning them be given to a Congressional committee, court, or 
quasi-judicial tribunal without the specific authorization of specified high-ranking De- 
partment officers. As to the particular problem of requests for or discovery of Depart- 
‘mental documents for use in judicial proceedings, see, generally, Carrow, ‘‘ Government 
Nondisclosure in Judicial Proceedings,’’ 107 U. of Pa. Law Rev. 166 (1958). As to 
access to documents for study and research, see 22 OF R. Part 133. Security and 
classification questions are governed by Exec. Order 10501 (18 Fed. Reg. 7049), as 
amended by Exec. Order 10964 (26 Fed. Reg. 8932). Concerning questions of Exeen- 
tive privilege, see note 25 above. 
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authorization, generally refused to act as an intermediary between foreign 
tribunals and courts, officers, and agencies in the United States.5° It has 
also refused to ‘‘represent’’ or serve as agent or lawyer for private in- 
dividuals in the conduct of their private business, or to press through 
government channels purely private claims. Thus, it has refused to 
complain to the Canadian Government about the alleged failure of some 
Canadian citizens to pay automobile negligence default judgments rendered 
by American State courts. 


c. Protests and requests for assistance with regard to allegedly illegal 
action on the part of foreign governments." The private attorney may 
seek the Department’s assistance or diplomatic intervention on behalf 
of an American citizen client with respect to particular action of a foreign 
government alleged to be in violation of international law or agreements.*? 


50 See, generally, on judicial assistance, Longley, ‘‘Serving Process, Subpoenas, and 
Other Documents in Foreign Territory,’’ 1959 Proceedings, ABA Section of Int. and 
Comp. Law 34; Doyle, ‘‘Taking Evidence by Deposition and Letters Rogatory and 
Obtaining Documents in Foreign Territory,’’ tbid. 37; Jones, ‘‘ International Judicial 
Assistance: Procedural Chaos and a Program for Reform,’’ 62 Yale Law J. 515 (1958); 
McCusker, ‘‘Some United States Practices in’ International Judicial Assistance,’’ 37 
Dept. of State Bulletin 808 (1957); Surrey, Law Governing International Transactions, 
op. oit. 384-350; and see 28 U.S.C. 1781, 1782, and 1788, and Fed. Rules of Civ. 
Procedure 28(b) and 29. Problems of international judicial assistance are currently 
under study by the Presidential Commission on International Rules of Judicial Pro- 
cedure. See Finch, 68 A.J.LL. 432 (1959). 

51 For material on the international legal problems mentioned in this and the next 
paragraph, see, generally A.L.I. Restatement, Pt. IV, ‘‘ Responsibility of States for 
Injuries to Aliens’’; and Sohn and Baxter, ‘‘Responsibility of States for Injuries 
to the Economic Interests of Aliens,’’? 55 A.J.LL. 545 (1961). See also Wetter, 
‘tDiplomatic Assistance to Private Investment,’’ 29 U. of Chicago Law Rev. 275 (1962). 

52 Many attorneys are not aware of the many international agreements, to which the 
United States is a party, which provide benefits or protection for American citizens 
in their international dealings, and for foreign citizens in their dealings in this country. 
Thus, our network of friendship, commerce and navigation treaties (‘‘ commercial 
treaties’’), in force with some 39 countries, confers rights and privileges with respect 
to such varied matters as freedom of religion; rights of entry for commercial purposes; 
establishment of businesses; conduct of commercial activities; ownership and protection 
of property; social security and workman’s compensation; taxation; inheritance; trade; 
shipping; and other activities. See Wilson, United States Commercial Treaties and 
International Law (1960); Metzger, ‘‘Commercial Treaties of the United States and 
Private Foreign Investment,’’ 19 Fed. Bar J. 367 (1959); Meekison, ‘‘Treaty Pro- 
visions for the Inheritance of Personal Property,’’ 44 A.J.I.L. 313 (1950); and various 
articles by Herman Walker, including his ‘‘Modern Treaties of Friendship, Commerce 
and Navigation,’? 42 Minn. Law Rev. 805 (1958). The Universal Copyright Convention, 
Industrial Property Convention, Double Taxation Conventions, and the trade rules 
contained in the General Agreement on Tariffs and Trade (GATT) are sources ot 
numerous other rights. See, ¢.g., Sargoy, ‘‘UCC Protection in the United States,’’ 
88 N.Y.U. Law Rev. 811 (1958). 

Generally speaking, such agreements are aimed at preventing discrimination on the 
basis of nationality as between citizens of the parties or of third states in ‘‘like 
situations,’’ and are most usually cast in terms of such standards as ‘‘national treat- 
ment,’’ ‘‘most-favored-nation treatment,’’ ‘‘reciprocity,’’ or, occasionally, ‘‘fair and 
equitable treatment,’’ Interesting problems arise as to deciding what standard should 
be provided as the measure of obligation in a given situation in drafting an agreement, 


s 
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Thus, the attorney may allege that the taxation by Italy of an art critic’s 
bequest of foreign property to an American university, or the refusal of 
the French Government to permit an American firm to practice accounting, 
violates applicable treaties; that the denial of protection to a manufac- 
turer’s trademark in Colombia violates a trademark convention; that 
the imposition of certain restrictions on the showing of American films in a 
European country violates the trading rules of the General Agreement on 
Tariffs and Trade (GATT) ; or that the imprisonment of his client without 
a fair hearing on charges of smuggling violates general international law." 

The Office expects the private claimant to do all he can himself to resolve 
the problem before bringing it to the Department. However, if the 
claimant has diligently pursued the matter without result, and the Office, 
after investigation, study, and consultation with the appropriate American 
Embassy, concludes that the claim may be meritorious, steps will be taken 
to bring the situation to the attention of foreign officials concerned. If 
a satisfactory solution is not found on an informal basis, the claim may 
be ‘‘espoused’’ or pursued through formal diplomatic channels.** If a 





as to defining the ‘‘like situations’’ which are often the test of the standard, and also 
as to the applicable standard when a state in fact discriminates as between its own 
citizens (i.¢. Is the alien entitled to ‘‘most-favored-national treatment’’? See, on a 
related point, Bacardi Corp. of America v. Domenech, 811 U. 8. 150, 164-165 (1940)). 

Congress has directed the President to accelerate the program of negotiating com- 
mercial and tax treaties and also to seek, consistent with the national interest, com- 
pliance by foreign governments with such treaties (22 U.8.0. 2351(b)(2)and (3)). 

53 The attorney who believes he has a valid complaint of this nature should usually 
first communicate with the Office of the Legal Adviser, setting forth a full statement 
of the facts and circumstances concerning the problem, as well as the alleged inter- 
national law or other basis for Department action. In the particular case of claims 
for the taking of property, he should communicate with the Claims branch of the 
Office setting forth the complete facts, including the nationality of the owner and 
nature of his interest; the nature of the property taken; when and how it was acquired; 
where located; circumstances of the taking, including any asserted basis in foreign law; 
measures taken to date by the owner to secure recovery; and proof of value at time of 
taking. See ‘‘General Instructions for Claimants and Suggestions for Preparing 
Claims’? (For Personal Injury or Loss of Life, July 1, 1955; For Loss of or Damage 
to Property, March 1, 1961), available for distribution from the Department of State, 
and Note on ‘‘Practical Suggestions on International Claims,’’ in Bishop, Cases and 

‘ Materials on International Law 738-743 (2nd ed., 1962). See also Lillich and Christen- 
son, International Claims: Their Preparation and Presentation (Syracuse U. Press, 
scheduled publication, Fall, 1962), and Christenson, ‘‘International Claims Procedure 
before the Department of State,’’ 13 Syracuse Law Rev. 527 (1962). 

The Office is concerned with a great number of such claims each year. For instance, 
in connection with the recent Polish claims settlement negotiations, over 15,000 claims 
were registered with the Foreign Claims Settlement Commission. It is estimated that 
there are in existence over 40,000 war-damage claims against Germany on the part of 

. U. 8. citizens. 

In the ease of wrongful imprisonment of an American citizen by a foreign govern- 
ment, the President has specific statutory responsibility to attempt to secure his release 
(22 U.8.0. 1732). 

54 A state which espouses a claim of one of its nationals has traditionally been deemed 
to be asserting its own claim. Mavrommatis Palestine Concessions, P.O.LJ., Ser. A, No. 
2, p. 12 (1924); 1 Hudson, World Court Reports 293. Professor Bishop points out, 
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solution still is not reached, there may, in a few instances, be a decision 
` to resort to international arbitration or adjudication of the issue. 

It may be emphasized that the Office will not ordinarily consider pressing 
such a claim unless there has been either an exhaustion of local remedies 
or it is shown that an attempt to resort to local courts or adminstrative 
agencies would clearly be pointless under the circumstances." Moreover, 
the Office has traditionally refused to function as a ‘‘ecollection agency’’ 
for private contract claims against foreign governments or government 
agencies where a direct breach of international law or a ‘‘denial of justice’’ 
is not involved.°* Thus, the Office has generally refused to render assist- 
ance as regards defaulted foreign government bonds or other debt obliga- 
tions of foreign governments.’ In such cases, the Department’s assistance 
will generally be limited to ‘‘good offices’’ in facilitating contact between 
the American citizen and the foreign government. 


d. Protests against allegedly illegal action on the part of the Depart- 
ment or the United States Government. The private attorney may claim 


however, that ‘‘the practice of international tribunals comes closer and closer to 
dealing with these cases as if it were the individual alien who has the right.’’ Bishop, 
Cases and Materials, op. cit. 737 (2nd ed., 1962). 

Satisfactory resolutions of such questions are in fact frequently reached by diplo- 
matic means, except in cases such as Cuba and various Bino-Soviet-bloc countries where 
political difficulties may at least for the time being diminish the practical effleacy of 
diplomatic measures. As to Cuban claims, see State Dept. Memo., reprinted in ‘‘Con- 
temporary Practice’’ section, 56 A.J.I.L. 166-167 (1962). In the cases of Yugoslavia, 
Rumania and Poland, the Department has reached so-called ‘‘lump-sum’’ claima settle- 
ment agreements. See, generally, the International Claims Settlement Act of 1949, as 
amended (22 U.8.0. 1621 et seg.); A.L.I. Restatement, Reporter’s Note on ‘‘ Claims 
Settlement Agreements of the United States and the Work of the Foreign Claims 
Settlement Commisgion,’’ Sec. 219, pp. 731-732; Rode, ‘‘The International Claims 
Commission of the United States,’ 47 A.J.I.L. 615 (1053); Re, ‘‘The Foreign Claims 
Settlement Commigsion,’’ p. 728, below; Christenson, ‘‘The United States-Rumanian 
Claims Settlement Agreement of March 30, 1960,’’ 55 A.J.LL. 617 (1961); Lillich, 
International Claims: Their Adjudication by National Commissions (1962); and see, 
generally, among the many works on nationalization questions, Domke, ‘‘ Foreign Na- 
tionalizations,’’ 55 A.J.I.L. 585 (1961). 

55 Under the doctrine of exhaustion of remedies, a state is not required to consider 
a claim presented on behalf of an alien injured by conduet attributable to the state and 
wrongful under international law, if the alion has not exhausted domestic remedies | 
made available by the state, unless it is either shown that there are in fact no local 
remedies to exhaust or that such exhaustion would in practice be futile. Interhandel 
Case, [1959] I.0.J. Rep. 27; 5 Hackworth, Digest of International Law 601-526 (1943) ; 
A.L.L Restatement, Secs. 211-215; of. PanevezyaSaldutiskis Railway Case, P.C.I.J., Ser. 
A/B, No. 76 (1939) ; and see State Dept. Memo., reprinted in ‘‘Contemporary Practice’? 
section, 56 A.J.LL. 166-167 (1962). 

56 On occasion, the Department may be faced with extremely strong domestic pressures 
from private interests in this respect. It is interesting to note that Sec. 620(c) of the | 
Foreign Assistance Act of 1961 (22 U.8.0. 2870(c)) provides that: ‘‘No assistance 
shall be provided under this Act to the government of any country which is indebted to 
any United States citizen for goods and services furnished, where such citizen has 
exhausted legal remedies and the debt is not denied or contested by such government.’? 

57 The Department has, however, sponsored and worked closely with the Foreign 
Bondholder’s Protective Council, Inc., which is primarily concerned with seeking to 
arrange settlements on defaulted foreign-currency bonds. 
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on behalf of either a United States or foreign citizen client "8 that particu- 
lar action of the Department violates U.S. law or that action of some 
United States Government agency or of some State agency violates inter- 
national customary law or international agreements. Protests against the 
Department itself usually involve passport denials, rulings concerning loss 
of American nationality, or discharge of Departmental employees. Pro- 
tests against action by some United States Government agency may be 
based on such claims as that the imposition of a customs duty on a particu- 
lar import violates a trade agreement; that application of the Buy-Ameri- 
can Act to a foreign company’s bid on a government dam project violates 
a commercial treaty; or that certain provisions of the Trading with the 
Enemy Act which deny a judicial hearing in the case of seizure of an 
enemy alien’s property violate a commercial treaty or international law. 
Protests against action by State agencies may be based on discriminatory 
legislation allegedly contrary to commercial treaties, such as laws in force, 
at one time in several Southern States requiring stores selling Japanese 
goods to post signs in their windows to that effect.°® 

Claims against the Department itself are normally handled by the De- 
partment first through Departmental procedures, and then, if suit is com- 
menced, by reference to the Department of Justice. Ifa private attorney’s 
protest against action by other agencies alleged to violate international 
law or agreements is considered meritorious, the Office will in appropriate 
cases take action to bring its views to the attention of the agency con- 
cerned, and may consult with that agency with a view to securing modifica- 
tion of its position. 

e. Requests for assistance of a general legal nature. Even where no 
violation of national or international law may be involved, private attorneys 
may seek the assistance of the Department or Office in bringing about a 
change in United States or foreign law or policy or the negotiation of 
new or amended international agreements favorable to their clients’ par- 


38 Aliens are, of course, protected in this country under the provisions of international 
Jaw and specific agreements, such as commercial and consular treaties, and have fre- 
quently invoked the aid of U. S. courts in securing such rights. See, e.g, Todok v. 
Union State Bank, 281 U.S. 449 (1930); Nielsen v. Johnson, 279 U.S. 47 (1929); 
Santovincenzo v. Egan, 284 U.S. 80 (1931); and Clark v. Allen, 331 U.S. 503 
(1947). Aliens are in general also within the protection of the Fifth and Sixth 
Amendments of the U. 8. Constitution, Wong Wing v. U.S., 168 U.S. 228 (1896), 
and also the Fourteenth Amendment, Yick Wo v. Hopkins, 118 U.8. 356 (1886); and 
see 42 U.S.C, 1981. See, generally, Konvitz, The Alien and the Asiatic in American 
Law (1946); Note, ‘‘ Validity of State Restraints on Alien Ownership of Land,’’ 51 
Mich. Law Rev. 1053 (1953); Note, ‘‘Constitutionality of Restrictions on the Alien’s 
Right to Work,’’ 57 Columbia Law Rev. 1012 (1957); Comment, ‘‘The Alien and the 
Constitution,’’ 20 U. of Chicago Law Rev. 547 (1953); and see Vagts, ‘‘The Corporate 
Alien: Definitional Questions in Federal Restraint on Foreign Enterprise,’’ 74 Harvard 
Law Rev. 1489 (1961). 

69 The provisions of commercial treaties frequently apply to State as well as Federal 
Government action. Generally speaking, aliens aggrieved by alleged local or State 
infringements of treaty rights should first exhaust judicial remedies before seeking 
State Department assistance. See Aerovias Interamericanas de Panama, S. A. v. Bd. of 
County Commrs., 197 F. Supp. 230 (D.0.8.D. Fla., 1961) at 249-250, citing references. 
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ticular interests. Thus, they may ask assistance in fostering action by 
foreign governments to curb the copying of American cigarette-lighter or 
other designs in Japan or the printing of unauthorized editions of U. 8. 
copyrighted textbooks in Taiwan; they may urge administrative action 
by the United States Government to prevent rate-cutting by certain foreign 
airlines, or legislative action to amend the Trading With the Enemy Act 
so as to exempt certain political persecutees from the vesting provisions of 
that law; or they may attempt to persuade the Department to support the 
negotiation of a particular type of multilateral convention for the pro- 
tection of private investment.” 

In deserving cases where corrective action seems appropriate and prac- 
ticable, the Department will, in co-operation with other agencies concerned, 
seek solutions to such problems." For example, the Office, in co-operation 
with the Department’s Special Assistant for Atomic Energy and the 
Atomic Energy Commission, has for several years been concerned with 
measures of various kinds to secure third-party limited liability protection 
for American suppliers of nuclear reactors or equipment abroad. These 
measures have included the encouragement of foreign legislation and 
participation in the preparation of several multilateral conventions.” 

f. Requests for Department intervention or other assistance as regards 
judicial or administrative proceedings. A private attorney may seek to 
have the Office actively intervene in particular judicial or administrative 
proceedings either in the United States or in foreign courts. Or he may 
attempt to persuade the Office to furnish a letter, affidavit or other state- 
ment concerning international law or foreign policy questions raised by 
such proceedings. Thus, he may request an opinion from the Department 
on the interpretation of a particular provision in the Philippine Trade 
Agreement at issue before a Philippine court; or he may ask a CAB 
Hearing Examiner to request the Office’s views on the meaning of a clause 
in a particular air transport agreement; or he may seek to have the Office 


60 As to this last problem, see Round Table on ‘‘Proposed Convention to Protect 
Private Foreign Investment,’? 9 Journal of Public Law 115 (1960); Miller, 
‘Protection of Private Investment by Multilateral Convention,’’ 58 A.J.LL. 871 (1959) ; 
and Lauterpacht, ‘‘The Drafting of Treaties for the Protection of Investment,’’ Int. 
and Comp. Law Q., Supp., Pub. No. 3 (1962) at p. 18; and see IBRD Staff Report on 
‘í Multilateral Investment Insurance’? (March, 1962). 

61 The Office’s own consideration of such requests can be greatly speeded by detailed 
and carefully documented memoranda setting forth the facts and background, the exact 
nature of the request, and legal grounds or policy reasons supporting it. Areas of the 
Department typically concerned in such matters may include not only the Office but 
also the appropriate ‘‘country desk’’ and such functional divisions as those concerned 
with Aviation, Shipping, Commercial Treaties, and International Business Practices 
(which handles such matters as copyrights, patents, trademarks, and restrictive business 
practices). 

62 This general problem is discussed in Hicholz and Konz, International Problems 
of Financial Protection Against Nuclear Risk (Atomic Industrial Forum, 1959). 
For other aspects of this problem, see Hardy, ‘‘ International Protection Against Nuclear 
Risks,’’ 10 Int. and Comp. Law Q. 739 (1961); and’ Berman and Hydeman, ‘‘Inter- 
national Control of the Safety of Nuclear-Powered Merchant Ships,’’? 59 Mich. Law 
Rev. 233 (1960). 
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indicate to a United States court that it should adjudicate a case involving 
Cuban expropriations without regard to the ‘“‘Act of State’’ doctrine. 

‘While in certain cases the Office may be willing to take action of this 
type, intervention in adjudicatory proceedings raises difficult problems of 
legal policy. Some of the measures the Department may take in such 
a situation and the considerations bearing upon its decisions will be later 
diseussed.® 


A private practitioner may be interested in the extent to which his 
dealings with the Office or the Department in such matters are subject 
to regular administrative procedures, or, in the event of decisions adverse 
to his client’s interests, appeal to the courts. The answer seems to be— 
to only a very limited extent. 

The Department has considered itself to be generally exempt from the 
provisions of the Administrative Procedure Act by virtue of the ex- 
ception in Section 3 (Public Information) as to ‘‘any function of the 
United States requiring secrecy in the public interest’’; the exceptions in 
Section 4 (Rule Making) and Section 5 (Adjudication) as to ‘any... 
foreign affairs function of the United States’’ and ‘‘the conduct of ... 
foreign affairs functions’; and the exception in Section 10 (Judicial 
Review) as to ‘‘agency action ... by law committed to agency discre- 
tion.” Moreover, it has in general resisted attempts to apply the Act 
more broadly to its actions. The basis for its position is that the De- 
partment does not deal primarily with the regulation and adjudication 
of private rights; and the imposition of such requirements would not be 
appropriate to the Department’s functions, since its activities principally 
involve considerations of foreign policy, often concern persons in foreign 
countries, and may involve confidential information. 

In a few situations, regular administrative procedures of an ‘‘APA- 
standard” are provided by law or regulation. Thus, in passport cases 
and cases involving the loss of American nationality, the Department has 


68 See pp. 675-678 below. 

64 Administrative Procedure Act of 1946 (60 Stat. 237, as amended; 5 U.S.C. 1001 
et seq.). 

66 The Senate and House Reports on the Administrative Procedure Act state: ‘‘The 
phrase ‘foreign affairs functions,’ used here and in some other provisions of the bill, 
is not to be loosely interpreted to mean any function extending beyond the borders 
of the United States but only those ‘affairs’ which so affect relations with other 
governments that, for example, public rule making provisions would clearly provoke 
defluitely undesirable international consequences.’’ Sen. Rep., p. 13, H.R. Rep., p. 23 
(Sen. Doc., pp. 199, 257). See also Representative Walter’s statement on the floor 
of the House, 92 Cong. Ree. 5650 (Sen. Doc., p. 358). The Attorney General’s Manual 
on the Administrative Procedure Act (1947) comments that: ‘‘It is equally clear that 
the exemption is not limited to strictly diplomatic functions, because the phrase 
‘diplomatie function’ was employed in the January 6, 1945 draft of 8. 7 (Sen. Comp. 
Print of June, 1945, p. 6; Sen. Doc., p. 157) and was discarded in favor of the broader 
and more generic phrase ‘foreign affairs functions.’ Im the light of this legislative 
history, it would seem clear that the exception must be construed as applicable to most 
functions of the State Department and to the foreign affairs functions of any other 
ageney.’? (pp. 26-27.) 
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established detailed procedures by regulation; and, under statute and 
judicial decision, the private party may have at least a limited recourse 
to the courts, A more limited administrative procedure is also avail- 
able under Department regulations with respect to visa applications; ° 
but there is no appeal to the courts in visa cases. 

However, no established administrative procedures are in effect. with 
respect to Department decisions regarding the ‘‘espousal’’ or prosecution 
of elaims of American nationals against foreign governments. Nor is 
judicial review available in such cases. The Department has traditionally 
taken the position that it has complete discretion as to whether to ‘‘es- 
pouse’’ or cease to ‘‘espouse’’ such a claim at any time, and that it has 
complete discrétion to waive or settle such a claim without the consent 
of the American national. 

Moreover, the Department has considered that the President, acting 
through the Department, has absolute discretion in the making of all 
decisions relating to the general conduct of foreign relations, even though, 
as in the case of the negotiation of a particular commercial treaty or a 
decision to intervene in some way in a particular court or administrative 
action, that decision may indirectly affect private rights. 

The absence of formal administrative safeguards in certain areas where 
private rights may be directly or indirectly affected by Department action 
places a particular burden of responsibility on the Office of the Legal 
Adviser to see that this discretion is not abused and that decisions are 
reached on a reasonable and impartial basis. As regards its own actions, 
the Office frequently consults with. and receives memoranda from private 
parties before reaching decisions. Internal Departmental review and 
‘‘elearance’’ procedures, Congressional interest in specific cases, and the 
presence of industry advisers at some negotiations afford additional checks. 

The question arises, however, as to whether ‘‘good faith’’ and informal 
administrative checks are in fact adequate safeguards to the protection 
of private rights. To the extent that considerations relating to foreign 


es The procedures relating to the denial of passports are set out in 22 O.F.B. Pts. 51 
and 58, and particularly 61.137-170. For judicial review, see, 6.9g., Worthy v. Herter, 
270 F. 2d 905 (D.C. Cir, 1969). The procedures relating to loss of nationality are 
set out in 22 C.F.R. Pt. 60. For judicial review, see, ¢.g., Rusk v. Cort, 369 U. 8. 367 
(1962). Sec. 10 of the Administrative Procedure Act probably applies in both cases. 

67 The regulations relating to visas are set out in 22 C.F.R. Pts, 40-44, and see par- 
ticularly 42.130 and 42.134. As to aliens departing from the U. S., see 22 O.F.R. 
46.4 and 46.5, 

68 See Distribution of the Alsop Award, Op. of J. Reuben Clark, Solicitor of the De- 
partment of State, 7 A.J.I.L. 382 (1913); ALI. Restatement, Sec. 217; and as to 
the Foreign Olaima Settlement Commission, see De Vegvar v. Gillilland, 228 F. 2d 
640 (D. C. Cir, 1956), cert. den., 850 U. 8. 994 (1956); and Coerper, ‘‘The Foreign 
Claims Settlement Commission and Judicial Review,’’ 50 A.J.IL. 868 (1956). 

68 See Cardozo, ‘‘Attempts to Transmute Indemnity into Discharge of Olaims in 
Executive Agreements,” 49 A.J.IL. 560 (1955); Oliver, ‘‘Exeentive Agreements and 
Emanations from the Fifth Amendment,’’ ibid. 862; and Williams v. Heard, 140 U. 8. 
529 (1891); and see generally, ALI. Restatement, Sec. 218. In the Rumanian Claims 
Settlement Agreement of 1960, the United States agreed not to espouse certain cate- 
gories of claims not satisfied by that agreement. 
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relations and confidential information are in fact involved in Department 
decisions of this nature, there may be, of course, no realistic alternative 
to Department self-discipline. In terms of the broader requirements of 
the general public interest, it may simply not make sense in such cases to 
put the Department in the position of being required to subject foreign 
policy decisions to formal administrative procedures. 

Nevertheless, the number of matters involved, the importance of the 
‘private interests affected by Departmental action, and in certain cases 
the small importance that foreign policy and confidential information 
actually play in such decisions, not to mention our traditional democratic 
prejudice against unchecked governmental power, suggests that the Office 
might usefully give further thought to these problems. If the principle 
of ‘‘government under law” is to be observed, it would seem desirable 
that the maximum procedural protections consistent with Departmental 
operations—if only an opportunity to know what is happening and to 
present views—be afforded wherever possible to private parties in any 
matter in which their interests are substantially affected.” 


Tur OFFIOE AND THE COURTS 


The function of interpreting and applying international law and agree- 
ments is, of course, performed not only by foreign offices such as the 
Department of State, but also by both international and national courts." 
In United States international law practice, the Office of the Legal Adviser 


ToIt may be noted that under Sec. 4 of the Trade Agreements Act of 1934, as 
amended (19 U.S.C. 1354), ‘‘Before any foreign trade agreement is concluded with any 
foreign government ..., reasonable public notice of the intention to negotiate an 
agreement with such government ... shall be given in order that any interested person 
may have the opportunity to present his views to the President, or to such agency as 
the President may designate, under such rales and regulations as the President may 
preseribe; ...’? These hearings are held by the Inter-Departmental Committee on 
Recriprocity Information. See also 19 U.S.C. 1351 (f). The Department has also 
sought publie views in other instances, such as in the case of the current reconsidera- 
tion of the U. 8. position as to the Warsaw Convention and Hague Protocol. See FAA 
Notice in 26 F.R. 9684, Oct. 18, 1961, and Dept. of State Press Release of the same 
date. For an example of useful public discussion which can be stimulated by such 
disclosure, see panel discussion on ‘‘International Aviation Policy: The Warsaw Con- 
vention, The Hague Protocol, and International Limitation of Liability,’’ 1962 Pro- 
ceedings, American Society of Int. Law (in course of publication). 

This problem is particularly acute in the area of sovereign immunity, where a case 
may well be won or lost in the Department rather than in the courtroom. See Jessup, 
‘¢Has the Supreme Court Abdicated One of its Functions?’’, 40 A.J.I.L. 168 (1946); 
Cardozo, ‘‘Sovereign Immunity: The Plaintiff Deserves a Day in Court,’’ 67 Harvard 
Law Rev. 608 (1954), where the author suggests that the Department should afford the 
plaintiff a hearing before making its decision as to whether or not to make such a 
suggestion; and Jessup, The Use of International Law 83-84 (1959), where he says: 
‘(The State Department is totally unequipped to handle such [sovereign immunity] 
questions.’’ See also Note, ‘‘The Sovereign’s Immunity and Private Property: A Due 
Process Problem,’’ 50 Georgetown Law J. 284 (1961). In practice, the plaintiff is 
notified by the Office and is given an opportunity to be heard before a decision is made 
by the Office whether to file a suggestion of immunity. 

7 See, generally, Jessup, The Use of International Law, Ohs. ITE and IV (1959), 
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shares its functions in this regard with Federal and State courts, and 
occasionally with certain Federal administrative agencies which perform 
quasi-judicial functions, such as the Civil Aeronautics Board and the 
National Labor Relations Board. 

It is not always appreciated, however, that the over-all influence of 
adjudicative agencies on international law is in general considerably less 
important than that exercised by foreign offices. The number of inter- 
national law questions passed on by international or United States tri- 
bunals is probably no more than a fraction of the number of such questions 
passed on by the Office of the Legal Adviser in any equivalent period,” 
and the types of such questions considered by courts are generally of 
comparatively minor significance in the broad context of international 
regulation. Moreover, the nature of adjudicative techniques, which are 
restricted to disputes which have already arisen and which can deal only 
with such questions as the litigants choose to bring before tribunals, in- 
herently limits their capacity to establish broad and flexible means of 
regulation for complex and changing international situations. Finally, 
even in this area of supposedly independent judicial influence with re- 
spect to international law, the opinions and policies of the Office fre- 
quently exert considerable weight on decisions reached by courts. Thus, 
despite the important rôle played by judicial agencies in certain areas 
of international law, the Department of State and its Office of Legal 
Adviser in practice tend to carry the main burden of vindicating the 
international rights and obligations of the United States and its citizens,” 


72 For instance, to date (April, 1962) there have been 48 cases on the General List 
of the International Court. 12 of these cases involved a request for an Advisory 
Opinion (1 such request is presently pending). 86 of these cases involved contentious 
proceedings (3 such eases are presently pending). Of the 33 contentious cases disposed 
of: 10 were removed from the Court’s list due to total absence of acceptance of com- 
pulsory jurisdiction; 2 were removed from the Court’s list because of failure of 
acceptance of compulsory jurisdiction to cover the particular case; 6 were voluntarily 
withdrawn; 1 was disposed of on the grounds of non-admissibility of the application; 
and only 14 cases were disposed of on the merits. See ‘‘General List of the Court,’’ 
[1960-1961] I.C.J. Yearbook 43. 
` 7838The great importance of foreign office practice as compared with national and 
international adjudication in the practical operation and development of international 
law has not been generally reflected in the traditional teaching of international law. 
As a consequence, traditional courses centering on adjudicative materials tend to have 
only a limited relevance to the practical international law problems with which govern- 
ment legal offices and private practitioners are confronted, and in some cases the 
academic attitudes engendered may in fact constitute a disadvantage in finding solutions 
to such matters. A useful and realistic approach (which is being employed in a few 
law schools) might include, insofar as materials are available, more emphasis on 
foreign office practice. This could perhaps be done through the medium of a ‘‘prob- 
lem’? system of presentation, permitting the student to see how international law 
problems arise and are handled at various levels of controversy, including that of the 
private practitioner and the foreign office 2s well os that of courts. See, generally, 
Carlston, ‘‘The Teaching of International Law in Law Schools,’’? 48 Col. Law Rev. 
516 (1948) ; Bishop, ‘‘ International Law in American Law Schools Today,’? 47 A.J.I.L. 
686 (1953); and Sohn, ‘‘The Present Importance of Teaching International Law and 
Organization,’’ 7 Journal of Legal Education 199 (1954). 
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and play the principal creative rôle in this country in implementing and 
developing international law. 

It may nevertheless be of interest to see how the Office influences and 
is influenced by these various tribunals. At the international adjudicatory 
level, the Office is primarily concerned with judicial functions performed 
by the International Court of Justice and by various permanent or ad hoc 
arbitral tribunals. Decisions of such tribunals in cases in which they 
have jurisdiction over the United States bind the United States as a 
matter of international law, though their status as a matter of domestic 
law is more complex and may depend on legislative or other internal 
implementation. Decisions by these tribunals also influence the Office, 
even when the United States is not a party to the particular dispute, since 

„there is an inevitable tendency to treat such decisions as precedents, 
despite the fact that under international law they are binding only on 
the parties to the case. 

The Office, in turn, exercises a considerable influence on international 
courts by its decisions whether or not to submit particular disputes to 
such tribunals for adjudication. Since the jurisdiction of international 
tribunals is ‘‘consensual’’ (t.e. dependent on the consent of the parties 
either to the general jurisdiction of the tribunal or to reference of the 
particular dispute to it), the business of such tribunals—the number and 
type of disputes they can act on—is inevitably determined by foreign 
office decisions. Also, since the Office acts as ‘‘agent’’ or lawyer for the 
United States in cases before international tribunals, it generally influ- 
ences, through its strategy and the positions it takes, the course of any 
litigation involving the United States which comes before such courts. 

While international arbitration played a significant part in the conduct 
of American foreign affairs during the nineteenth and first part of the 
twentieth centuries, in recent years international tribunals have played 
a rather limited réle in the resolution of international disputes involving 
the United States. The United States has been party to some ten cases 
before the International Court of Justice, of which only three were 
adjudicated on the merits; and has during the last two decades been in- 


™ The United States has been a party to 10 out of the 36 contentious cases brought 
before the International Court of Justice. In 3 of these cases, contentious proceedings 
were brought against the United States: Case Concerning Rights of Nationals of the 
U. S. A. in Morocco (France v. U. S. A.); Case of the Monetary Gold Removed From 
Rome in 1948 (Italy v. France, U.K., and U. S. A.); and Interhandel Case (Switzer- 
land v. U. S. A.). An adjudication on the merits was rendered in the Rights of Na- 
tionals Case ([1952] I.C.J. Rep. 176) and the Monetary Gold Case ([1954] ibid. 19). 
The Interhandel Case was disposed of on the ground of non-admissibility of the applica- 
tion pending disposition of the case in the U. S. courts ([1959] ibid. 6). In 7 of these 
eases, all of which concerned various aerial incidents involving loss of aircraft in 
Soviet-bloc countries, the U. S. instituted contentious proceedings: Treatment in 
Hungary of Aircraft and Crew of U. 8. A. (U. S. A. v. Hungary, [1954] I.C.J. Rep. 
99, and U. S, A. v. U.S.S.R., ibid. 108); Aerial Incident of March 10, 1953 (U. 8. A. v. 
Czechoslovakia, [1956] ibid. 6); Aerial Incident of October 7, 1952 (U. 8. A. v. U.8.8.B., 
ibid. 9); Aerial Incident of July 27, 1955 (U. S. A. v. Bulgaria, [1960] ibid. 146); 
Aerial Incident of September 4, 1954 (U. S. A. v. U.S.S.R., [1958] ibid. 158); Aerial 
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volved in very few significant international arbitrations. This is despite 
the fact that a great number of United States treaties and other inter- 
national agreements contain specific provision for compulsory adjudication 
and arbitration, and that the United States has accepted the ‘‘compulsory 
jurisdiction’’ of the International Court of Justice under Article 36(2) 
of the Court’s Statute, albeit with certain reservations." 

The reluctance of the United States (and generally other countries as 
well) to make greater use of international tribunals appears to be based 
on various factors.7* It may in part reflect a continuing fear by sub- 
stantial segments of the public and the Congress that any widespread resort 
to, and growth of influence of, international courts will somehow impinge 
on ‘‘national sovereignty.” This is illustrated in the case of the United 
States by the ‘‘Connally Amendment’’ and the failure thus far of efforts 
to withdraw this crippling reservation.” Moreover, in disputes involving 





Incident of November 7, 1954 (U. 8. A. v. U.S.S.R., [1959] tbéd. 276). AI of these 
cases in which the U. 8. instituted contentious proceedings were removed from the 
Court’s list due to total absence of acceptance of compulsory jurisdiction, except for the 
Aerial Incident of July 27, 1955, which was voluntarily withdrawn. The United States 
has also filed a statement in each of the 12 cases in which the International Court granted 
a request for an Advisory Opinion, and in several of these caser entered an appearance. 

75 Congress has also declared it to be ‘‘the policy of the United States to adjust and 
settle its international disputes through mediation or arbitration, to the end that war 
may be honorably avoided .. .’? (22 U.8.0. 261). Obligations regarding the peaceful 
settlement of disputes are also contained in Arts. 2(8) and 33 of the U.N. Charter. 
A full listing of ‘‘Texts Governing the Jurisdiction of the ICJ’’ is contained in Oh. X, 
[1960-1961] I.0.J. Yearbook 189—347. 

76 For recent discussions on the rôle of international adjudication and the International 
Court, see, generally, ¢.g., Lauterpacht, The Development of International Law by the 
International Court (1958); Sohn, ‘‘The Role of International Institutions as Conflict- 
Adjusting Agencies,’? 28 Chicago Law Rey. 205 (1961); Gross, ‘‘Some Observations on 
the International Court of Justico,’’ 66 A.J.LL. 33 (1962); Bloomfield, ‘‘Law, Politics 
and International Disputes,’’ International Conciliation, No. 616 (1958); and Stone, 
‘The International Court and World Orisis,’’ International Conciliation, No. 586 
(1962). And see, on the question of enforcement, Schachter, ‘‘The Enforcement of 
International Judicial and Arbitral Decisions,’’ 54 A J.L. 1 (1960). 

11 By the Connally Reservation to its acceptance of the so-called ‘‘compulsory juris- 
diction’? of the LC.J. pursuant to Art. 36(2) of the Statute of the Court (the ‘optional 
clause’’), the United States reserved the right to decide unilaterally whether a dispute 
concerning it was within its own domestic jurisdiction and thus beyond the jurisdiction 
of the Court. Sea Declaration by the President of the United States of America, 
August 14, 1946, Respecting Recognition by the United States of America of the 
Compulsory Jurisdiction of the 1.0.J., par. 2(b) (61 Stat. 1218; T.I.A.8., No. 1598); 
and see, generally, ‘‘Symposium on the Connally Amendment?’ in the January, 1961, 
iasue of the American Bar Association Journal (47 A.B.A.J. 57 et seq.); ‘Compulsory 
Jurisdiction, International Court of Justice,’’ Hearings before the Committee on 
Foreign Relations, U. S. Senate, 86th Cong., 2d Bess., pp. 10-28 (Herter) and pp. 24- 
88 (Rogers); Briggs, ‘‘The United States and the International Court of Justice: A 
Re-oxamination,’? 53 AJIL. 301 (1969). Both the present and the previous Ad- 
ministrations have urged withdrawal of the Connally Reservation. See President 
Eisenhower’s ‘‘State of the Union’’ Message, Jan. 7, 1960, 42 Dept. of State Bulletin 
111, 117-118 (1960); Hearings, above; and 1960 Democratic Party Platform. The 
Ameriean Bar Association has similarly consistently supported withdrawal of this 


reservation. 
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politically sensitive (and particularly ‘‘national security’’) questions, the 
majority of states have not been willing to take the risk and consequences 
of judicial decisions adverse to their interests," and have preferred instead 
to attempt to resolve such disputes through diplomatic negotiation and 
compromise over which they retain control. Other considerations, such 
as expense, unfamiliarity with international court procedures, the alleged 
uncertainty of customary international law, the lack of effective sanctions 
to enforce! decisions, and perhaps a lack of confidence in the International 
Court’s impartiality may also have some bearing. As a result of such 
considerations, most states have tended to submit to international tribunals 
only cases|of relatively limited consequence, or occasionally cases of more 
importance which they are in fact willing to lose but cannot compromise 
in negotiation without ‘‘losing face” at home or abroad. 

At the domestic level, the Office becomes involved in the business of 
Federal and State courts and also of certain Federal administrative 
agencies performing judicial functions. These courts and agencies inter- 
pret and apply international law and agreements and various statutes 
with which the Department is concerned as a ‘‘by-product’’ of deciding 
specific cases and controversies which come before them. In general, 
both Federal and State courts have jurisdiction to pass on matters in- 


volving cust omary international law and international agreements,® and 


It may be noted that the Department was subjected to heavy criticism as a conse- 
quence of itg refusal first to arbitrate the Interhandel case with the Swiss Government 
under an existing Arbitration Treaty with Switzerland, and again when it invoked the 
‘‘Qonnally Reservation’’ with respect to the limited issue of its right to sell or otherwise 
dispose of General Aniline and Film Co. shares after Switzerland had taken that case 
to the I.C.J, See Briggs, ‘‘Towards the Rule of Law?’’, 51 A.JIL. 517 (1957); 
Jacoby, ‘‘Towards the Rule of Law’, 52 ibid. 107 (1958); Mason, ‘‘The General 
Aniline and Film Company case,’’ 1968 Proceedings, American Society of Int. Law 114; 
and Becker, ;‘‘Some Political Problems of the Legal Adviser,’’ ibid. 267, 88 Dept. of 
State Bulletin 832 (1958). As to the disposition of this case, see Judgment of March 
21, 1959 (Preliminary Objections), [1959] LC.J. Rep. 6; Briggs, ‘‘Interhandel: The 
Court’s Judgment of March 21, 1959, on the Preliminary Objections ‘of the United 
States,’’ 53 IA.J.LL. 547 (1959) ; and Simmonds, ‘‘The Interhandel Case,’? 10 Int. and 
Comp. Law Q. 495 (1961). 

78 The situation may, of course, be different where a party either considers that it 
has an ‘‘airtight’? case, or is virtually certain the other party will not accept jurisdic- 
tion and thus hopes to gain a propaganda advantage by offering to submit the dispute 
without expecting to actually have the case adjudicated. 

te It has long been established that U. 8. courts will directly apply both treaties and 
customary international law in their decisions of cases. See, e.g, The Paqueta Habana, 
175 U. 8. 677, 700 (1900); Aerovias Interamericanas de Panama, 8. A. v. Bd. of 
County Comm/’rs., 197 F. Supp. 230 (D.G.8.D. Fla., 1961); and Dickinson, ‘‘The Law 
of Nations as Part of the National Law of the United States,’’ 101 U. Pa. Law Rev. 26, 
792 (1952-1953). 

80 The judicial power of the United States extends to cases at law and equity arising 
under treaties made under the authority of the United States Constitution, Art. ITI, Sec. 
2, par. 1. The Judicial Code contains a number of provisions conferring jurisdiction 
on Federal courts with respect to treaty and other international matters. As to the 
Supreme aU gee 28 U.8.0. 1251, 1254, and 1257. As to the District Courts, see 











generally, 28 U.S.0. 1331, 1832, 1350, 1351, and 1441. With respect to suite against 
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may do so without any reference whatsoever to the Department.*t The 
decisions of Federal courts are binding on the Executive branch as a 
matter of domestic law. Decisions of State courts and the various ad- 
ministrative agencies are not formally binding on the Department in 
the sense that a Federal court decision is, but they may nevertheless in- 
fluence Department actions. American court or administrative agency 
decisions do not, however, receive unquestioned assent by other countries in 
the international sphere, nor necessarily determine the Department’s views 
or actions in the strictly intergovernmental arena.®* As a consequence, 
such decisions may require action by the Executive branch in the domestic 
sphere potentially inconsistent with what the Executive branch considers 
to constitute international obligations of the United States. 

Since national courts can act only as to such cases or controversies as 
come before them and concern parties over whom they can establish juris- 
diction, their rôle is inherently limited as respects the resolution both 
of disputes which are essentially intergovernmental, and of disputes 
between private parties and foreign governments to the extent that such 
governments are protected from the exercise of jurisdiction by doctrines of 
sovereign immunity. Thus, American courts, from the nature of their 
jurisdictional powers, operate more as a forum to protect the rights of 
aliens against domestic State or Federal action contrary to international 
law, than as an instrumentality to protect the rights of United States 
citizens against foreign states. 

The Office, in turn, influences national courts and administrative 
agencies in various ways, but principally through the operation of certain 
established traditions of judicial deference to the Department of State’s 
views in matters affecting foreign relations and international law.®* The 
degree of deference accorded by the courts to the Department’s views 





the U. S., see 28 U.8.0. 1346, 1491, 1502, and 2502. And see Morse, ‘‘The Jurisdiction 
of the Court of Claims and Olaims of International Import,’’ 1957 Wisconsin Law Rev. 
222 (1957); and Domke, ‘‘ Access to American Courts by Foreigners,’’ 1957 Proceedings, 
ABA Section on Int. and Comp. Law 23. 

81 The Department is from time to time placed in a difficult position by the failure of 
some foreign governments to understand the American Constitutional doctrines of 
separation and division of powers, and the legal inability of the U. 8. Government to 
compel particular action by the courts. Thus, some foreign governments tend to view 
American court action as if it were executive action. Problems of this nature arose, for 
instance, when American courts refused to enjoin picketing of the Egyptian flag vessel 
Oleepatra, which picketing caused repercussions throughout the Middle Hast, see 
Kheđivial Line, S.A.E. v. S.LU. 278 F. 2d 49 (C.A. 2, 1960); and when American 
State courts attached aircraft of Cubana Airlines and other Cuban assets in proceedings 
by private claimants, see, for instance, Harris & Co. Advertising v. Republic of Cuba, ` 
187 So. 2d 687 (Fla., 1961); Rich v. Naviera Vacuba, S. A., 197 F. Supp. 710 (E.D. 
Va., 1961), aff’d., 295 F. 2d 24 (O.A. 4, 1961); and ‘‘Contemporary Practice’’ section, 
56 A.J.LL. 626-529 (1962). . 

83 See A.L.I. Restatement, Foreign Relations Law, Sec. 152. 

83 An interesting discussion of this general question appears in the Proceedings of the 
Third Summer Conference on International Law held at Cornell Law School (1960), on 
the topic of International Law in the National Courts. Bee Note, ‘‘ Judicial Deference 
to the State Department on International Legal Issues,’’? 97 U. of Pa. Law Rev. 79 
(1948). 
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differs as between at least two types of situations: those in which the De- 
partment speaks essentially as the President’s agent in executing foreign 
relations functions, and those in which the Department speaks primarily 
as an administrative agency with special expertise in the field of foreign 
relations and international law. 

In general, when the Department speaks in its rôle of Presidential agent 
charged with responsibility for the conduct of foreign relations, the courts 
treat the question as a ‘‘political’’ one and tend to defer completely to 
its views without examination into the merits.84 Thus, the courts will 

. generally treat any views expressed by the Department as definitive as 
regards such questions as: recognition of foreign governments and states; 
duration of a state of war; resolution of disputed boundaries; sovereignty 
over territory; whether a particular international agreement is in force; 
and whether a foreign state has violated an international agreement, and, 
if so, the effect of such violation. 

The various reasons put forward for such judicial abstention include: 
a fear of embarrassing foreign relations and ‘‘imperiling amicable rela- 
tions between governments and vexing the peace of nations’’; a recognition 
of the need for discretion by the Executive in the ‘‘delicate and complex”? 
field of foreign relations; a desire not to force the Executive’s hand in 
such matters; the inability of the courts to get the facts necessary to just 
decision, particularly in view of the frequently confidential nature of such 
facts; the inability of the courts to deal with possible consequences of 
their decisions in the international arena; and, finally, the courts’ aware- 
ness of the need for the United States Government to ‘‘speak with one 
voice” in matters of foreign relations.*® 

When the Department speaks only as an PENN in the field of foreign 
relations and international law, however, the courts will not automatically 
defer to its views, but will nevertheless generally accord them ‘‘great 
weight.” 3 This doctrine comes into play in such areas as the interpreta- 


84 See, generally, Hart and Wechsler, ‘‘Note on Political Questions,’? The Federal 
Courts and Federal System 192 (1968); Dickinson, ‘‘The Law of Nations as National 
Law: ‘Political Questions,’ >? 104 U. of Pa. Law Rev. 451 (1956); and Franck, ‘‘The 
Courts, the State Department, and National Policy: A Criterion for Judicial Abdica- 
tion,’’ 44 Minn. Law Rev. 1101 (1960); and cases enumerated in Judge Bazelon’s dis- 
sent in Briehl v. Dulles, 248 F. 2d 561, 589-590 (C.A.D.C., 1957). 

86 In U. S. v. Curtiss-Wright Export Corp., 299 U. S. 304, 319-322 (1936), the Court 
discussed some of these considerations and referred to ‘‘the very delicate, plenary, and 
exclusive power of the President as the sole organ of the Federal Government in the 
field of international relations... .’’ And the Supreme Court has stated in a number 
of cases that American courts ‘‘should not act so as to embarrass the executive arm in 
its conduct of foreign affairs.’’ E.g., Republic of Mexico v. Hoffman, 324 U. 8. 30, 85 
(1945) ; Ex parte Peru, 318 U. S. 578, 588 (1943); and see U. S. v. Lee, 106 U. 8. 196, 
209 (1882); Terlinden v. Ames, 184 U. 8. 270, 288-290 (1902); Jones v. U. S., 187 U.S. 
202, 212 (1890); Oetjen v. Central Leather Company, 246 U. 8. 297, 302 (1918); and 
U. 8. v. Belmont, 301 U. S. 324, 830 (1987). See also C & B Airlines v. Waterman 
Corporation, 833 U. 8. 108, 111 (1948). 

86 See Sullivan v. Kidd, 264 U. S. 483, 442 (1920); Charlton v. Kelly, 299 U. 8. 
447, 468 (1913); Argento v. Horn, 241 F, 2d 258, 262-263 (C.A.6., 1957), cert. den., 
355 U. 8. 818 (1957); and BOAO Service to Tokyo Case, CAB Order E-18629, March 
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tion of customary international law or international agreements. The 
reason for the ‘‘great weight’’ doctrine is essentially that of ‘‘agency 
expertise’’—a recognition of the Department’s special experience in such 
areas, its frequent rôle as negotiator of such agreements, and its access to 
confidential facts.” In addition, a fear of embarrassing foreign relations 
probably plays a rôle in this area as well as in that of ‘‘ political questions.” 

The relative scope of these two doctrines and the appropriate conditions 
for their application is still far from clear and much debated. This is 
particularly true as regards the proper application of these rules in areas 
such as ‘‘sovereign immunity’’ ® and ‘‘Act of State.”’®* Generally speak- 





18, 1959. See also A.L.I. Restatement, Sec. 155, where the Reporter states concerning 
the ‘‘great weight’’ doctrine: ‘‘Its significance, in essence, is that under it the 
courts will require themselves to proceed with caution in interpreting international agree- 
ments, to make sure that they have as complete a picture as possible of the implications 
of their decisions, internationally as well as nationally.’’ 

For cases in which the Department’s views were not followed, see Vermilya-Brown 
Co. v. Connell, 835 U. 8. 877 (1948) (narrowly construing the Department’s views), 
further discussed in Foley Bros. Inc. v. Filardo, 336 U. S. 281, 298-294 (1949); U. 8. v. 
Louisiana, 363 U. 8. 1, 62-64 (1960); Application of Quantas Empire Airway Ltd. 
(OAB Docket 11826, Hearing Exam. Op., 1961). 

87 See Skidmore v. Swift & Company, 323 U. 8. 134, 139-140 (1944) for a general 
discussion in another context of such considerations of ‘‘agency expertise.’’ 

88 The courts have generally followed the Department’s views on sovereign immunity 
questions. As a result, the Department’s decision to flle a suggestion of sovereign 
immunity usually disposes of a plaintiff’s case. Compare National City Bank of New 
York v. Republic of China, 848 U. S. 856 (1955); Ex Parte Pern, 318 U. S. 578 (1948); 
Republic of Mexico v. Hoffman, 324 U. 8. 80 (1945); and Beriszi Bros. v. S. 8S. Pesaro, 
271 U. 8. 562 (1926); and note particularly the Hoffman opinion’s eriticism of the 
Pesaro decision for not following the Department of State’s views as to immunity. 
But see Stephen v. Zivnostenska Banka, Nat’lL Corp., 28 Mise. 2d 855, 109 N.Y.S. 24 
797 (Sup. Ct., 1960); 213 N. Y. S. 2d (Sup. Ct., 1961), aff’d., 222 N.Y.S. 24 128 
(App. Div., 1961). See, generally, A.L.I. Restatement, Secs. 68-75; various papers on 
‘Current Developments in the Law of Sovereign Immunity,’’ 1961 Proceedings, Amer- 
ican Society of Int. Law 89 et seq. ; Note, ‘‘ Procedural Aspects of a Claim of Sovereign 
Immunity by a Foreign State,’’ 20 U. of Pittsburgh Law Rev. 126 (1958); Timberg, 
‘‘Sovereign Immunity, State Trading, Socialism, and Self-Deception,’’ 56 North- 
western U. Law Rev. 109 (1961); and Note, ‘‘Jurisdictional Immunity of Foreign 
Sovereigns,’’ 68 Yale Law J. 1148 (1954). As to the State Department’s position, 
seo statement of Mr. Yingling, Assistant Legal Adviser for Special Functional 
Problems, Proceedings, Third Cornell Law School Summer Conference on International 
Law 4. Concerning the tendency to limit the application of the doctrine with respect 
to state-controlled business enterprises, see the ‘‘Tate Letter’’ cited in note 93 below; 
Sucharitkul, State Immunities and Trading Activities in International Law (1959); 
and Setser, ‘‘Immunity Waiver for State-Controlled Business Enterprises in United 
States Commercial Treaties,’? 1961 Proceedings, American Society of Int. Law 89. 

8° Under this doctrine the courts have generally refused to review the validity under 
our public policy of foreign acts of state, subject to the exception that the Department 
of State can relieve them of this restraint in a particular case. Compare Bernstein v. 
Van Heyghen Freres, S.A., 163 F. 24 246 (C.A. 2, 1947), cert. den., 332 U. 8. 778 
(1947), with Bernstein v. N. V. Nederlandsche-Amerikaansche, ete., 210 F. 2d 375 
(O.A. 2, 1954). And see, generally, on the ‘‘Act of State’? doctrine, ALL Restate- 
ment, Secs. 41-46; Zander, ‘‘The Act of State Doctrine,’’ 53 AJLL. 826 (1959); 
Hyde ‘‘The Act of State Doctrine and the Rule of Law,’’ ibid. 685; Reeves, ‘‘ Act of 
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ing, there appears to be developing a tendency by the courts to examine 
underlying questions more closely and take a less restrictive view of their 
function in cases where rights of private American citizens are directly 
involved.*° 


Procedurally, there are various ways in which the Office can seek to 
influence judicial action through the operation of these judicial attitudes: 

1. The Office as ‘Post Office.’? The Office may simply serve as a conduit 
for transmitting a foreign government’s views to the tribunal, without 
expressing any particular opinion or view of its own or thereby intending 
itself to intervene in any way in the proceeding.” Thus, in the early 
stages of the recent Sea-Level case before the National Labor Relations 
Board involving the ‘‘flag of convenience” question, the Department, at 
the request of the Panamanian, Honduran, and Liberian Governments, 
transmitted to the Board ‘‘for such consideration as the Board may wish 
to give them,’’ certain diplomatic notes from those governments protesting 
any assertion of jurisdiction by the Board over ships flying their flags.®* 

2. General policy statements. The Office or Department may issue a 
general statement of its policy or position with respect to a certain ques- 
tion, in the expectation that this may be taken into consideration by 
tribunals adjudicating disputes involving that question. Thus, the well- 
known ‘‘Tate letter’’ indicated that the Department would henceforth 
follow the so-called ‘‘restrictive theory’’ of sovereign immunity, and would 


State Doctrine and the Rule of Law: A Reply,’’ 54 ibid. 141 (1960); and Comment, 58 
Mich, Law Rev. 100 (1959). For recent cases involving the act of state doctrine in 
relation to the Cuban expropriations, see Banco Nacional v. Sabbatino, 193 F. Supp. 
875 (S.D.N.Y., 1961) and Pons v. Republic of Cuba, 294 F. 2d 925 (D.O. Cir., 1961). 

20 See Stephen v. Zivnostenska Banka, Nat’l. Corp. cited in note 88 above. The 
‘‘passport cases’? are interesting examples of the courts’ conflict between a desire to 
accommodate the Executive in its foreign policy objectives and a desire to protect 
private rights. See, for example, Schactman v. Dulles, 225 F. 2d 988 (D.C. Cir., 1955) ; 
Bauer v. Acheson, 106 F. Supp. 445 (D.C., 1952); Briehl v. Dulles, 248 F. 2d 561 
(D.C. Cir., 1957); Kent v. Dulles, 357 U. S. 116 (1958); Dayton v. Dulles, 357 U. 8. 
144 (1958); Worthy v. Herter, 270 F. 24 905 (D.C, Cir., 1960); and Note, ‘‘Beliefs, 
Associations and Passports,’ 27 Geo. Wash. Law Rev. 77 (1958). 

91A foreign government may properly communicate with a court either directly or 
through its counsel and may participate in a suit as party or as amicus curias. See, 
for instance, as to assertions of a claim of sovereign immunity, U. 8. v. Deutches 
Kalisyndikat Gesellschaft, 31 F. 2d 199, 200 (S.D.N.Y., 1929), where the French 
Ambassador wrote directly to the court. And see Lauritzen v. Larsen, 345 U. 8. 571 
(1953), for an example of intervention as amicus by the Danish Government, and Romero 
v. International Terminal Operating Co., 358 U.'8. 354 (1959), for intervention as amici 
by the Danish and United Kingdom Governments. 

22 See West India Fruit and Steamship Company, 130 N.L.R. B. No. 46 (1961). See 
also the statement by Foreign Secretary Eden transmitted through the Department to 
the Grand Jury investigating the alleged cartel of the major international oil companies, 
In re Investigation of World Arrangements with Relation to the Production, ete. of 
Petroleum, 18 F.R.D. 280, 289 (D.D.C., 1952). Such transmittals have the defect of 
leaving the court guessing as to the Department’s position. In some cases, the Depart- 
ment’s refusal to take a positive position on the matter may be subject to the danger 
of being interpreted by the court as in effect a denial of the claim made in the com- 
munication, 
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not suggest immunity in cases where the foreign government was in- 
volved in acts of a private nature (jure gestionis).°° And in the so-called 
‘‘ Bernstein letter,” the Department indicated its view that the ‘‘Act of 
State’’ doctrine was not applicable to cases involving discriminatory actions 
of the Nazi regime.* 

8. Independent action bearing on court proceedings. The Department 
may take some independent action of its own which it believes may in- 
fluence the courts in certain ways. Thus, as part of the Yugoslav, Ru- 
manian and Polish Claims Settlement Agreements, it was agreed that the 
United States would lift so-called ‘‘Treasury Circular 655” restrictions on 
the sending of Government remittances to those countries, with the expecta- 
tion that this change of United States Government policy might also have an 
effect on certain decisions of State courts preventing the remittance of 
private estates and other funds to nationals in those countries.” In 
another instance, the Department entered into an ‘‘agreed interpretation’’ 
with Yugoslavia concerning the meaning of certain provisions of a United 
States treaty with Yugoslavia which later came under litigation in a 
State court.% 

4. Submission of views at the request of the tribunal. The Office may, 
at the specific request of the court or administrative agency concerned, 
furnish a legal opinion or statement of policy to that tribunal. Thus, 
in the Artukovic case, the Office, at the request of the Supreme Court, 
gave its opinion on the interpretation of certain provisions of the United 
States-Serbian Extradition Treaty.” In one instance, an official of the 
Office testified as an expert witness before the Federal Communications 


93 This letter was written to the Acting U. S. Attorney General. 26 Dept. of State 
Bulletin 984 (1952). And see National City Bank of New York v. Republic of China, 
348 U. 8. 356 (1956). 

94 This letter was written to plaintiff’s attorney. See Dept. of State Press, Release, 
No, 296 of April 27, 1949, on ‘‘ Jurisdiction of U. 8. Courts Re Suits for Identifiable 
Property Involved in Nazi Forced Transfers,’’ and Bernstein v. N. V. Nederlandache- 
Amerikaansche, ete., 210 F. 2d 875 (C.A. 2, 1954). And see for other examples, Kennett 
v. Chambers, 65 U. 8. (14 How.) 88 (1852); Bank of China v. Wells Fargo Bank and 
Union Trust Company, 92 F. Supp. 920 (N.D. Cal, 1950), app. dismissed, 190 F. 2d 
1010 (C.A. 9, 1951); The Maret, 145 F. 2d 431 (O.A. 3, 1944); Latvian State SS Line v. 
McGrath, 188 F. 24 1000 (C.A.D.O., 1951), cert. denied, 342 U. 8. 816 (1951); and 
Banco Nacional v. Sabbatino, 193 F. Supp. 376 (S.D.N.Y., 1961) (app. docketed C.A. 2). 

95 See 31 U.8.0. 128 and 31 O.F.B. 211; and see, generally, e.g., Arenson, ‘‘Interna- 
tional Procedural Problems in the Administration of Estates and Trusts,’’ 1959 Pro- 
ceedings, ABA Section of Int. and Comp. Law 60; Berman ‘‘Soviet Heirs in American 
Courts,’’ 62 Col. Law Rev. 257 (1962); and In re Offinger’s Estate (Application of 
Popovic), 215 N.¥.8. 2d 642 (N. Y. Surr. Ct., Nassau Oty., 1961). 

96 Bee In re Stoich’s Estate, 220 Ore. 448, 349 Pac, 2d 255 (1960), rev’d. sub nom. 
Kolovrat v. Oregon, 866 U. 8. 187 (1961). 

97 Karadzole v. Artukovic, 855 U. 8. 398 (1958) (Per Curiam Opinion does not 
mention State Dept. Memo.). For course of this interesting extradition case, see 
Artukovie v. Boyle, 107 F. Supp. 11 (S.D. Calif., 1962), rev’d., Ivancevie v. Artukovie, 
211 F. 2d 565 (C.A. 9, 1954), cert. denied, 348 U. 8. 818 (1954); Karadzole v. Boyle, 
247 F. 24 198 (C.A. 9, 1957), rev’d., 355 U. B. 893 (1958). An example of a court 
specifically requesting the Department’s views as to a question of sovereign immunity 
is found in Sullivan v. State of Sao Paulo, 122 F. 2d 355 (2d Cir., 1941). 
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Commission as to the meaning of certain provisions in the International 
Monetary Fund and International Bank for Reconstruction and Develop- 
ment constitutive agreements relating to privileges as to telegraphic 
transmissions.*® f 

5. Direct or indirect intervention. The Office may at its own instance 
or the instance of another government agency seek to directly influence 
the tribunal with respect to a particular case by requesting the Department 
of Justice to either intervene in the matter in an amicus capacity, or to 
transmit to the court certain views of the Department.®® Thus, in the 
later stages of the recent Sea-Level case before the National Labor Rela- 
tions Board, the Department (together with the Department of Defense) 
requested the Department of Justice to intervene for the purpose of filing 
an amicus brief discussing certain issues involved. This same course 
was followed in a Federal case involving an attack on the constitutionality 
of the Warsaw Convention,‘ and in a case involving the question of the 
continued force of the extradition treaty with Serbia.1 Again, in a 
Federal court case involving interpretation of the United States-Mexican 
Migrant Labor Agreement, the Department submitted to the court at the 
request of the Department of Labor a letter giving its view on the pro- 
visions in question,?°? and in a case involving the right of an alien to 
inherit under the United States-German Treaty of Commerce, the De- 
partment wrote a letter to the Attorney General setting out the Depart- 
ment’s position, which was transmitted to the court..* The Department’s 
practice of intervening in judicial proceedings to file suggestions of sover- 
eign and diplomatic immunity is, of course, well known. 


The Office’s decision as to whether action of one of these various types 
is appropriate in a given situation is an extremely difficult one to reach. 
In appropriate cases, the Office has been willing to serve a purely ‘‘post 
office’’ function for foreign governments; has met specific requests for 
its views from Federal or State courts, administrative agencies, or other 
State and Federal officials; has been willing to intervene directly in a 


98 Testimony of Michael Cardozo, Assistant Legal Adviser for Economie Affairs, in 
IBRD v. All American Cable and Radio et al, FCO Docket No. 9362, Nov. 20, 1951. 

90 See, generally, Note, ‘‘Federal Intervention in Private Actions Involving the 
Public Interest,’’ 65 Harvard Law Rev. 319 (1961). 

100 West India Fruit and Steamship Company, 130 N.L.R.B. No. 46 (1961). Brief 
for the United States filed November, 1960. 

101 Pierre v. Eastern Airlines Inc., 162 F. Supp. 486 (D.N.J., 1957). 

103 ITvancevic v. Artukovic, 211 F. 2d 565 (C.A. 9, 1954), cert. denied, 348 U. S. 818 
(1964). : 

108 Loop Labor Coop. v. McDonald, ete., No. 2204, U.S.D.C., N.D. Texas, June 8, 1957. 

104 Clark v. Allen, 331 U. S. 503 (1947). For other instances, see Rogers v. Oheng Fu 
Sheng, 177 F. Supp. 281 (D.D.C., 1959), rev’d., 280 F. 2d 663 (C.A.D.C., 1960), cert. 
denied, 364 U. S. 891 (1960); Vermilya-Brown Co. v. Connell, and Foley Bros. v. 
Filardo, note 86 above. See also Haas v. Humphrey, 246 F. 2d 682 (CA.D.C., 1957), 
cert. denied sub nom. Haas v. Anderson, 355 U. S. 854 (1957), for an example of a 
party’s attempt to use a Department statement in later litigation. See Anderson v. 
N. V. Transandine Handelmaatschappij, 289 N. Y. 9, 43 N.E. 2d 502 (1942), for an 
illustration of a detailed Department attempt to influence the court. 
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proceeding to file an indication either of sovereign or diplomatic im- 
munity; and has been willing to intervene in an appellate proceeding to 
suggest the reversal of what it considérs an incorrect interpretation of 
international law or an international agreement by a lower court. The 
Office has, however, been reluctant to furnish its unsolicited views to the 
courts in other instances, or to supply its views to private practitioners 
for use in litigation, except where special facts or circumstances justifying 
such action are present. 

The considerations that bear on the Office’s decisions in these respects 
probably include the following: on the one hand, since decisions of the 
courts or administrative agencies involving foreign affairs or international 
law vitally affect the Department’s responsibilities in the field of foreign 
relations, the Office has a clear duty to see that any such decisions are 
made by the courts only after full exposure to, and careful study of, all 
the various factual, policy, and legal considerations involved. As the 
agency uniquely responsible for foreign policy, and possessed of special 
expertise and knowledge in the field of foreign relations and international 
law, the Department may alone be in a position to ensure such full 
consideration by the court. On the other hand, the Office is reluctant to 
take any action which might be construed as an attempt to interfere with 
or intrude upon the independence of such courts and agencies, and is sensi- 
tive to possible charges that it is taking sides in a private dispute or 
exerting its official weight unfairly. In addition, intervention, even at 
the request of the court, carries the risk of at least seeming to commit 
the Department to a particular position internationally, and may create 
considerable embarrassment for the Department if the court does not 
accept its view. Intervention may also involve the Office in difficult 
subsidiary questions, as where its views are based on confidential informa- 
tion which it cannot reveal to the court, or where a party demands to 
cross-examine the Department on its legal or policy views. 


105 Some of these problems are illustrated by the interesting recent case of Application 
of Qantas Empire Airways Ltd. (CAB Docket 11826), now before the Civil Aeronautics 
Board. Qantas’ claim to fly to the United States on a certain route was in part 
dependent upon the interpretation of certain words in the U. S—Australian Air Transport 
Agreement. The Hearing Examiner asked the Department for such an interpretation. 
The Department’s opinion supported the right of the Australian carrier to fly the 
particular route under the agreement. However, the Hearing Examiner, on the basis 
of oral testimony and legal arguments elicited after the Department’s opinion had 
been rendered, rejected the Department’s view and denied the application. Without 
regard to the merits, it is interesting to note that procedures of this nature put the 
Department in the position of having publicly expressed itself on the issue, and that 
the rejection of the application ean be argued by Australia to constitute a breach of 
international obligation already conceded by the Department. Moreover, although the 
Department studied material furnished by the litigants before rendering its opinion, 
the Department was not at that time exposed to the new testimony and legal arguments 
later developed. Finally, since its further views were not requested by the Hearing 
‘Examiner, the Department is placed in a position where it must take a positive initiative 
and affirmatively inject itself into the dispute, if it wishes either to revise or to defend 
its opinion, or else act at the level of Presidential approval if the Board rejects its views. 
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Tre Orrick AND INTERNATIONAL Law—Some FINAL OBSERVATIONS 


It would be over-simplifying the situation to attempt to distinguish 
a characteristic Office ‘‘approach’’ or ‘‘point of view” toward international 
law. This article may be concluded, however, with some personal im- 
pressions concerning international law and the Office’s practice of it 
which have resulted from experience in the Office and may possibly 
reflect at least certain Office attitudes in this respect. 


First, an attorney cannot practice in the Office of the Legal Adviser 
without gaining a firm conviction of the reality of international law— 
an acute awareness of the extremely meaningful and generally effective 
rôle that international law actually performs in regulating the conduct 
of nations and in making the international community work. The at- 
torney becomes particularly aware both of the vast web of legal obligations 
which bind nations together 2°’ and of the fact that these obligations are 
generally respected and observed. As a consequence, the practice of 
international law takes on the character of a very serious and vital business 
with stakes of great consequence. 


Experience in the Office tends also to impress one deeply with the 
logic in terms of national interest of a policy of compliance with inter- 
national law. There is, of course, in the American tradition, a strong 
legal and moral element—a sense of commitment to law and order— 
that undoubtedly plays a great part in forming our attitudes toward such 
compliance.°* But beyond this, an attorney who deals daily with such 
matters cannot fail to see the strongly practical considerations that re- 
quire the same view. Thus, observance of at least minimum rules of 
the game is an essential precondition to achieving any sort of benefits 


An awareness of these types of procedural difficulties plays a part in the Department’s 
reluctance to become involved in such cases at the initial stage of the proceedings. 
However, it may be suggested that as a general rule it seems only fair to litigants that 
any opinion the Department may render in such a case set forth its arguments for its 
legal conclusions, even though this may open its opinion to attack, 

106 See Jessup, ‘The Reality of International Law,’’ 18 Foreign Affairs 244 (1940). 
The fact that international law does not presently solve al world problems does not 
mean that it does not perform a most important, if often undramatic, function. Thus, 
at the height of the Berlin crisis, the U. 8. mail, pursuant to international agreement, 
got through to Moscow. 

107 Some idea of the extent of this web of obligations ean be gleaned from scanning 
the eight volumes of Hackworth’s Digest of International Law, which cover only the 
years 1920 to 1940, or the 12 volumes (some 30 books) of United States Treaties and 
Other International Agreements, which cover only the years since 1950. United States 
treaties and international agreements with other countries range from the United Nations 
Charter and NATO Treaty to the Shrimp Fishing Convention with Mexico and the 
Agreement with Ohile on Third Party Radio Broadcasting by Amateurs. 

108 The present Legal Adviser, the Honorable Abram Chayes, stated in a speech on 
April 29, 1961, before the American Society of International Law: ‘‘For us and our 
associates . .. whether we will profess to live by the law is not an issue of policy 
on which we have alternatives. The answer is inherent in our national tradition, in 
our culture, and it is implicit in our avowal at birth of ‘a decent respect for the 
opinion of mankind.’ >? 1961 Proceedings, American Society of Int. Law 202, 205. 
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from international relations; and, over the long run, a nation must gen- 
erally give in order to receive in the field of international dealings. I£ 
a country wishes good treatment for itself and its citizens from other 
countries, and desires to avoid possible discrimination and retaliation, its 
most reasonable course is to comply with international law. Moreover, 
international propriety and law-observance have assumed increased prac- 
tical importance in both domestic and international politics in the present- 
day world. Finally, and perhaps most important, with the increasing 
dangers of resort to force as an instrument of settlement of international 
disputes, the development of international law as a means of settlement 
has become not only a wise investment but an urgent imperative to 
survival. 

The task of finding ways to work out international disputes tends also 
to develop in the Office attorney what might be called a pragmatic or 
functional approach to international law—a tendency to view that law 
less as a body of fixed and unchangeable rules than as a flexible tool for use 
in forging real solutions to practical problems of international order. 
Perhaps as an outgrowth of common-law training, there is a working habit 
of viewing new and unique areas of problems on a case-by-case basis at 
first, and letting the law work itself out, rather than jumping immediately 
into the enunciation of broad principles. In general, precedent and 
authority, while important, do not preclude analysis in terms of sensible 
result and workable rule. 

Practice with the Office tends further to impart a deep sense of the 
practical limits that national attitudes—both our own and those of other 
nations—impose on the scope and possibilities of international law in any 
given world climate of opinion.7*° One sees that it is an up-hill struggle 
to attempt to regulate through law conduct that states simply are not 
yet ready or willing to have regulated; that a ton of treaties will not solve 
& problem as to which an essentially political consensus has not previously 
been reached ; and that any attempt to use the mechanisms of international 
law beyond their strength entails a risk of their breaking. On the other 
hand, experience with a sufficient number of unsuccessful negotiations or 
other efforts in international regulation teaches that the Republie does 
not in fact crumble if such experiments fail and that results sometimes 
exceed expectations. 


109 This is perhaps illustrated by the Office’s somewhat skeptical attitude toward the 
establishment of definite limits to ‘‘airspace’’ and ‘‘outer space.’’? See Becker, 
‘‘United States Foreign Policy and the Development of Law for Outer Space,’’ Navy 
JAG Journal (Feb., 1959), p. 4 

110 The importance of such practical limitations is reflected in such writings as 
Olarence Morris, ‘‘Peace through Law: The Role and Limits of Adjudication,’’ 1960 
Proceedings, American Society of Int. Law 15; 109 U. Pa. Law Rev. 218 (1960); 
De Visscher, Theory and Reality in International Law (trans. Corbett, 1957); Corbett, 
Law and Society in the Relations of States (1951); and Stone, Quest for Survival: 
The Role of Law and Foreign Policy (1961). 

111 The Antarctic Treaty is a good example of an undertaking, in which the Office 
played a major part, which many people said could not be auccessful. See Hayton, 
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Working each day in this field, the Office attorney sees particularly 
clearly the pressing need for a greater rôle for adjudicative techniques as 
an instrument in the settlement of international disputes,“? and the de- 
sirability of expanding the use of the International Court at every oppor- 
tunity. At the same time, one may become somewhat pessimistic as to 
the likelihood of adjudication performing a major rôle in this respect 
for some time to come. Many of the matters requiring resolution are 
of such political and social complexity as not to be conducive to usual 
adjudicative techniques.4* Moreover, experience suggests that when 
states are willing and ready to reach agreement on problems between 
themselves, they are generally able to do so now through existing techniques 
of diplomacy and negotiations;“* when they are not ready to do so, 
attempts to force the parties into adjudication may risk increasing rather 
than lessening tensions. In practice, the barrier to resolution of disputes 
seems less often the existence of honest disputes as to fact or law un- 
resolvable by techniques other than formal adjudication, than deep differ- 
ences in what states consider to be their national interest. ™5 In such 
cases, the imposition of a requirement of authoritative decision in favor 
of one or the other party may provide a less stable and satisfactory solution 
than continued attempts at negotiation and compromise. 


‘*The Antarctic Settlement of 1959,’? 54 A.J.I.L. 849 (1960); Taubenfeld, ‘‘A Treaty 
for Antarctica,’’ International Conciliation, No. 531 (1961). See also U. 8. Proposal 
on International Co-operation in Peaceful Uses of Outer Space, adopted unanimously 
by the U. 8. General Assembly, Dec. 20, 1961, 46 Dept. of State Bulletin 185 (Jan. 
29, 1962); reprinted below, p. 946. 

112 See, generally, references cited in note 76 above. 

13 ee Lon L. Fuller, ‘‘ Adjudication and the Rule of Law,’’ 1960 Proceedings, 
American Society of Int. Law 1. 

114 Contrast, for instance, the Soviet Union’s intransigent position in the lend-lease 
negotiations with its willingness to compromise and accommodate to U. 8. needs 
during negotiation of the U. 8.-Soviet aviation bilateral agreement, which was initialed 
by the parties but, as a result of political factors, has not yet been signed. 

116 And see De Visscher, ‘‘Reflections on the Present Prospects of International 
Adjudication,’? 50 A.J.LL. 467, 474 (1956), where he comments: ‘f... all things 
considered, the present slowing down of judicial activities must be attributed much 
less to a deterioration in their spirit or to the imperfections of their method than to 
external failures of a strictly political nature which paralyze the role of all inter- 
national law in international relations. Extreme political tensions today weigh heavily 
upon the attitude of governments, which are already little inclined to divest them- 
selves of the settlement of their disputes in favor of international tribunals. They 
fear both the effect of the process and the repercussions, however distant, of the 
judgment. It is better to recognize this reality clearly than to wander afield in the 
search for procedural reforms which remedy nothing.’? 

116 Professor Bishop bas pointed out that ‘‘In our enthusiasm as lawyers for the use 
of the judicial process, we must not forget the need for orderly change in legal rights 
throngh negotiation assisted by political processes.’’ Bishop, ‘‘The International 
Rule of Law,’’ 59 Mich. Law Rev. 553, 574 (1961). 
` And see Metzger, ‘‘Settlement of International Disputes by Non-Judicial Methods,’’ 
48 A.J.LL. 408 (1954); and Sohn, ‘‘The Role of International Institutions as Conflict 
Adjusting Agencies,’? 28 Ohicago Law Rev. 205 (1961). Perhaps the most im- 
portant réle for the International Court of Justice in the near future will be not in 
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Experience with the State Department is also likely to make one par- 
ticularly conscious of the extent to which the maintenance of sound inter- 
national relations and the effective resolution of international problems 
frequently require a higher standard of comity and accommodation than 
existing international law may at any one time provide. This is particu- 
larly true in situations of overlapping or conflicting national jurisdiction.“ 








the area of resolution of disputes between states, but rather through the use of its 
advisory opinion function to strengthen the réle and powers of international organiza- 
tions such as the United Nations. The potential importance of this function is already 
obvious from the recent General Assembly request for the Court’s advisory opinion 
concerning the binding character of the Assembly’s assessments for United Nations 
peace-keeping operations, such as in the Congo, and the United Nations Emergency 
Force in the Near East (Financial Obligations of Members of the United Nations, 
LC.J. Folio 49). 

117 These cases of conflicting or concurrent jurisdiction, where one state may po- 
tentially require conduct another forbids, constitute one of the most interesting and 
diffioult situations calling for prochen: accommodation. See, generally, A.L.I. Bestate- 
ment, Ch. 3, Sees. 37-65. , 

An excelent case study in this area involves the application of various types of 
American laws, such as the National Labor Relations Act, to certain foreign-flag ships. 
See Lauritzen v. Larsen, 345 U. 8. 571 (1958); Benz v. Compania Naviera Hidalgo, 
358 U. S. 188 (1957); Navios Corp. v. NMW, 402 Pa, 325, 166 A.2d 625 (1960), cert. 
denied, 866 U. S. 905 (1961); Incres Steamship Company v. IMWU, 10 N.Y. 24 218, 
176 N.E. 2d 719 (1961), eert. granted, 368 U. 8. 924 (1961); West India Fruit 
& Steamship Oo., 180 N.L.R.B. No. 46 (1961), and the series of subsequent N.L.R.B. 
eases applying the Labor Act to ‘‘flag-of-eonvenience’’ ships; and see Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. Supp. 82 (D.C, 1962), and 
Empresa Hondurena de Vapores 8.A. v. McLeod, 800 F. 2d 223 (O.A. 8, 1962), enjoining 
an election ordered in United Fruit Co., 134 N.L.B.B. No. 25 (Petition for cert. filed 
by the Board in both cases, Oct. term, 1961). See, generally, on the ‘‘flag of conven- 
ience’’ problem, McDougal, Burke and Vlasic, ‘‘The Maintenance of Public Order at 
Sea and the Nationality of Ships,’’ 54 A.J.I.L. 26 (1960); Comment: ‘‘The Effect of 
United States Labor Legislation on the Flag of Convenience Fleet,’’ 69 Yale Law J. 498 
(1960); and Note, ‘‘Panlibhon Registration of American Owned Merchant Ships,’’ 
60 Columbia Law Rev. 711 (1960). The Supreme Court may clarify this issue in its 
review of the Incres case, cited above. 

Another type of situation is presented by the application of American antitrust 
laws to foreign subsidiaries of U. S. firms, or to wholly foreign concerns, See, e.g., U.S. 
v. Imperial Chemical Industries, Ltd., 105 F. Supp. 215 (8.D. N.Y., 1952), and British 
Nylon Spinners Ltd. v. Imperial Chemical Industries, Ltd., [1952] 2 All H.R. 780 
(C.A.), [1954] 8 All E.R. 88 (Ch.); U. 8. v. Holophane Company, 119 F. Supp. 114 
(D.C. 8.D. Ohio), aff’d, 352 U. 8. 908 (1956); Note, ‘‘Extraterritorial Application 
of the Anti-trust Laws,’’? 69 Harvard Law Rev. 1452 (1956); and Fugate, ‘‘ Antitrust 
Law and International Trade,’’ 1959 U. of Minois Law Forum 387 (1959); Becker, 
‘(The Antitrust Laws and Relations with Foreign Nations,’’ 40 Dept. of State Bulletin 
272 (1959); Note, ‘‘Extraterritorial Application of the Antitrust Laws: A Oonflict of 
Laws Approach,’’? 70 Yale Law J. 259 (1960). 

A third type of situation involves demands by U. 8. courts or regulatory ageda 
for documents in the hands of foreign concerns. Bee, e.g., Société Internationale v. 
Rogers, 857 U. 8. 197 (1958); Montship Lines Ltd. v. Federal Maritime Board, 295 F. 
2a 147 (D.C. Cir., 1961); Application of Chase Manhattan Bank, 192 F. Supp. 817 
(S.D. N.Y., 1961); and in re Grand Jury Subpoena Duces Teeum, 72 F. Supp. 1018 
(B.D. N.Y., 1947). 


A fourth type of situation involving potentinl conflicta of criminal jurisdiction 
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In cases of this type, such extra-legal considerations as a general interest in 
amicable relations, a desire for reciprocal treatment, and a fear of re- 
taliation will inevitably play an important rôle in bringing about the 
mutual accommodation of state interests.17* Of course, mutual abstention 
in situations of this nature itself constitutes a creative factor in inter- 
national law. 


Finally, a brief comment on the rôle of the Office of the Legal Adviser 
vis-a-vis the community of those interested in international law. As a 
consequence of the power and importance of the: United States, its attitudes 
and actions as regards international law tend inevitably to influence 
strongly the general content and direction of development of that law. 
For this reason, those attitudes and actions are of importance not only to 
other foreign offices but also to American and foreign scholars and prac- 
titioners interested in this field, who look to the Office for leadership. 
They expect the Office to show initiative and imagination in seeking new 
ways to advance international law, and expect it to be responsive to any 
such ideas developed by others. It is not, however, clear that the Office 
has adequately performed this function. Some thought might be given 
to increasing its réle in this area in the future. 

As a minimum step in asserting such leadership, the Office might seek 
to develop closer relations and better communications with American 
professional societies, Bar Association committees, and law schools.™° 
Such closer liaison would potentially benefit not only practitioners and 
scholars outside the Office, but the Office itself. Thus, it is inevitable that 


arising out of the stationing of United States military forces abroad has been in some 
cases handled by ‘‘status of forces’? agreements. See, ¢.g., Note, ‘‘Criminal Jurisdic- 
tion over American Armed Forces Abroad,’’ 70 Harvard Law Rev. 1043 (1957); 
Baxter, ‘‘Jurisdiction over Visiting Forces and the Development of International 
Law,’’ 1968 Proceedings, American Society of Int. Law 174, and comments following. 

118 A former Legal Adviser pointed out: ‘‘We are under obligation to continue 
dealing with foreign governments, whether or not we agree rationally or legally with 
the arguments presented by their representatives. And there are definite limits to the 
extent to which we can impose our will upon them. The practice of diplomacy is 
more often accommodation than deciston.’’ Becker, ‘‘The Antitrust Laws and Rela- 
tions with Foreign Nations,’’? loc. off. 273. On the concept of ‘‘comity,’’ see 
Hilton v. Guyot, 159 U. S. 113 (1896), and RSFSR. v. Cibrario, 235 N.Y. 255, 139 
N.E. 259 (1928). 

119 The Office has not been active in fostering such relationships, although the recently 
established regular section of the A.J.LL. dealing with ‘‘U. S. Contemporary Practice 
Relating to International Law,’’ which is presently prepared by a group of Office 
attorneys, represents a good beginning in this respect. Moreover, with the exception 
of occasional law review or journal articles, the influence of the professional societies 
and law schools on the Office has not been substantial. In part, the burden of Office 
work makes it difficult for its attorneys to keep abreast of outside thinking, even 
though they are in a sense the ‘‘addressees’’ of many of the reports and articles, 
In part, such outside thinking is often somewhat unrealistic in terms of the practical 
problems faced by the Office, and occasionally represents the lobbying of special 
interests rather than impartial scholarship and thought. An exception, which has 
had a stimulating influence on the Office, is the work of the American Law Institute 
in its ‘‘ Restatement of the Foreign Relations Law of the United States.’? 
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the press of daily work leaves the Office little leisure for concentration 
on many of the deeper issues and long-range problems of international 
law, or for such necessary tasks as informing and educating the public as 
to the nature of and need for international law. These are réles, for 
example, which the professional societies and law schools might well and 


' usefully perform. 


One way of creating such closer contacts might be through the estab- 
lishment by the Legal Adviser of an Advisory Committee on International 
Law, which could conceivably provide a convenient mechanism for facili- 
tating the flow of new ideas into the Office, and for obtaining the assistance 
of the professional societies and law schools in the study in depth of long- 
term problems. Whether such an Advisory Committee would prove of 
value would, of course, depend on the quality of its membership and the 
degree to which it could find areas in which to perform useful functions. 
The establishment of such an Advisory Committee, or the creation of other 
means to attain these objectives, might, however, merit study. 


CoNncLUsION 


This article has attempted to suggest the prominent part that the Office 
of the Legal Adviser plays in the conduct of international relations by 
the United States, and the desirability of greater public knowledge of 
the policies and procedures of that Office as an aid in understanding, uti- 
lizing, and seeking to develop international law. In particular, it is 
hoped that what has here been said will serve to focus greater attention 
on the center of the international law stage—the actual operations of 
foreign offices and their legal staffs—and to bring the attention of prac- 
titioners and scholars to bear on the practical problems and accommoda- 
tions involved in the process of international adjustment through law. 


SOVIET ATTITUDE TOWARD INTERNATIONAL 
SPACE LAW * 


By Rogert D. CRANE 


Director, Space Rescarch Institute, World Rule of Law Center 


A. THE IDEOLOGICAL OFFENSIVE 


The injection of nuclear armaments and modern delivery systems into 
Communist world strategy, together with shifts in the balance of world 
political and economic power, have caused basic revisions in Soviet 
theories of war, politics, and international law. The Soviets now consider 
that modern armaments operate independently of the social-political 
struggle and that modern war can and must be avoided. The Soviets also 
believe that shifts in the world balance of political and economie power 
have put the Soviet Union in a good position to wage successful economic, 
political, and ideological ‘‘war.’’ Furthermore, the combination of a 
nuclear stalemate and the shifting balance of power enables the Soviets 
to conduct this ‘‘war’’ with a minimum of risk. 

These favorable conditions have caused the Soviets to shift increasingly 
from a defensive to an offensive strategy, and to do so not only in the 
economic and political fields, but in the field of international law. The 
Soviets are fundamentally re-evaluating their approach to international 
law. The problem is no longer, as it was just a few years ago, whether 
or not one should rely on international law ag an instrument of foreign 
policy. The value of international law is now beyond question. Nor is 
the problem basically even what elements of traditional international law 
can serve the political requirements of the moment. The problem now 
is whether and to what extent one can create and rely on an entirely 
new ‘‘OCommunist’’ international law. 

The Soviets consider that the balance of world power has shifted far 
enough to enable them to begin to replace in its entirety traditional inter- 
national law developed to serve ‘‘capitalist’’ interests, with a new 
international law designed to serve the interests of international Com- 
munism. The problem, for the Communists, in fact, increasingly is not 
what kind of international law can be created, but how soon they can 
create it. The creation of this new international law is to be accomplished 
essentially by an ideological battle The importance which the Soviets 
attach to this ideological war of law is evidenced by pronouncements in 


ccs 


basic theoretical works on the ‘‘inevitability of ideological war over the 


* This article is condensed from a background study prepared for the Committee on 
Aeronautical and Space Sciences, United States Senate. 
1See Section G below on Peaceful Co-existence and International Space Co-operation. 
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generally recognized principles of international law.’’? The Honorable 
V. M. Koretsky, who now serves as the Soviet judge in the United Nations’ 
principal legal organ, the International Court of Justice, called for 
increased sophistication of Soviet international legal scholars, because ‘‘in 
the field of international law there is taking place an ideological battle.’’® 

The transformation of the function of international law from static 
defense to dynamic offense is perhaps best illustrated by the development 
of Soviet space law. The Soviets consider that the balance of space 
power is strongly weighted in their favor and that, accordingly, the possi- 
bilities here of developing ‘‘Communist’’ law are very great. 

The Soviets have increasingly emphasized that the chief problem of 
space law is the determination of [Communist] principles to govern the 
legality of specific types of space activities. In order to apply these new 
principles, commonly known as the ‘‘laws of peaceful co-existence,’’ to 
specific space activities, the Soviets first were faced with the problem of 
determining the extent and the nature of outer space. Analysis of the 
development of Soviet law on the extent and nature of outer space indi- 
cates that this development itself represents part of the growth of the 
‘laws of peaceful co-existence.’’ 4 


B. DELIMITATION OF OUTER SPACE 


The Soviets’ emphasis on the ideological and political nature of space 
law has caused them to oppose any delimitation of the extent of outer 
space which would separate ‘‘outer space’’ from the context of the global 
politico-legal arena The Soviets consider that the legality of aerospace 
activities depends primarily upon political and ideological evaluation of 
the nature and function of the specific activity rather than on the activity’s 


2M. A. Arshanov, ‘‘Gosudarstvo i Pravo v ikh Sootnoshenii’’ [State and Law in 
Their Interrelations] 96 (Moscow, 1960). Dr. Arzhanov attacked those who, before 
the period of peaceful co-existence (specifically 1950-1955), tried to ascribe ideological 
significance to traditional international law by fitting it into a Marxist framework of 
base and superstructure. An additional reason for the emphasis on this ideological 
battle is the conclusion of Soviet specialists on ‘‘bourgeois’’ law that the battle 
between Communism and anti-Communism is ‘‘shifting progressively from the fleld of 
economics to the field of the political and legal superstructure.’’ V. A. Tumanov, 
paper delivered at the First Annual Meeting of the Soviet Association of Political 
Sciences in March, 1961, reviewed in Sovetskoye Gosudarstvo i Pravo, July, 1961 
(No. 7), p. 188. l : 

8V. M. Koretsky, paper delivered to the Second Annual Meeting of the Sovie 
Association of International Law in February, 1959, reviewed in 1959 Sovetskiy Yez- 
hegodnik Mezhdunarodnogo Prava (hereafter cited as Soviet Yearbook of International 
Law) 421 (Moscow, 1960). 

«By way of caveat, it should be noted that the ideological and politicized nature 
of Soviet space law, together with the constant state of flux in Soviet space legal de- 
velopment, makes it hazardous to state categorically what the Soviet position is on any 
specific space legal problem. In order to make any statements at all, it is often neces- 
sary to infer the Soviet position from the context of discussions or even to deduce the 
position from the writings of two or more Soviet authors, 


4 
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vertical location.” Nevertheless the Soviets emphasize their willingness 
to delimit outer space, even by drawing a boundary at a low altitude.® 
This willingness, however, is contingent upon substantial concessions on 
the part of the United States to remove any ‘‘advantages’’ the United 
States might possibly gain from a delimiting agreement and to improve 
accordingly the over-all military, political, and economic posture of the 
U.S.S.R." l 

The delimitation of the extent of outer space is meaningful only in 
terms of what is being delimited, i.e., in terms of the nature or status of 
outer space. Analysis of the Soviet attitude toward international law 
in outer space is facilitated, however, by examining first the problem of 
space delimitation, because Soviet space legal ideology developed first in 
discussions on the delimitation of outer space. Only gradually did the 
emphasis shift to the nature of what was to be delimited. 

As a first approximation, it may be stated that the Soviets have always 
considered that lack of national sovereignty is the distinguishing feature 
of the nature of outer space. The problem of delimiting outer space 
therefore becomes one of determining where national sovereignty stops, 
t.¢., of determining sovereignty’s vertical extent or upper limit. The 
development of the Soviet approach to this problem of the vertical extent 
of sovereignty has shifted steadily away from defensive reliance on tradi- 
tional international legal principles and toward reliance on the introduc- 
tion of new ‘‘socialist’’ international legal principles designed to facilitate 
the advance of world Communism. 

The Soviets first approached the problem of establishing vertical limits 
of sovereignty in terms of the traditional rules of air law. They con- 
sidered that the problem was identical with the problem of establishing a 
boundary between airspace and outer space. Prior to 1957, Soviet legal 
scholars wrote voluminously on problems of air law, but were concerned 
primarily with the protection of the ‘‘complete and exclusive sovereignty”? 


6 Although the Soviets thus support what is known as the ‘‘civil-law functional 
approach”? (as distinct from the common-law case-by-case functional approach) to 
space law, their desire for flexibility has caused them to oppose the extreme concept 
of an ‘‘aerospace continuum,’’ which would eliminate the distinction between airspace 
and outer space. Of course, they strongly oppose the idea of a ‘‘conceptual identity’’ 
of outer space, which would divorce outer space entirely from terrestrial political and 
military realities. They also oppose the static elements of ‘‘systems analysis’? and 
‘‘game theory’’ applications of the functional approach. 

6 Thus at the October, 1959, Moscow Space Policy Symposium, the Executive Seere- 
tary of the Space Law Commission of the U.S.S.R. Academy of Sciences stated: ‘‘If 
security is ensured, I believe that the possibility of establishing a relatively low limit 
for the applicability of state sovereignty above land space is quite real.’’ G. P. 
Zhukov, ‘‘Conquest of Outer Space and Some Problems of International Relations,’’ 
International Affairs, November, 1959 (No. 11), p. 95; English in ‘‘Communist View- 
points: Guides to the study of Communist views on the legal problems of space 
exploration, Bibliography, and Communist Articles,’’ prepared by Robert D. Crane 
as Part IV of Legal Problems of Space Exploration, A Symposium, p. 1083 (1400 pp., 
ed. Eilene Galloway, Committee on Aeronautical and Space Sciences, U. S. Sen. Doe. 26, 
87th Cong., 1st Sess., March, 1961, hereinafter referred to as 1961 Senate Symposium). 

T See, for example, note 19 below. ‘ 
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of the U.S.S.R. over its airspace against the capitalists who allegedly were 
attempting to gain power over the airspace of other countries by the use 
of such principles as ‘‘freedom of the air’’ and ‘‘open skies.’ These 
Soviet scholars considered that the traditional formula ‘‘complete and 
exclusive sovereignty over the airspace of the U.S.S.R.” was sufficient to 
determine the upper limit of sovereignty, although it is obvious that the 
vertical extent of sovereignty cannot be defined in terms of an indefinite 
quantity termed ‘‘airspace.’’ 

Soviet scholars were careful not to commit the Soviet Union to any 
position on the vertical limits of airspace in terms of miles; and, to avoid 
any misunderstandings, they were careful not even to depart from the 
traditional phraseology of the early 20th century, which recognized only 
two layers of air, the troposphere and the stratosphere. Accordingly, 
even Kozheynikov’s textbook of 1957, which, until the 1961 edition, was 
the principal international law text used in Soviet law schools, states 
(page 187) that ‘‘airspace includes all the air cover (atmosphere); its 
lower layers (troposphere), and the upper layers (stratosphere). The 
only Soviet law text to deviate from this stereotyped formula and mechani- 
cally interpret ‘‘stratosphere’’ in terms of miles, thus restricting Soviet 
flexibility, was condemned for ‘‘recommended use’’ in law schools because 
of ‘‘technical and ideological inadequacy.’’ ® 

The utility of the indefinite concept of ‘‘airspace’’ was proven in 1956, 
when the Soviets used the ‘‘complete and exclusive’’ formula to counter 
United States arguments that there were no international legal provisions 
applicable to its high-altitude balloons which drifted over the Soviet Union. 
The Soviets pointed out their Air Code provision proclaiming ‘‘complete 
and exclusive sovereignty over the airspace of the U.S.S.R.” and appealed 
to the writings of leading French and British publicists in support of the 
position that, in accordance with this formula, Soviet sovereignty extended 
upwards usque ad coelum, i.e., without any limitation within the airspace 
or atmosphere.” On the basis of existing scientific knowledge about the 


8 Vadim I. Lisoveky, ‘‘Mezhdunarodnoye Pravo’? [International Law] 160 (Kiev, 
1955, edited by A. M. Ladyzhensky). See George Ginsburgs, ‘‘The Teaching and 
Study of International Law in the USSR,’’ Proceedings, Section of International and 
Comparative Law, American Bar Association, 1961, p. 313, commenting on the review 
of Lisovsky’s book in Sovetskoye Gosudarstvo i Pravo, June, 1956 (No. 6), pp. 121-124. 

9A. Kislov and B. Krylov, ‘‘State Sovereignty in Air Space—A Generally Accepted 
Principle of International Law,’’ International Affairs, March, 1956, p. 43; also in 
1961 Senate Symposium, p. 1045. Western comment on the Soviet use of the usque 
ad coelum doctrine illustrates the difficulty frequently encountered in determining the 
precise Soviet position on specific space/legal questions. 

Some leading American commentators on Soviet space law have contended that 
Drs. Kislov and Krylov interpreted the principle usque ad ooelum to extend the 
sovereignty of the U.S.S.R. even beyond the airspace and on into the infinity of outer 
space. Leon Lipson, ‘‘Outer Space and International Law,’’? RAND Paper P-1484 
(Santa Monica, California), Feb. 24, 1958, p. 18; Samuel Kucherov, ‘‘ Legal Problema 
of Outer Space, USA and Soviet Viewpoints,’’ Proceedings, Second Colloquium on the 
Law of Outer Space 67 (London, 1959), published as a revision of Dr. Kucherov’s 
report, ‘‘The Legal Status of Outer Space and the Soviet Union,’? AFCIN-1Al AITTR: 
TR-1879-58, Nov. 10, 1958, p. 3. These original commentaries then served as the 
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upper atmosphere, this principle of usque ad coelum theoretically could 
have rendered illegal the flight of American balloons or other vehicles at 
altitudes of several hundred miles. 


The ‘‘ideological’’ inadequacy of this usque ad coelum formula became 
apparent in 1957, as soon as the Soviets launched their first artificial 
satellite, because by the criterion of usque ad coelum the Soviet satellite 
would have violated the sovereignty of countries all over the world. Two 
weeks after this launching, the Soviets pointed out that, although sover- 
eignty according to international law did extend throughout the air- 
space, in practice sovereignty did not extend above ‘‘the maximum ascent 
ceiling of present-day aircraft.’’2° Although this ‘‘ceiling’’ principle 
was in accord with Soviet doctrine that the ‘‘practice’’ of international 

_law necessarily did not provide for the extension of sovereignty above 
the level where airspace could be effectively used,1! nevertheless this prin- 
ciple was not advocated after July, 1958,1? and in February, 1959, it was 
declared to be ‘‘completely untenable.” 1° The inadequacy of this ‘‘ceil- 
ing” principle seemed to lie in the facility with which it could legitimize 
not only the Soviets’ ‘‘peaceful’’ uses of outer space, but also what the 
Soviets designate as ‘‘space espionage.’’ 

Another principle invoked shortly after the launching of the first Soviet 
satellite to defend its legality was the somewhat related principle of 
“effective control.’’+4 The leading Soviet supporters of this principle 


basis for similar interpretations by other authors, 6.g., 74 Harvard Law Rev. 1154, 
1167 (1961). 

Other commentators, however, assumed that the Soviets followed the interpretation 
that usque ad coelum applied only within the airspace. Georg W. Rehm, ‘‘Sowjetunion 
und Weltraum,’’ 5 Osteuropa Recht 100 (1959); Andrew Swatkowsky, ‘‘The Soviet 
Attitude on Outer Space,’’ Problems of Communism, May—June, 1960, p. 20. 

The present writer’s research has disclosed only one Soviet statement which clearly 
permitted the extension of sovereignty beyond the airspace, and this position was based 
on grounds of ‘‘security’’ rather than on usque ad coelum. Kovalev and Oheprov, 
‘Artificial Satellites and International Law,’’ 1958 Soviet Yearbook of International 
Law 184 (Moscow, 1959). 

10 Q. Y. Zadorozhnyy, ‘‘The Artificial Satellite and International Law,’’ Sovetskaya 
Rossiya, Oct. 17, 1957 (Moscow), p. 3; 1961 Senate Symposium, p. 1048. 

11°V. N. Durdenevsky, Mezhdunarodnoye Pravo [International Law] 217 (Moscow, 
1947, edited by Durdenevaky and 8. B. Krylov). This was repeated verbatim in the 
section by Durdenevsky in the leading 1951 textbook edited by Ye. Ya. Korovin. 
The 1951 and 1956 editions of the Soviet Legal Encyclopedia stated simply: ‘‘The 
ceiling of air space has not been established, although in practice it is determined by 
the technical capabilities of aviation.’’ V. V. Yevgen’yev, and 8. B. Krylov, Yuris- 
dicheskiy Slovar’ (1st ed., 1953), p. 82; (2nd ed., 1956), Vol. I, p. 122. 

12 A. Galina [G. A. Osnitskaya], ‘‘On the Question of Interplanetary Law,’’ Bovet- 
akoye Gosudarstvo i Pravo, July, 1958 (No. 7), p. 53; English in 1961 Senate Sym- 
posium, p. 1052. The ‘‘celling’’ principle was supported also by F. N. Kovalev and 
I. I. Cheprov, ‘‘ Artificial Satellites and International Law,’? 1958 Soviet Yearbook of 
International Law 130 (Moscow, 1959). 

18 @. A. Osnitskaya, ‘‘International Legal Problems of the Conquest of Space,’’ 
1959 «bid. 58 (Moscow, 1960); English summary in 1961 Senate Symposium, p. 1091. 
This ‘‘ceiling’’ principle was never again supported by any Soviet writer. 

14 Zadorozhnyy, loc. cit. note 10 above; also in 1961 Senate Symposium, p. 1049. 
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-explained its rationale as follows: ‘‘A declaration of sovereign rights over 
altitudes which could not be attained in order to secure in them law and 
order, would be senseless.” 15 Although this ‘‘effective control’’ principle 
was popular among traditional international legal scholars and was also in 
accord with the Soviets’ positivistic approach to international law and 
with Lenin’s teaching that ‘‘law is nothing without a mechanism capable 
of compelling the observance of legal norms,’’ this principle went into 
eclipse after February, 1959.8 The inadequacy of this principle, at the . 
time, seemed to be that it would prove of little value in opposing recon- 
naissance from satellites and other actions resulting from improved flight 
technology. 

The death-knell of the ‘‘effective control’’ principle may have been rung 
in an August, 1961, article, which first explained that this criterion was 
at the foundation of capitalist space law, and then criticized ‘‘certain 
Soviet jurists .. . who showed a tendency to rely on this criterion.” *” 
This August, 1961, article, which appeared shortly before the capture of 
the Bulgarian reconnaissance plane in Sicily, stated that the ‘‘effective 
control” theory would restrict the sovereignty of a small country (such 
as Bulgaria, which has no advanced defense technology) to lower altitudes, 
and indicated that this would be inconsistent with the following statement 
on December 21, 1957, by Premier Khrushchev before the U.S.S.R. Supreme 
` Soviet against the U. S. air bases in Italy: 


The geographical location of Italy is such that it actually does not 
have the possibility of using ballistic and other rockets without vio- 
lating the neutrality of countries separating Italy from the Soviet 
Union.*® 


15 Kovalev and Cheprov, loc. ott. note 12 above, p. 138. 

16 The last approval of this principle was at the February, 1959, Second Annual 
Meeting of the Soviet Association of International Law, as recorded in 1959 Soviet 
Yearbook of International Law 411 (Moscow, 1960). References below to this footnote 
refer to the statements of the individual authors as reported in this Yearbook. . 

17 Marko G. Markov, ‘‘On the Question of the Boundaries of Air Territory in 
International Law,’’ Sovetskoye Gosudarstvo i Pravo, August, 1961 (No. 8), p. 100. 
The reputation of Messrs. Kovaley and OCheprov was redeemed, however, because Dr. 
Markov indicated that they had expressly stated (indeed, just two paragraphs after 
their widely quoted and misconstrued statement on ‘‘effective control’’) that ‘‘the 
ability to shoot down a space ship cannot serve by itself as a sufficient criterion for | 
determining the vertical boundary of state sovereignty.’’ This August, 1961, article 
is of particular interest because it was written by a Bulgarian, was the first space 
law article to appear in more than a year in the Sovieta’ leading law journal, and 
was the first space law article by a Bulgarian ever published in a Soviet periodical. 
Dr. Markov was elected on March 21, 1962, as an officer of the Governing Couneil of 
the Bulgarian Astronautical Society to supervise the affairs of its Space Law Com- 
mittee, For pertinent views, see also the editorial in Bulgaria’s leading law journal: 
‘The Aggressive Actions of the Miltary Aviation of the U.S.A. against the Soviet 
Union—-a Violation of International Law,’’ Pravna Mis’l, Summer, 1961 (No. 8), 
pp. 8-7. 

18 Markov, tbid., p. 101 (note 82), referring to pp. 137-188 of the 1958 Soviet 
Yearbook of International Law, which diseusses Khrushchev’s above-quoted statement. 
The reference to Khrushchev’s statement is particularly obvious, because the most 
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The implication is that the effective control theory might undermine the 
defensive character of the Bulgarian flight, . 

The third principle invoked by the Soviets to determine the vertical 
limit of sovereignty and thus the boundary between ‘‘outer space” and 
“sovereign” space was the principle of ‘‘security.’’ The ‘‘security’’ 
criterion was first introduced in the spring of 1958 as a result of several 
statements in the American press alleging U. S. intentions to launch 
reconnaissance and bomb satellites. The Soviets stated that, under the 
changed conditions of the space age, any formulation of state sovereignty 
in the traditional terms of airspace and air law was obsolete.2° This was 
emphasized at the Second Annual Conference of the Soviet Association of 
International Law in February, 1959, in an important address by a senior 
specialist in the Soviet Foreign Ministry, Dr. G. A. Osnitskaya. Dr. 
Osnitskaya (formerly known by her pen-name, A. Galina) stated: 


With regard to the upper limit of sovereignty, it is primarily neces- 
sary to establish a principle which should be the starting point for 
a discussion of this question, a principle which of course must be 
based on international law. ... To take measures to safeguard its 
security and to protect itself against infringement by other states 
of its territorial supremacy and independence is a state’s sovereign 
right. Any attempt to draw up a rule which would not ensure the 
exercising of that right [including an attempt to draw any boundary 
prior to the demilitarization of outer space] cannot be recognized as 
being in accordance with the law. ... The principle of guaranteeing 
state security is the only, or, in any case, the basic criterion." 


The principal advantages of this new criterion were fourfold: (1) it 
provided great flexibility, because in practice it served to avoid any 
vertical definition of sovereignty whatsoever; (2) it helped compensate 
for the decreasing value of ‘‘territorial’’ sovereignty resulting from the 
fact that a hostile state might conduct reconnaissance or release bombs 
along diagonal trajectories from points far removed from the target 
state’s cone of territorial sovereignty; (3) it enabled easier proof of a 





direct discussion of the inequality of boundaries resulting from the effective control 
theory appears, not on pp. 137-138, but on p. 139. 

19 This August, 1961, article (on p. 101) nevertheless opposed the establishment of 
a high boundary for state sovereignty, ‘‘on the condition’’ that the West would agree 
to the demilitarization of outer space. The significance of this condition, in the cir- 
cumstances of the Bulgarian case, goes beyond such problems as space reconnaissance, as 
is indicated by Galina’s [G. A. Osnitskaya’s] September, 1958, statement (see 1961 
Senate Space Symposium, p. 1059) that even ‘‘rockets of short and medium range... 
in their flight can leave the limits of the earth’s atmosphere and travel through outer 
space. The liquidation of military bases will create, consequently, an additional 
guarantee that cosmic space will not be used for military purposes.’?’ The converse 
is, of course, also true, t.¢., the demilitarization of outer space, with a low boundary, 
might contribute to the ‘‘liquidation’’ of military bases. 

20 Kovalev and Cheprov, loc. cit. note 12 above, citing U. S. press statements during 
January-March, 1958 (p. 187) and indicating obsoleseence of airspace as a delimiting 
criterion (p. 184). 

21 Osnitskaya, 1959 Soviet Yearbook of International Law 57-58; the first part of 
this quote is in the English summary published in 1961 Senate Symposium, p. 1091. 
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violation of Soviet airspace by introducing the subjective and propagan- 
distic criterion of ‘‘hostile’’ intention, which could operate without proof 
of an actual entry; (4) and, most important of all, it was a more ‘‘prin- 
cipled’’ criterion, in that it shifted the emphasis away from mechanical 
rules of traditional international law. 

Nevertheless, even this criterion had basic defects and was eventually 
re-assessed. The first defect from the Soviet viewpoint was that, on 
the basis of this criterion, other nations might theoretically extend 
sovereignty so high as to interfere with scientific research in space; employ 
reconnaissance satellites to defend their security; or even add space com- 
ponents to diversify their deterrence forces. Furthermore, this security 
criterion was basically a defensive doctrine and was not ideally suited for 
a period of shifting balance of power which called for the development 
of more dynamic and offensive principles of peaceful co-existence. 

Accordingly, at the October 5, 1959, Moscow Space Policy Symposium, 
G..P. Zhukov, the Executive Secretary of the new Space Law Commission 
of the U.S.S.R. Academy of Sciences, announced a new policy of emphasis 
on a more dynamic approach to the delimitation of outer space. Dr. 
Zhukoy indicated the danger of misusing the security criterion to raise 
constantly the vertical limits of sovereignty, and stated that, instead, one 
should pursue ‘‘the conclusion of an appropriate agreement on the neutral- 
ization and demilitarization of outer space.’’ ?? 

This new policy, however, did not really contribute directly to the 
delimitation of outer space. Instead, this policy only mirrored a growing 
Soviet emphasis on the ideological and political nature of space law * and 
emphasized that the delimitation of outer space can be meaningful only 
in terms of what is being delimited. The Soviets considered that in order 
to delimit outer space one must first reach agreement on its nature or 
status. 


22 Zhukov, loo. ott. note 6 above, p. 94; 1961 Senate Symposium, p. 1082. Zhukov’s 
statement and its context were repeated almost verbatim by E. S. Romashkin, Corre- 
sponding Member of the U.S.S.R. Academy of Sciences, in Sovetskoye Gosudarstvo i 
Pravo, January, 1960 (No. 1), p. 22. 

In August, 1961, the security criterion was associated with the aggressive ‘‘ effective 
control’? criterion, allegedly espoused by the United States, which in turn was strongly 
attacked as being of a ‘‘purely empirical nature’’ and as having been ‘‘borrowed 
directly from the arsenal of the old international law.’’ This August, 1961, article 
refers to the abuse of the security criterion by attacking ‘‘the attempt of the United 
States to extend the spatial boundary of the criterion of security, by transforming it 
into a function of the development of rocket technology and telemetry, and by con- 
stantly raising the vertical boundary of territorial airspace. . . . [which] conflicts with 
the Soviet desire to exclude outer space from the strategic plans of the militarists. ...’’ 
Markov, loo. cit. note 17 above, p. 101. 

28 On Nov. 9, 1960, the Deputy Chairman of the U.S.S.R. Academy of Science’s Space 
Law Commission, Dr. G. P. Zadorozhnyy, in an address to the Swabian Society, indi- 
cated that the advance of the space age had resulted in the transformation of space 
legal problems into problems primarily political in nature. G. P, Zadorozhnyy, ‘‘Basic 
Questions of Space Law’? (mimeo., Nov. 9, 1960), reported in Stuttgarter Zeitung, 
Nov. 11, 1960, p. 4, cols. 2-3; reviewed in Sovetakoye Gosudarstvo i Pravo, June, 1961 
(No. 8), pp. 117-118. 
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C. Stratus or OUTER Space 


The problem of determining the status of outer space has been dis- 
cussed in Soviet writings primarily in terms of drawing analogies with 
special regimes of law governing the high seas and the Antarctic. The 
problem of establishing a special regime of law for outer space is there- 
fore in essence the problem of determining the applicability to outer space 
of existing international law, which is the most highly disputed issue in 
Soviet space law, because one must first determine what constitutes existing 
international law before one can intelligently even discuss the problem of 
its applicability. The existing nature of international law, from the 
Communist viewpoint, depends in turn upon an ideological evaluation of 
the stage of world revolution which has been reached, and on consideration 
of the urgency with which world revolution should be pursued during the 
present period of nuclear stalemate. 

As a first approximation, one can state that the ‘‘traditional’’ nature 
of international law is emphasized by those Communist jurists who view 
the world revolution pessimistically or who consider that in a world of 
‘‘nuelear brinksmanship’’ the principal requirement of the international 
legal system is normative guidance to strengthen international stability. 
The ‘‘Communist’’ nature of international law is emphasized by those who 
want rapidly to replace traditional international law with the laws of 
peaceful co-existence, regardless of whatever de-stabilizing effects this 
might have, or who consider that the shift to a new Communist international 
law will take place within such a short time that one could, or for propa- 
ganda reasons should, support the position that international law has 
already acquired a socialist character of ‘‘peaceful co-existence,’’ *4 

The problem of determining the applicability of international law to 
outer space therefore consists in determining what law of the high seas 
and what aspects of the law of the Antarctic are to be applied by analogy 
to determine the status of outer space. The trend is to apply only the 
“new” law of the sea, as it exists within the demilitarized framework of 
the laws of peaceful co-existence, and the new law of the Antarctic which 
by analogy would provide, among other things, for freedom of outer space 
subject to a Soviet veto. 

The first Soviet discussions of the status of outer space emphasized that 
there should be no analogy with the regime of airspace, because this would 
subject outer space to the sovereignty of national states.2> The first schol- 
arly Soviet article on space law recommended that the status of outer 


24 Bee note 90 below. 

25 The clearest discussion of the obvious danger of an air law analogy was in Prof. 
Yevgeniy Korovin’s ‘‘International Status of Cosmic Space,’’ International Affairs, 
January, 1959 (No. 1), p. 54; also in 1961 Senate Symposium, p. 1064. The Soviets, 
however, were careful not to reject entirely the possibility of drawing analogies with 
traditional air law. Thus G. P. Zhukov, in ‘‘Space Espionage Plans and International 
Law,’’ International Affairs, October, 1960 (No. 10), p. 66; also in 1961 Senate 
Symposium, p. 1100, stated: ‘‘It is possible to draw an analogy with the rules of air 
law which declare aerial espionage unlawful and specifically prohibit the use of 
photographie equipment for these purposes.’?’ 
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space be the exact reverse of air law, and accordingly designated outer 
space as a ‘‘legal vacuum.’’ In defense of the legality of the first Soviet 
satellite this article declared that: 


The concept of a ‘‘legal vacuum’’ renders senseless the very formula- 
tion of the question whether other states must permit the launching 
of satellites.?¢ 


Although this ‘‘legal vacuum”? theory corresponded with the Soviet empha- 
sis on the consensual nature of international law, it had the obvious defect 
of legitimizing not only Soviet satellites, but also ‘‘dangerous’’ non-Soviet 
satellites. This theory was thus attacked by other Soviet writers and 
in July, 1960, the original authors of this theory explained it away and 
stated that any discussion of this theory in terms of the problem of the 
applicability of international law to outer space would be ‘‘completely arti- 
ficial.” 2” 

The great dispute on the applicability of international law to outer space 
came to a head at the Second Annual Meeting of the Soviet Association of 
International Law in February, 1959. At this meeting half a dozen of 
the leading Soviet space law jurists exchanged recriminations on their 
respective support or lack of support of the sea law principle of res com- 
munis (sometimes equated with ‘‘freedom of the seas’’) as an apt analogy 
to determine the status of outer space. 

The most forceful opponent of the res communis analogy was one of 
the leading Soviet specialists on maritime and admiralty law, Professor 
S. V. Molodtsov, who recently published a book which was very highly 
praised because ‘‘it integrates the entire subject of the law of the sea... 
with the principles of peaceful co-existence.’’** Professor Molodtsov 
stated: 


The mechanical transfer of the regime of the open seas [high seas] 
to outer space is incorrect. It is possible to borrow some principles, 
some individual rules of sea law, for example, the rule about the 
exclusive jurisdiction of the flag state over its ships. . . . But, on the 
whole, the regime of the open seas must not be carried over to outer 
space, because in the open seas there exists the practice of using the 
space of the open seas for military purposes. This practice is not 


26 Kovaley and Cheprov, 1958 Soviet Yearbook of International Law 131. The 
authors explained that they were only applying to outor space an analogy from the 
principles of air law governing the upper layers of the atmosphere. Dr. V. A. Zarzar, 
Voprosy Vozdushnogo Pravo, Vol. I (1927), p. 96, had first suggested this analogy 
more than 30 years earlier, but spoke in terms of ‘‘free movement’’ rather than ‘‘legal 
vacuum.’ 

27 Korovin, loc. cit. note 25 above, pp. 58-59; 1961 Senate Symposium, p. 1070; 
Zhukov, loo. cit. note 6 above, p. 94; 1961 Senate Symposium, p. 1081; F. N. Kovalev 
and I. J. Cheprov, ‘‘Solving the Legal Problems of Outer Space,’’ Sovetskoye Gosu- 
darstvo i Pravo, July, 1960 (No. 7), pp. 186-137. 

28 8. V. Molodtsov, Mezhdunarodno-Pravovoy Rezhim Otkrytogo Morya i Kontinental- 
nogo Shelfa [The International Legal Regime of the Open Seas and the Continental 
Shelf] (Moscow, Soviet Academy of Sciences Publishing House, 1960. 848 pp.); 
reviewed in Izvestiya Vysshikh Uchebnykh Zavedeniy, Pravovedeniye, No. 2 (1961), 
pp. 185-187. 
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only incompatible with the principles of the U.N. Charter and with 
the Kellogg-Briand Pact, which have outlawed war as a means of 
resolving international disputes, but also contradicts the very nature 
of the open seas... 

One must not forget this aspect of the concepts of res communis 
and res nullius, when we speak of the legal nature of outer space and 
evaluate the statements of bourgeois jurists on the question. The 
sources of the concepts of res communis and res nullius are rooted in 
the teachings of Roman jurists on the law of property. They saw the 
bases for ownership and for the right of property in the thing [res] 
itself, and deduced these bases from the character of the thing, and 
not from the relationships among people in the process of social 
production. The class nature of the concept is absolutely clear: inas- 
much as things exist around people which give a basis for owning 
them with the rights of private property, then private property would 
exist as long as these things would exist. [According to Marxist 
theory, private property will disappear in accordance with changes 
in the relations of production, $.6., when the working class overthrows 
the bourgeoisie.] This theory was intended to justify the rule of the 
exploiting classes. This is the reason why it would be incorrect to 
carry over these outdated theories and concepts to the problems of 
outer space.?® 


Another of the ‘‘innovators’’ at this February, 1959, meeting was Dr. 
L. M. Maksudov, who delivered a lengthy address on the importance of the 
five principles of peaceful co-existence as expressed in the April 24, 1955, 
communiqué from the Conference of Asian and African Countries. Dr. 
Maksudov pointed out that: 


Inasmuch as contemporary international law is basically the old inter- 
national law developed by the bourgeoisie, but containing a series of 
characteristics introduced by the practice of the Soviet state which 
are in principle new, it is now necessary to speak of a new inter- 
planetary or cosmic law, which is arising under new conditions, dif- 
ferent from the conditions under which contemporary international 
law was created. The first artificial satellite of the earth and the 
first artificial satellite of the san were launched by the Soviet Union. 
These historical facts cannot help but exercise influence on the process 
of creating norms to regulate cosmic flight. All that is new in con- 
temporary international law cannot help but be considered to be of 
the same decisive importance as are now the countries of socialism 
themselves. Inasmuch as peaceful co-existence is at the heart of the 
concept of co-operation among diverse countries, it must find ex- 
pression also in the development of international space law.*° 


This dispute over res communis and its relationship to the ideological 
problem of world revolution and the status of outer space is not yet re- 
solved.** It is important to realize, however, that those who support the 


23 Molodtsov, loo. oit. note 16 above, pp. 432-433. 

80 Ibid., p. 433; see also pp. 413-416. 

31 The leading proponents are Yevgeniy Korovin and G. Y. Zadorozhnyy, respectively 
Chairman and Deputy Chairman of the Space Law Commission of the U.S.S.R. Academy 
of Sciences. Dr. Zadorozhnyy, in fact, was the first to advocate the analogy with 
freedom of the sea in his October, 1957, article; see note 10 above. Prof. Korovin 
originally opposed this analogy (see Korovin, loc. cit. note 25 above, p. 54, 1961 Senate 
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application of res commums to outer space do not necessarily oppose a 
shift to the new socialist international law. On the contrary, they may 
consider that to gain a better bargaining position the Soviet Union should _ 
support res communis as a principle which has already acquired a socialist 
content. 

Thus, Professor V. F. Meshara indicated at the February, 1959, meet- 
ing that the res communis doctrine can serve to counteract capitalist 
aggression, and stated that a necessary precondition for agreement on the 
status of outer space, specifically for its neutralization [here he includes 
also demilitarization] should be a corresponding agreement on the status 
of the high seas.’ This, of course, would be designed to prohibit both 
the defensive reconnaissance of Samos satellites and the deterrence of 
‘Polaris submarines. Similarly, Professor Korovin, who originally had 
opposed the application of res communis to outer space, stated at the 
October 5, 1959, Moscow Space Policy Symposium that the element of © 
“‘eommon possession’’ in res communis implies, not common ownership, but 
a common right of veto power, because ‘‘common possession ean be estab- 
lished only by the mutual consent of all users.’ He emphasized that ‘‘this 
path has been steadily followed by the Soviet Government in proposing 
the international investigation and use of outer space for peaceful pur- 
poses only.” 33 

The other source for an analogy to determine the status of outer space 
is the status of the Antarctic. As with all analogies from traditional inter- 
national law, the Soviets in general oppose the attempt to analogize from 
the Antarctic to outer space." The Soviet attitude changed considerably, 
however, after the conclusion of the Antarctic Treaty in December, 1959. 
The Soviets do not hesitate to advocate the application of individual pro- 
visions of the Antarctic Treaty to negotiations on, and activities in, outer 
space. The cardinal analogy relied upon by the Soviets is the principle 
of ‘‘agreed solutions’’ adopted in the International Conference on the 
Antarctic, which prepared the way for the treaty. ‘‘Agreed solutions’’ 
of course, is another way of phrasing the right of ‘‘veto.’’ 33 





Symposium, p. 1064), but was criticized for his opposition and changed his position 
(see Meshara, note 32 below, p. 409). The best-known opponents of res communis 
among Soviet space law jurists are Kovalev and Cheprov, (loo. cit. note 12 above, pp. 
140-141), who pointed out differing security requirements on the high seas and in 
outer space; and G. A. Osnitskaya (note 13 above, pp. 60-61, 1961 Senate Symposium, 
pp. 1092-1093), who introduced the distinction of a ‘‘heightened risk’? in outer space. 
32 V, P. Meshara, loo. oit. note 16 above, p. 409. 
- 883 Korovin, loo. oit. note 6 above, p. 90; 1961 Senate Symposium, p. 1076. 

3% Thus G. A. Osnitskaya claimed that the attempt of the State Department Legal 
Adviser to draw an analogy with Antarctica had ‘‘the obvious aim of helping the 
United States at the appropriate time to assert its claims to outer space.” G. A. 
Osnitekaya, loc. cit. note 13 above, pp. 60-61 (not included in English summary in 1961 
Senate Symposium). 

85 The Soviet representative to the United Nationa, Ambassador Zorin, stated on 
Dee. 4, 1961: ‘‘If the principle of unanimity could be applied in the Antarctic, there 
is no reason why it could not in outer space activities.’? Verbatim Record of U.N. 
First Committee discussion of the Report of the Committee on the Peaceful Uses of 
Outer Space, Dec. 4, 1961 (Doc. A/O. 1/8R. 1210), pp. 41-42. 
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The Soviets also support the analogy of the administrative apparatus of 
the Antarctic, which consists basically in the supreme power of the Con- 
sultative Conference (Article IX), which has no power other than that of 
recommending means for better co-operative use of the Antarctic. Fur- 
thermore, the Soviets support the provision (Article XI) that disputes can 
be submitted to the International Court of Justice only if both parties 
agree to submit to its jurisdiction, because this provision ‘‘corresponds 
with the principle of sovereign equality of states.’’ 38 

The Soviets also refer to the analogy of the ‘‘neutralization’’ of the 
Antarctic (Article I) and of its status as a ‘‘non-atomic’’ (bezatomnaya) 
zone, which they say was achieved by the Soviet Union’s successful opposi- 
tion to the highly suspicious attempt of the United States to allow atomic 
explosions of a non-military character.*7 Nevertheless, they state that 
“the neutralization of Antarctica cannot serve as an exact analogy for 
outer space,’’*® probably because Article VII of the Antarctic Treaty 
provides that any state with participating rights in the Consultative Con- 
ference may nominate a representative who has full freedom to go any- 
where in Antarctica, and that all parts of the Antarctic and stations and 
equipment and all ships and planes at points of loading and unloading are 
subject to inspection. An analogy to outer space, of course, would give 
complete freedom to inspect all rocket-launching facilities and equipment 
in the Soviet Union and possibly industrial ‘‘ points of loading” as well. 

The fact that such a comprehensive inspection provision could be agreed 
upon in the Antarctic context underlines the basic difference which the 
Soviets have seen between the Antarctic and outer space. This difference 
has consisted in the vastly greater prestige value and military potential 
of outer space. A policy of co-operation and inspection in space activities 
might have undermined the political advantages which the Soviet Union 
has gained from the propaganda and military use of her great space power. 

Analogy is drawn between Antarctica and outer space particularly in 
terms of their territorial status. This analogy, however, has lost much of 
its pertinence since the unanimous adoption on December 20, 1961, of the 
U.N. Resolution on International Co-operation in the Peaceful Uses of 
Outer Space (Doc. A/RES/1721, reprinted below, p. 946). This resolution 
provides that: ‘‘Outer space and celestial bodies are free for exploration 
and use by all States in conformity with international law and are not 
subject to national appropriation.’’ This is a stronger source of inter- 
national law for space than an analogy with the Antarctic, and provides 
not for a mere 30-year moratorium on further territorial claims, as does 
the Antarctic Treaty, but for a permanent renunciation of all such claims 
in space. The Antarctic analogy, however, may be useful in helping to 
establish the meaning of the terms ‘‘free for exploration and use by all 
States’’; “‘in conformity with international law’’; and ‘‘not subject to na- 
tional appropriation.’’ 


868, V. Molodtsov, ‘‘The Antarctic Treaty,’’ Sovetakoye Gosudarstvo i Pravo, May, 
1960 (No. 5), p. 66. 
87 Ibid., p. 68. 38 Zadorozhnyy, op. ott. note 23 above. 
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The problem of determining the status of outer space includes as a 
sab-problem the status of the celestial bodies in this space. Although the 
Soviets explicitly state that no distinctions should be made in the legal 
status of different parts of space (cislunar, intrasolar, extra-galactic, et-  . 
cetera),®* they do recognize that the status of bodies located within outer - 
space must be considered separately from the status of outer space itself,*® 
just as the status of ships, Texas towers, islands, and continents is con- 
sidered independently of the status of the surrounding oceans. 

The Soviets also distinguish between the types of celestial body con- 
cerned, particularly between artificial and natural celestial bodies. The 
problem in each ease, essentially, is the extent to which terrestrial nations 
may have sovereign rights over these bodies. Im the case of artificial 
bodies (¢.g., rockets, satellites, space stations) the Soviets discuss the 
problem of sovereignty often in terms of the right to ‘‘free access to 
space’’; ** in terms of the danger of renunciation of rights and the conse- 
quent elimination of responsibility for harm; *? in terms of jurisdiction, 
including problems of conflict of laws;** and in terms of analogy with 
maritime law. Whatever the legal reasoning, however, the conclusion. 
is unanimous that the launching country has sovereignty over the bodies 
which it launches. The problem of sovereignty over artificial celestial 
bodies was complicated, however, in November, 1960, by G. A. Zadorozh- 
nyy’s statement that 


individual states should have sovereign rights over their satellites, 
space ships, and extraterrestrial installations, unless international 
agreements on such right are concluded in each individual case.* 


The question then becomes, what is an extraterrestrial installation, and 
how does one determine its geographical limits, for example, if it is located 
on the moon? This is part of the larger problem of the status of natural 
celestial bodies. 

Soviet discussion of the status of natural celestial bodies has largely 
paralleled the discussion of the status of outer space as such. The Soviets 
have uniformly denounced any analogy with res nullius, have carried on 
the same dispute over the applicability of the analogy of res communis, 
and have reached the same conclusion, namely, that, regardless of the 
value of any analogies to traditional international law, the principal 
requirement of the new international space law is that all celestial bodies 
must be demilitarized. 

A problem of peculiar pertinence to the status of natural celestial bodies, 


39 Kovalev and Oheprov, loo. ott. note 12 above, pp. 38-39. 

40 Tbid., p. 46. 

41 Kovalev and Cheprov, loc. cit. note 12 above, p. 142. 

42 Korovin, loc. cit. note 6 above, p. 90; 1961 Senate Symposium, pp. 1074-1075. 

43 Yevgeniy Korovin, ‘‘Space Exploration and International Relations, a Discussion, ’? 
International Affairs, June, 1961 (No. 6), p. 61. 

44 Molodtsov, foc. cit. note 16 above, p. 483; Osnitskaya, loo. cit. note 13 above, p. 63; 
1961 Senate Symposium, p. 1094. 

45 G. P. Zadorozhnyy, op. oit. note 28 above. See also Yevgeniy A. Korovin, ‘‘Peace- 
ful Cooperation in Space,’’ International Affairs, March, 1962 (No. 3), p. 63. 
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as distinct from that of outer space which contains them, is the establish- 
ment of territorial claims to these bodies or to parts thereof. The Soviets 
oppose the establishment of territorial claims to celestial bodies for two 
reasons: (1) because of the difficulty of applying to these bodies the tra- 
ditional international law on territorial acquisition; “* and (2) because 
any territorial acquisition at all of celestial bodies would conflict with 
the new law of peaceful co-existence.47 Furthermore, the U.S.S.R. agreed, 
in the U. N. Resolution of December 20, 1961, that celestial bodies are not 
subject to national appropriation. This Soviet policy on the status of 
celestial bodies is subject, however, to two qualifications. The first qualifi- 
cation derives from the Soviet view that it is ‘‘impossible to discover in 
the U.N. Resolution [of December 20, 1961] a rejection of the principle 
of the extension of sovereignty to outer space.’’*® Such an interpretation 
of the U. N. resolution would enable the Soviets to renounce sovereignty 
in outer space, without at the same time renouncing any basis of future 
claim to such sovereignty.*® 

The second qualification has been aptly summarized by Professor Leon 
Lipson of Yale Law School as follows: 


It seems probable that Soviet diplomatic and legal policy will be 
governed by two characteristics: 1) they will refrain from claiming 
sovereignty or jurisdiction over the moon, 2) they will consistently 
claim the operating rights and benefits that would be expected to 
result from a successful claim to sovereignty or jurisdiction. Thus 
they could reap maximum political and practical benefits.™ 


46 Korovin, loc. cit. note 6 above, p. 89; 1961 Senate Symposium, p. 1073. 

47 Osnitskaya, loo. oit. note 18 above, p. 64; 1961 Senate Symposium, p. 1094. Prof. 
Korovin quotes Khrushchev’s statements on Sept. 15, 1959, at Andrews Air Force Base, 
and on Sept. 16, 1959, at the National Press Club in Washington, D.C. as formulating 
‘‘with utmost precision’? the entirely ‘‘new’’ Socialist approach to sovereignty over 
celestial bodies. Premier Khrushchev stated merely that: ‘‘We regard the sending 
of a rocket into outer space and the delivery of our pennant to the Moon as our 
achievement. And by this word ‘our’ we mean the countries of the entire world, 1.¢., 
we mean that this is also your achievement and the accomplishment of all people living 
on Harth.’’ Korovin, loo. cit. note 6 above, p. 90; 1961 Senate Symposium, p. 1074. 
See also New York Times, Sept. 17, 1959, p. 18. 

48 Korovin, loo. cit. note 45 above, p. 63. This Soviet attitude may stem from the 
omission in the resolution of any reference to the limitation of sovereignty and from 
the decision to delete from the end of Article 1b of Section A the words ‘‘by claim 
of sovereignty or otherwise.’’ Report of the Committee on the Peaceful Uses of Outer 
Space, Dec. 2, 1961 (Doe. A/C.1/L.301). 

49 In April, 1960, one of the leading Communist spokesmen on space policy repeated 
the Communist renunciation of sovereignty both over Antarctica and over celestial 
bodies, but pointed out that the Soviet Union has not renounced any basis of elaim 
to territorial sovereignty in the Antarctic, and let it be known that if the United 
States started to apply the principles of territorial acquisition in outer space, then 
the Communist states will assert the sovereignty over celestial bodies which their 
activities have created. Criteria for determining when acts may be considered to 
amount to territorial acquisition were left for further study. Vladimir Kopal ‘‘Pene- 
tration into the Universe and International Law,’’ Mezinárodní Politika, April, 1960 
(No. 4), p. 246. 

50 Leon Lipson, ‘‘ International Political Implications of Activities in Outer Space,’’ 
Report of a Conference, Joseph M. Goldsen, Chairman, Oct. 22—23, 1959, Report R-362- 
RC, The RAND Corp., Santa Monica, California, May 5, 1960, pp. 79-80. 
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D. DEMIITARIZATION oF OUTER SPACE 


The problems of the delimitation and status of outer space, as well as 
the more specific legal problems covering reconnaissance, liability for 
damages, space communications, and administration of international co- 
operation, are all considered by the Soviets to be mere appendages of the 
larger subject of demilitarization of outer space. The problem of estab- 
lishing a demilitarized status for outer space is not considered by the 
Soviets to be merely a component part of the general problem of the status 
of outer space, because the demilitarization of outer space is conceived to be 
an integral element of a different and still larger problem, namely, the 
over-all problem of bargaining for global military advantage. 

In broad ideological outlines, the problem of space demilitarization, 
according to Soviet thinking, is a subheading of the general problem of 
universal and complete disarmament, which, in turn, is a cornerstone of 
the “law of peaceful co-existence.” ‘‘Peaceful co-existence” is the basis 
and the pervading essence of all international law in the modern era. 
In more specific terms, space demilitarization is advocated as a bargaining 
point in the Soviet attempt to liquidate U. S. overseas bases and, more 
recently, U. S. continental-based ICBMs. 

The: basic Soviet bargaining position is expressed in endless repetition 
throughont every article on, or even remotely related to, international space 
law.5? Ever since the Soviets launched their first artificial satellite, 
and particularly since they proved their ICBM capability by launching 
Luniks, they have wanted to trade this Soviet superiority in space for 
U. S. superiority in more conventional non-space strategie delivery sys- 
tems, consisting in U. S.: bombers and IRBMs stationed overseas within 
range of the Soviet Union. The Soviets say this may be accomplished 

. by U. 8. agreement to the dismantlement of all of its overseas bases, which 
would eliminate the U. S. strategic delivery systems located on these bases, 
and by U.S.S.R. agreement to the demilitarization of outer space, which 
would ‘‘eliminate’’ the Soviet strategic delivery system by rendering 
illegal the passage of Soviet ICBMs through outer space. 

This official Soviet position was first announced on March 15, 1958, in 
response to U. S. efforts since January, 1957, to reach international agree- 


51 The term ‘‘domilitarization’’ is frequently used by the Soviets interchangeably 
with the term ‘‘neutralization,’’ although the Soviets do point out that, according to 
‘*traditional’’ international law before the Kellogg-Briand Pact and the U.N. Charter 
outlawing war, demilitarization was designed for peacetime use, and neutralization was 
reserved for application in time of war. For Soviet definition of the two terms in a 
space law context, see Yevgeniy Korovin, ‘‘On the Neutralization and Demilitarization 
of Outer Space,’’ International Affairs, December, 1959 (No. 12), p. 82; also in 1961 
Renate Symposium, p. 1086. 

52 The best statement of the Soviet bargaining position may be found in the letter 
by Major General Georgii I. Pokrovsky to the editors of International Affairs, July, 
1959 (No. 7), p. 106. Raymond Garthoff has deseribed Gen. Pokrovsky as ‘‘an 
authoritative spokesman on future weapons and warfare.’? This position was ex- 
pressed also in many of the disarmament negotiations and debates, e.g. Ambassador 
Zorin’s statement in the general debates of the U.N. First Committge on October 25, 
1960 (Doc. A/C.1/8B.1090), p. 4L 
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ment to assure that outer space would be ‘‘dedicated to the peaceful uses 
of mankind and denied to the purposes of war.’’*? The Soviet space 
law scholars supported the official position by rendering it in terms of 
international law. Thus the leading Soviet space jurist, Professor Yev- 
geniy Korovin, stated in January, 1959: 


The meaning of the U. 8. proposal to ‘‘neutralize’’ the cosmos comes 
down in practice to forbidding the Soviet intercontinental ballistic 
missile and represents an attempt to artificially single out the inter- 
continental missile from the general context of disarmament... . 
By proposing to outlaw the intercontinental missile alone, the U. 8. 
rulers seek to head off a retaliatory blow via outer space in the event 
of an atomic war, while simultaneously retaining numerous military 
bases on foreign territories... .. It is not to be overlooked that 
acceptance of the U. S. proposal would represent an infringement 
of sovereignty (not in space, but on earth) based on the recognition 
of the equal rights of all sovereign states as solemnly confirmed by 
the U. N. Charter (Articles 1 and 78).54 


The following month at the Second Annual Meeting of the Soviet Associa- 
tion of International Law, attended by all Soviet space legal specialists 
from both in and out of government circles, the politico-legal specialist, Dr. 
M. Lazarev, explained the new emphasis very clearly: 


The integration of the problems of prohibiting the use of outer 
space for military purposes and the prohibition of overseas bases 
is completely correct from the military/political point of view as well 

_ as from the position of international law. From the military/political 
point of view such a position is correct because it guarantees the 
security of all interested states belonging to two diverse social-economic 
systems. From the international law point of view such a position is 
in accordance with law and justice for it is based on the principles 
of peaceful coexistence and corresponds fully with these principles, 
and in particular it corresponds with the principle of sovereign 
equality and reciprocal advantages of states, which is a principle of 
peaceful co-existence. 


There is one critical factor in this ‘‘equality’’ which all Soviet writers 
scrupulously ignore, and this silence underlines the true significance of 
Communist use of the terms ‘‘law and justice,’’ ‘‘sovereign equality,’’ and 
“reciprocal advantages of states,” as well as the meaning of ‘‘peaceful 
co-existence” itself. This factor is the powerful land army of the Soviet 
Union, which could overrun Western Europe if the latter were not pro- 
tected by the deterrent force of American air and missile bases. This 
factor incidentally gives added significance to the Soviet demand that the 
U. S. dismantle not only its missile and air bases, but its naval and logistics 
bases as well. Instead of advocating equality, which already exists, the 


58 These were the words of President Hisenhower in his letter of Jan. 12, 1958, to 
Soviet Premier Nikolai A. Bulganin. See ‘‘International Negotiations Regarding the 
Use of Outer Space, 1957-1960,’’ with appendix of pertinent documenta, prepared by 
the Historical Office, Bureau of Public Affairs, Department of State, 1961 Senate 
Symposium, p. 986. 

54 Korovin, loc. cit. note 25 above, p. 57; also in 1961 Senate Symposium, p. 1068. 

55 Lazarev, loo. cit. note 16 above, p. 409. 
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Soviets are, in fact, advocating the abolition of equality, so that their land 
armies and still existing strategie delivery systems, or the threat of their 
use, could influence the relatively defenseless allies of the United States 
to accept and even support Soviet actions in furthering the interests of 
world Communism. 

More recently, the growth of American ICBM capability has caused 
the U.S.S.R. to suggest that the ‘‘elimination’’ of the Soviet ICBMs by 
means of space demilitarization must be met by the removal not only 
of our overseas bases with their conventional strategic delivery capability, 
but primarily by removal of our ICBMs and their nuclear warheads as 
well. This policy is reinforced for bargaining purposes by Soviet refusal 
to respond to U. S. proposals to ban the stationing in orbit or in space 
of weapons of mass destruction without at the same time declaring illegal 
mutual ICBM deterrence power. This Soviet refusal represents merely 
a ‘‘second generation’’ of the traditional policy of ‘‘equality’’ which 
demands the coupling of space demilitarization with demilitarization on 
earth. Now, however, the Soviet bargaining is directed at the use of 
their superior ‘‘bombs-in-orbit’’ and similar space potential to eliminate 
both U. S. overseas bases and U. S. ICBMs.°* 

The Soviets use the concept ‘‘demilitarization of outer space” not only 
to gain ground superiority by removing U. S. overseas bases and ICBMs, 
but also to gain space superiority by removing U. S. defensive systems in 
outer space. At the same time, by opposing effective inspection, the 
Soviets assure that their own capabilities both on the ground and in outer 
space remain undiminished. 

The Soviet tactic in attempting to remove U. S. space defensive systems, 
principally the Samos and Midas satellites, is to appeal to the desires of 
the world for peace and to the hopes of the world that in outer space there 
can be created an area devoted exclusively to peaceful purposes, unencum- 
bered by the interests of antagonistic terrestrial polities. The Soviets 
strengthen their appeal for peace by (1) threatening war against all who 
would oppose this peace, and (2) interpreting the meaning of peace so that 
all Soviet actions are peaceful and all actions adverse to their interests are 
‘‘military’’ or warlike. This latter tactic is a fundamental principle of 
Soviet space law and underlies almost every pertinent legal formulation, 
in particular the legal formulation known as ‘‘demilitarization of outer 
space.”’ 


se If the United States gains space superiority, the ‘‘law of peaceful coexistence’? 
might cause the Soviets to reverse their position, so that ‘‘equality’’? would require 
not the coupling of space demilitarization with terrestrial disarmament, but rather 
their separation. This in turn might cause changes in the Soviets’ attitudea on the 
‘legality’? of arms control. At present, the Soviets contend that only complete and 
global disarmament or ‘‘demilitarization’’ is consistent with peaceful co-existence, 
and that arms control is merely a capitalist concept to legalize armaments and war 
and to facilitate indirect aggression against the independence of the Soviet Union. 
Bee Korovin, ‘‘The U.8.8.R. and Disarmament,’’ with appendices, in International 
Conciliation, No. 292 (Sept. 1933), for official statements of Soviet policy with regard 
to disarmament, calling for the destruction of military, naval and air bases, and the 
prohibition of military propaganda, ister alia. 
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The effectiveness of this Soviet tactic of interpretation derives basically 
from the fact that during the age of the atom and space, theories of 
deterrence have necessarily changed and have blurred the distinctions 
between offensive and defensive actions, between active and passive weap- 
ons, and between aggression and self-defense. Objective standards to de- 
termine the difference between these relative concepts have gradually re- 
ceded and in some cases even disappeared. Such a situation, which is 
made to order for the propagandist and ideologist, has been exploited by 
the Communists to the full. The lack of accepted objective standards 
has enabled the Communists to apply a subjective test, namely, the test 
of peaceful purposes. This enables the U.S.S.R. to assert a priori that 
all actions by the U.S.S.R. are peaceful and that all actions by the United 
States contrary to Soviet interests are not peaceful.’ This approach is 
consistent with the whole concept of Communist criminal law, according 
to which intent is a very important element in the criminality of the act. 

The effect is: (1) to create a burden of proof against the United States, 
so that the United States must ‘‘prove’’ its peaceful intentions; ™* and (2) 
to enable the Soviets to adopt a double standard, whereby ‘‘demilitariza- 
tion’’ equates with ‘‘peaceful uses’’ or ‘‘peaceful purposes” and only 
Soviet actions are entitled to qualify as ‘‘peaceful.’’ Accordingly, the 
Soviets make no distinction between military and non-military uses of 
space by Soviet vehicles. It makes no difference that all Soviet space 
vehicles are sponsored by military organizations and are thus ‘‘military,”’ 


57 Among the best examples of distortions in Soviet space legal literature are the 
statement by Prof. Yevgeniy Korovin quoting President Eisenhower as having created 
NASA in order ‘‘to secure the use of all advantages hidden in the military possibilities 
of outer space,’? Korovin, ‘‘Osnovnyye Problemy Sovremennykh Mezhdunarodnykh Ot- 
noshenly 164 (Moscow, 1959); and the statement by G. P. Zhukov at the May, 1961, 
Moscow Space Policy Symposium that ‘‘the Mercury project is regarded in the United 
States as an integral part of the plans for instituting ‘control’ and even ‘domination’ 
over outer space,’’ Zhukov, loc. cit. note 43 above, p. 59. 

58 Attempts by Western scholars to create objective legal standards for the delinea- 
tion of ‘‘peaceful uses’’ of outer space have been met by Soviet objections that such 
standards might legitimize what the Soviets regard as unpeaceful uses. See Korovin, 
loo. cit. note 45 above, p. 61, commenting on the phased space regulation proposed by 
Prof. F. B. Schick in the article ‘‘Space Law and National Security,’’ published with- 
out Prof. Schick’s prior knowledge in International Affairs, March, 1962 (No. 3) 
immediately following Prof. Korovin’s comments. Prof. Schick (on pp. 58-59) divides 
space activities into three types according to their susceptibility to international regula- 
tion. The first category of ‘‘sharable’’ and relatively non-sensitive activities would 
be incorporated into the ‘‘first stage’’ of legal regulations. The pursuit of the activi- 
ties regulated in the first-stage treaty would be prima faoie peaceful, even if such 
activities could potentially serve non-peaceful purposes [thus reversing the burden 
of proof which the Soviets seek to impose on the United States]. Conversely, violation 
of provisions incorporated in the first-stage treaty would serve as prima facie evidence 
of unpeaceful uses. Activities of a less sharable or more sensitive nature would be 
regulated as soon as agreement can be reached on the requirements for stage two. 
Although Prof. Korovin did not categorically reject the possibility of seeking agree- 
ment, in the beginning, only on stage-one type activities, it was clear that in his 
opinion the only objective solution to the ‘‘peaceful uses’’ problem would be American 
acceptance of the methods proposed by the Soviets for demilitarization of outer spaco 
within the larger context of general and complete disarmament, 
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nor that Soviet rockets have served as delivery vehicles for systems testing 
of nuclear weapons in outer space, because the Soviets contend that all of 
their space vehicles are ‘‘peaceful.’’? °° At the same time, the Soviets do 
make a distinction between ‘‘military’’ and ‘‘non-military’’ when referring 
to U. 8. space activities, and frequently equate the term ‘‘military’’ in 
a U. S. context with the term ‘‘aggression.’? In Soviet terminology, 
. therefore, demilitarization of outer space means the removal of U. 8. 
defensive systems both on the ground and in outer space, but does not 


impair the freedom of the U.S.S.R. to maintain identical capabilities. 


E. RECONNAISSANCE AND ANTI-SATELLITE WARFARE 


The best example of Soviet use of the double standard in international 
space law to further Soviet interests is the Soviet contention that U. 8. 
reconnaissance satellites are illegal, but that the Soviet use of force as 
„a counter-measure is legal. The first contention is based on the sub- 
jective claim that U. S. reconnaissance satellites serve solely aggressive 
purposes,® and that they can under no circumstances fit into the category 
of self-defense. The second contention is based on the subjective claim 
that Soviet use of armed force against these satellites and against those 
who contribute to their launching would be exclusively in self-defense. 

The Soviets’ argument against American satellites is based on Article 1 
of the U.N. Charter, which declares as inconsistent with the Charter acts 
of aggression and actions which constitute a breach of the peace; Article 
2, paragraph 4, which forbids the threat of force or the use of force 
against the territorial integrity or the political independence of any other 
state; and Article 89, which also forbids acts of aggression, breaches of 
the peace and threats thereof. The Soviet strategy has been to seek 
acceptance of the ‘‘aggressive’’ nature of the U. S. reconnaissance satel- 
lites, because such a designation would assure that the U. S. satellites 
would then be forbidden by all three of the respective Charter provisions.® 


59 The testing of nuclear weapons by the Soviets in the fall of 1961 at altitudes in 
excess of 100 miles, as well as the general testing of high-megaton range bombs, may 
have been directed toward possible strategic break-throughs in missile defense and 
penetration techniques. This testing, perhaps in conjunction with tests of beam- 
directed energy (LASER and MASER) and other ‘‘fantastic’’ weapons of which 
Premier Khrushchey boasts, may have been the subject of Soviet Defense Minister 
- Rodion Malinovaky’s statement at the XXITd Party Congress on Oct. 23, 1961, and 
` again of the statement in the May 10, 1962, issue of Krasnaya Zvesda that: ‘‘The 

problem of destroying enemy rockets in flight has been successfully solved in the 
Soviet Union.’?’ 

60 G. P. Zhukov, loo. cit. note 25 above, p. 55; also in 1961 Senate Symposium, p. 
1098. G. A. Osnitskaya, ‘‘Iegal Problems of Space HExploration,’’ Review of Oon- 
temporary Law (an organ of the International Association of Democratic Jurists), 
December, 1980- (published July, 1961), p. 56. 

81 Soviet condemnation of specific types of U. S. satellites as aggressive began 
shortly after the May, 1960, U-2 case (see R. D. Crane, ‘‘Guides to the Study of Com- 
munist Views on the Legal Problems of Space Exploration,’’ loo. ott. note 6 above, 
p. 1014), but the Soviets did not label any specific satellite as aggressive until the 
July 28, 1961, issue of Krasnaya Zvesda specifically included Midas IIT and Tiros II 
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Although the gravamen of the U-2 case was the violation of Soviet air 
sovereignty and the complaint that ‘‘there are no guarantees that the 
planes sent into foreign airspace were not carrying weapons of mass 
destruction,” ° U. S. space satellites are condemned because of the 
‘‘aooressive’’ nature of reconnaissance itself. This nature is such that 
aggression against the Soviet Union seems to be equivalent to aggression 
against any and every other country in the Communist bloc,“ and col- 
laboration with an aggressive country is equivalent to aggression by the 
collaborator.*® Furthermore, the Soviets consider that the mere prepara- 
tion of reconnaissance flights in space violates Articles 1 and 2 of the 
U.N. Charter,®* just as they indicated that the United States violated 
Soviet territorial integrity even before the Powers flight by ‘‘organizing 
the intrusion of Soviet air space.’ 87 

The Soviets have not discussed the legality of the ‘‘deterrence bomb in 
orbit” in terms of U.N. Charter provisions, but the case they make out 
against reconnaissance satellites would apply to deterrence bombs a fortiort. 
Furthermore, the law of peaceful co-existence provides that any (U. S.) 
conduct which may increase world tension is aggressive within the pro- 
hibition of the U. N. Charter.®* 

An entirely different picture is presented by the Soviet interpretation 
of the legality of counter-measures against U. S. reconnaissance. The 


in the same legal category as the U-2 planes and designated them as ‘‘acts of aggres- 
sion.’’ Col. B. Aleksandrov, ‘‘Spies in Space,’’ Krasnaya Zvesda, July 23, 1961, p. 8. 

62 Editorial, ‘‘A Most Serious Violation of International Law,’’ Sovetskoye Gosu- 
darstvo i Pravo, July, 1960 (No. 7), pp. 35-44, especially p. 42. 

68G, A. Osnitskaya, loc. cit. note 60 above, p. 56. The Soviets seem to agree 
that Art. 2, par. 4, requires the use of armed force, but contend that ‘‘ whatever 
category a ‘plane formally belongs to, its character is determined by the functions 
it performs.’’? Korovin, note 67 below, p. 50. For a discussion of the use of force 
and Soviet non-aggression treaties, particularly that of Nov. 16, 1938, with the U. 8., 
see editorial cited note 62 above, particularly p. 40. 

64 Zhukov, loc. cit. note 25 above, p. 55; 1961 Senate Symposium, p. 1098. See also 
N. V. GZakharova, ‘‘Bilateral Treaties of Friendship, Co-operation and Mutual Aid 
Among Socialist States,’ Sovetskoye Gosudarstvo i Pravo, February, 1962 (No. 2), 
pp. 80-91, who explains the principle of socialist internationalism, which requires each 
socialist state to regard aggression against one socialist state as a threat to the others, 
but qualifies this by stating (p. 90) that Albania (4.6., Communist China) is no longer 
within the scope of socialist internationalism. 

e5 Editorial, note 62 above, p. 39. 

68 The first such argument was advanced by Dr. G. P. Zhukov at the October, 1959, 
Moscow Space Policy Symposium, in which he stated that, because Art. 2, par. 4, of 
the U.N. Charter prohibits threats against the territorial integrity and political inde- 
pendence of any state, ‘‘there are already sufficient grounds for declaring illegal at- 
tempts by certain U. 8. groups to utilize space for military purposes.’’ Zhukov, 
loc. cit. note 6 above, p. 94; 1961 Senate Symposium, p. 1082. 

67 Ye, A. Korovin, ‘‘ Aerial Espionage and International Law,’’ International Af- 
fairs, June, 1960 (No. 6), p. 50. 

88 The best instance of this ‘‘Iaw’’ oceurred on March 3, 1962, when Premier 
Khrushchev designated as an ‘‘act of aggression’? President Kennedy’s announcement 
of the U. S. intention to resume atmospheric testing in response to Premier Khrushchev’s 
resumption of such testing in September, 1961. 
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pertinent Charter provision here is Article 51, which provides that 
‘nothing in the present Charter shall impair the inherent right of in- 
dividual or collective self-defense, if an armed attack occurs against a 
Member of the organization.’ When the question concerned the right 
of the United States. to self-defense, the Soviets referred to statements 
of foreign jurists to the effect that the Charter here speaks of ‘‘self- 
defense’’ rather than ‘‘preventive actions,’’ and of an armed attack which 
‘‘occurs’’ rather than one which may be ‘‘in the making.’’ Now that the 
question concerns the right of the Soviet Union to act in ‘‘self-defense’’ 
against U. 8. satellites, the Charter is invoked as a complete defense of 
Soviet actions against these satellites.®° 

The Soviet views on anti-satellite warfare seemed to change after the 
operational status of reconnaissance satellites became imminent. Thus in 
January, 1959, Professor Korovin considered reconnaissance to be an 
“aggressive act,’ but considered the destruction of another country’s 
satellites, ‘‘even if employed for reconnaissance,” to be an ‘‘act of war.’’ 1° 
The shift in attitude toward the legality of anti-satellite warfare occurred 
gradually from January, 1959, until the fall of 1960. In October of 
1960 the completion of this shift was made clear by the Executive Secre- 
tary of the Space Law Commission of the U.S.S.R. Academy of Sciences, 
who stated: 


In case of need the Soviet Union will be able to protect its security 
against any encroachments from outer space just as successfully as 
it is done with respect to air space. As Nikita 8. Krushchev said, 
“Tf other espionage methods are used, they will be paralyzed and 
rebuffed.” Such action will be fully justified under the existing 
rules of international law and the United Nations Charter.” 


F. DAMAGES 


The problem of liability for damages in Soviet space law has been dis- 
eussed largely in terms of liability for damage caused on the ground by 
space vehicles during the period of ascent or after re-entry, and in terms 
of the rights of launching nations to vehicles and crew which have entered 
foreign territory. l 


60 Zhukov, loo. cit. note 25 above, p. 57; also 1961 Senate Symposium, p. 1101; see 
also Korovin, loc. ott. note 67 above, p. 50, and Osnitskaya, loc. oit. note 13 above, p. 59; 
1961 Senate Symposium, p. 1092. 

10 Korovin, loo. cit. note 25 above, p. 56; 1961 Senate Symposium, p. 1066. The 
distinction was also emphasized by Andrei Gromyko during the Security Council 
meetings on the U-2; see Nicholas N. Kittrie, Special Counsel, U. 8. Senate Committee 
on the Judiciary, ‘‘ ‘Aggressive’ Uses of Space Vehicles—the Remedies in International 
Law’? (21 pp. mimeo.), Oct. 3, 1961. 

71 Zhukov, loc. ott. note 25 above, p. 57; 1961 Senate Symposium, p. 1101. It is 
perhaps significant that the Soviet Government has never lodged any official protests 
against any American space activities. The Space Law Commission of the Soviet 
Academy of Sciences, however, of which G. P. Zhukov is Executive Secretary, did lodge 
a semi-official protest against Project Westford. Sea Commission on Legal Problems 
of Interplanetary Space, U.S.S.R. Academy of Sciences, ‘‘ American Diversion in 
Space,’? International Affairs, December, 1961 (No. 12), p. 118, 
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Soviet discussions of liability for damages, however, also cover problems 
of liability for harm caused by contaminating space with nuclear fallout,” 
‘copper whiskers,’’7® and spent satellites;74 for harm caused by inter- 
ference with communications and instrumentation (including harm caused 
by electromagnetic disturbances from nuclear explosions),”° by ‘‘arbi- 
trary’? weather control; ** and, particularly within the past year, for any 
harm caused by violation of the principles of peaceful co-existence govern- 
ing the demilitarization of outer space.” 


The Soviets very early emphasized the importance of the problem of 
damages caused on the ground by space vehicles™ and also very early 


72 The first Soviet condemnation of ‘‘contamination of outer space by nuclear 
fallout’? was by Kovalev and Cheprov, loc. oit. note 12 above, p. 143. 

73 Ambassador Valerian A. Zorin, loo. cit. note 35 above, p. 87, condemned Project 
Westford, not only because of alleged interference with radio-astronomy and other 
scientific research, but because of ‘‘the dangers of such experiments for future trips 
by astronauts.’’ The next day during the continuance of debates on the Dec. 20, 1961, 
U.N. Resolution A/RES/1721 (XVI) the Polish delegate, Jacek Machowski, said that 
Project Westford and ‘‘the highly advertised ‘spy in the sky’ operation ... belong 
to the same category.’’ U.N. Doe. A/C. 1/SR. 1211, pp. 66-67. 

74N. Varvarov, Ekonomicheskaya Gazeta, Nov. 6, 1961, charged the United States 
with ‘‘littering the cosmos with satellites.’’ 

75 Osnitskaya, loc. cit. note 60 above, p. 55, indicated that the illegality of nuclear 
explosions in space was based on ‘‘the duty of guaranteeing the security of com- 
munications and of acting in a manner harmful to no one.’? 

16 Kovalev and Cheprov, loc. cit. note 12 above, p. 143. 

77 Korovin, too. oit. note 45 above, p. 63; foc. oft. note 43 above, pp. 61-62. 
See also G. A. Osnitskaya, ‘‘Towards a Cosmic Law,’’ Pravovedeniye, Izvestiya 
Vysshikh Uchebnykh Zavedeniy, December, 1961 (No. 4), p. 108, who equates peaceful 
activities in space with activities which do not cause ‘damages’? (ushcherb). 

The Soviets also have discussed problems of exobiological damages, which may be 
defined as harm to or from ‘‘non-sentient’’ life on celestial bodies (part of the 
problem of sterilization and decontamination), and harm to sentient life in space 
(part of the problem of ‘‘metalaw’’). The delay to military programs and the re- 
duction in efficiency of scientific research instruments which would result from a 
comprehensive program of sterilization prompted the Soviets for many years to regard 
the problem of sterilization as ‘‘at best premature.’’ Korovin, loc. cit. note 25 above, 
p. 1063. Although the Soviets still do not wish to commit themselves on the exact 
methods used for sterilizing their vehicles and payloads, Soviet scientists (e.g, N. 
Zhukov et al, Meditsynskiy Rabotnik, Nov. 9, 1959) and, increasingly, official Soviet 
policy seem to favor international agreement in this area. Soviet comments on the 
problem of harm to sentient life in space range from the assertion by Osnitskaya in 
1959 that the whole subject is ‘‘a contrived and fantastic question’’ (Osnitskaya, loc. 
cit. note 18 above, p. 1089) to Sanakoyev’s less defensive statement in 1961 that 
‘‘should this problem be raised by life, we Soviet people will define our attitude toward 
it’? (Sanakoyev, loo. cit. note 43 above, p. 68). 

78 Ari A. Shternfel’d, Iskusstvenniye Sputniki Zemi [Artificial Satellites of the 
Earth] 176 (Moscow, 1956), emphasized the danger of nuclear rockets. This section 
was deleted from the 2nd edition published after the launching of the first Soviet 
satellite and widely distributed in. English translation in the United States. Yevgeniy 
Korovin, loc. cit, note 25 above, p. 54; 1961 Senate Symposium, p. 1064, considered 
the difference in the degree of damages resulting from accidents in space and on 
the high seas as the principal factor preventing the drawing of an analogy from 
the ‘‘free’? status of the high seas. 
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conceived an element of reciprocity between the question of liability for 
damages and the right to the return of vehicles and crew.” 

Although the element of quid pro quo is obvious in almost all Soviet 
statements on damages, it is not clear whether the Soviets consider that 
the right of a nation—specifically the U.S.S.R.—to the return or recovery 
of its spacecraft should be made conditional upon the acceptance by that 
nation of liability for injury or damage caused by such spacecraft, or 
whether, to the contrary, the acceptance of liability should be made 
contingent upon recognition by other countries of a duty to return the 
vehicle. The latter view, of course, would put the Soviet Union in a 
stronger bargaining position. The principal indications that the Soviets 
support the independent recognition of liability for damages without mak- 
ing this recognition contingent upon any right of return are the Soviet 
discussions of the problem within the framework of the doctrine of state 
responsibility in international law.®° It is possible, however, that this 
emphasis on liability for violations of international law might itself be 
designed to help combat such ‘‘violations’’ as ‘‘cosmic espionage.” This 
latter interpretation is strengthened by the statement by Professor Korovin 
at the October, 1959, Moscow Space Policy Symposium indicating that the 
very existence of liability for damages results from the ownership of the 
vehicles. In other writings on jurisdiction and conflict of laws the 
Soviets had indicated that the continued ownership of space vehicles pre- 
supposes a right to the return of the vehicles and their occupants and a 
corresponding duty to return on the part of the impact state.** There- 
fore it might follow that the Soviets recognize liability for any damages 
their space ships might cause, contingent, however, upon the recognition by 
other states of a Soviet right to the return of any and all Soviet space 
equipment and crew which enter the territory of these states in connection 
with the incident causing the damage or at any other time. 

The extent of the liability of the launching state has never been dis- 
cussed in Soviet space legal writings, although they do report the writings 
of others on the subject, particularly the July, 1959, report of the U.N. 
Ad Hoe Space Committee.** Analogy with Soviet domestic law, however, 
may throw some light on Soviet thinking on this problem, particularly 
concerning the type of conduct which may give rise to liability and con- 
cerning the apportionment of financial responsibilities, which are two of the 
more important subsidiary problems. 

The problem of the type of conduct necessary to give rise to liability is 
usually discussed in terms of the degree of fault required. The Soviets 


79 Galina [Osnitskaya], toc. ott. note 12 above, p. 57; 1961 Senate Symposium, p. 
1057; Osnitskaya, loc. ott, note 13 above, p. 62; 1961 Senate Symposium, p. 1094. 

80 Korovin, loo. oùt. note 6 above, p. 56; 1961 Senate Symposium, p. 1067; Osnitskaya, 
loo. cit. note 60 above, p. 57. 

81 Korovin, loo. cit. note 6 above, p. 90; 1961 Senate Symposium, pp. 1074-1075. 

82 Osnitskaya, loo. ott. note 18 above, p. 62; 1961 Senate Symposium, p. 1094; 
Meshara, loo. cit. note 16 above, p. 432. 

88 G, P. Zhukov, ‘‘The United Nations and Problems of the Peaceful Use of Outer 
Space,’’ 1960 Soviet Yearbook of International Law 177-185 (Moscow, 1961). 
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make a distinction between ordinary tort liability and liability for extra- 
hazardous activity, and, within the latter category, between the usual 
extra-hazardous activities and aviation. Thus, Article 90 of the 1962 
U.S.S.R. Civil Code provides for liability for injury resulting from extra- 
hazardous activities unless caused by force majeure (similar to the com- 
mon-law concept of ‘‘act of God’’) or by the intent of the injured party. 
Article 101 of the 1962 U.S.S.R. Air Code, on the other hand, provides 
for liability regardless of force majeure, although in cases of force majeure 
there is no liability where there is intent or gross negligence on the part of 
the injured. 

Since problems of intent or contributory gross negligence of the injured 
in the space context would probably play a rôle only, for example, in 
eases of collisions in space, failure to evacuate impact areas on the moon, 
and anti-satellite warfare, it may be concluded that for present purposes 
an analogy with Soviet domestic law would support absolute liability for 
damage caused by Soviet space vehicles. Furthermore, one might expect 
that the Soviets’ opposition to inspection would influence them to accept 
absolute liability for any harm caused by their space vehicles, in order 
to avoid any investigations concerning the existence or absence of due 
care or negligence on their part. 

Another major factor the Soviets may consider in evaluating the effect 
of the type of conduct on liability would be the civilian or ‘‘military’”’ 
character of the vehicle, specifically, whether it is pursuing ‘‘peaceful 
purposes’’ or ‘‘aggression.’’ During the past year, the Soviets seem to 
have made just this distinction. Prior to the May, 1961, Moscow Space 
Policy Symposium all Soviet space legal writing on the subject of damages 
was exclusively in terms of accidental landings. At this Symposium, 
Professor Korovin seemed to indicate that the two questions most sus- 
ceptible to international solution at the present time might be the problem 
of state responsibility for damages, and the rights and duties of states con- 
cerning the return of vehicles and persons which have entered foreign ter- 
ritory. He stated that the discussion of the return of vehicles should 
cover those which had entered as a result of ‘‘forced landing due to 
an accident or other causes.” [Emphasis supplied.] 

The meaning of both the terms ‘‘accident’’ and ‘‘other causes’? may 
be indicated by Professor Korovin’s contention in the preceding paragraph 
that the problem of state responsibility for damages is only part of the 
question of state responsibility for violating foreign airspace, and by his 
statement immediately after the discussion of damages that: 


Irrespective of separate legal questions, big and small, related to 
space law, the chief and main question today is the development of 


84 A detailed analysis of the pre-1962 code provisions may be found in Vladimir 
Gsovski and Armins Rusis, ‘‘Liability Under Soviet Law for Damages or Personal 
Injury Caused by Space Vehicles,’’ Studies and Reports, European Law Division, 
Library of Congress, May 8, 1959 (28 pp.). The principal pertinent changes in the 
1962 codes are the elimination of gross negligence as a defense in Art. 90 of the 
U.S.S.R. Civil Code and the addition of gross negligence as a defense for cases of 
force majeure only in Art. 101 of the U.S.S.R. Air Code. 
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legal rules designed to ensure the utilization of space exclusively for 
peaceful purposes, which in turn is inseparably bound up with general 
and complete disarmament.* 

y 


The problem of liability for damages in Soviet space law discussions has 
also included problems of international organization, and in particular, the 
problem of establishing the principles of parity and agreed solutions within 
the U.N. Space Committee and the problem of relating these principles to 
the selection of mechanisms for resolving disputes, for example, over the 
existence and amount of liability. The Soviets seem increasingly to em- 
phasize that agreement on methods of dispute-settlement, and perhaps on 
the creation of special dispute-settling machinery, must accompany any 
effective agreements on international space co-operation.® 


The significance of this emphasis on dispute-settlement will depend on 
the extent to which the problem of damages has been integrated into 
over-all Communist global strategy, just as has every other problem and 
area of Soviet space law. 


G. PEACEFUL CO-EXISTENCE AND INTERNATIONAL SPACE CO-OPERATION 


The Soviet approach to the legal problems of international space co- 
operation may be summarized in the single phrase: ‘‘peaceful co-existence.” 
The importance of ‘‘peaceful co-existence’’ for the development of Soviet 
space law has been pointed out frequently by Soviet jurists,** and most 


85 Korovin, loc. cit. note 43 above, pp. 61-62. Although it is not clear what legal 
mechanism the Soviets might use to invoke this ‘‘peaceful purposes’’ doctrine, one 
indication may be found in the Soviet interpretation of Sec. B, Par. 1, of the U.N. 
Resolution of Dec. 20, 1961. This paragraph ‘‘calla upon States launching objects into 
orbit or beyond to furnish information promptly to the Committee on the Peaceful 
Uses of Outer Space through the Secretary-General for purposes of registration of 
launchings.’’ In a somewhat foreed interpretation of this paragraph, the Soviets 
contend that states must also register objects which did not orbit or are no longer in 
orbit, and contend that information must be furnished prior to the launching rather 
than ‘‘promptly’’ thereafter. The Soviets also have particular views on the precise 
type of information which must be submitted. The significance of this or any other 
Soviet interpretation of Sec. B, Par. 1, is indicated by the statement of the Soviet 
representative to the meetings of the U.N. Space Committee in March, 1962, that ‘‘any 
spaceships which might be forced to land or might have to effect forced landings’’ 
should be returned to the country of launching, ‘‘provided suitable information has 
been submitted to the United Nations concerning the launching.’’ ‘Verbatim Record, 
U.N. Committee on the Peaceful Uses of Outer Space, March 20, 1962 (U.N. Doc. 
A/AC.105/P.V.3), pp. 26-27. 

sé P. S. Romashkin, ‘‘Technical Progress and Soviet Law,’’ Sovetskoye Gosudarstvo 
i Pravo, January, 1960 (No. 1), p. 23, discussing the réle of the U.N. Committee on 
the Peaceful Uses of Onter Space and the réle of the International Court of Justice. 

87 Some general policy guides are given, for example, in G. B. Sharmazanaghvili, 
‘‘ Peaceful Resolution of International Disputes—One of the Most Important Principles 
of International Law,’’ Sovetakoye Gosudarstvo 1 Pravo, January, 1962 (No. 1), pp. 
71-79. 

88 Bee, for example, the comment by V. M. Koretsky at the meeting of the Air and 
Space Law Committee of the International Law Association on Aug. 10, 1960, that 
in outer space, as in other areas, states are bound by contemporary international law 
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recently by the Soviet representative to the United Nations Committee 
on the Peaceful Uses of Outer Space. During the meetings of this Com- 
mittee in March, 1962, Dr. Platon D. Morozov indicated that the U.N. 
General Assembly’s unanimous adoption of the principle that ‘‘inter- 
national law and the Charter are extended to encompass outer space 
operations . . . signif[ies] in our view, that the activities of the States in 
outer space research should be conducted in keeping with the recognized 
principles of peaceful co-existence, sovereignty, equality and non-inter- 
ference in domestic affairs.’’ 3 

The significance of this statement derives from the fact that during the 
past five years the concept of ‘‘peaceful co-existence’’ has evolved into 
the most radical innovation in Soviet international legal theory since 
the Russian Revolution in 1917. 

Dr. Morozov and his colleagues from Eastern Europe presented the 
concept of ‘‘peaceful co-existence’’ to the non-Communist representatives 
in the primitive form developed during the period of Lenin and Stalin 
and later embodied in the Pancha Shila or ‘‘five principles’ in 1954. Dur- 
ing this period ‘‘peaceful co-existence’’ was primarily a defensive doctrine 
which prescribed the co-existence of hostile Powers in an unstable period 
of peace.*° s 





and thus are bound by the principles of peaceful co-existence, in particular by the 
requirement of equality [t.e. unanimity]. International Law Association, Report of 
the 49th Conference, Hamburg, 1960, p. 256. 

89 Verbatim Record of the Third Meeting of the Committee on the Peaceful Uses 
of Outer Space, March 20, 1962 (U.N. Doc. A/AC.105/P.V.3), pp. 23-25. Dr. Morozov 
added that: ‘‘These important principles and provisions should be studied and should 
become a basis for the work of the juridical sub-committee.’’ 

90 This primitive phase of peaceful co-existence is often traced from Lenin’s state- 
ment on Nov, 21, 1920: ‘‘We found ourselves in such a position that, not securing 
international victory, a single and final victory for us, we secured for ourselves condi- 
tions in which we could exist together with capitalist powers.’’ Sochineniye, Vol. 31, 
p. 385, cited in Trukhanovsky, Istoriya Mezhdunarodnykh Otnosheniy [History of 
International Relations], Vol. I, p. 217 (Moscow, 1961). 

Western scholars who have written in detail on the meaning of this primitive type 
of ‘‘peaceful co-existence,’’ which existed from 1920 to about 1958, include: Wladys- 
law W. Kulski, Peaceful Coexistence: An Analysis of Soviet Foreign Policy (Regnery, 
1959, 662 pp.), with bibliography; Elliot R. Goodman, The Soviet Design for a World 
State (Columbia University Press, 1960), with a chapter on ‘‘The Meaning of Peaceful 
Coexistence,’’ pp. 164-189; Milton Kovner, The Challenge of Coexistence, A Study of 
Soviet Economie Diplomacy (Public Affairs Press, 1961), with a chapter on ‘‘The 
Meaning of Coexistence,’’ pp. 4-20; and R. N. Carew Hunt, A Guide to Communist 
Jargon 26-33 (Macmillan, 1957). One of the most useful articles is John N. Hazard’s 
‘(Legal Research on ‘Peaceful Co-existence,’’’ 51 A.J.LL. 63-71 (1957), which 
develops the early ideological conflict between the terms ‘‘peaceful co-existence’? 
and ‘‘peaceful co-operation.’? Of the many separate bibliographies on ‘‘peaceful 
co-existence,’’ perhaps the two most useful are Durdenevsky’s standard bibliography 
on Soviet international law, Sovetskaya Literatura po Mezhdunarodnomu Pravu, Bib- 
liografiya, 1917-1957, under the headings ‘‘Battle for Peace,’’ for pre-1950 citations, 
and ‘‘ Peaceful Co-existence,’’ for more recent materials; and the selective bibliography 
compiled by the Committee on Juridical Aspects of Peaceful Coexistence for the Inter- 
national Law Association, Report of the 49th Conference, Hamburg, 1960, pp. 868-370. 
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During the period of ideological ferment in 1956-1957, which resulted 
in the ideological fragmentation of the Communist bloe especially in the 
field of law,®+ and in the announcement of the end of the defensive period 
of the ‘‘capitalist encirclement,” °? the concept of ‘‘peaceful co-existence’’ 
began to acquire a much broader and more dynamic meaning. The 
ideology of ‘‘peaceful eco-existence’’ increased in complexity and pre- 
ciseness particularly after 1959, until in the Communist and Workers 
Parties’ Manifesto in 1960 and in The New Program of the Communist 
Party in 1961 it became the new ideology of world revolution.” 

One of the requirements of the new rôle of ‘‘peaceful co-existence’’ was 
its elevation to an all-encompassing doctrine which contained not only the 
‘five principles” but all of the other principles of international law as 
component and reconstituted parts. Last year, in an address to the 
advisory council of the Moscow University Law School, one of the world’s 
leading Communist jurists, Professor Yevgeniy Korovin, who is also 


91 Bee Robert D. Crane, ‘‘Sino-Soviet Law—A Conceptual Analysis?’ (Booklet Series, 
World Rule of Law Center, Duke University, 1962), an address to a joint meeting of 
the East Asian Institute and the Parker School of Foreign and Comparative Law at 
Columbia University on Jan. 10, 1962. 

92 The final reversal of Soviet policy on neutralism and the rejection of the ‘‘ inevitable 
clash’’ at the XXth Party Congress in 1956 prepared the way for the final abolition 
of the period of ‘‘capitalist encirclement’? in Premier Khrushehev’s speech at the 
XXiIst Party Congress on Jan. 27, 1959. Vneocherednoy XXI S’yezd Kommunis- 
ticheskoy Partii Sovetskogo Soyuza, Stenograficheskiy Otchet, Vol. I, p. 107 (Mos- 
cow, 1959); translated in Leo Gruliow, Ourrent Soviet Policies, IU, The Documentary 
Record of the Extraordinary 21st Communist Party Congress, p. 68 (Columbia Uni- 
versity Press, 1960). 

93 The most authoritative definition of this new dogma of ‘‘peaceful co-existence’? 
was given in October, 1961, at the XXIld Party Congress, which also proclaimed the 
related principle that the class nature of law in the Soviet Union no ‘longer exists. 
This definition consists of only two paragraphs, the first defining the form of ‘‘peace- 
ful co-existence’? and the second defining its content: 

‘í Peaceful co-existence of the Socialist and capitalist countries is an objective neces- 
sity for the development of human society... . Peaceful co-existence implies renuncia- 
tion of war as a means of settling international disputes, and their solution by nego- 
tiation; equality, mutual understanding and trust between countries; consideration of 
mutual interests; non-interference in internal affairs; recognition of the right of every 
people to solve all the problems of their country by themselves; strict respect for 
the sovereignty and territorial integrity of all countries; promotion of economic and 
cultural co-operation on the basis of complete equality and mutual benefit. 

‘t Peaceful co-existence serves as a basis for the peaceful competition between 
socialism and capitalism on an international seale and constitutes a specific form of 
class struggle [the highest form] between them. As they consistently pursue the 
policy of peaceful co-existence, the Socialist countries are steadily strengthening the 
position of the world Socialist system in its competition with capitalism. Peaceful 
co-existence affords more favorable opportunities for the struggle of the working class 
in the capitalist countries and facilitates the struggle of the peoples of the colonial 
and dependent countries for their liberation.’? The New Program of the Communist 
Party (first published in Russian in July, 1961), in Arthur P. Mendel, Essential Works 
of Marxism 418 (Bantam Books, 1961). For general comment on the revolutionary ` 
nature of the new Soviet doctrines, see Rodolfo Mosea, ‘‘The New Ways of Com- 
munism,’’? 6 Orbis 65-75 (1962). ; 
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Chairman of the Scientific Research Commission on Space Law and Corre- 
sponding Member of the Soviet Academy of Sciences, proposed that the 
entire program and method of teaching and studying international law 
in the Soviet Union be reconstituted and integrated into the ideological 
system of ‘“‘peaceful co-existence.” Professor Korovin announced that: 


Proceeding on the basis of the indisputable fact that the Soviet Union 
and the other socialist countries hold the initiative in the international 
arena during the present stage of history, we see what extremely 
important concrete principles the socialist countries, relying on the 
aid of the friendly and neutral countries, have introduced into opera- 
tive international law. In this regard, I have in mind, of course, 
not merely some hopes for the future (de lege ferenda), but the prin- 
ciples and norms which have already received official international 
recognition (de lege lata). First of all is the principle of peaceful 
co-existence of states with diverse social-economic systems, insofar 
as this is defined to consist in the battle and competition of the two 
systems—-socialism and capitalism... . 

Without exaggeration one can designate all contemporary generally 
recognized international law, as it exists today, as a Code of Peaceful 
Co-existence. From this it follows that everything which is incom- 
patible with the principle of peaceful co-existence does not exist 
juridically in international relations. Conversely, all the old and 
hew principles which contribute to the development and consolidation 
of peaceful co-existence can with complete justification lay claim to 
legal validity.” 


An even more important requirement of the new rôle of ‘‘peaceful co- 
existence’’ was that it function solely to serve the higher principle of 
proletarian internationalism, i.e., co-ordinated world revolution. The re- 
lationship between these two principles was summarized in a recent book °° 
by Professor Korovin: 


9t The theoretical justification for this dynamic approach was given by Prof. Korovin 
as follows: ‘‘Premier Khrushchev, in his address at the Conference of Communist and 
Workers Parties [in November, 1960], stated that as representatives of the most ad- 
vanced ideology we should not oceupy a defensive position. Premier Khrushchev 
emphasized that the Soviet Union and the socialist countries now hold the initiative 
in the international arena, whereas the imperialist states and their governments are 
on the ‘‘blind defensive.’? One asks, however, to what extent our scholarly work 
shows this initiative and evidences an offensive attack. ... We usually merely explain 
the position of our enemy, and then begin to correct and criticize it. Would it not 
be more correct to proceed from our own concepts, from ‘the democratic principles of 
international law, and then, having proclaimed their binding character and universality, 
to show that any theories hostile to them constitute a violation of the generally recog- 
nized and therefore generally binding principles of law, a violation of the peaceful 
co-operation [properly interpreted] of peoples and states.’’ Yevgeniy Korovin, ‘‘The 
Declaration of the Conference of Representatives of Communist and Workers Parties 
and the Tasks of the Science of International Law,’’ Vestnik Moskovskogo Universiteta, 
August, 1961 (No. 3), text quoted from p. 66, footnote quoted from pp. 64 and 71-72. 

For a rephrasing of Korovin’s ideas in terms somewhat more palatable to Western 
statesmen, see the statement of the Director of the Legal Office of the Soviet Foreign 
Ministry, G. I. Tunkin, in Verbatim Record of the 717th Meeting of the Sixth Com- 
mittee, United Nations, Nov. 21, 1961 (Provisional A/0.6/SB.717, p. 13, Official, p. 139). 

95 Yevgeniy Korovin, ‘‘Proletarian Internationalism in International Relations,’’ 
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The principles of proletarian internationalism ... determine the 
relations of socialist states among themselves,®* the relations of these 
states with states which have been or are being liberated from colonial- 
ism, and also their policies toward capitalist countries." 








Ch. IT, in Osnovnyye Problemy Sovremennykh Mezhdunarodnykh Otnosheniy [Basic 
Problems of Contemporary International Relations] 60 (Moscow, 1959). In a review 
article, Dr. M. I. Lazarev, in Pravovedeniye, No. 1, 1961, p. 174, weleomes Prof. 
Korovin’s book as the ‘‘first scientific periodization of the development of the basic 
principles of proletarian internationalism.’’ One might add that this recognition of 
the evolution of Soviet international legal theory has been lacking not only in Soviet 
literature but even more so in analyses by Western scholars. 

The most recent authoritative announcement on the subsidiary function of ‘‘ peace- 
ful co-existence’? stated: ‘‘Contrary to the assertions of the dogmatista, the principle 
of peaceful co-existence presents the most subtle and most effective expression of the 
party principle of proletarian internationalism. ... Peaceful co-existence of states with 
different regimes is not the abandonment of the class struggle in the world arena, but 
the selection of such deployment areas for this struggle as are best suited for the 
interests of all mankind.’’ I. Inozemtsev, ‘‘Peaceful Ooexistence—The Most Im- 
portant Present-Day Problem,’’ Pravda, Moscow, Jan. 17, 1962, p. 5. 

The fundamental subsidiarity of ‘‘ peaceful co-existence’? was indicated by the recent 
statement of Sh. Sanakoyev that, although the new concept of peaceful co-existence 
derives from the ‘‘permanent’’ shift of the correlation of forces in favor of Com- 
munism, nevertheless the policy of peaceful co-existence can continue only ‘‘to the 
extent that the forces of Socialism grow stronger.’’ Bh. Sanakoyev, ‘‘The Socialist 
Community and Mankind’s Progress,’’ International Affairs, March, 1962 (No. 3), p.12. 

96 Proletarian internationalism as it operates among Communist countries was ele- 
vated during the period of ideological ferment in 1956-1957 to the level of a formal 
legal doctrine, known as ‘‘socialist internationalism.’’ Western legal scholars conclude 
from analysis of pertinent documents that the Soviets sponsored the doctrine of socialist 
internationalism to give formal equality to the other Communist states in order to avoid 
the appearance of Russian hegemony, and yet at the same time to secure for the 
U.8.8.R. the legal basis for controlling and, if necessary, intervening in other Com- 
munist countries to support their proletariats in accordance with the principles of 
proletarian internationalism. The Yugoslav, and, for a while, the Chinese and Polish 
Communists, in order to prevent what the Communist Chinese termed the exercise of 
‘‘oreat Power chauvinism,’’ insisted that the principles of ‘‘ peaceful co-existence,’’ in 
particular, such principles as non-intervention and non-aggression, apply within the 
Communist bloc as well as between it and the ‘‘capitalist’’ camp. See John N. 
Hazard, ‘‘Soviet Socialism as a Public Order System,’’ 1959 Proceedings, American 
Society of Int. Law 30-41; Dietrich Loeber, ‘‘Die Rechtsstruktur des Ostblocks,’’ 6 
Osteuropa Recht 196-211 (1960), also 27 Social Research 188-202 (1960); Curt 
Gasteyger, ‘‘Neue Entwicklungen im sowjetischen Vélkerrecht,’’? Jahrbuch fir Ost- 
recht, May, 1961 (No. 1), pp. 39-50; also ‘‘Theorie und Praxis im sowjetischen 
Volkerrecht,’’ 16 Europa Archiv 427-430 (1961); Zakharova, loo. ott. note 64 above. 

97 The functions of proletarian internationalism in determining the legal relations 
between ‘‘socialist’’? and ‘‘capitalist’’ states are: 

(1) Maintenance and accentuation of bipolarity in the world, which is the most 
crucial of all elements in the dynamic policy of revolution by ‘‘peaceful co-existence.’’ 
This is facilitated by maintaining a dichotomy—both in theory and as much as pos- 
sible in practice—between the legal principles of socialist internationalism designed 
to govern the Communist bloe and those of ‘‘peaceful co-existence’? designed to 
govern relations of the bloc with its class enemies. The overriding importance of this 
function of proletarian internationalism may be illustrated by considering the pro- 
found implications of the following heretical statement in The Programme of the 
League of Yugoslav Communists, Beograd, ‘‘ Yugoslavia,’’ 1958, p. 83: ‘‘Active eo- 
existence can be implemented only in relations between states and peoples, not in re- 
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The subjection of ‘‘peaceful co-existence’’ to proletarian internationalism 
is accomplished by means of the interpretation of the component elements 
of ‘‘peaceful co-existence’ by the Communist Party of the Soviet Union. 
This is evident from-the doctrine that: 


The socialist countries are states which are led and directed by the 
Communist and workers’ parties. It naturally and necessarily follows 





lationships between blocs. There can be no co-existence between blocs, for that 
would not be co-existence at all, but merely a temporary truce concealing the danger 
of new conflicts’? _ j 

(2) Consolidation of the Communist bloe in order to present the united front against 
capitalism necessary to achieve ‘‘both the internal and external tasks of Communism.’’ 
Aleksandrov, ‘‘State and Communism,’’ Vestnik Moskovskogo Universiteta, November, 
1961 (No. 4), p. 10. The unity of the Communist bloc is to be achieved primarily 
through the formal, legal manifestation of proletarian internationalism in the follow- 
ing doctrines of socialist internationalism: ‘‘negotiated agreement,’’? which consists 
essentially in ‘‘periodic consultation and the exchange of opinions among the leaders 
of the parties and states on the most important political and economic questions,’’ 
Zakharova, loo. cit. note 64 above, p. 88; and the legal principles of reciprocal aid, 
fraternal co-operation, and mutual benefit, which have established positive duties on 
the part of [otherwise] sovereign states within the Communist bloe to support one 
another in the interests of the entire bloc, as these interests are determined by the 
party leaders in the most advanced socialist state. Zakharova writes: ‘‘co-operation of 
socialist states .. . has as one of its principal purposes ... the securing of peaceful 
co-existence. To achieve this worthy goal it is necessary to continue the battle to 
strengthen fraternal co-operation of the socialist countries against any attempts what- 
ever to weaken their monolithic unity [monolttnoye yedinstvo].’’? Zakharova, ibid. 90. 

(8) Guidance of revolutionary workers’ parties in non-Communist countries in 
their efforts to support the right of the ‘‘people’’—in both colonial and non-colonial 
areas—to national sovereignty and self-determination. The Soviet delegate to a recent 
conference on ‘‘peaceful co-existence’? explains this right as follows: ‘‘National sov- 
ereignty is a condition or state immanent in any nation. ... It may be secured only 
if national sovereignty is added and guarded by state sovereignty. That is to say, 
state sovereignty of a national state is to secure the national sovereignty of its people. 
Thus the right to self-determination stresses the sovereign right of each nation to secure 
its national sovereignty. The recognition of the sovereignty of a nation implies 
the recognition of its sovereign right to be an independent state.’? R. Touzmouk- 
hamedov, Statement to the Committee on Juridical Aspects of Peaceful Coexistence 
of the International Law Association, Report of the 49th Conference, Hamburg, 1960, 
pp. 335-886. The relationship of this distinction to proletarian internationalism 
within the Communist bloc is, of course, a matter of dispute. 

(4) Development of socialist internationalism as a new socialist international law 
to serve as a stage in the progressive growth of general international law conducive 
to the victory of world Communism. See Korovin, ‘‘International Law Today,’?’ 
International Affairs, July, 1961 (No. 7), p. 20. The first discussion of ‘‘ socialist 
international law’’ in this intra-bloc sense, rather than in the traditional sense of 
a socialist or ‘‘progressive-democratic’’? element in a pluralistic international law, 
was in M. Rapaport’s article, ‘‘The Essence of Present International Law,’’ Sovetskoye 
Gosudarstvo i Pravo, November/December, 1940 (Nos. 5/6), p. 145, at a time when 
the only two ‘‘socialist’’ countries were the U.S.S.R. and the Mongolian Peoples’ 
Republic. Although this view was supported in several articles—apparently not con- 
sulted by Western scholars—during the Stalinist era, it was not officially accepted until 
the 1957 Declaration of Representatives of the Communist and Workers’ Parties of 
Socialist Countries (the 1957 Moscow summit conference) and, to the present writer’s 
knowledge, was not designated as a ‘‘stage’’ in the development of general inter- 
national law until after the next Communist summit conference in November, 1960. 
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therefore that the inspirers and organizers of the new stage in the 
progressive movement of mankind, and particularly in international 
relations and in international law, are the Communist parties—the 
advance guard of the working class. These Communist and workers’ 
parties in the person of their representatives (81 parties were repre- 
sented at the Moscow Conference in November, 1960) unanimously 
declared that the vanguard of the world Communist movement was 
and remains the Communist Party of the Soviet Union. Further- 
more, they noted the principle of the great significance . .. of the 
Communist Party of the Soviet Union in the progressive develop- 
ment of democratic principles of international law. 


and from the statement that: 


Peaceful co-existence is inconceivable without international legality 
[as the Communists conceive it], for peaceful co-existence is inter- 
national law in action. ... An essential task of the science of inter- 
national law is the struggle against any deviations whatsoever from 
the Leninist doctrine of peaceful co-existence, the struggle against 
manifestations of bourgeois ideology [including traditional inter- 
national law], revisionism [#.e., Titoism], dogmatism and sectarianism 
[s.e., Chinese Communism], as well as against the harmful conse- 
quences of the cult of the individual [4.¢., Stalinism] .° 


The third basic requirement of the legal doctrine of peaceful co-existence, 
in addition to the requirements that it be all-encompassing in nature and 
that it be subject to the Communist Party of the Soviet Union, is the re- 
quirement that it be charismatic, that it operate not only in the political 
order but in what the Communists term the ‘‘spiritual’’ order of mankind. 
To regard ‘‘peaceful co-existence’? or any other product of Communist 
ideology as a political or as a purely strategic position would be to mis- 
understand it completely. 

According to the doctrine of historical materialism, law is part of the 
ideological superstructure, the passive reflection of reality in the minds of 
men. At the same time, Communist doctrine recognizes the positive 
function of the superstructure to control the development of reality. In 
the field of international law this control is exercised by developing Com- 
munist law as an integral part of the social and political consciousness 


98 Korovin, loo. ott. note 94 above, pp. 70-71. See also the very frank article by 
Gerhard Herder, et al., ‘‘The Moscow Declaration of Communist and Workers Parties 
of November 1960 and Some Questions of International Law,’’ Part I, Staat und 
Recht, May, 1961 (No. 5), p. 845. 

99 Yevgeniy Korovin, F. I. Kozhevnikov, and G. P. Zadorozhnyy, ‘ ‘Peaceful Co- 
existence and International Law,’’ Izvestiya, April 18, 1962, p. 5. The ‘‘eult of the 
individual’? represents at least two basie errors in international law: (1) it- denies 
the sovereignty of the people as distinct from the sovereignty of the state, and thus 
undermines the legality of revolution in non-Communist countries, and the legality of 
Soviet aid to the suppression of revolution in accordanee with the doctrine of pro- 
letarian internationalism in Communist countries; and (2) it denies the réle of the 
people in forming international law, thus undermining the effectivity of domestic 
legislation, particularly within Communist countries, as a source of international 
law during the present period of rapid and radical change, when treaties and custom 
no longer suffices to effectuate international law’s progressive transformation. 
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of mankind and by creating thereby a new reality in the minds of men.” 
The Communists are trying to create this new reality not only to ‘‘legal- 
ize” and effectuate their policies of world revolution with a minimum 
amount of coercion, and to avoid a military response to their political and 
economic strategies, but to reform the basic nature of man in pursuit of 
the Communist Utopia. 

The highly ideologically charged nature of ‘‘ peaceful co-existence’’ has 
a pervading influence throughout all aspects of international space co- 
operation. Perhaps the most basic influence is on the very concept of co- 
operation as such. The Soviets emphatically emphasize their desire to 
co-operate and there is no reason to doubt the existence of this desire.” 
The only question is ‘‘how’’ and ‘‘how much.” Although the proposals 
of Premier Khrushchev and President Kennedy early in 1962 both called 
for co-operation in essentially the same fields of activity, the Soviets neces- 
sarily conceive of this co-operation in terms different from those of Presi- 
dent Kennedy. The Soviet desire to co-operate in space activities is no 
greater than the Soviet desire to ‘‘prolong the existing state of opposing 
social and economic systems,” and stems therefore not from any con- 
sideration of the moral value or intrinsic worth of such co-operation, but 


100 Premier Khrushchev, in opening the All-Union Conference on Questions of 
Ideological Work, called by the Central Committee to discuss the results of the XXIInd 
Party Congress, stated: ‘‘The Soviet Union has now entered a new phase of develop- 
ment, and this puts an imprint of profound change on all spheres of our life, including 
the ideological sphere. . . . Ideological activity deals with the consciousness of man 
and with his psychology; it acts upon his thoughts and emotions. ... It is necessary, 
Comrades, to emphasize particularly that the peaceful co-existence of states with 
different social systems has never signified and will never signify the peaceful co- 
existence of the different ideologies, socialist and capitalist. In the field of ideology, 
a class struggle, a struggle for people’s minds and hearts has been and will be 
waged.’? Pravda, Moscow, Dec. 26, 1961. 

Premier Khrushchev was even more explicit in his Jan. 6, 1961, report on the 
November, 1960, Communist summit conference by stating: ‘‘The time is not far 
away when Marxism-Leninism will possess the minds of a majority of the world’s 
population’? [Emphasis added]. N. K. Khrushchev, ‘‘For New Victories of the 
World Communist Movement,’? Kommunist, January, 1961 (No. 1); also in Annual 
Report of the American Bar Association, Vol. 86 (1961), Supplemental Report of the 
Special Committee on Communist Tacties, Strategy and Objectives, p. 621. See 
also notes 2 and 8 above. One might consider this ideological offensive and its 
embodiment in the campaign of ‘‘peaceful co-existence’? as a type of global brain- 
washing. 

101 The Soviet delegate to the United Nations stated more than two years ago that: 
‘In the century of space and nuclear energy, the need for international cooperation 
is clear for all to see, and requires no proof. Indeed, it is impossible to conceive of 
any study of outer space in the absence of an exchange of the data collected by the 
scientific institutions of the whole world.’’ 823rd Plenary Meeting of the U.N. 
General Assembly, Oct. 6, 1959 (U.N. Doc. A/P.V. 823, p. 404). The Soviets support 
their statements on space co-operation with enthusiastic statements, such as the 
following by General Georgii I. Pokrovsky in June, 1961: ‘‘If the benefit mankind 
could gain from improved weather forecasts were to be measured in terms of money, 
it would run to an annual saving of thousands of millions of rubles. This sum is 
so large that it could more than compensate for all the money spent on space research.’ 
Pokrovsky, loc. cit. note 48 above, p. 62. 
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rather from ‘‘considerations of objective reality.’’ The objective reality 
of international space co-operation, whether in the fleld of disarmament, 
the renunciation of war propaganda, international administration, tech- 
nical assistance to developing countries, or any other space-related activity, 
goes beyond crude factors of military and economic necessity and includes 
sometimes equally important ideological problems, such as the current 
machinations in interpreting proletarian internationalism. The reasoning 
behind the Soviet approach to co-operation may be summed up in the 
following statement in February, 1962, in the leading Soviet law journal: 


Contemporary international law, which regulates the relations both 
of socialist and capitalist states, does not require the establishment 
among such states of relations of broad and full co-operation and fra- 
ternal mutual assistance, because by virtue of the very nature of 
capitalist states such relations are impossible.* 


The infiuence of the principle of ‘‘peaceful co-existence” is equally 
pervasive on the methodology of reaching agreements between ‘‘socialist’’ 
and ‘‘capitalist’’ states, and determines, for example, the Soviet principles 
of ‘‘equality’’ in the U.N. Space Committee,?°* of ‘‘international regional 
agreement’’ in space telecommunications,’“ and of Soviet ‘‘leadership’’ in 


102 Zakharova, loo. ott. note 64 above, p. 83. See also the statement that in the 
capitalist countries ‘‘the creativity of the leading scholars and scientists are cynically 
appropriated by capitalist monopolies. In these conditions one cannot speak of giving 
disinterestedly to another state the results of this or that scientific research”? A. I. 
Poltorak, ‘‘Legal Forms of Cultural and Scientific Co-operation of Socialist Countries,’’ 
Sovetskoye Gosudarstvo 1 Pravo, October, 1961 (No. 10), p. 162. 

The Execntive Editor of Časopis pro Mezinárodní Právo states that real progress 
in astronautics can be achieved only after the elimination of capitalism and the 
establishment of world Communism. Vladimir Kopal, ‘‘Penetration into the Universe 
and International Law,’’ Mezinárodní Politika, April, 1960 (No. 4), pp. 242-243, 

108 In December, 1961, the Soviets gave up their demand for veto power in the 
U.N. Space Committee in return for U. S. withdrawal of a proposal that certain 
jurisdiction of the Committee be transferred to the U.N. Secretariat. The repre- 
sentatives unanimously agreed that ‘‘it will be the aim of all members of the Com- 
mittee and its sub-Committees to conduct the Committee’s work in such a way that 
the Committes will be able to reach agreement in its work without need for voting 
(U.N. Doc. A/AO.105/OR.2, p. 5 [emphasis supplied]), but did not exclude the opera- 
tion of Rule 126 which provides for majority vote in all U.N. committees. The 
representatives from Communist countries, however, subsequently have stated that 
the principle allowing a right of veto has been accepted, usually expressed by the 
diplomatic terms ‘‘unanimity,’’ ‘‘agreed decisions,’’ ‘consensus of opinion,’’ ‘‘ with- 
out voting,’? or ‘fon the basis of equality.’? (The Soviet delegate also indicated 
opposition to the December agreement that the specialized agencies dealing with space 
matters report directly, not to the U.N. Space Committee, but to the Economic and 
Social Council and to the General Assembly; see comment in New York Times, Mareh 
21, 1962, p. 8, col. 5). 

10¢ The Soviet representative indicated that the principles governing the utilization 
of ground and space telecommunications systems, and seemingly also principles govern- 
ing interconnection, standardization, spectrum and systems management, and program 
monitoring, should be determined ‘‘on the basis of international regional agreements.’ 
Verbatim Record of the Third Meeting of the Committee on the Peaceful Uses of 
Outer Space, March 20, 1962 (U.N. Dos. A/AC.105/P.V.3), pp. 18-20. Some intro- 
duetory background information may be found in Andrew G. Haley, ‘‘Space Com- 
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determining general policies of space co-operation. In view of the 
Soviet emphasis on the economic impact of space research on the under- 
developed countries, both directly and by means of by-products or ‘‘spin- 
off”? from this research, the legal problems of space activities have ex- 
panded to include the whole area of international investment and trade, 
but with the additional complication that international space co-operation 
would necessarily involve East-West agreement on ‘‘investment policy.’’ 
In view of such statements as the one in the Moscow Pravda in April, 
1962, that American technical aid and ‘‘fraternity with Africa is un- 
paralleled in scope and hypocrisy,” ° one might expect that the applica- 
tion of the policy of ‘‘peaceful co-existence’’ to the space legal problems of 
technical assistance and investment might cause the Soviets to be even 
less co-operative than they are in joint intra-bloc overseas investment, 
which ostensibly is conducted in accordance with the higher principle of 
‘proletarian internationaligm.’’ 

Perhaps the most subtle infiuence of ‘‘peaceful co-existence’’ will occur 
only after agreements are already reached. The first problem, of course, 
will be the interpretation of the agreements. The Soviets will not under- 
stand the formulas in the agreements in an abstract and conventional mean- 
ing, but rather within the context of the political nature of the law which 
the Communists are trying to develop. Complications arise, for example, 
from the basic Soviet international legal doctrine that the law binding 
the treaty partners must be a product of their wills and therefore cannot 
derive from an independent international law of treaty interpretation; 
from the Soviet doctrine that the laws of treaty interpretation are cus- 
tomary international law and therefore must represent the wills of the 
socialist countries in order to be binding (the Soviets have never consented 
to these laws); and from the Soviet doctrine that an absolute agreement 
of wills between socialism and capitalism is impossible anyway.” These 








munications and Cooperation with Iron Curtain Countries,’? Signal, November, 1961 
(No. 11) and December, 1961 (No. 12). 

105 At the Moscow Space Policy Symposium in May, 1961, the future weapons 
specialist, General Georgii I. Pokrovsky, stated: ‘‘Soviet scientists, engineers and 
workers who have created the most advanced rocketry in the world have secured for 
. their country the leading place in space studies. Hence it is natural and inevitable 
that the Soviet Union should rightly play the leading part in the international efforts 
in space research. This réle in no way infringes the interests or prestige of other 
states. On the contrary, this should be one of the forms of disinterested scientific and 
technieal mutual assistance in consolidating peace and international co-operation.’’ 
Pokrovsky, loc. cit. note 48 above, p. 62. This policy of ‘‘leadership’’ will un- 
doubtedly vary according to the domestic and intra-bloe needs of the Soviet Union, 
and will probably not be advanced in direct dealings with non-Communist scientists. 
Particularly enlightening, however, in this regard would be a comparison of Soviet 
space-administrative proposals with the administrative structure, operation, and policy 
guidance of the Joint Nuclear Research Institute at Dubna, near Moseow. 

108 K, Brutents, ‘‘The Shadow of the Dollar over Africa,’’ Pravda, Moscow, April 
6, 1962, p. 5. 

107 The best recent discussion by the Soviets on the sources of international law is 
the book by Dr. N. M. Minasyan, Istochniki Sovremennykh Mexhdunarodnogo Prava 
[Sources of Contemporary International Law] (151 pp., Rostov-na-Donu, 1960). Soviet 
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and other doctrines, in turn, provide the theoretical basis for the doctrine of 
the ‘‘new’’ international law that the validity and interpretation of every 
treaty depends on whether or not it strengthens ‘‘ peaceful co-existence.’ 198 

Of even greater importance for the interpretation and application of 
the agreement is the influence of ‘‘peaceful co-existence’’ on the sources 
of international law which bind in addition to the particular treaty pro- 
visions. Most significant in this regard is the recent Soviet emphasis on 
the creation of “‘auxiliary’’ sources of international law. This revolution 
in Soviet international legal theory—-which at times in the past has re- 
jected the significance of auxiliary sources of international law altogether 








doctrine provides furthermore that the drafters of a treaty do not have independent 
wills, but represent states, and that their discussions and expression of will do not 
determine the wills of the states; nor does the ratifying organ (e.g, Congress) 
express this will The will of the state is always the will of the ruling class (or, in 
the case of the Soviet Union since October, 1961, the ‘‘will of all the people’’). For 
an analysis of traditional Soviet treaty interpretation, see Hans Werner Bracht, ‘‘ Die 
Auslegung internationaler Verträge in der sowjetischen Vélkerrechtslehre,’’ 7 Osteuropa 
Recht 66-81 (1961). A stimulating discussion of the general problem of agreement of 
wills in the field of law between Communist and non-Communist states is Dietrich 
Loeber’s ‘‘Rechtsvergleichung zwischen Ländern mit verschiedener Wirtschaftsord- 
nung,’’ 26 Rabels Zeitschrift für Auslindisches und Internationales Privatrecht 201-229 
(1961). 

108 Professor Korovin states that, in accordance with the ideology of the November, 
1960, Communist summit conference, ‘‘When treaties are considered as instruments of 
peaceful co-existence, primary attention must be given to the question whether the 
given treaty serves to strengthen peaceful co-existence or, on the contrary, whether 
it leads to ita violation. A finding of the latter would be tantamount to a recognition 
of the legal nullity of the entire treaty.’’? Korovin, loo. cit. note 94 above, p. 68. 

This ‘‘objective’’ interpretation of treaties is not a new phenomenon and prompted 
Professor Oliver J. Lissitzyn to conclude as early as 1959, in a review of Shurshalov’s 
first book on treaty law, that the emphasis on ‘‘objective factors’’ rather than on 
subjective wishes as the basis of the validity and effectiveness of treaties ‘‘comes close 
to what might be called a Marxist ‘natural law’ doctrine.’’ ‘ Lissitzyn, ‘‘ Recent Soviet 
Monographie Literature on International Law,’’? 5 Osteuropa Recht 26 (1959). In 
1956, at an international conference of Communist jurists, the First Vice Minister of 
Justice of the U.S.S.R. anticipated lster developments in his attempt to support the 
Soviet position on peaceful co-existence by his doctrinally off-beat statement that the 
principles of peaceful co-existence ‘‘have become part of the conception of law held . 
by civilized humanity and have become their natural law, because by their nature 
these principles are the fundamental rules of natural international law.’’ P. J. 
Kudryatsev, ‘‘The Legal Principles of Peaceful Co-existence,’? VIth Congress of the 
International Association of Democratic Lawyers, Brussels, May 22-25, 1956, Pro- 
ceedings of the Commission on Legal Principles of Peaceful Co-existence, pp. 18—22. 

This appeal to ‘‘objective’’ standards is reconciled with the traditional emphasis on 
the ‘‘will’’ of the parties by means of another innovation in Soviet international law, 
namely, by the development of a new science of the ‘‘forms’’ of international law. 
One of the principal elements of this new science is the use of the preamble as a 
separate procedural treaty determining the substantive meaning of the main treaty. 
The Soviets consider that no preamble is complete without some exhortatory reference 
to ‘‘peaceful co-existence.’’ Soviet jurists state that the first Communist treatment of 
this subject and one of the first works to recognize the importance of ‘‘forms’’ in 
international law is the article by I. I. Lukashuk, ‘‘The Preamble to International 
Treaties,’ Pravovedeniye, 1959, No. 8, pp. 134-136. 
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—may be of particular importance to international space co-operation, 
because it has led to the development of an entirely new source of inter- 
national law, particularly in the scientifie field. This new source is the 
international scientific conference, which by well-graduated steps may lead 
to the establishment of international law. The first step consists in the 
recommendations of the scientists at international conferences, which ‘‘are 
not legally binding and have a consultative character . . . but neverthe- 
less acquire enormous authority ... and are an important step in the 
process of law formation, frequently leading to the creation of international 
law.” A later step consists in the incorporation of these recommendations 
in detailed plans of co-operation ‘‘agreed upon internationally either at 
the departmental or even at the enterprise level.” These recommendations 
then ‘‘already acquire the character of international legal sources of 
law.’? 108 

A much more basic ‘‘auxiliary’’ source of international law, and one 
which the Soviets are increasingly emphasizing, is municipal or domestic 
law, in particular domestic legislation. The Institute of State and Law of 
the Soviet Academy of Sciences has prepared the first of four volumes of 
Soviet domestic legislation to serve as a source of international law during 
the present period of rapid and radical change, when treaties and custom 
no longer suffice to effectuate international law’s progressive transforma- 
tion. The Soviets consider that to oppose the influence of domestic law 
on international law would be equivalent to a denial of the increasingly 
democratic nature of international law and to a denial of ‘‘peaceful co- 


108 Poltorak, loo. ott. note 102 above, p. 167. The principal steps in this type of 
law formation are: (1) agreement by scientists on recommendations for specifle forms 
or means of co-operation and development in detail of the operative and regulatory 
procedure; (2) incorporation of a statement in the preamble or appendix to the 
recommendations that the observance of the recommendations should establish a new 
order; (8) request in the preamble or appendix that the recommendations be effec- 
tuated by bilateral or multilateral agreements; (4) request that the recommendations, 
as representative statements of the consenting will of the respective countries from 
which the scientists come, should be given legal significance; (5) international agree- 
ment at the departmental or lower level on annual plans of co-operation; (6) formal 
inter-governmental treaty ratifying the recommendations either directly or as part 
of annual plans of co-operation. 

For obvious reasons, this particular type of source for international law is operative 
at present only within the Communist bloc. Nevertheless, the marked Soviet tendency 
to carry over domestic legal concepts and customs of the U.S.S.R. into Soviet legal 
arrangements with underdeveloped countries in the fleld of economic co-operation 
would indicate that the Soviets would attach to agreements of scientists at joint 
East-West conferences more legal significance than might initially be apparent. 

See also the article ‘On the Interrelationship of Technical and Legal Norms,’’ 
Vestnik Leningradskogo Universiteta, Seriya Ekonomiki, Filosofii i Prava, August, 
1961 (No. 8), and related Soviet sources on the relationship of science and politica in 
the Soviet Union. This interrelationship is also of great importance in determining 
Soviet attitudes toward international organizational problems in the space field, for 
example, toward the division of functions between COSPAR and the International 
Astronautical Federation. 
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existence.” "9° Soviet theorists consider that this shift in Soviet inter- 
national legal theory 


underlies the close connection of international law with national law 
and of external politics with internal politics, and re-emphasizes 
Lenin’s theory that external politics is only a continuation of internal 
politics and is determined by it. 


From the above analysis of the general relationship between peaceful 
co-existence and international space co-operation, one might conclude that 
it is meaningless to speak either of international law or of space co-opera- 
tion when one is dealing with the Soviet Union. Professor Leon Lipson 
comments that ‘‘it would be unwise for the United States to suppose that 
Soviet leaders attach importance to legal doctrine when thinking of 
space,’’ 12 and that in the world of Soviet international legal scholarship 
“law seems to be reduced to rhetoric.” 1! Others conclude that ‘“‘space 
communications seem to offer the only area where some international 
agreement on space problems might possibly be reached.’’ 14 


10I. P. Blishchenko, Mezhdunarodnoye i Vnutrigosudarstvennoye Pravo ([Inter- 
national and Municipal Law] 190-205 (Moscow, 1960). See also note 99 above on 
the relationship between the réle of domestic legislation in international law and 
the heresy of the ‘‘eult of the individual.’’ 

111 Minasyan, op. ott. note 107 above, p. 146. In a very favorable review of this 
book published in Sovetskoye Gosudarstvo i Pravo, January, 1962 (No. 1), pp. 125-127, 
the leading Soviet jurists, V. N. Durdenevaky and M. Lazarev, stated that this book 
is the first systematic Soviet work on the subject of the sources of international law. 
Dr. Minasyan emphasizes (on pp. 185-186) the enormous importance of the domestic 
law of the Soviet Union in international law, and points out that domestic law can 
serve as a source of international law only if (1) it is ‘‘democratic and peace-loving 
in its essence... that is, corresponding to the basie generally recognized principles 
of peaceful co-existence of states, such as sovereign equality and territorial integrity, 
non-interference and non-aggression [to prohibit counter-revolutionary forces], equality 
and reciprocal advantage.’’ One of the examples given by the Communists of the 
rôle of Soviet domestic legislation is Lenin’s Deeree on Peace, issued on Nov. 8, 
1917, which allegedly was the first step in establishing the ‘‘principal of peaceful 
settlement of disputes’? as part of international law (Sharmazanashvili, loo. oit. note 
87 above, p. 72; International Conciliation, No. 292 (Sept. 1933), p. 310); (2) it re- 
lates to the field of international relations. Soviet law, according to Minasyan 
(p. 134), has always been directed toward the international welfare of the peoples 
of the world; (3) it is officially or tacitly recognized by other states or at least 
is not protested by them. One might note here the provision in the projected new 
Soviet Constitution, announced in April, 1962, on ‘‘peaceful co-existenes,’’ 

A more conservative book by P. I. Lukin emphasizes that domestic law can serve 
as a source of international legal rules and principles, but can serve only as an in- 
fluence on, not as a source of, international law as such. P. I. Lukin, Istochniki 
Mezhdunarodnogo Prava [Sources of International Law] 129-130 (Moscow, 1960). 
This book was not mentioned in the review of the Minasyan book in J pai 1962. 

112 Lipson, loc. ott. note 9 above, p. 17. 

112 Lipson, 1959 Proceedings, American Society of Int. Law 45. 

114 Joseph Whelan, ‘‘Implications of the Soviet Space Program for International 
Cooperation and International Law,’’ in Soviet Space Programs: Organization, Plans, 
Goals, and International Implications, p. 216, Committee on Aeronautical and Space 
Sciences, U. 8. Senate, 87th Cong., 2nd Sess., May 81, 1962. 
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The rhetorical quality of Soviet international law, however, does not 
detract from its significance any more than the rhetorical quality of 
Lenin’s statements a half-century ago detracted from the significance of 
his ‘‘scientific theories’? of history. Nor does the obviously strategic 
orientation of everything the Soviets propose and do in space eliminate the 
need for the United States to take the initiative in developing international 
space co-operation. A negative approach to space problems tends only to 
eliminate the need for dynamic policies and planning. A more flexible, 
dynamic, and morally responsible approach on the part of the free demo- 
cratic countries would be to pursue their own global strategies to develop 
the world not within the bipolar framework of ‘‘peaceful co-existence,”’ 
but in accordance with ‘‘peaceful co-operation under law.” Y3 


115 A preliminary discussion of some elements of such a free democratie strategy 
may be found in Robert D. Crane, ‘‘Developing Space Legal Strategy,’’ Orbis, July, 
1962, The best discussion of the moral/military problems involved is in the book, 
Morality and Modern Warfare (168 pp., Baltimore, Helicon Press, 1960, edited by 
William J. Nagle), in particular Ch. I, ‘‘ Technology, Strategy and National Military 
Policy,’? by Col. John K. Moriarty, and Ch. V, ‘‘Theology and Modern War,’’ by the 
Rev. John Courtney Murray, 8.J. 


NOTES AND COMMENTS 


THE DECISIONS OF THE COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES 


This note is meant to take the place of a review of the first six volumes 
of the Reports of the Decisions of the Court of Justice of the European 
Communities which are published in the four official languages of the 
European economic communities and contain the decisions rendered during 
the years 1954-1960." 

The Court was originally instituted by the Treaty Establishing the 
European Coal and Steel Community of April 18, 1951 which went into 
force on July 25, 1952. The Treaties of Rome of March 25, 1957, estab- 
lishing the European Economic Community and the European Atomic 
Energy Community, respectively, which went into force on January 1, 
1958, likewise each provided for a Court of Justice. Therefore, by a 
Convention Relating to Certain Institutions Common to the European 
Communities, concluded on the same date as the Treaties of Rome, the 
creation of a single Court of Justice for all three of the European Com- 
munities was agreed upon. The Court of Justice of the European Coal 
and Steel Community had been formally constituted on December 10, 
1952, and opened its door to litigants upon publication of its rules of 
procedure on March 7, 1953.2 It was replaced by the Court of Justice 
of the European Communities upon its formal constitution on October 7, 
1958.2 From the inception of its work until the end of 1960 the Court 
has produced six volumes of printed opinions, the last one consisting of 
two separately bound parts. A seventh volume covering the year 1961 
is in the process of publication. A special Index Volume, covering volumes 
1 through 5, was issued in 1961. 

This note is not designed to give a detailed case-by-case analysis of the 
62 opinions contained in the six volumes, and it must confine itself to 
observations of a more general character. Looking in the first place at 
the more statistical and formal side of the work of the Court, it may be 
noted that the 62 opinions correspond to 59 separate proceedings conducted 


* Vols. 1-6 (1964-1960). Paris: Recueil Sirey; Luxembourg: Services des Publi- 
cations des Communautés Européennes. Vol. I: 1954-1955. B. Fr. 120, N. Fr. 11.80; 
Vol. II: 1956-1956. B. Fr. 200, N. Fr. 19.60; Vol. II: 1956-1957. B. Fr. 120, 
N. Fr. 11.80; Vol. IV: 1958. B. Fr. 200, N. Fr. 19.60; Vol. V: 1959. B. Fr. 250, 
N. Fr. 25; Vol. VI: 1960. B. Fr. 800, N. Fr. 30.60, Indexes. 

1¥For texts of the various European conventions, see this JOURNAL, Supp., Vol. 46 
(1952), p. 107 (European Coal and Steel Community); Vol. 51 (1967), p. 865 (Euro- 
pean Economic Community), p. 955 (European Atomie Energy Community), p. 1000 
(Institutions Common to the European Communities). 

2 Journal Officiel de la O.H.C.A. 83 (1953). 

8 Journal Officiel des Communauiés Européennes 453 (1958). 

} 
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in the Court, one judgment being of an interlocutory character,‘ one 
being rendered upon petition for interpretation of a previous opinion * 
and one being a rejection of a petition for revision of a prior decision.® 
All of the opinions, except two, concern matters growing out of the Treaty 
Establishing the European and Steel Community, the remaining two termi- 
nating the first litigations involving the Treaty Establishing the European 
Economie Community.’ Nine of the 62 opinions deal with complaints 
launched by employees of the governmental agencies of the Huropean 
Communities, the remaining ones concern the validity of measures taken 
or proposed by the governmental agencies of the H.C.S.C. in the perform- 
ance of their regulatory functions. Two opinions are of an advisory 
character and involve the legality of certain proposed amendments of 
the E.C.S.C. Treaty under Article 95 of that treaty,’ the others were 
rendered in the exercise of the Court’s contentious jurisdiction. In all 
contentious cases except one, the complainant was a member government, 
an enterprise or association of enterprises, or an individual, while the 
defendant party was a governmental organ of one of the European 
communities. One case, however, was that of an individual against the 
government of a member state, concerning the scope of immunity from 
local taxation enjoyed by the employees of the European communities.® 
The preponderant majority of the proceedings were proceedings for the 
annulment of purported actual or implied decisions of the High Authority 
by virtue of either Article 33, or Article 35 in conjunction with Article 
33, of the E.C.S.C. Treaty. Thirty-six complaints were based on Article 
33 alone, two complaints invoked Article 35 in conjunction with Article 33, 
and two proceedings combined attacks based on Article 83, with relief 
sought under Article 35 in conjunction with Article 38. In addition, three 
proceedings seeking annulment of certain decisions of the High Authority 
were instituted by complaining member governments on the basis of the 
special ‘‘full’’ jurisdiction granted by Article 88, paragraph 2, of the 
E.C.8.C. Treaty,” and one further complaint of a member government 
praying for the annulment of a decision of the High Authority invoked 
simultaneously three different jurisdictional bases, viz., Articles 338, 88 
and 87.1 Two proceedings sought the cancellation or reduction of fines 


4 Fédération Charbonniére de Belgique o. Haute Autorité, 2 Recueil de la Juris- 
prudence de la Cour de Justice des Communantés Européennes. (C.J.C.E.) 201 (1956). 

5 Associazione Industries Siderurgiche Italiane (ASSIDER) o. Haute Autorité, 1 
ibid. 265 (1965). 

6 Acciaieria Ferriera di Roma (FERAM) co. Haute Autorité, 6 tbid. 353 (1960), 
rejecting petition for revision of judgment, reported 6 ibid. 603 (1959). 

7 Von Lachmiiller, Peuvrier et Ehrhardt o. Commission de la CEE, 6 ibid. 933 
(1960); Fidelaar o. Commission de la C.E.E., ibid. 1079. 

8 Opinions requested by the High Authority and the Special Council of Ministers of 
the E.C.8.C., 6 C.J.C.E. 551 (1959); 6 ibid. 107 (1960). 

9 Humblet o. Etat Belgique, tbid. 1127; reported in 56 A.J.LL. 540 (1962). 

10 Gouvernement de la République Fédérale d’Allemagne c. Haute Autorité, 6 O.J.C.E. 
119 (1960); Gouvernement de la Republique Italienne o. Haute Autorité, ibid. 665; 
Gouvernement du Royaume des Pays-Bas c. Haute Autorité, ibid 725. 

11 Gouvernement de la République Fédérale d’Allemagne o. Haute Autorité, ibid. 471. 
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imposed by the High Authority pursuant to Article 86 of the treaty,” 
and one complaint was a suit for damages on the ground of an alleged 
governmental tort committeed by the High Authority pursuant to Article 
40 of the E.C.S.C. Treaty. 

Turning now to the substance of these opinions, it is easily seen that 
they mirror the various problems and difficulties which the High Authority 
and the Council of Ministers had to face in translating the common 
market of coal and steel of the six countries from a blueprint into a reality, 
and in taking the necessary measures for the assurance of its proper 
functioning. 

Space forbids recounting the chronic ailments or passing afflictions 
which plagued the coal and steel sectors during the six-year period 
spanned by these proceedings or to rehearse the variety of measures taken 
by the High Authority and the Council of Ministers to alleviate these ills. 
To be sure, the European coal industry, as a result of the technological 
obsolescence of the mines in numerous Belgian regions and of the pro- 
gressive attrition in the industrial utilization of solid fuels, faces long- 
range difficulties that are of a dimension quite different from that of 
the troubles which beset the steel industry in consequence of its unprece- 
dented postwar recovery and expansion. Yet a prolonged interval of 
an intense shortage of domestic scrap menaced seriously the harmonious 
growth of the steel production and called for the institution of complex 
schemes aiming at an equalization of the costs of community scrap and im- 
ported scrap and at the introduction of financial incentives for the curtail- 
ment of the utilization of scrap in the manufacture of steel. Actually, 
various facets of the operation of these mechanisms precipitated the lion’s 
share of the legal controversies included in the six volumes of the Court’s 
decisions. Another recurring source of litigation before the Court grew 
out of the long battle of the High Authority to curb the excessive economic 
power of the Ruhr coal sales cartels and reduce it to a level needed for an 
orderly and rational supply of the market. Lately the efforts of the 
community agencies toward the elimination of special and protectionist 
rail freight rates and the prevention of discriminations in the motor 
transport industry have been reflected in numerous resorts to the Court.** 


12 Acciaierie Laminatoi Magliano Alpi (ALMA) o. Haute Autorité, 3 OJ.0.H. 181 
(1957) ; Macchiorlatti Dalmas e Figli o. Haute Autorité, 5 ibid. 415 (1959). 

18 Acciaieria Ferriera di Roma (FERAM) c. Haute Autorité, ibid. 503. 

14 The legality, interpretation and enforcement of the various schemes introduced 
by the High Authority and the Council of Ministers to secure an adequate supply 
of scrap and an equitable distribution of its cost formed the object of 21 proceedings 
reported in Vols. 4, 5, and 6(I). 

18 Sociétés Minières du Bassin de la Ruhr o. Haute Autorité, 8 C.J.0.H. 9 (1957); 
Nold o. Haute Autorité, ibid. 283, 5 ibid. 89 (1959); Stork et Cie o. Hante Autorité, 
ibid. 43; Comptoirs de Vente du Charbon de la Ruhr o. Haute Autorité, 6 ibid. 45 
(1960) ; Comptoirs de Vente du Charbon de la Ruhr et Enterprise I. Nold K.Q. o. Haute 
Autorité, ibid. 859. 

16 Seven of the opinions contained in Vol 6 deal with measures taken for the 
elimination of diseriminatory rail freight rates and the supervision of motor carrier 
freight rates in the common market for coal and steel. 
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Several, including the earliest, cases decided by the Court involved the 
legality and enforcement of the regulations governing pricing practices, 
issued under Article 60 of the H.C.8.C. Treaty.” 

Since the Court is a court of limited jurisdiction whose adjudicatory 
powers are circumscribed and particularized with great caution by an 
array of different provisions in the governing treaties, a considerable 
portion of the case law developed by the Court deals with procedural 
matters familiar to American lawyers (lumped together under the rubric 
of ‘‘entertainability’’), such as jurisdiction over the subject matter, stand- 
ing, ripeness for judicial review and the proper scope of such review. 
In proceedings for the annulment of decisions of the High Authority 
instituted under Articles 33 and 35 of the H.C.S.C. Treaty (barring the 
special case of Article 88, paragraph 2), the Court may not review the 
economic or political judgment upon which the High Authority has based 
its action and must. confine itself to strictly legal issues except where 
“‘abuse of power” or a ‘‘patent misconception of the treaty provisions’’ 
is alleged. The Court decided at an early stage that it would not use 
this jurisdictional clause as a gate to an enlarged scope of review, and 
since then has carefully avoided concerning itself directly with the wisdom 
of the action of the High Authority. This, however, does not mean that 
the Court has shown a pronounced tendency toward putting its stamp of 
approval on all important regulations or individual decisions issued by 
the High Authority. On the contrary, the Court has not hesitated to 
annul some of them either on the ground of a rather strict interpretation 
of the E.C.S.C. Treaty with reference to permissible discretion,’* allow- 
able delegation,’® or recital of sufficient reasons,” or because of a dis- 
approval of the legal basis of their issue’! or a failure to find proper 
authorization in the treaty.?? 

Generally speaking, the Court has not endeavored to shape the economic 
policies to be pursued by the community organs, but rather insisted on a 


17 Gouvernement de la République Française c. Haute Autorité, 1 C.J.C.E. 9 (1954); 
Gouvernement de la République Italienne o. Haute Autorité, ibid. 75; ASSIDER o. 
Haute Autorité, ibid. 125 (1955); I.S.A. o. Haute Autorité, ibid. 179; A.L.M.A,. o. 
Haute Autorité, 8 ibid. 181 (1957); Macchiorlatti Dalmas e Figli c. Haute Autorité, 
5 ibid. 415 (1959); see also Acciaieria e Tubificio di Brescia o. Haute Autorité, 6 ibid. 
153 (1960). 

18 Gouvernement de la République Française o. Haute Autorité, 1 C.J.C.E. 9 (1954); 
Gouvernement de la République Italienne o. Haute Autorité, ibid. 75; Chambre syn- 
dicale de la Sidérurgie de 1’Est de la France et autres o. Haute Autorité, 6 ibid. 573 
(1960). 

19 Meroni & Co. o. Haute Autorité, 4 ibid. 11 (1958); Meroni & Co. ce. Haute Autorité 
(2nd case), ibid. 53. 

20 Comptoirs de vente du Charbon de la Ruhr et Enterprise I. Nold o. Haute Autorité, 
6 ibid. 859 (1960). 

21 Mannesmann A. G. et autres o. Haute Autorité, tbid. 243 (denying High Authority’s 
right to restitution of serap equalization payments disbursed in consequence of fraud 
committed by third party). 

22 Gouvernement de la République Italienne o. Haute Autorité, ibid. 665; Gouverne- 
ment du Royaume des Pays-Bas o. Haute Autorité, ibid. 725. 
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high degree of strict adherence to the treaties (Vertragstreue). In its 
work it has had the assistance of the two Advocates General who play a 
substantial réle in the administration of justice in the European com- 
munities and whose final conclusions as to the proper disposition of the 
proceedings are included in the reports. Nevertheless, the Bench has not 
always followed the recommendations of its Advocates General, but upon 
some occasions reached substantially different results. 

Although the decisions of the Court are of great interest to students 
of international law, particularly because of light which they shed upon 
the processes involved in the interpretation of multipartite treaties, it 
must be noted that so far the Court has not seen any necessity for a direct 
reliance on international law. Only twice (and that in parallel opinions) ** 
has the Court referred to ‘‘recognized principles of classical international 
law” and then solely for the purpose of accentuating that the procedures 
provided for in Article 88 for the enforcement of treaty obligations go be- 
yond what is traditionally available to international organizations and 
that therefore the governing article calls for a narrow interpretation. 

Undoubtedly the increased burden on the Court which must result in- 
evitably from the great strides that have been made in transforming the 
general European Common Market from a political instrument into an 
operative organism will reflect itself in new lines of judicial activity which 
should invite closest attention from students of international law. 


STEFAN A. RIESENFELD 


THE FOREIGN CLAIMS SETTLEMENT COMMISSION AND THE 
ADJUDICATION OF INTERNATIONAL CLAIMS* 


In the ever expanding panorama of international law, few areas have 
been more intriguing to the scholar or of greater concern to the inter- 
national lawyer than the international responsibility of states for injuries 
to aliens. Even a cursory examination. of the literature dealing with the 
responsibility of states will reveal that much attention has been devoted 
to the subject. Furthermore, until recently, the principles of substantive 
law seemed quite clear and well established. Apart from isolated and 
unique cases, the most usual questions involved the status or protection 
enjoyed by foreign-owned property. 


23 See, ¢.g., Gouvernement de la République Francaise c. Haute Autorité, 1 C.J.0.E. 
7 (1954); Gouvernement de Ia République Italienne e. Haute Autorité, ibid. 73; 
Fédération Oharbonnidre de Belgique c. Hante Autorité, ibid. 201 (1956) (interlocutory 
decree) ; Chambre Syndicale de Siderurgie de 1’Est c. Haute Autorité, 6 tbid. 573 (1960). 

24 Gouvernement de la République Italienne o. Haute Autorité, ibid. 665 at 692; 
Gouvernement du Royaume des Pays-Bas c. Haute Autorité, ibid. 725 at 761. 

* In substance, this note is a review of International Olaims: Their Adjudication by 
National Commissions, by Richard B. Lillich (Syracuse, Syracuse University Press, 
1962. pp. xvi, 140. Index. $5.00). Since the work of the Foreign Claims Settlement 
Commission occupies a major portion of the book, Chairman Re has contributed addi- 
tional materials concerning the Commission and its activities -——En. 
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It is invariably emphasized that the existing international law precedents 
clearly establish the inviolability of private property.t This principle of 
international law which protects property in time of peace has been justi- 
fied not only because ‘‘it represents a universally recognized standard of 
justice, but also because it is absolutely essential for the welfare of every 
nation, for without its protection no commercial or financial international 
intercourse could safely be carried on.’’* The position of the United 
States on this question has been expressed in unmistakable terms: 


When a nation has invited intercourse with other nations, has 
established laws under which investments have been lawfully made, 
contracts entered into and property rights acquired by citizens of 
other jurisdictions, it is an essential condition of international inter- 
course that international obligations shall be met and that there 
shall be no resort to confiscation and repudiation.® 


It follows from the foregoing that a confiscation of foreign-owned prop- 
erty is an act of state that constitutes a denial of justice for which the 
state becomes internationally responsible. Regardless of the particular 
philosophical basis upon which the right is founded, both the writings of 
publicists and international practice firmly establish the right of the owner 
to compensation for the deprivation of his property. 

Much also has been written on the requirement and measure of com- 
‘pensation. The ‘‘just compensation’’ to which the owner is entitled has 
been also described as ‘‘adequate, effective and prompt payment.’’* It 
cannot be said, however, that adequate treatment has been accorded the 
procedural aspects of the international claims that result from the national- 
ization of foreign-owned property. What procedural devices have been 
utilized and what procedural problems have been encountered in the 
adjudication of these claims? 

Although serious attempts are being made to codify and synthesize 
what may be called the substantive law of international claims, the atten- 
tion devoted to matters of procedure has been incredibly meager. This 
is particularly surprising when one considers the tremendous growth of 
international trade and investment, and the social revolutions involving 
vast programs of nationalization of property. The traditional methods 
of individual espousal of claims, or their adjudication by mixed claims 
commissions, could not cope with the thousands of claims that followed 
these nationalizations. Experience has demonstrated that the most prac- 


1See authorities cited in Re, ‘‘The Nationalization of Foreign-Owned Property,’’ 
36 Minn. Law Rev. 823, 327 (1952), and ‘‘Nationalization and the Investment of 
Capital Abroad,’’ 42 Georgetown Law J. 44 (1953). 

2 Anderson, ‘‘Basis of the Law Against Confiseating Foreign-Owned Property,?? 
21 A.J.LL. 525, 526 (1927). 

8 Secretary of State Hughes, Report, Mexican Claims Convention, quoted in Buell, 
International Relations 389 (1925). 

4 Dept. of State Press Release, Aug. 25, 1938; 82 A.J.LL. Supp. at 191, 193 (1938). 
See Bubin, ‘‘Nationalization and Compensation: A Comparative Approach,” 17 U. 
Chicago Law Rev. 458, 460 (1950). 
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tical solution was to submit these claims for adjudication by national 
claims commissions. These unique tribunals constitute the subject matter 
of Professor Richard B. Lillich’s attractive monograph. 

International Claims: Their Adjudication by National Commissions, is 
a welcome and useful addition to the available literature on international 
claims and state responsibility. Written in a clear and concise manner, 
its presents to the student of international law an excellent introduction 
to a tribunal whose functions and procedures ought to be as well known 
as those of other courts devoted to the solution of international legal 
problems. 

The book is of particular value because of its discussion of the jurisdic- 
tion and practice of the Foreign Claims Settlement Commission of the 
United States. In this respect, it possesses the distinction of being perhaps 
the first to accord independent treatment to the work of the Commission. 
Since, unfortunately, the decisions of most national claims commissions, 
like those of the Foreign Claims Settlement Commission, have not been 
systematically reported, and, therefore, have not been readily available 
to those interested in the work of these tribunals, the book may be said to 
be in the public interest. 

Furthermore, International Claims: Their Adjudtcation by National 
Commissions not only ransoms from relative obscurity materials found in 
Congressional reports and other official publications, but also calls attention 
to the various reports of the Foreign Claims Settlement Commission. 
These reports contain a veritable treasury of information and experience, 
and, notwithstanding their availability to the researcher, have not thus 
far received the dissemination, evaluation and analysis they deserve. 

In highlighting the invaluable materials contained in the various reports 
of the Foreign Claims Settlement Commission, the book performs a long 
overdue public service. Although these reports do not contain all of the 
decisions of the Commission, some of them have proven to be most helpful. 
One such report, entitled Settlement of Claims, was published by the 
Commission on June 15, 1955. This report of 690 pages covered the 
activities of the Foreign Claims Settlement Commission and its predecessor 
Commissions from September, 1949, to March, 1955. It presents the 
problems involved in the processing of claims pursuant to the Yugoslav 
Claims Agreement of 1948, the Panamanian Claims Convention of 1950, 
the International Claims Settlement Act of 1949, as amended, and the War 
Claims Act of 1948, as amended. Although written primarily for the 
benefit of the Commission’s staff, it was thought to be of 


special interest and a guide to attorneys and claimants interested in 
future claims programs especially in view of the fact that the pro- 
cedures adopted for the settlement of the above international claims 
represented a marked departure from that which had characterized 
earlier undertakings by the United States Government in the espousal 
of claims against foreign governments." 


5 Settlement of Claims by the Foreign Claims Settlement Commission of the United 
States and Its Predecessors iii (1955). 
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A similarly helpful report is the Foreign Claims Settlement Commis- 
sion’s Tenth Semiannual Report to the Congress, which contains many of 
the Commission’s leading decisions in the claims programs against Bul- 
garia, Hungary, Rumania, Italy and the Soviet Union. Hach decision, 
preceded by headnotes, sets forth the governing principles or precedents, 
together with footnotes which provide further explanation and documenta- 
tion. In an effort to bring the work and decisions of the Commission to 
the attention not only of Members of Congress but also to all interested 
lawyers, the Fourteenth Semiannual Report has been widely distributed. 
It summarizes the functions of the Commission and reprints its leading 
decisions in the Czechoslovakian and Polish Claims programs. 

In his introduction, Professor Lillich declares that his ‘‘short study 
purports to be a modest contribution toward a needed evaluation of 
national claims commissions,’’® and adds that its scope is limited to the 
20 national claims commissions that have been established by the United 
States, the 20th such commission being the Foreign Claims Settlement 
Commission of the United States. The book, divided into four chapters, 
succeeds in introducing the reader to the history and organization of 
national claims commissions, the law that they apply, their contributions, 
and the ‘‘precedent value’’ of their decisions. 

Chapter 1, entitled ‘‘History of National Claims Commissions,’’ indi- 
cates that these ‘‘special domestic tribunals,’’? as they have been called 
by Professor Hudson, ‘‘have been utilized frequently by the United 
States during the past 150 years.’’* While these national claims com- 
missions are usually characterized simply as ‘‘special national courts”? 
or ‘‘domestic tribunals,’’ +° Professor Lillich stresses their ‘‘dual nature.’’ 
He emphasizes this ‘‘dual’’ classification by quoting the words of William 
E. Fuller, Attorney for the Spanish Treaty Claims Commission.4? Fuller 
observed: ‘‘In a strictly technical sense the Commission is a national 
court, but in a broader sense [it] is also international .. .’’1* and, there- 
fore, although ‘‘in every essential a municipal judicial body,’’ in the 
adjudication of claims it sits ‘‘in the character of an international tri- 
bunal.” 14 


6 Lillich, International Claims: Their Adjudication by National Commissions 3 (1962) 
(hereinafter cited as Lillich). 

TLillich 20; Hudson, International Tribunals 192 (1944). 

8 Lillich 8. 

9 Jessup in Proceedings, Second Summer Conference on International Law, Cornell 
Law School 37 (1958). 

10 See references to writings of Domke, Briggs and Ralston at Lillich 21. 

11 Ibid. 28. l 

12 Special Report of William E. Fuller 114-115 (1907). 

18 Iotd, at 112. ` 

14 Ibid. at 114-115 (emphasis in original by Fuller). Professor Jessup, writing 
about the future of international law-making, after commenting on the rôle of the 
Prize Court, notes that the Court of Claims at times ‘‘sat in a role which it considered 
to be indistinguishable from that of an international arbitral tribunal.’’ Jessup, ‘‘The 
Future of International Law Making,’’ in Legal Institutions Today and Tomorrow 
211 (Paulsen ed., 1959), citing Royal Holland Lloyd v. U. S., 73 Ct. CI. 722 (1981). 
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Chapter 1 also contains a discussion of the juridical status of the ‘‘funds 
of national claims Commissions.’’ Although scholars have written about 
the ‘‘lump sum” or ‘‘en bloc” settlement, the nature of the fund has 
not received legal analysis. In that connection, Professor Lillich states 
that the function of these commissions 


is to distribute to certain eligible claimants funds made available— 
either from a lump sum (sometimes called en bloc or global) settle- 
ment with a foreign country, or from an appropriation made by the 
United States in return for certain consideration from a foreign 
country, or from vested assets of a foreign country held by the United 
States—to satisfy a large group of international claims against a 
foreign country.?® 


Since the true function of the Commission is to adjudicate the claims 
presented, and since the total awards will determine the amount actually 
paid to the successful claimants, particular attention ought to be given to 
the treatment afforded the ‘‘defender of the fund’’ technique that has been 
utilized in the past," and is currently in use by British national com- 
missions.* Discussing the procedure of the Foreign Claims Settlement 
Commission, Professor Lillich feels that the Commission ought to adopt 
‘some formal defense procedure,” 1? and suggests that ‘‘vesting several 
staff members with the power to oppose claims would give the Commission 
a better basis for a decision and serve to protect the interests of the other 
claimants.” Without attempting to evaluate the merits of the defender 
of the fund technique, it is believed that Professor Lillich has unduly 
relied upon a remark of a former Chairman of the Commission, and has 
perhaps been misled as to the actual Commission procedure and the func- 
tion of the staff attorney. Although it is true that the staff attorney 
does not perform his duties in a manner that is ‘‘adversary,’’ in the sense 
of hostility, staff attorneys must and do present all of the facts, 4.e., both 
favorable and unfavorable aspects of all claims, prior to their determina- 
tion by the Commission. 

Furthermore, one cannot ignore the clear language of the Commission’s 
regulations, which declare that ‘‘the claimant shall be the moving party 
and shall have the burden of proof on all issues involved in the determina- 
tion of his claim.” ?! The claimant who cannot sustain this burden as to 
all elements of the claim is denied relief. In summarizing the law that 
the Commission has applied on this point, the most recent semiannual re- 
port of the Commission states: 


This conclusion has been applied to each item of property involved 
in a claim. Thus, in many cases, claimants who were able to establish 


15 See references to the statements of Nielsen, Drucker, Domke and others at Lillich 
117-118. 


16 Ibid. at 2. 17 Ibid. at 114. 
18 Tbid. at 52. 19 Ibid. 
20 Ibid. at 115. 


21 Foreign Claims Settlement Commission Reg., 45 O.F.R. § 531.6(d) (1969) (Hear- 
ings; issues and burden of proof). 
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their claims as to some items of property were granted awards therefor, 
but were denied recovery as to other items for lack of proof.”? 


A staff attorney of the Commission, writing on the work of the Commission, 
has come closer to a portrayal of the actual practice when he states that 
staff attorneys serve ‘‘as adversaries to the claimants in all hearings before 
the Commission.’’ 33 


Chapter IT, ‘‘Organization of National Claims Commissions,’’ treats a 
variety of interesting areas dealing with the structure, procedures, and 
finality of the decisions of national claims commissions. Discussing the 
erucial problems of appointment and qualifications of the Commissioners, 
Professor Lillich decries the ‘‘political appointment’’ of Commissioners, 
and points out that, ‘‘despite warnings that the International Claims Com- 
mission would have to decide numerous questions of citizenship and inter- 
national law, no provision requiring bar membership was included in its 
enabling act, and hence non-lawyers may serve today on the Foreign 
Claims Settlement Commission.’’** Professor Lillich also compares the 
salary of the Commissioner with that of the Federal District Judge for 
“four representative years’’ as ‘‘a factor which may have some effect on 
the quality of commission personnel.” ?3 He observes that ‘‘commissioners 
who once received twice the compensation of judges currently lag far 
behind their inadequately paid judicial brethren,’’ and concludes that ‘‘the 
trend cannot help but affect the quality of commissioners if it is allowed to 
continue.’’ 38 

The brief but excellent discussion of the leading court cases ** that have 


2214 Foreign Claims Settlement Commission Semiannual Rep. 14 (Jan.June, 1961). 

23 Rode, ‘‘The International Claims Commission of the United States,’’? 47 A.J.I.L. 
615, 621 (1953). 

24 Lillich 42—43. Although legally possible, it is unlikely that non-lawyers will be 
appointed to the Foreign Claims Settlement Commission. Of the 18 Commissioners 
appointed to the Commission and its predecessors, the International Claims Com- 
mission and the War Claims Commission, all but three have been lawyers. Not only 
are the present members of the Foreign Claims Settlement Commission all lawyers, 
but as a matter of Commission policy only lawyers are permitted to serve as staff 
attorneys. 

25 Lillich at 48. 

28 Ibid. The ‘‘lag’’ is not quite as conspicuous as would appear from Professor 
Lillich’s chart, wherein the salary for Commissioners for the year 1960 is shown to be 
$15,000. The salary of the members of the Foreign Claims Settlement Commission 
is $20,000 and that of its Chairman $20,500. 70 Stat. 737-88 (1956), 5 U.S.C. § 2204 
(10), §2205 (45) (1959) (Federal Executives Pay Provisions). 

27 The most important cases mentioned are de Vegvar v. Gillilland, 228 F. 2d 640 
(D.C. Cir., 1955), cert. denied, 350 U.S. 994 (1956); Dayton v. Gillilland, 242 F. 2d 227 
(D.C, Cir., 1956), cert. denied, 855 U. S. 813 (1957); American and European Agencies, 
Ine. v. Gillilland, 247 F. 2d 95 (D.C. Cir., 1956), cert. denied, 855 U. 8. 884 (1957); 
Haas v. Humphrey, 246 F. 2d 682 (D.O. Cir., 1957), cert. denied, 355 U. S. 854 (1957); 
Zutich v. Gillilland, 254 F. 2d 464 (6th Oir., 1958); First Nat’] City Bank v. Gillilland, 
257 F. 2d 228 (D.O. Cir. 1958), cert. denied, 358 U. S. 837 (1958). An excellent 
discussion of the non-reviewability of the decisions of the Commission may be found 
in Coerper, ‘‘The Foreign Claims Settlement Commission and Judicial Review,’’ 50 
AJIL. 868 (1956). Note the consistent denial of certiorari in the cases cited above. 
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passed upon those provisions of the enabling acts which exempt the de- 
cisions of the Commission from judicial review concludes as follows: ‘‘Be- 
ing ‘courts of last resort’ for international claims, their opinions take 
on added importance as valuable evidences of international claims law.’’ 38 

In Chapter III, entitled ‘‘Jurisprudence of National Claims Commis- 
sions,’’ the reader will find a brief summary of the decisions of some of the 
United States claims commissions and of the Foreign Claims Setile- 
ment Commission in particular, on the status of claimants before such 
commissions. Specifically, the discussion deals with the eligibility re- 
quirements of individual claimants, partnerships, corporations, assignees, 
subrogees, heirs, executors and administrators. Clearly, this presents only 
a very small facet of the jurisprudence of these commissions. Neverthe- 
less, even from this limited survey, Professor Lillich is able to conclude 
that ‘‘the law that they apply is generally international;’’*® that ‘‘the 
decisions of national commissions have mirrored the progress in the law 
of state responsibility”; and that ‘‘the variable standards which the 
Foreign Claims Settlement Commission has applied are indicative only 
of the current state of flux in this area of international law.’’ 3° 

In the final chapter, ‘‘Evaluation of National Claims Commissions,” 
Professor Lillich sets forth the ‘‘favorable’’ and ‘‘unfavorable’’ aspects 
of national claims commissions. The book closes with a brief discussion 
of the ‘‘precedent value’’ t of their decisions. 

Dr. Martin Domke, International Vice President and Director of Legal 
Research for the American Arbitration Association, has contributed an 
enlightening foreword to the book. Commenting on the concluding chap- 
ter, he states that it ‘‘contains helpful suggestions for further refining 
this method of international adjudication.’’°? With typical candor, Dr. 
Domke writes that ‘‘many aspects of substantive international law are 
not touched upon by the author, however, since they are beyond the 
scope of his work.’’?** Every reader of the book, whether jurist, lawyer 
or student, will also agree with Dr. Domke that ‘‘it does not detract from 
the merit of this valuable book to say that much remains to be done.’’ 34 
Indeed, that which remains to be done has been greatly facilitated by the 
present study. Its appearance serves to remind the reader not only of 
the contribution that the national claims commission has already made 
to international law, but also of the expanding rôle that it is capable of 
performing in the future. 


Epwarp D. Re 


Chairman, Foreign Claims Settlement 
Commission of the United States 


28 Lillich 70. 29 Ibid. at 71. 
80 Ibid. at 100-101. 81 Ibid. at 118. 
82 Ibid. at ix. 83 Ibid, at x. 


34 Ibid. at ix. 
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THE SALZBURG SESSION OF THE INSTITUT DE DROIT INTERNATIONAL 


The Fiftieth Session of the Institut de Droit International was held in 
Salzburg, Austria, from September 4 to 13, 1961, under the presidency 
of Professor Alfred von Verdross. The session was attended by seventy- 
four Members and Associates, including Hans Kelsen, Philip C. Jessup, 
Josef L. Kunz, Quincy Wright and the undersigned, from the United 
States. Professor William W. Bishop was elected an Associate at Salz- 
burg, and the United States group now comprises eight: Honorary Mem- 
ber (Hans Kelsen); Members (Philip Marshall Brown, Green H. Hack- 
worth, Philip C. Jessup); Associates (William W. Bishop, Herbert W. 
Briggs, Josef L. Kunz, Quincy Wright). 

Judge Algot Bagge (Sweden) and Lord McNair (U.K.) were elected 
Honorary Members at Salzburg and eight Associates were elected titular 
Members: Roberto Ago (Italy), Ricardo J. Alfaro (Panama), Juraj 
Andrassy (Yugoslavia), Emile Giraud (France), Edvard Hambro (Nor- 
way), A. E. F. Sandstrém (Sweden), Sir Humphrey Waldock (U.K.) 
and Wilhelm Wengler (Germany). Of eighteen candidates for Associate, 
twelve were elected: Rudolf L. Bindschedler (Switzerland), William W. 
Bishop (U. 8.), Charles Chaumont (France), J. E. S. Fawcett (U.K.), 
Charalambos N. Fragistas (Greece), Georges A. van Hecke (Belgium), 
Eduardo Jiménez de Aréchaga (Uruguay), Riccardo Monaco (Italy), 
Nagendra Singh (India), Stephan Verosta (Austria), Mustafa Kamil 
Yasseen (Iraq) and Jaroslav Zourek (Czechoslovakia). 

Prior to the Salzburg session, only thirty of the more than one hundred 
states of the world had nationals in the Institut, whose statutory purpose 
is to serve as ‘‘an exclusively scientific association and without official 
character ...to promote the progress of international law,” and to 
assist in formulating its principles in a manner responding to the juridical 
conscience of the world. ‘Two steps were taken at Salzburg to broaden 
membership in the Institut. The Bureau nominated five candidates 
(Jiménez de Aréchaga, Singh, Verosta, Yasseen, and Zourek) from coun- 
tries from which no nominations were otherwise possible, and all were 
elected Associates. The second step was the adoption of a proposal to 
increase the statutory number of Associates from sixty to seventy-two, 
with opportunity for the Bureau to reserve not more than one third of the 
vacancies in the rank of Associate at any particular election for candidates 
from regions of the world insufficiently represented in the Institut. This 
proposal was adopted, despite the vigorous opposition of a number of 
members who feared that its effect would be to weaken the high standard 
of scientific achievement in the field of international law as the sine qua 
non of membership. The debates reveal that, in adopting the proposal, 
the Institut had no intention of abandoning its rigorous criteria for 
membership and that it did not intend to fill all the new vacancies at 
the next election. Considerable credit is due Lord McNair and Judge 
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Philip C. Jessup for this step towards increasing the responsibilities and 
opportunities of the Institut. 

In a dozen plenary meetings at Salzburg, the Institut considered four 
reports, but succeeded in adopting resolutions on only two. On Septem- 
ber 11, 1961, the Inststut adopted, by a vote of 50-0-1, a resolution on 
Utilization of Non-Maritime International Waters (except for Navigation) 
for which Professor Juraj] Andrassy was Rapporteur; and, by a vote of 
540-7, a resolution on International Conciliation for which Senator Henri 
Rolin was Rapporteur. English translations of these resolutions are 
appended and it can be seen that both resolutions have potential sig- 
nificance and utility. 

After a bitter debate on Renvoi, in which the utility of the principle 
was lauded or castigated,’ the Institut referred the question back to the 
23rd Commission for further study. Prolonged debates on the three 
questions mentioned above necessitated the adjournment to the next session 
of the debate on Conflict of Laws in Matters of Aerial Law. 

By decisions taken at Salzburg, Commissions were authorized to prepare 
studies on the following topics: 


Ist Commission: The Diplomatic Protection of Individuals in Inter- 
national Law. Herbert W. Briggs, Rapporteur. 


8th Commission: The Diplomatic Protection of Business Enterprises 
in International Law. Roberto Ago, Rapporteur. 


9th Commission: Juridical Conditions of Capital Investment in De- 
veloping Countries and Agreements Relating Thereto. Ben A. 
Wortley, Rapporteur. 


10th Commission: Testamentary Succession in Private International 
Law. Riccardo Monaco, Rapporteur. 


14th Commission: The International Effects of Constitutional Limita- 
tions on the Power to Conclude Treattes. Paul De Visscher, Rap- 
porteur. 


15th Commission: The Efect on Treaties of the Creation of a New State 
out of a Pre-E'xisting State. Charles Rousseau, Rapporteur. 


19th Commission: Le Contrat de Commission de Transport en Drott. 
International Prwé. Léon Babinski, Rapporteur. 


The next session of the Institut will be held in Brussels in 1963 under 
the presidency of Senator Henri Rolin. 


Herset W. Brices 


1QOne member was heard to observe: ‘‘We used to play ping-pong in our country, 
but we gave it up??? 
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ANNEX 


RESOLUTIONS ADOPTED BY THE INSTITUTE oF INTERNATIONAL LAW AT ITS 
SESSION AT SALZBURG (8-12 Supremper 1961) 


I Utilization of Non-Maritime International Waters 
(Except for Navigation) + 


(Ninth Commission) 


The Institute of International Law, 

Considering that the economie importance of the use of waters is trans- 
formed by modern technology and that the application of modern tech- 
nology to the waters of a hydrographic basin which includes the territory 
of several States affects in general all these States, and renders necessary 
its restatement in juridical terms, 

Considering that the maximum utilization of available natural resources 
is a matter of common interest, 

Considering that the obligation not to cause unlawful harm to others is 
one of the basic general principles governing neighborly relations, 

Considering that this principle is also applicable to relations arising 
from different utilizations of waters, 

Considering that in the utilization of waters of interest to several States, 
each of them can obtain, by consultation, by plans established in common 
and by reciprocal concessions, the advantages of a more rational exploita- 
tion of a natural resource, 

Recognizes the existence in international law of the following rules, and 
formulates the following recommendations: 


Article 1 


The present rules and recommendations are applicable to the utilization 
of waters which form part of a watercourse or hydrographic basin which 
extends over the territory of two or more States. 


Article 2 


Every State has the right to utilize waters which traverse or border its 
territory, subject to the limits imposed by international law and, in 
particular, those resulting from the provisions which follow. 

This right is limited by the right of utilization of other States interested 
in the same watercourse or hydrographic basin. 


Article 3 5 


If the States are in disagreement over the scope of their rights of utiliza- 
tion, settlement will take place on the basis of equity, taking particular 
account of their respective needs, as well as of other pertinent cireum- 
stances. 


1 English translation by Herbert W. Briggs. 
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Article 4 


No State can undertake works or utilizations of the waters of a water- 
course or hydrographic basin which seriously affect the possibility of 
utilization of the same waters by other States except on condition of assur- 
ing them the enjoyment of the advantages to which they are entitled under 
Article 3, as well as adequate compensation for any loss or damage. 


Article 5 


Works or utilizations referred to in the preceding article may not be 
undertaken except after previous notice to interested States. 


Article 6 


In case objection is made, the States will enter into negotiations with 
a view to reaching an agreement within a reasonable time. 

For this purpose, it is desirable that the States in disagreement should 
have recourse to technical experts and, should occasion arise, to com- 
missions and appropriate agencies in order to arrive at solutions assuring 
the greatest advantage to all concerned. 


Article 7 


During the negotiations, every State must, in conformity with the 
principle of good faith, refrain from undertaking the works or utilizations 
which are the object of the dispute or from taking any other measures 
‘which might aggravate the dispute or render agreement more difficult. 


Article 8 


If the interested States fail to reach agreement within a reasonable 
time, it is recommended that they submit to judicial settlement or arbitra- 
tion the question whether the project is contrary to the above rules. 

If the State objecting to the works or utilizations projected refuses to 
submit to judicial settlement or arbitration, the other State is free, subject 
to its responsibility, to go ahead while remaining bound by its obligations 
arising from the provisions of Articles 2 to 4. 


Article 9 


It is recommended that States interested in particular hydrographic 
basins investigate the desirability of creating common organs for establish- 
ing plans of utilization designed to facilitate their economic development 
as well as to prevent and settle disputes which might arise. 


Text adopted by a vote of 50 to 0, with one abstention. 
(11 September 1961.) 
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II. International Conciliation 1 
(Thirtieth Commission) 


The Institute of International Law, 

Considering that by the provisions of the Charter of the United Nations, 
States have the duty to seek by peaceful means the settlement of inter- 
national disputes, 

Acknowledging that nevertheless a certain number of disputes have 
remained unsettled in the course of recent years, the Parties having 
neglected or refused recourse to judicial settlement or arbitration, 

Considering that such a state of affairs is prejudicial to international 
understandings, 

Observing, on the other hand, that the procedure of international con- 
ciliation has been employed with success in a number of cases during 
recent years, 

Draws the attention of States to the advantage, for a sound appreciation 
by them of questions arising from a dispute and for its peaceful solution, 
of the assistance of a small number of competent and impartial men of 
good will, Go “the T 

For this reason again recommends States to conclude, if they have not 
already done so, conventions establishing permanent bilateral commissions 
of conciliation as provided by different treaties and, in particular, by 
the General Act of 1928/1949, even if they are not disposed to undertake 
any engagement to submit to these commissions all disputes or certain 
categories of disputes, 

Emphasizes that Parties willing to have recourse to the procedure of 
conciliation are free to determine the methods according to their particular 
preferences, either when establishing a permanent or ad hoc Commission or 
at a later date, f 

Declares that no admission or proposal formulated during the course 
of the conciliation procedure, either by one of the Parties or by the Com- 
mission, can be considered as prejudicing or affecting in any manner the 
rights or the contentions of either Party in the event of the failure of 
the procedure; and, similarly, the acceptance by one Party of a proposal 
of settlement in no way implies any admission by it of the considerations 
of law or of fact which may have inspired the proposal of settlement, and 

Recommends that States wishing either to conclude a bilateral con- 
ciliation convention or to submit a dispute which has already arisen to 
conciliation procedures before an ad hoc Commission, should adopt the 
rules contained in the annexed Regulations which the Institute substitutes 
for those adopted 2 September: 1927, at the Session of Lausanne; and 
that, in the absence of such adoption, the members of Commissions of 
Conciliation should be guided by these rules for the solution of questions 
entrusted to them by the Parties. 


1 English translation by Herbert W. Briggs. 


740 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol, 56 


Regulations on the Procedure of International Conciliation 


See. 1. DEFINITION or CONOLIATION 


Article 1 


For the purpose of the present provisions, ‘‘conciliation’’ means a 
method for the settlement of international disputes of any nature accord- 
ing to which a Commission set up by the Parties, either on a permanent 
basis or on an ad hoc basis to deal with a dispute, proceeds to the im- 
partial examination of the dispute and attempts to define the terms of a 
settlement susceptible of being accepted by them or of affording the 
Parties, with a view to its settlement, such aid as they may have requested. 


Sec. 2. Proozpure For CONCILIATION 


Article 2 


The Conciliation Commission is seised of the dispute in the manner 
agreed upon by the Parties. In the absence of such agreement, the Com- 
mission can. be seised not only by a joint application of the Parties, but 
by an application by one of them, addressed. to the President and indicating 
in summary form the object of the dispute. On receiving a unilateral ap- 
plication, the President is responsible for seeing that it has been com- 
municated to the other Party and that the latter accepts recourse to 
conciliation. 


Article 3 


It is desirable that any application by which the Commission is seised 
of a dispute should contain the designation of the agent or agents who will 
represent the Party or Parties making the application. 

Should occasion arise, the President of the Commission may request 
any Party to make such a designation. 

He then designates the place and date of the first meeting to which the 
members of the Commission and the agents are summoned.* 


Article 4 


At its first meeting, the Commission will name its secretary and, taking 
account of such circumstances, among others, as the time which may have 
been granted to it for the completion of its task, will determine the 
method for proceeding to the examination of the affair, whether, in par- 
ticular, the Parties should be invited to present written pleadings, and 
in what order and with what time-limits, as well as the time and the place 
where the agents and counsel will, should occasion arise, be heard. 


1 Attention is drawn to the fact that the Administrative Council of the Permanent 
Court of Arbitration places its premises and staff at the disposition of States Parties to 
its Statute who resort to conciliation. 
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Article 5 | 


If the Commission establishes that the Parties are in disagreement on 
a question of fact, it may proceed, either at their request or ex officio, 
to the consultation of experts, to investigations on the spot, or to the 
interrogation of witnesses. In such case, the provisions of Part III of 
The Hague Convention of 18 October 1907 on the Pacific Settlement of 
International Disputes are applicable except for Article 35 which requires 
the Commission to set forth in a report the facts resulting from the 
investigation. 


Article 6 


If the Commission fails to achieve general agreement, it can decide by 
majority vote, without being obliged to indicate the number of votes. 


Sec. 3. CONOLUSION oF THE Commission’s WORK 


Article 7 


At the conclusion of its examination, the Commission will attempt to 
define the terms of a settlement susceptible of being accepted by the 
Parties, In this connection, it may proceed to an exchange of views with 
the agents of the Parties, who may be heard either together or separately. 

Once decided upon, the terms of the proposed settlement will be com- 
municated to the agents of the Parties with a request to inform the Com- 
mission within a stated period whether the governments accept or not the 
proposed settlement. The President of the Commission may accompany 
his communication with a statement, either orally, or in writing, of the 
principal reasons which, in the opinion of the Commission, appear likely 
to persuade the Parties to accept the settlement. He will refrain in this 
statement from setting forth definitive conclusions with reference to dis- 
puted facts or from formally deciding questions of law involved, unless 
the Commission has been requested to do so by the Parties. 


Article 8 


If the Parties accept the proposed settlement, a procés-verbal will be 
drawn up setting forth its terms and will be signed by the President and 
by the secretary. A copy signed by the President and the secretary will 
be handed to each Party. 


Article 9 


If any of the Parties do not accept the settlement and the Commission 
decides that no purpose will be served by attempting to reach an agree- 
ment between the Parties on the terms of a different settlement, a procès- 
verbal will be drawn up as provided above, stating, without setting forth 
the terms of the proposed settlement, that the Parties were unable to 
accept the conciliation proposal. 
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Sec. 4. Secrecy oF THM PROCEEDINGS 
Article 10 


The meetings of the Commission will be secret; the members of the 
Commission and the agents will refrain from divulging any documents or 
oral statements, as well as any communiqué relating to the progress of 
the proceedings which has not received the approval of both agents. 

Should any indiscretion occur while the proceedings are pending, the 
Commission shall have power to determine its possible effect on the con- 
tinuation of the proceedings. 


Article 11 


No declaration or communication of the agents or members of the Com- 
mission made with regard to the merits of the affair will be entered in the 
procés-verbal of the meetings except with the permission of the agent or 
member of the Commission making it. On the other hand, written or oral 
reports of experts, the results of investigations on the spot and depositions 
of witnesses will be attached to the procès-verbaux, unless, in a particular 
, case, the Commission decides otherwise. 


Article 13 
Certified copies of the procés-verbaux of the meetings and copies of the 


annexes will be delivered to the agents through the secretary of the Com- 
mission unless, in a particular case, the Commission decides otherwise. 


Article 13 


Except for evidential material which may be derived from reports of 
experts, investigations on the spot or interrogations of witnesses, of which 
the agents will have received the procés-verbauz, the obligation to respect 
the secrecy of the proceedings and deliberations continues for the Parties 
as well as for the members of the Commission after the closure of the 
proceedings and even includes the terms of settlement in case the Com- 
mission has succeeded in its task of conciliation, unless, by common 
agreement, the Parties authorize a total or partial publication of the 
documents. When the Commission has completed its task, the Parties 
will consider whether or not to authorize the total or partial publication 
of the documents. The Commission may address recommendations to 
them on the subject. 


Article 14 


At the termination of the proceedings, the President of the Commission 
will deposit the documents in the archives of a government or of an inter- 
national organization chosen by the Parties; the secretariat of the Perma- 
nent Court of Arbitration appears to be particularly well qualified for 
this purpose. The depositary authority will preserve the secrecy of 
the archives within the limits indicated above. 
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Sec. 5. EXPENSES 
Article 15 


Expenses connected with the conciliation procedure, including expenses 
occasioned by investigations which the Commission shall have judged it 
useful to institute, will be borne in equal shares by the Parties. 


Text adopted by a vote of 54 to 0, with 7 abstentions. 
(11 September 1961.) 
[The French text is authentic.] 


BUENOS AIRES “JORNADAS DE DERECHO INTERNACIONAL” 


At the invitation of the Argentine Institute of International Law, 
representatives of the several professional associations of international 
law in the American Republics met in Buenos Aires September 12 to 15, 
1960. This note appears at this late date because of the delay in the final 
preparation and receipt of the Actuaciones, or proceedings of the sym- 
posium or conference.* 


I. ORGANIZATION AND AGENDA 


The delegates from the United States, named by the then President of the 
Society, Charles E. Martin, were Professors Josef L. Kunz of the Uni- 
versity of Toledo Law School, and Vice President of the Society, and 
Robert D. Hayton, of the City University of New York (Hunter College) 
and visiting professor at the University of San Carlos Law School ( Quate- 
mala). The expenses of both delegates were defrayed most generously 
by the Argentine Government, which sponsored the sessions as one of the 
many cultural acts in observance of the nation’s sesquicentennial. Other 
countries represented were Brazil, Chile, Ecuador, Guatemala, Panama, 
Peru and Uruguay.’ 


1 Instituto Argentino de Derecho Internacional, comp., Jornadas de Derecho Inter- 
nacional (Buenos Aires, 1961, 180 pp.) (hereinafter cited simply as Jornadas), a copy 
of which is now in the library of the American Society of International Law. For 
press commentary, see especially La Prensa and La Nacién (Buenos Aires), Sept. 13, 
14, 15, 16, 1960; editorial in La Prensa, Sept. 20, 1960. 

2The other delegates were (asterisk indicates member of the American Society of 
International Law): Lineu de Albuquerque Melo and Braz de Souza Arruda, of the 
Sociedad Brasilera de Derecho Internacional; Julio Escudero Guzmán and Abel VAldez 
of the Instituto Chileno de Estudios Internacionales; Angel Modesto Paredes and 
Jorge Villagómez Yepes* of the Instituto Ecuatoriano de Derecho Internacional; 
Antonio de León of the Asociación Panameña de Derecho Internacional; Enrique 
García Sayán and Raúl Ferrero of the Sociedad Peruana de Derecho Internacional; 
Dardo Regules, Eduardo Rodríguez Larreta, Justino Jiménez de Aréchaga, Eduardo 
Jiménez de Aréchaga,* Carlos Carbajal, Eduardo Lerena Acevedo, Jorge Peirano Facio, 
Bernardo Supervielle, Quintin Alfonsín and Manuel Vieira of the Instituto Uruguayo 
de Derecho Internacional; Carlos Garefa Bauer* of the Asociación Guatemalteca de 
Derecho Internacional; Isidoro Ruiz Moreno,* Margarita Argias, Adolfo Bioy, Higinio 
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Dr. Isidoro Ruiz Moreno of Argentina was elected president of the 
sessions; Dr. Kunz was elected a vice president, and presided over the 
fifth plenary session.* The proceedings were conducted entirely in Spanish 
and Portuguese. The United States delegation waived interpretation and 
translation, an accord and capability unique in the memory of the par- 
ticipants, but one which markedly aided the efficiency of the meetings 
as well as the quality of the discussion, by permitting direct exchange and 
engagement of ideas. It was the clear hope of the host country that the 
meeting would only be the first in a long series of truly Pan American 
professional gatherings dedicated to the study and promotion of inter- 
national law. That hope was shared by all present. 

On the agenda were Revision and Limitation of Diplomatic Privileges 
and Immunities, International Protection of Human Rights in the Amer- 
icas (subsuming for special purposes Rights and Responsibilities of 
States in Relation to Nationalization and Expropriation, and Exhaustion 
of Judicial Remedies as an Indispensable Requisite to Diplomatic Protest), 
the Teaching of International Law, the Juridical Status of International 
Rivers, and the Reorganization of the American Institute of International 
Law. All delegations signed the extensive Final Act.‘ 


Il. SUBSTANTIVE Disovssions 


The subject of human rights occupied a major portion of the delegates’ 
time. A number of important and far-reaching proposals were submitted, 
particularly by the Uruguayan and Argentine associations, both of which ` 
had made human rights a special theme. Dr. Garcia Bauer, the Guate- 
malan delegate, and also a specialist in the human rights field, contributed 
along with many others to raising the inquiry to a high plane. Related 
questions—‘‘intervention’’ in particular—were examined at some length. 
As with most of the other topics, it was not intended that this group 
draft definitive texts or reach firm conclusions. But bases for even general 
agreement proved too complex for the time available and, in the end, the 
conferees resolved merely to recommend to their respective parent organ- 
izations that each should promote the protection of human rights and the 
application of the principles of the existing international declarations 
on human rights; ° and further, to recommend approval, with ‘‘opportune”’ 


Arbo, Eduardo Labougle, Atilio Dell’Oro Maini, Eduardo Augusto Garcia, José Maria 
Ruda,* Mantel Ordéfiez,* Ernesto O. Hermida,* Hugo Caminos,* Santiago Sabaté 
Lichtschein,* Calixto Armas Barea,* Emilio Vaquero Lascano, César Diaz Cisneros, 
Alberto Pichot and Luis Tulasne * of the Instituto Argentino de Derecho Internacional. 
An observer was present from the International Labor Organization. 

8Dr. Kunz also delivered a major address on behalf of the American Society of 
International Law at the opening ceremonies in response to the official welcome. 

4Jornadas 168-173. A not altogether satisfactory English version follows the 
Spanish at 174-179. Article references below are to the Final Act. 

5 Art. X-A; for a summary of discussion, see Jornadas 75-130. The memoranda 
which served as a basis for the discussion are reproduced in tbtd. 17-23 (Uruguayan), 
23-26 (Argentine), 27 (Ecuadorian). 
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modifications, of the draft Human Rights Convention prepared by the 
Inter-American Council of Jurists at its Santiago, Chile, meeting in 1959.5 
The conference also accepted a resolution by Dr. Ruiz Moreno to the 
effect that there ought to be a rule of positive law excepting an action for 
recognition of human rights from the necessity of previous exhaustion of 
domestie remedies, when petitioner’s proceedings are arbitrarily blocked 
by the very authorities through which he must seek redress, or are pre- 
eluded by prevailing internal conditions.’ 

With respect to diplomatic privileges and immunities it was resolved, 
after an informative scrutiny of the problems, to await the results of the 
Vienna Conference on this topic and to recommend attention to the 
matter by the individual societies in the light of the views registered in 
Buenos Aires.® For lack of time, similar determinations were made after 
fruitful preliminary exchanges on the topics of expropriation,® and of 
international rivers.?° 

The ‘‘urgent necessity’? of arranging for rapid, certain and systematic 
distribution of inter-American system documents to the specialists and 
professional organizations needing them was ordered communicated to 
the Secretary General of the Organization of American States. As for 
the teaching of international law, a comparison of objectives, requirements 
and syllabi in various countries—even on a superficial and mostly sponta- 
neous basis—proved of great interest to the delegates. Modernization of 
the courses from the point of view of methodology and of orientation of 
subject matter was urged; the importance of impressing the student with 
the need for a rigorous approach to the study of international law as law 
was agreed to. These and other points made were cited as departures 
for ‘‘unification’’ of the discipline. At the next such inter-American 
reunion it was agreed this topic should be explored on the basis of ex- 
hibits of course materials and methods from each country.“ 


TTI. AN Inter-American INSTITUTE 


One of the principal purposes in assembling representatives of the 
various national societies was to consider the desirability of revival and 
reorganization of the American Institute of International Law. Thus, 
reproduction of the agreed resolution at this juncture may have merit: 


¢ Art. X-B. The Inter-American Council of Jurists’ draft convention is to be sub- 
mitted to the next Inter-American Conference, scheduled to take place in Quito. 

tArt. IX; the Argentine memorandum is in Jornadas 28-29, 

8 Art. IV; discussion in Jornadas 51-64. The basis was a memorandum forwarded 
to the delegates by Dr. Alberto Ulloa of Peru, which urged a halt to extension of 
diplomatie privileges and immunities to new classes of persons; text ibid. 15-16. 

9 Art. V; see Jornadas 43-44, 99-104, for discussion based on an Uruguayan state- 
ment, l 

10 Art. KI; discussion, Jornadas 156-161. The basis was a memorandum by Dr. 
Angel Paredes; text ibid. 27-28. 

11 Art. VII (proponent, Robert Hayton; see Jornadas 148). 

12 Art. VILI; discussion, Jornadas 133-155, based on a Chilean memorandum and 
a memorandum by Dr. Hermida. 
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Reorgantzation of the American Institute of International Law 
The Buenos Aires Meeting on International Law, 


CONSIDERING : 

The urgent need of uniting and associating the entities devoted 
to international law studies in order to stimulate progress in Inter- 
national Law [and] its codification; of harmonizing, when possible, 
criteria on disputed matters; and of considering scientifically the 
delicate problems the present international situation poses for the law, 


RESOLVES : 
(1) To consider an [Inter-] American Association of International 
Law as established. 
(2) To establish an Organizing Commission composed of Drs.: 


Carlos Garcia Bauer 

Eduardo Jiménez de Aréchaga 

Julio Escudero Guzmán 

Robert D. Hayton 

Lineu de Albuquerque Melo 

Isidoro Ruiz Moreno. 

This Commission will undertake to arrange the holding of the 
prospective preparatory meeting at the location decided upon by the 
said Commission, within a period of no more than six months, after 
eet with the respective American Institutes, Associations and 

ocieties. 

(3) That that same Organizing Commission is charged with 
preparation of a draft of the statutes of the Association and will 
ponder the problems of its financing, in order that these matters may 
be considered at the Preparatory Meeting. 

(4) That the ordinary meetings of the Association should take 
place not more often than every two years and not less often than 
every four years. 

(5) That the Secretariat of the Association remain in the charge 
of the Argentine Institute of International Law, sponsor of this 
Conference, until the Institution in the country appointed as the 
seat of the next meeting is ready and able to assume charge of the 
Secretariat, which assumption will be notified to all entities that form 
a part of this International Association.¥ 


The Organizing Commission created by the resolution is made up of 
individuals ;** however, it was understood that Mr. Hayton would consult 
with the American Society of International Law as plans for an Inter- 
American Association or Academy and plans for a preparatory meeting 
developed, and use his best efforts to work out plans that might engage 
the interest and participation of the Society in accordance with the 


18 Art. VI; discussion, Jornadas 35, 66-78; report of the special committee to study 
the subject, id. 132-1383. The Society’s delegate, Robert Hayton, served as a mem- 
ber of that committee. 

14 A number of factors, including unsettled conditions in Argentina, have postponed 
initiation of the Organizing Commission’s labors. However, preliminary conversations 
were held prior to departure of the members from Buenos Aires, between two members 
of the Commission in New York and in Guatemala City, and by means of sporadic 
correspondence. No technical or liaison reports have as yet been made to, nor in- 
structions sought from, the Executive Council of the Society by Professor Hayton. 
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resolution adopted by the Society in 1957 endorsing the plan to revive 
the American Institute of International Law, ‘‘recognizing the important 
work it has performed in the past and suggesting that an important func- 
tion it might undertake would be to coordinate the work of the national 
societies of international law in accordance with the original objective 
of the Institute . . .’? +5 

It scarcely need be added that extension of collaboration among those 
jurists specialists in international law in the Hemisphere carries consider- 
able potential as a supplement to the efforts of the Alianza para Progreso. 
To the extent that that policy in the long run relies on viable and reliable 
international understandings among the American Republics, and in par- 
ticular between the Latin American countries and the United States, co- 
operation (or the lack of it) on the basis of law and mutual respect may 
very well prove decisive. 

It remains for the Organizing Commission to begin its serious work 
and to bring forth recommendations, both for the actual form and by-laws 
of such an institute, and for the date and place of the next inter-American 
meeting. At the next such meeting the various national societies should 
be prepared to seek acceptable compromises on points of difference and 
then to take decisions in this matter—to accept or reject some concrete 
form of hemisphere-wide association either of individuals in the ‘‘Acad- 
emy” tradition, or of national societies, or both.?® 

The invited delegations to the Buenos Aires Conference owe an enormous 
debt of hospitality and intellectual camaraderie to their Argentine hosts 
—one which the writers are most anxious to acknowledge.’ The American 
Society of International Law, and its JOURNAL, are highly respected among 
the international lawyers of Latin America. A number of them belong 
to the Society. It would be an error of omission not to state here that 
there is some expectation that their colleagues in the United States will 
do their share not to allow the estimable example set and substantial 
momentum begun by Argentina in 1960 to be dissipated or forfeited. 


Joser L. Kunz 
Ropert D. HAYTON 


15 fí Revival of American Institute of International Law,’’ 1957 Proceedings, Ameri- 
can Society of International Law 181. The Executive Council of the Society had 
given prior approval to the resolution with the understanding that the Society was 
not committing itself financially in any way. Ibid. 182. The American Institute, 
with headquarters in Washington, was created on October 12, 1912. See Alberto Ulloa, 
‘(The American Institute of International Law,’’ 51 A.J.IL. 98-100 (1957). For 
more background, see 6 AJ IL. 949 (1912) and 7 ibid. 168 (1913). 

18 Several alternative forms and sets of operating principles have been put forward. 
It is precisely the task of the Organizing Commission to consider carefully these and 
any other suggestions. It would be improper in this report to prejudge the delibera- 
tions or to take a position prematurely. 

17 By way of further honor and hospitality, Josef Kunz, Carlos Garcia B., and 
Robert Hayton were invited, at the close of the sessions, to Montevideo to give ao 
special set of lectures at the University as guests of the Uruguayan Government. 
See El Dia, El Diario and Accién (Montevideo), Sept. 19, 1960. 
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DE JURE NATURAE ET GENTIUM 


We have read with great interest the remarks ‘““De Jure Naturae et 
Gentium” t by Mr. Alfred P. Rubin of the U. 8. Department of Defense. 
But as these remarks were obviously written with reference to this writer’s 
editorial, ‘‘Natural-Law Thinking in the Modern Science of International — 
Law,’’? it should be pointed out that they do not deal with the problem 
of the writer’s editorial, which relates to the 2,500-year-old conflict 
between ‘‘positivism’’ and genuine ‘‘natural law. This is a conflict 
as to what law is, as to the general definition of law; it is a fundamental 
problem of jurisprudence or philosophy of law. It is with this problem 
of jurisprudence, made actual by the revival of genuine natural-law 
thinking, that the editorial deals. Since this is a fundamental problem of 
jurisprudence, it arises in all special fields of law, e.g., in criminal or 
constitutional, and thus also in international law; but it is not a specific 
problem of international law. The solution of the problem is, therefore, a 
task of the philosophy of law. 

Mr. Rubin does not deal with this problem. He refers only to the 
“droit de la raison’’—not a theory of an objective natural law, but of 
subjective natural rights. It was exactly the long predominance and the 
extravagances of this ‘“‘droit de la raison” which stimulated the triumph 
of positivism at the beginning of the nineteenth century; the adherents of 
traditional natural law today reject the ‘‘droit de la raison” as much as the 
strictest positivists.® 

Mr. Rubin does not write on the fundamental differences between posi- 
tivism and natural law, as his phrases of an ‘‘adamant naturalist” and 
of mere ‘‘parochial differences of definition’? show. He does not write 
on this problem but as a positivist who does away with the problem by 
simply twice quoting Article 38(1) of the Statute of the International 
Court of Justice. This quotation does not seem particularly apt for this 
purpose; it refers, in this old conflict, to a very new norm of international 
law; some might say that this norm is only binding on the International 
Court; point (a) of this rule is very badly drafted from a legal point of 
view; some, as Mr. Rubin mentions, have interpreted the ‘‘general prin- 
ciples’’ as rules of natural law. First of all, however, as Mr. Rubin states, 
this article puts the accent on ‘‘consent,’’ i.e. on enactment. He who 


1In 56 A. J. I. L. 514—517 (1962). 2 In 55 ibid. 951-958 (1961). 

8It was therefore necessary to mention that the science of international law started 
under the influence of traditional natural law and that Grotius, although still near 
to that natural law, by his secularization, made a fundamental change. This writer is 
by no means rigid; fifty years of study have shown him abundantly that men, grouped 
for convenience into a ‘‘school,’’ e.g., of ‘American legal realists,’? may differ among 
themselves and have different ideas. Thus it is here; the natural law of Hobbes is, 
of course, very different from that of Locke. This writer agrees that the majority 
of international lawyers of the seventeenth and eighteenth centuries were ‘‘Grotians’’; 
he only remarks, what is undeniable, that there were tendencies to develop theories in 
the two opposite directions of pure natural law or of positivism, as in Moser, who 
wants to teach the ‘‘real’’ international law, based exclusively on the practice of 
states, on ‘‘what the princes do.’’ 


e 
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is absolutely governed by Article 38(1) ts a positivist, and our problem 
whether law is law ‘‘by enactment’’ or ‘‘by nature” does not even arise.* 
Mr. Rubin sees only minor differences, ‘‘parochial differences of defini- 
tion”; hence he says that ‘‘all legists may be considered by others so 
inclined to show significant traces of ‘naturalist’ thought in their work.’’§ 
Mr. Rubin is entirely right in indicating the abyss which divides the 
statement of the law actually in force and politics of law, i.e., mere pro- 
posals de lege ferenda, and this difference is a main point of this writer’s 
editorial. But while everybody, positivist or naturalist, may make such 
proposals de lege ferenda, not all these proposals are founded in natural 
law. We agree with Mr. Rubin that international law in practice is still 
‘‘nositivistic’’; but his statement that ‘‘there is no revival of ‘naturalist’ 
jurisprudence” is not correct. 

In dealing with the fundamental problem, as this writer does, it is good 
to select examples where the contrast between ‘‘positivism’’ and ‘‘natural 
law’’ is perfectly clear and where it is seen that, contrary to Mr. Rubin’s 
opinion, starting from the two opposite conceptions leads to very different 
results also in practice; still, in the eighteenth century English courts 
decided that an Act of Parliament which is ‘‘against reason’’ is void and 
binding on no one—that is natural law; but since the nineteenth century 
British courts have recognized the legislative omnipotence of Parliament 
—that is positivism. 

In order to state the contrast, we must start with the opposition, as 
formulated in Greece: Is law law ‘‘by enactment” or ‘‘by nature’? In 
the long development of traditional natural law from the times of Socrates 
to the present day it was laid down that law is a reasonable order, in 
accordance with natural law, which has been written by God into the 
heart of all men and can be recognized by man’s reason, a reasonable 
order for the common good. It is not the enactment, but the justice of 
the contents which makes law law: justice, not mere will. The legislator 
has no unlimited competence to legislate; he is bound by supra-positive, 
eternal rules, the rules of natural law. For the ‘‘nature’’ of traditional 
natural law is, of course, not the nature of natural sciences, but a normative 
order which has its fountain in the lex aeterna, just as ‘‘reason’’ is the 


4A peace treaty, if ‘‘agreed upon’? and ratified, is, from a positivistie point of 
view, a valid treaty regardless of its content. But the natural law doctrine of 
bellum justum made the justa pax an equally important precondition of a just war. 
Such ideas can also be found today. The Munich Treaty of 1938 was, regardless of 
its content, a valid treaty in 1988. But the Declaration of the French National Com- 
mittee of 1942 held that the Munich Treaty was void ab initio: ‘‘nul et non avenu.’’ 

5 Mr. Rubin’s quotation, as an illustration, of the above sentence, of Professor Ver- 
dross, is not a happy one, for Professor Verdross fs a full adherent of traditional 
natural law opposed to strict positivism in his philosophy of law, and builds his 
Treatise on International Law on the philosophy of Francisco Suárez. 

ê The conflict between mere enactment and ‘‘reason,’’ between will and justice is 
already found in the medieval Catholic Church. The Franciscan monk, William of 
Occam, taught in the fourteenth century that the moral order of the world is ex- 
clusively based on the will of God, who may abolish the Decalogue; no natural law, 
but only positive orders of God. Verdross, Abendlindische Rechtsphilosophie 80 (1958). 
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“‘ratio recta,” the ‘‘légos oethos’’ of the Stoics. The genuine natural law 
must, therefore, be distinguished from sociological and political considera- 
tions, from reasons of expediency or opportunism, from the many forms 
of pseudo-natural law. From this basis it follows that a law, however 
well enacted, but in violation of natural law, is, in the phrase of St. 
Thomas of Aquinas, ‘‘non lex, sed legis corrupti.’’* Traditional natural 
law fully insists on the absolute necessity of ‘‘man-made’’ positive law; 
it has always considered itself to consist only of a few general highest 
principles, which may and must be applied differently according to dif- 
ferent times and nations, thus fully recognizing the dynamics of the law. 
Natural law is not a second, rival legal order opposed to positive law. There 
were forms of strictly revolutionary natural law, like that of Rousseau; 
but the bulk of natural law, from Socrates through its long history, was 
of a conservative character, aimed at giving positive law more authority; 
hence, obedience to positive law, generally speaking, is itself a principle 
of natural law. 

It stands, therefore, to reason that real clashes between positive and 
natural law have always occurred only in extreme cases, where the 
strongly anti-ethical content of an enacted law forced the conclusion that 
it was not law. Such a resurgence of natural law arises also in extra- 
ordinary times. We are living in such extraordinary times. It is there- 
fore understandable that before and during 1945 and in the following 
years, a true revival of genuine natural law has taken place. The battle 
was naturally fought in the realm where it primarily belongs: in the 
realm of jurisprudence or philosophy of law. In the nineteenth century 
the advantages were on the side of positivism exactly because of the 
relatively quiet times, when there was less occasion for open clashes be- 
tween the two theories. This time the advantages were on the side of 
the adherents of genuine natural law, and the positivists were rather in 
a position of defense. One needs only look through the literature of 
legal philosophy of the last decades in all the languages in order to see 
how strong the battle is, how strong the attack against positivism which, 
contrary to what the nineteenth century said of natural law, is often con- 
sidered in decline, if not dead. We hear all the arguments of traditional 
natural law: the outery for justice and natural law against mere will, 
the accent on the necessity of eternal, supra-positive principles; the idea 
that a law against justice is not a law; the attack against Kelsen’s posi- 
tivistic dictum that ‘‘every content can be law’’——content, not enact- 
ment. Adherents of natural law, who designate a legal scholar of former 
or present times as a ‘‘positivist,’’ or even as a ‘‘strict positivist,” cer- 
tainly have no intention of paying a compliment; they mean to say that 
he is not only a mediocre scholar, a ‘‘mere formalist,’’ but almost to indict 
him as immoral. They charge positivism with ‘‘separating ethics from 
law’’; they even suggest that positivism is responsible even for the applica- 
tion of the most abominable decrees of Hitler through the German judges. 
As we see, these are not questions of ‘‘parochial differences,” It is 


1T Summa Theologica. 
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this true revival of genuine natural-law thinking which also appears in 
the different branches of law, including international law.’ It is highly 
interesting to see this full revival of genuine natural law in West German 
constitutional practice and in the practice of the highest West German 
courts.’ Here we read in perfect terms traditional natural-law sentences 
like: ‘‘Hitler’s regime has taught ad hominem the necessity of universal 
higher standards of valid supra-positive principles’’; or ‘‘the property 
of Jews was forfeited to the government in violation of natural law, and, 
therefore, void ab initio; it is no rule of law; obedience to it is against 
the law”; or ‘‘the confiscation law cannot be considered as a rule of law 
as to content, though clothed in the formal robes of the legality of law.” 
It is with this real problem that this writer, a moderate positivist, deals 
in his editorial. He indicates his lines of solution of this problem of 
jurisprudence and sees in Dabin’s and others’ insight that so-called ‘‘natu- 
ral law’’ is a normative order, but ethics, not law, the basis for such 
a solution. 
Joser L. Kunz 


S6TH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law held its 56th annual meeting 
from April 26 to April 28, 1962, at the Statler Hilton Hotel in Washington, 
D. C. The meeting opened on Thursday afternoon, April 26, at 2:15 p.m., 
with two simultaneous panel discussions on the subjects of ‘‘Disarmament”’ 
and “The Anti-Trust Laws of the European Economic Community,” 
respectively. Mr. Charles Spofford, of the New York Bar, was Chairman 
of the Disarmament panel, on which the principal speaker was Professor 


8 Natural-law terminology is again applied in treaties, as, e.g. the ‘‘inherent’? right 
of self-defense in Art. 51 of the U.N. Oharter, certainly not a correct formula from 
a legal-technical point of view. True attitudes of traditional natural law are taken 
by international lawyers, who are adherents of natural law. Thus, to give an example, 
J. A. Pastor Ridruejo (La Proteccién a la Población Civil en Tiempo de Guerra 311 
(1959)), in discussing the 1956 Draft Rules of the International Red Cross at the 
New Delhi Conference, asks whether the states will transform these draft rules into 
an obligatory convention, but holds that these draft rules are imposed by the minimum 
exigencies of natural law and are, therefore, already ‘‘obligatory legal norms, whether 
or not the states accept them.’’ The positive science of international law is accused 
of having corrupted international law by following merely state practice and ignoring 
justice. See, for example, the Mexican, Luis Padilla Nervo, in the International Law 
Commission: ‘f. . . in international law an unbridled positivism had reigned supreme, 
whose sole criterion was the practice of states... . Once international lawyers had 
abandoned the criterion of justice ...’’ Quoted in Mr. R. P. Anand’s article in 
56 A. J. I. L. 386 (1962). Such natural-law attitudes we find in international lawyers 
of non-Occidental cultures. The Indian Judge Guha Roy holds that the rules concerning 
responsibility of states are merely ‘‘enacted’’ customary rules of international law 
and not norms of ‘‘universal’’ international law, because they are not based on 
justice, and, referring to a very ancient Occidental source, he adds that he means 
that justice with which we were made familiar by Plato’s Dialogues. 55 A. J. I. L. 
865 (1961). 

®Cf. Heinrich Rommen, ‘‘Natural Law in Decisions of the Federal Supreme Court 
and the Constitutional Courts of West Germany,’’ Natural Law Forum, 1959, pp. 1-25. 
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Roger D. Fisher of Harvard Law School. His topic was ‘‘ Enforcement 
of Disarmament: The Problem of the Response.’’ The speaker stated that 
the problem is not simply one of planning a response but of creating rules 
about what governments should and should not do if one government fails 
to respect the rules regarding disarmament. Disarmament can be regarded 
as & precautionary rule, and responses to its violations should be made 
within a framework of continuing rules. A breach of a disarmament treaty 
must not be thought of as terminating the legal relationship, but rather 
as an act which produces certain legal consequences. The functions of 
a response should be to serve as a warning or threat designed to discourage 
subsequent violations of a rule, to nip a violation in the bud, and to deal 
with the situation created by the actual or possible violation before any 
real harm is done. If too late to do this, a response should serve to redress 
any imbalance or instability created by the violation and may also serve 
the cause of international order by giving the aggrieved party a chance to 
“Jet off steam.’ In fulfilling these purposes, the response should not at 
the same time create an undue risk that the original violator will engage 
in a counter-response which would increase the size of the problem and 
be disruptive of the international situation. 

Professor Fisher declared that, lacking an agreed set of rules on the 
subject, the current situation may be said to be governed by the common 
law of appropriate responses, which encompasses reciprocal non-compliance, 
responses directed at the non-complying object, and responses agreed to 
in advance. The most frequently considered sanction for a country’s 
failure to comply with an arms limitation is reciprocal non-compliance by 
the other parties. This may not serve as a deterrent to future violations, 
and may create another dangerous situation to meet the first. If the situa- 
tion is truly reciprocal, and recognized as such by all concerned, there 
will be little risk of escalating responses. In the real world, however, the 
response cannot be identical in all respects to the violation and there will 
be a risk of escalation. He stated that the fact that a violation of one 
part of an agreement may be deemed by the community to justify a coun- 
try’s repudiating the entire agreement argues for bringing about disarma- 
ment through a number of separate agreements rather than through one 
comprehensive treaty. 

The more directly that a response deals with the symptom of non- 
compliance, the more acceptable it will be and the less danger it will create 
of escalating responses. By dealing directly with the visible and tangible 
consequences of non-compliance it may be possible both to discourage 
future violations and to arrest this violation before real injury takes place. 
The speaker suggested that in articulating the rules about appropriate 
responses to violations of an arms limitation agreement, we would do well 
to explore what might be done by dealing directly with the objects involved 
in the particular violation. ; 

Professor Fisher stated that, by providing agreed rules, the essential 
talent of the law to deal with disorder in an orderly fashion is brought 
to bear. In the disarmament field it should be possible to devise ‘‘liqui- 
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dated damages’’ provisions which would make the response more certain 
and lessen the risk of escalation. Among possible agreements it has been 
suggested that the U.S.S.R. and the U. S. each deposit nuclear material 
in a neutral country, specified amounts of which would be forfeited to the 
other in the event of a violation; means could be devised by which military 
secrets could similarly be placed in escrow; U. S. foreign bases might be 
pledged as security for its undertakings, it being explicitly agreed that 
in event of a violation, the United States would have to withdraw the 
base or it could be destroyed legitimately. It might further be agreed 
that any satellite launched without prior inspection would be subject to 
legitimate destruction by the other side. 

In developing ideas as to what would be wise responses to governmental 
violations of disarmament rules, Professor Fisher said, it is useful to 
examine the responses now made to governmental violations of law within 
existing orderly societies. Such examination suggests three propositions 
which might be taken into account in trying to improve upon the Clark 
and Sohn proposals: (1) governments should not be treated as criminals; 
(2) violations should be considered as disputes; (3) judicial orders should 
seek to restrain individuals. Mr. Fisher stated that we should not conceive 
of the problem of enforcing rules against governments as one of imposing 
punishment after the fact. He declared that to the extent that punishment 
is designed to act as a deterrent to future violations, it should be directed 
at the individual who will in fact be deciding upon the government’s 
conduct. In view of the fact that governments feel compelled to justify 
what they do in terms of principle, and will not admit they are breaking 
a rule without justification, violations of disarmament rules should be 
dealt with as disputes. In this borderline area where a rule of international 
law is unclear and can reasonably be interpreted in different ways, the 
very concept of compliance depends upon there being a court or some 
other authoritative way of determining what the rule is. Under any com- 
prehensive disarmament scheme there must be, as Clark and Sohn empha- 
size, judicial machinery competent to decide all questions of interpretation 
and obligation. Such a court should have broad jurisdiction not only to 
determine the obligations of states, but to hear, consider and in its judgment 
reject, the reasons advanced for not doing what the court has indicated 
should be done. Such a court should direct its order at the individual 
government official found to have acted contrary to a disarmament agree- 
_ ment, for such action passes the problem of the response back to the 
government of which the individual is an officer, and that government will 
be faced with the difficult question of what to do. Where there is no inter- 
national judicial machinery, a law-abiding government will have to decide 
whether a small violation by another government justifies the disruptive 
response of throwing away the entire disarmament agreement. Where there 
is international judicial machinery, the violating goverment must either go 
along with the court’s decision ordering an officer to refrain from specified. 
improper conduct or take upon itself the responsibility for the cierugtive 
response of throwing away the entire agreement. 
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Professor Richard Falk, of Princeton University Center of International 
Studies, in commenting on Mr. Fisher’s paper, stated that in formulating 
a response to a violation of a rule, weight would have to be given to a 
description and interpretation of the particular event, an assessment of 
the motivation and intention of the violating country, and a political 
judgment about the nature of the other participating governments. He 
questioned whether we in fact want rules at the response stage, and 
stated that it might or might not be appropriate to direct the response 
at an individual or government, depending on whether the violation 
stemmed from a basic government policy that challenged the premise of 
disarmament or was merely a trivial departure from established legal rules. 

Mr. John T. McNaughton, Deputy Assistant Secretary of Defense, 
International Security Affairs, referred to the United States treaty for 
comprehensive disarmament presented at Geneva, and stated that the only 
response embodied in that treaty is what Professor Fisher labeled reciprocal 
non-compliance. He agreed that the word ‘‘inspection’’ was both too 
narrow and too broad. The primary objective is to insure compliance, and 
for this purpose ‘‘verification’’ is a better term. He declared that the 
area within which Professor Fisher’s efforts might be successful is a very 
narrow one. His points would be most clearly valid once a disarmament 
treaty was successfully working. 

Mr. Richard J. Barnet, of the United States Arms Control and Disarma- 
ment Agency, agreed with Mr. Falk’s position regarding the nature of 
response to violations, and disagreed with Professor Fisher’s assertion that 
reciprocal non-compliance was an undesirable form of response because of 
the danger of escalation. It was also true that reciprocal non-compliance 
was for that very reason a potentially stabilizing factor in the maintenance 
of agreements. He stated that there is a relationship between control, in 
the sense of observation or inspection, and deterrence. An increase of 
inspection may be an appropriate response to discourage further violations, 
but raises a problem in that it implies that inspection is not in the interests of 
the inspected country. This is not always true, for the greater the amount 
of inspection, the greater the assurance to the other side that the inspected 
country is not violating the treaty, and hence the greater the stability of 
the disarmament arrangement. 

The second panel on the ‘‘Antitrust Laws of the European Economie 
Community” had as its chairman Mr. Carlyle E. Maw, of the New York 
Bar. The participants were Mr. George Nebolsine, of the New York Bar, 
who spoke on ‘‘The Substantive Effect of the Anti-Trust Provisions of 
the Common Market Treaty’’; Professor Stefan A. Riesenfeld, of the 
University of California Law School, who discussed ‘‘The National Anti- 
Trust Laws of the Community Countries’; and Professor Louis B. 
Schwartz, of the University of Pennsylvania Law School, who spoke on 
“‘Implementing the Anti-Trust Sections of the Rome Treaty.’’ 

_ On Thursday evening at 8:30 p.m. the Society heard the presidential 
address of Mr. Arthur H. Dean, who, because of his absence in Geneva as 
head of the United States Delegation to the United Nations Disarmament 
Conference, was unable to deliver his address in person. 
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Mr. Dean devoted the first part of his address to the progress made by 
the Society in carrying out the program of expanded activities made 
possible by the acquisition of a headquarters building, increased staff, 
and generous gifts and grants from individuals and organizations. He 
stated that the Society’s expanded program ‘‘has reinvigorated its ven- 
erable character,” and that ‘‘the Society still has a major financing and 
reorganization job to complete.” Mr. Dean stressed that it is particularly 
important that through its study groups, forums and publications the 
Society should combat the pernicious view that there is no international 
law: 


If the reality of the ever growing scope of international law can be 
brought home to an expanded audience and membership, including 
an ever greater participation by practicing lawyers from coast to 
coast, the scholarly articles and topical discussions which are published 
in the Journal and Proceedings supplemented by the monthly news- 
letters and regional forums and meetings may greatly contribute to 
the climate of informed public opinion which is needed today to 
support a United States foreign policy which can increasingly foster 
and accept the rule of international law. 


One of the subjects for future study by the Society, Mr. Dean suggested, 
could be the problem of establishing an effective international civil service 
and judiciary. He stated that ‘‘the controversy over the acceptance of 
the power of international civil servants involves the same ultimate problem 
faced by a free society based on a government of laws, not of men.” A 
basic tenet of the Western democratie system of justice and government 
is that a man can be trusted to act in his official duty according to law 
with integrity and impartiality, deciding each case or making each decision 
on its merits under general principles upon which all parties can agree. 
This is not recognized by Communist dogma, where all men are conceived 
to be either capitalists or proletarians, exploiters or exploited, and thus 
not capable of impartiality or integrity. Mr. Dean declared that for the 
establishment of a rule of law, generally accepted or agreed moral principles 
are the ‘‘necessary basis of any system... which aspires to achieve 
justice and the common good’’; and ‘‘without impartial judges and execu- 
tives to make just decisions and justly to execute them, no system of 
accepted legal principles would offer much hope of justice or the common 
good.” He stated that many principles of international law are coming 
to be recognized more widely, even among the new nations, and that inter- 
national agreement on international law principles has shown significant 
advances during the past year. 

Referring to the Disarmament Conference in progress in Geneva, Mr. 
Dean stated that an attempt was being made to do two things at once: 
to agree upon principles of law and upon a system of enforcing and 
administering the laws by men whose decisions can be trusted to protect 
against violations. However, ‘‘the concept of an international judiciary 
and of an international civil service for use as an effective and trustworthy 
instrument to apply mutually agreed principles or to enforce collective 
decisions is not yet accepted by the Communist nations,’’ and is not yet fully 
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accepted in the United States. This is demonstrated by the Communist 
reservations to conventions denying jurisdiction to the World Court with 
respect to those conventions, and by the Connally Reservation to United 
States acceptance of the compulsory jurisdiction of the World Court. 

Mr. Dean asserted that ‘‘the United States, while publicly supporting the 
concept of an impartial international United Nations Secretariat, in fact 
has failed to accord the officials of that Secretariat the privileges and 
immunities necessary for them to maintain that status and character,” by 
not ratifying the Convention on the Privileges and Immunities of the 
United Nations. He added that ‘‘if we aspire to ‘save successive genera- 
tions from the scourge of war,’ the international civil service and judiciary 
will become increasingly important and their impartial international char- 
acter and status must be defended and strengthened.” Referring to the 
defense of the integrity of the United Nations Secretariat by the late Dag 
Hammarskjold, Mr. Dean declared that 


It may prove to be that this greatest crisis in the history of the United 
Nations was the most momentous turning point in the heroic under: 
taking in which we are engaged to persuade all nations to accept and 
promote the growth of a rule of law. ... It must be our continuing 
endeavor to persuade the Soviet Union to accept the concept of an 
impartial and permanent international civil service as part of the 
price of peaceful co-existence. 


With regard to the disarmament negotiations, Mr. Dean stated: 


Now we are attempting to negotiate the most comprehensive general 
disarmament treaty ever proposed, complete with detailed practical 
steps and methods to enforce such disarmament in several stages. 
Among the key concepts of this new treaty are that in the first stage 
of disarmament there be established an International Disarmament 
Organization with its own executive officers and staff within the frame- 
work of the United Nations, and that in the second stage, the compul- 
sory jurisdiction of the World Court shall be accepted without any 
reservations. Thus the United States is proposing to commit itself to 
do away with the Connally Amendment, subject to Congressional 
approval of such a treaty if it can be successfully negotiated. The 
United States is presently devoting all of its resources of persuasion, 
patience and good will to achieve this purpose. 


He asserted that ‘‘the key to eventual success in the international inspec- 
tion or verification of disarmament and nuclear tests will depend upon 
whether or not the Soviet Union comes to realize that it has an interest 
not so different from that of the West in establishing an effective multi- 
national or international control system.’’ In the meantime, agreements 
have already been reached on basic disarmament principles in accordance 
with a joint statement negotiated last summer, which served as the basis for 
the U.N. resolution which now provides the framework for the disarmament 
negotiations. These agreed principles are far from complete, especially 
where they concern international inspection techniques, and there are still 
outstanding some important differences. He added that ‘‘The problems 
of establishing and administering disarmament and verifying a nuclear 
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test ban by effective international machinery are not dissimilar from the 
problems of solving many other international problems.”’ 

Among the problems confronting the world, in addition to those con- 
cerned with outer space and nuclear weapons, are those of the newly 
independent states. The resolution of the struggles of the African states 
for stable government and economic order may affect to an extraordinary 
degree the conflict between East and West and the health of great alliances 
far from Africa. In the African situation there is a ‘‘desperate need for 
international law and for a skilled international secretariat which can 
operate in the dangerous power vacuums which have been created by the 
unexpectedly rapid departure of the colonial and trust territory adminis- 
trators.’’ The difficulties of the new nations place immense demands upon 
the United Nations and its Secretariat as well as upon other international 
institutions such as the World Bank. Mr. Dean continued: ‘‘The United 
Nations and other international organizations are being called upon to 
supply an astonishing variety of services,” and 


we have seen only the beginning of a change that has already 
revolutionized traditional approaches to foreign policy. It is here that 
we face the greatest tasks statesmen have yet undertaken as part of 
a continuing and realistic program to shift from the unfettered 
sovereignty of diplomatic relations to reliance upon international insti- 
tutions. It is here that lawyers may have their greatest opportunity 
to contribute to the future well-being of mankind. ... We must de- 
vote our efforts to work with Soviet statesmen and scholars. We must 
encourage co-operation with them in all fields of law to increase their 
understanding and willingness to respect agreed principles of law 
and institutions to enforce them. 


Many of the officials of the United Nations and its specialized agencies 
and other international organizations are able and dedicated men, who 
‘fare being increasingly asked to assume responsibilities which transcend 
the national interests of their homelands, and to remain free from influence 
by such countries in keeping with the principles of the United Nations 
Charter. ... The ability of most United Nations officials to fulfill their 
international responsibilities with highest honor ... has been demon- 
strated.’ Whether we can create a lasting and honorable peace which 
will endure beyond our time will largely depend on whether we can build 
and staff reliable and impartial international institutions to enforce inter- 
national law, and whether such institutions will be able to function effec- 
tively when harassed and obstructed by the forces of anarchy and violence. 

Following the presidential address, Dr. Francis Deak of the Carnegie 
Endowment for International Peace delivered a paper on ‘‘Observations 
on International Law in Underdeveloped Areas.” These observations were 
gathered in the course of a trip through four continents during the past 
year to survey for the Carnegie Endowment for International Peace the 
status of teaching and research in international law. He stated that, ‘‘with 
few exceptions, international studies in general and international law in 
particular, have, at best, a very low priority as an academic discipline”? 
in most African, Asian and Western Hemisphere countries which he visited. 
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The teaching of international law is ‘‘superficial, of mediocre quality and 
of narrow scope,’’ and opportunities for advanced study and research are 
rare and often totally absent. Dr. Deak stated that the principal reasons 
for this situation are: (1) a shortage of competent full-time teachers; 
and (2) the lack or total inadequacy of tools for teaching and research. 
Among other reasons, he pointed out the lack of opportunities for inter- 
national law specialists and lack of interest in the subject, as well as an 
attitude among a number of the new African and Asian countries challeng- 
ing the validity of international law on the ground that it has been 
formulated by colonial and imperialist Powers for their own benefit. On 
the other hand, Dr. Deak stated that in many of these countries inter- 
national law is a required undergraduate subject, and that there is.a 
growing realization in many countries of the need for international studies, 
with resulting efforts to improve training in these fields. 

In Western Hurope, Dr. Deak pointed out, international law is a required 
subject in many European universities, while this is not the case in the 
United States. He also pointed out that in Yugoslavia and Poland there 
was much useful research going on in the field. In Africa, British-educated 
Nigerian lawyers have great influence and prestige, and their program 
for legal education, if carried out, may well create the pattern for legal 
education in much of Africa. A law school has recently been opened at 
Dar-es-Salaam in Tanganyika, which is designed to train lawyers not only 
for Tanganyika, but also for Kenya, Uganda and Zanzibar. 

The Indian School of International Studies in New Delhi is a promising 
institution with the most complete and best organized library for inter- 
national studies which Dr. Deak had seen in Asia. Its department of 
international law was weak because it had not yet succeeded in adding a 
permanent full-time professor to its faculty. The University of Singapore 
Law School, in his opinion, comes closest to our concept of legal education, 
having a largely full-time faculty of outstanding lawyers, good teachers 
and a very good library. 

In the Philippines there is much activity in the field of international 
law, and the younger generation, many of them trained in the United 
States, is injecting new methods and approaches in teaching international 
law. Similarly, the Chinese in Taiwan are very active in international 
law and diplomacy. In Japan international law is being taught at most 
of the major universities, generally along traditional lines. Dr. Deak 
stated that one of the significant developments in Japan is the growing 
attention in teaching and research to primary sources of international law 
instead of textbooks. The Japan Institute of International Studies, 
founded in 1959, receives generous support from the government and 
from business in its activities, which include the publication of a number 
of books and monographs on Japanese foreign policy and relations. A 
major research project in international law is being carried out in Tokoku 
University in Sendai and at Kyoto University Law School. 

In Latin America serious work is in progress or planned at the Uni- 
versity of Montevideo, at the recently established School of Publie Adminis- 
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tration in Bogotá, at the Colegio de Mexico, and at the Institute of 
Comparative Law of the National University of Mexico. Efforts are being 
made at the University of Chile and the. Catholic University in Santiago 
to improve legal education and to intensify international studies. Latin 
American interest in various official and unofficial bodies engaged in pro- 
moting the development of international law is varied. There is some 
interest in the activities of the United Nations International Law Com- 
mission, but it ‘‘is not generally looked upon as a very active or effective 
body for the codification and progressive development of international 
law.” The Inter-American Committee of Jurists is considered to be com- 
posed of government representatives rather than of independent scholars. 
There is a difference of opinion regarding the Afro-Asian Legal Consulta- 
tive Committee. 

Dr. Deak asserted that more attention seems to be paid to unofficial 
organizations, such as the Hague Academy of International Law, the 
Institute of International Law, and the International Commission of 
Jurists. Although the International Law Association has national branches 
in some Asian and Latin American countries, these generally appear to 
be inactive paper organizations. There is limited interest in the ‘‘ World 
Peace through the Rule of Law’’ project sponsored by the American Bar 
Association, but the Tokyo and Costa Rica Conferences seem to have had 
little impact on the legal profession of the countries which sent representa- 
tives to these conferences. 

Dr. Deak stated that, among international lawyers of the countries he 
visited, American contributions to the development of international law 
are very much appreciated,.and the prestige of prominent scholars such 
as Elihu Root, John Bassett Moore, Charles Cheney Hyde, Manley Hudson 
and Philip Jessup is very high everywhere. The Society has been taken 
as a model by the Indian Society of International Law and the Philippine 
Society of International Law, both of which publish a quarterly journal 
closely patterned on THE AMERICAN JOURNAL OF INTERNATIONAL Law, 
which ‘‘is generally considered as one of the indispensable tools for the 
international lawyer.’’ The Society and the Journat are closely associated 
in people’s minds with the Carnegie Endowment for International Peace, 
which, along with the great amount of source material published or spon- 
sored in the past by the Endowment’s Division of International Law, is 
held in high esteem. Dr. Deak stated that few people’s names are as much 
revered among international lawyers as that of Dr. James Brown Scott; 
and the Classics of International Law, Judge Moore’s International Arbi- 
tration Series, Hudson’s International Legislation, and the Harvard Re- 
search Draft Conventions are particularly valued and sought after. 

Dr. Deak coneluded by stating that international law is a neglected and 
sadly underdeveloped discipline in many parts of our globe, and that 
**the American community of international lawyers—as represented in our 
Society—has a great opportunity to help in the progressive development 
of international law throughout the world.’ Such help in the form of 
visiting professors to assist in planning courses and developing syllabi to 
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train native talent would be weleome in many places. There is also a 
pressing need for books and periodicals in the English language, and for 
advice as to the essential literature, textbooks, and documents which would 
constitute a basic library of international law. Dr. Deak stated that no 
organization is better equipped than this Society to take the lead in a 
constructive effort to assist institutions and individuals in the under- 
developed countries to contribute to the development of international law. 

On Friday afternoon, April 27, at 2:15 p.m. two simultaneous panel 
discussions were held. The first panel, under the chairmanship of George 
W. Haight, of the New York Bar, dealt with ‘‘New Developments in 
Investment Guaranties.’? Mr. Seymour J. Rubin, General Counsel of the 
Agency for International Development, gave a description of the invest- 
ment guaranty program of the United States which has been in effect 
since the Economie Co-operation Act of 1948. He discussed the history: 
of the program from 1948, when the Economic Co-operation Act authorized 
the protection of new investors in Europe against the inability to convert 
the proceeds of their investments into dollars. This protection was broad- 
ened in 1950 to include the risks of expropriation or confiscation. In 1951 
guaranties were made available in all countries which were aid recipients. 
In 1956 the risk protection was expanded to include loss resulting from 
war, and, finally, in 1959, the program was restricted geographically so 
as to apply only to underdeveloped countries. Under these programs some 
six hundred million dollars of guaranties had been issued, of which, as of 
June 30, 1961, about 500 million dollars remain in force. The Development 
Loan Fund, established in 1957, was authorized to insure loans against all 
risks of whatever nature and to insure equity investments against all 
political risks, The 1961 Act combines the specific risk guaranty authority 
of the International Co-operation Administration and the so-called all-risk 
guaranty authority of the Development Loan Fund. The specific risk 
authority has been expanded to include the risks of revolution or insurrec- 
tion, and the all-risk authority to include business risks on behalf of equity 
investments. 

Among the principal problems which the Agency for International De- 
velopment faces in connection with the administration of the program, 
Mr. Rubin stated that ‘‘It has in the past been difficult or impossible to 
negotiate agreements with the host governments on the basis of which the 
United States was willing to initiate a guaranty program. ... The 
guaranty program has been considered to be a method of expanding partici- 
pation of private capital in the economic development program of the 
United States’’; and the United States Government has been asked to 
guaranty private investments in activities which are normally considered 
to be within the public domain, or to attach a guaranty to what is essen- 
tially a security issued by a foreign government. Finally, the authority 
granted under the Act to issue guaranties to wholly-owned foreign sub- 
sidiaries raises the entire problem of ‘‘tax haven’’ corporations. 

Mr. Rubin stated that a number of foreign governments were unable 
to agree to the conditions which the United States Government wished 
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to lay down in agreements initiating a guaranty program. These conditions 
include provisions that guaranties would not be issued with respect to 
projects disapproved by the host government; provisions recognizing the 
title of the United States to currency transferred to it when it has made 
payment under a convertibility guaranty, and providing for recognition 
by the host government of the United States title to property covered by 
an expropriation guaranty which has been brought into effect, together with 
agreement by the host government that in such situations the United States 
will have the right to institute inter-governmental discussions and to refer 
problems not settled in those discussions to international arbitration. In 
conclusion he said that ‘‘the réle of the administrator of the guaranty 
program ... is by no means a simple or an easy one,” and ‘‘the guaranty 
technique seems to have been sufficiently proved so that little doubt re- 
mains . . . of its usefulness.” 

Mr. Rubin was followed by Dr. Aron Broches, General Counsel for the 
International Bank for Reconstruction and Development, who discussed 
recent proposals by a number of private individuals and organizations 
that investment insurance be placed on a multilateral rather than on a 
national or bilateral basis. These problems have been studied by the 
International Bank and the International Chamber of Commerce, which 
jointly addressed questionnaires to the business and financial communities 
in a number of countries with respect to the possibility of a multilateral 
insurance program, On the basis of its study the World Bank published 
a staff report on multilateral investment insurance, prepared at the request 
of the Development Assistance Committee of the Organization for Economic 
Co-operation and Development. The report of the International Chamber 
of Commerce on the subject had not yet been issued. 

Dr. Broches pointed out that the principal proposals for multilateral 
investment insurance have certain features in common, such as an inter- 

‘national organization with membership drawn from both capital-importing 
and capital-exporting countries, which would insure private foreign invest- 
ments in the less developed countries against certain risks, such as expro- 
priation or nationalization, inability to transfer profits or to repatriate 
capital, and international war. Protection would not be available against 
normal business risks or any risk for which insurance coverage could be 
purchased from private sources. Under most proposals only a percentage 
of the loss would be insured, only new investments would be covered, and 
insurance would be for a term of years, upon payment of an annual 
premium. 

Under some of the proposals a condition of participation would be that 
certain minimum rules of good conduct with regard to foreign investment 
be accepted by governments. Most proposals provided that the investor 
would be insured against loss arising from the occurrence of a specified 
event which deprived him of effective control of his property or the receipt 
of earnings. Under an alternative proposal the investor would be insured 
against the refusal of the country of investment to arbitrate an investment 
dispute or to abide by an arbitral award in his favor, in violation of a 
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previous undertaking to do so. Most of the proposals contemplated that 
such a multilateral investment insurance program would be administered 
by the World Bank or by a separate agency affiliated with the World Bank. 

Dr. Broches discussed some of the possible advantages and disadvantages 
of a multilateral program as compared to the national approach. Among 
the questions which arise is whether both capital-exporting and capital- 
importing countries should share in the financial liabilities entailed in a 
multilateral program, and, if so, in what proportion should these liabilities 
be undertaken; the degree of solidarity that can be expected from the 
participating countries; and the danger in both national and multilateral 
programs of increasing rather than decreasing the risk of politically moti- 
vated interference with property rights by some of the capital-importing 
countries. With respect to this last problem, Dr. Broches stated, there is 
a large body of opinion which feels that a multilateral guaranty program 
could only have the desired beneficial effects if it were coupled with an 
undertaking by the capital-importing countries to abide by the rules of 
good conduct. Attempts to find a formulation of such rules in an inter- 
national agreement are now being made within the framework of the 
Organization for Economic Co-operation and Development, but no decisive 
progress has been made. 

Dr. Broches stated that ‘‘proposals for establishment of a multilateral 
program proceed from the premise that insurance against the non-commer- 
cial risks of private overseas investment is an effective technique for 
stimulating that investment,’’ and that governments, before establishing 
such a program and undertaking the financial and other obligations at- 
tached thereto, ‘‘would wish to be satisfied as to the validity of that 
premise.’’ The World Bank has made a study of this question and has 
not found a satisfactory answer, principally because of the variety of 
considerations which influence investment decisions. A study of the 
national investment guaranty program of the United States, which has 
been in operation for more than ten years, ‘‘fails to give any indication 
of the extent to which the program has induced investments which would 
not have been made had the program not been in operation.’’ Conse- 
quently, the World Bank ‘‘has not found it possible to establish a position 
for or against the creation of an international investment insurance 
program.” 

The second panel on Friday afternoon was devoted to ‘‘A Critical 
Appraisal of the United Nations Program for the Codification and Pro- 
gressive Development of International Law.’’ Mr. James Nevins Hyde, 
of the New York Bar, presided over the discussion. Dr. Eugeniusz Wyzner, 
First Secretary of the Permanent Mission of Poland to the United Nations, 
delivered a paper on ‘‘Selected Problems of the United Nations Program 
for the Codification and Progressive Development of International Law.” 
Referring to the definition in the Statute of the International Law Com- 
mission of the term ‘‘codification and progressive development of inter- 
national law,” Dr. Wyzner stated that ‘‘codification of international law 
should also insure unification of existing practices on the basis of com- 
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monly accepted principles, to make them more precise and clear and finally 
to eliminate outmoded rules.’’ He stated that ‘‘the idea of a universal code, 
which would embrace all the principal problems of international law and 
which would be acceptable for all States—seems to be rather impractical.” 
Efforts prior to the creation of the United Nations to codify international 
law resulted mainly in the codification of the laws and customs of war. 
The League of Nations Conference held at The Hague in 1980 was un- 
successful. Substantial progress in the field of codification and develop- 
ment of international law has been achieved mainly by the United Nations 
through its International Law Commission and other United Nations 
organs. As practical results of the activities of various U.N. organs, Dr. 
Wyzer pointed out numerous multilateral agreements and conventions 
adopted by the General Assembly, such as the Genocide Convention, the 
Convention on the Privileges and Immunities of the United Nations, and 
agreements for the promotion of human rights and respect for civil, 
political, economic and social freedoms. Specialized agencies of the United 
Nations have produced many agreements and conventions regulating dif- 
ferent aspects of international co-operation, among the most effective of 
which has been the work of the International Labor Organization, resulting 
in over a hundred conventions. He stated, however, that the effectiveness 
of the most important multilateral agreements is largely reduced by the 
reluctance of some states to become parties to them, thus diminishing the 
international binding force of those obligations. 

Referring to the work of the International Law Commission since its 
establishment in 1949, Dr. Wyzner stated that ‘‘a number of positive 
results . . . justifies the conclusion that the Commission has proved its 
ability to use successfully both the method of progressive development 
and that of codification.” However, a few draft articles containing de- 
partures from universally recognized principles of international law have 
proved to be completely ineffective. He declared that only in those cases 
where different political and legal points of view were taken into con- 
sideration, would the Commission draw up documents which were generally 
acceptable and thus could be considered as part of generally recognized 
international law. On the other hand, 


those documents which reflected only the opinions of certain members 
of the Commission and were approved despite serious objections raised 
by other members, including those representing socialist legal systems, 
failed to have a major impact on relations between different States. 


He added that the tendency to approve drafts which disregarded objections 
raised by some members of the Commission contradicted the spirit of its . 
Statute. As an example, the speaker pointed to the draft articles on 
arbitral procedure which were drawn up by the Commission in 1953, and 
declared that a survey of its work as well as of the work of other organs 
of the United Nations and specialized agencies shows that the documents 
formulated by these organs dealt mainly with less important and mostly 
technical issues, and that almost none of them were concerned with the 
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major problems of contemporary international life, such as the safeguarding 
of peace and security, or peaceful co-existence among different systems. 
Dr. Wyzmer went on to analyze the meaning and mutual relations of 
the expressions ‘‘progressive development’’ and ‘‘codification’’ of inter- 
national law in the light of the debate of the Legal Committee in the 
General Assembly on the item entitled ‘‘Future work in the field of the 
codification and progressive development of international law,’’ which had 
been placed on the agenda of the 16th Session of the Assembly by a resolu- 
tion of December 12, 1960, stressing the increased importance of inter- 
national law in ‘‘strengthening international peace, developing friendly 
and co-operative relations among the nations, settling disputes by peaceful 
means and advancing economic and social progress throughout the world,” 
which objectives, he said, are the most important and fundamental purposes 
of international law. As a result of the discussion at the 16th Session, the 
Assembly adopted a resolution requesting the International Law Com- 
mission to continue its work in the field of the law of treaties and of state 
responsibility and to include on its priority list the topic of succession of 
states and governments. On the topic of the law of treaties, Dr. Wyzner 
stated that the Commission should not disregard the more important 
problems in this field, prominent among which is the question of 


safeguarding the newly independent States from the imposition of 
unjust and unequal treaties. Careful consideration should also be 
given to the expression of free will of the parties and the application 
of sovereign equality between them, as well as non- discrimination 
against any State, whether a Member or not of the United Nations, 
regarding participation in multilateral agreements. 


With regard to state responsibility, Dr. Wyzner stated that the process 
of preparing the principles of state responsibility should alter its direction 
at least in part, that is, it should 


lay down the rules .. . in such areas, as the preparation, initiation 
or waging of acts of aggression; war propaganda; the violation of 
the right of peoples to self-determination; the violation of a treaty, 
and so forth. 


The prevailing trend had been to Jay main emphasis on protection of the 
property and rights of aliens, which are some of the more superficial aspects 
of the problem. He stated that the Commission has tended to neglect the 
more important questions of the permanent sovereignty of peoples and 
nations over their natural wealth and resources. This question, together 
with that of the right of nations to self-determination, and the problems 
of state recognition and succession, ‘‘belongs to the more general issue of 
the elaboration of legal principles relating to the granting of independence 
to colonial countries and peoples.” He added that the new formulation 
of the principle of self-determination in the General Assembly declaration 
of 1960 on the granting of independence to colonial countries and peoples 
constitutes ‘‘an extremely important legal document, which should give 
rise to a fundamental change of the legal status of the colonial and trust 
territories and to their independence.’’ 
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Dr. Wyzner referred finally to the part of the General Assembly resolu- 
tion placing on the agenda of its 17th Session the question of ‘‘ Consideration 
of principles of international law relating to friendly relations and co- 
operation among States.” He questioned the alteration of the wording, 
and quoted Professor Gregory Tunkin as saying: 


In the age of co-existence of States belonging to socialism and to 
capitalism norms of general international law may only be those 
norms which correspond to the objective of strengthing peaceful rela- 
tions between States irrespective of their social and economic systems. 
As far as this objective is concerned there is no other ground for 
agreement between socialist and capitalist States. 


Dr. Wymer concluded by saying that the discussion developed in the 
Legal Committee during the last two sessions of the General Assembly, 
as well as the discussion in the International Law Commission, has greatly 
clarified the problem of the codification and progressive development of 
international law and has facilitated future work in this field. 

Dr. Wyzner was followed on the program by Mr. Ernest L. Kerley, of 
the Office of the Legal Adviser of the Department of State. The topic 
of Mr. Kerley’s remarks was ‘‘United Nations Contribution to Developing 
International Law.’’ Stating that the function of the United Nations in 
the present divided world is to find ‘‘those areas in which there exists, 
if not a common conviction, at least a common acquiescence,” he asserted 
that this function is being performed well by the Legal Committee of the 
General Assembly and by the International Law Commission. Since the 
second World War ‘‘the Communist conception of international law has 
become an important factor in international relations.” According to 
this concept, international law is based on the acceptance of states, and, 
accordingly, the state is bound only by such rules as it accepts. Hence 
it cannot be assumed that a Communist state regards itself as bound by 
long-standing rules of international law. In addition, the Communist states 
have asserted the ‘‘colonialist’’ character of certain rules as justification 
for refusal to be bound by them. It is now held in some quarters that the 
legal duties of statehood require no more than adherence to those rules 
of international law which the new state is disposed to accept. Conse- 
quently, much of the customary international law which has been regarded 
as settled ‘‘is in fact in a highly uncertain state.” 

Referring to the work of the International Law Commission, Mr. Kerley 
stated that among the characteristics of its texts was ‘‘a disinclination ... 
to identify which parts of its draft articles should be considered as codifica- 
tion and which should be considered as progressive development. This 
concept of progressive development as a process by which gaps in cus- 
tomary international law are filled, and by which obsolete provisions .. . 
are renovated, is an evolutionary one,’’ which may be partly ‘‘attributable 
to the fact that when the Commission has departed substantially from 
customary international law, the reception accorded its efforts has not 
generally been gratifying.’’ 
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The Legal Committee of the General Assembly, Mr. Kerley stated, was 
not always devoted primarily to work connected with the International 
Law Commission, but in recent times has given more attention to the 
reports of the International Law Commission and topics which have arisen 
from or in connection with the work of the Commission. The Committee 
now has on its agenda for its next session the topic of ‘‘Friendly relations 
and co-operation among states in accordance with the Charter.’’ He dis- 
agreed with the statement by Dr. Wyzner that the next session of the 
General Assembly is definitely committed to study this topic, including the 
question of ‘‘peaceful co-existence.” No definite position regarding that 
resolution had been taken in the Legal Committee discussions. 

Among the reasons for the decline in the work of the Legal Committee 
of the General Assembly, Mr. Kerley gave the following: Many of the early 
projects of the Committee arose from the establishment of the United 
Nations; the Committee is relatively reluctant to undertake drafting fune- 
tions; the General Assembly, in deciding which of its committees should 
consider a topic having both legal and other aspects, reflects the status 
which international law bears in world affairs generally. In assigning 
certain questions to the agenda of other committees, the General Assembly 
has made an implicit evaluation of the significance of contemporary inter- 
national law. 

The Legal Committee has been faced with two alternatives: to concen- 
trate its work on matters of modest but constructive character, or to deal 
on a legal basis with the vital issues of our time. Hitherto it has followed 
the first alternative, but has considered and will consider whether it should 
embark on the second alternative, which has been raised in the proposal 
that the Legal Committee should begin codification of the ‘‘Legal principles 
of peaceful co-existence.” As to the distinction between ‘‘legal’’ and 
‘‘political’’ questions, Mr. Kerley pointed out that a question is a legal 
question when the states concerned are prepared to acknowledge that it 
must be disposed of pursuant to norms of international law. The issues 
which are vital today are presently not ‘‘legal questions’’ precisely because 
states are not willing for them to be. He stated that the expression 
‘‘ peaceful co-existence’’ is a relatively undesirable way to cast the proposal. 
In early Communist. theory, it denoted a temporary period of relaxation 
while the Communist forces gathered strength to crush their opponents; 
but ‘‘Even if this conception has now been abandoned ... the phrase 
has little inherent precision as a legal concept.’’ The issue presented by 
the proposal to codify the principles of peaceful co-existence is ‘‘whether 
the Legal Committee should undertake the formulation of legal rules 
where agreement is unlikely,” and where compliance with such rules is 
improbable. Mr. Kerley declared that the answer should be in the nega- 
tive for two reasons: (1) discussion of ‘‘peaceful co-existence’’ in the Legal 
Committee, like discussion of the definition of aggression, would degenerate 
into a propaganda exercise; (2) efforts to extend the rôle of international 
law beyond that which the world community is willing to give it weakens, 
rather than strengthens, the impact of international law on world affairs. 
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If our efforts are not related to a realistic appraisal of what the rest 
of the world community is willing to accept from us, the international 
lawyers of the world may become a group of old men, sitting at the 
sidelines of world events, telling heroic stories to each other. 


If the major Powers were in agreement ‘‘not merely on the objective of 
general and complete disarmament but also on the steps to bring that 
objective about,’’ a different political climate would exist, and in such a 
climate the Legal Committee might validly undertake tasks which are not 
feasible for it now. ‘‘Responsible states must realistically appraise the 
possibilities of accomplishment in establishing a program of work.’’ In 
Mr. Kerley’s opinion, such an appraisal ‘‘does not, at the present time, 
justify a radical departure from past activities’? on the part of either 
the International Law Commission or the Legal Committee of the General 
Assembly. 

Miss Joyce Gutteridge, Legal Adviser to the United Kingdom Mission to 
the United Nations, commenting on the preceding papers, noted that they 
had brought out certain common ground, namely, ‘‘the concept of the 
evolution of international law and the important constructive rôle which 
the United Nations, particularly the International Law Commission and 
the Sixth Committee, have to play in its further evolution.” She stated that 


no organ of the United Nations concerned with progressive develop- 


ment can work in a legal vacuum. ... With regard to new law and 
new fields, new rules must have relevance to the practice of states and 
to existing international law.... Every legal question has some 


political content or significance. 


“The United Nations should not try to clothe in legal guise concepts which 
are basically political,” but should bear in mind the concept of progressive 
development in which there must be continuity. 

Professor Maxwell Cohen, of the Faculty of Law of McGill University, 
noted that in both papers three problems had not been touched upon: 
(1) What is the reason for the continuing decline of law in all power 
situations in which law and lawyership are suspect? (2) What is the 
reason for the special development in the United Nations, the decline in 
the Sixth Committee and the narrowing scope of the International Law 
Commission? (8) What can be done to arrest these trends in both the 
public and private law fields? Commenting on the views of Dr. Wymer 
and Mr. Kerley as to the réle of the International Law Commission and 
the progressive development of international law, Professor Cohen stated 
that in essence both views are the same in that they purport to assure a 
limited rôle for international law. Dr. Wyzner’s horizons are ‘‘the status 
quo as limited by co-existence and anti-colonialism.’’ According to him, 
‘‘international law forms a part of the struggle of the two opposing camps.’ 

Referring to the Sixth Committee of the General Assembly, Professor 
Cohen said that, in his view, in the last fifteen years no distinguished 
lawyers from the United States, the United Kingdom and Canada were 
represented in that Committee as able advisers. There had been a decline 
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of real professional scholarship. On the other hand, there was a high 
level of expertise from the representatives of the Communist countries. 

Professor Cohen stated that the International Law Commission ‘‘tended 
to be filled with foreign office lawyers,’? who are under instructions and 
do not take even the small risk required by progressive development. More- 
over, the Commission, with twenty-five members, is too cumbersome, and ` 
possibly represents an overlapping of resources in the field of international 
Jaw research. Referring to the numerous international and national or- 
ganizations contributing efforts in international law, he suggested that the 
International Law Commission might be authorized to convene meetings 
of all the interested organizations for the purpose of mobilizing such re- 
sources more effectively. 

On Friday evening, April 27, at 8:30 p.m., the session was devoted to 
“International Aviation Policy,” with specific reference to the Warsaw 
Convention, The Hague Protocol and international limitation of liability. 
Mr. Robert Dechert, of the Philadelphia Bar, presided. The first speaker, 
Professor Oliver J. Lissitzyn, of Columbia University, discussed ‘‘The 
Warsaw Convention Today.” He stated that the Warsaw Convention, ` 
governing the relations of air carriers with passengers and shippers, limits 
liability for death or injury to passengers to $8300, such limitation being 
unchanged since 1929, despite changes in the value of money and the earn- 
ing power of individuals. Some fifty-five states, including the United 
States; are parties to the Convention. The question of the withdrawal of 
the United States from the Convention is now under consideration by the 
Executive branch of the Government. The Convention is of relatively 
little importance to American air carriers in terms of provision for traffic 
liability insurance. The impact of the Convention on passengers varies 
according to the extent of the injury, the earning power of the injured 
and the insurance carried by them. The impact is most unfortunate in 
cases of permanently disabling injuries. 

Professor Lissitzyn stated that among the reasons given for continued 
adherence by the United States to the Convention is the danger that under 
the laws of some foreign countries American passengers might be exposed 
to even lower limitations of liability than under the Convention; and, 
conversely, American carriers might be exposed in some foreign courts to 
the danger of unreasonably high awards. These arguments need further 
study, particularly with respect to the limitations that might be applied 
by foreign courts. The alleged danger of American air carriers being 
subjected to unreasonably high awards is purely speculative. Nothing in 
the experience of American air carriers in countries which are not parties 
to the Warsaw Convention indicates that the danger is a real one. Another 
argument against withdrawal is that it will be a backward step from the 
viewpoint of international co-operation. But if a treaty does not serve 
the interest of the American people, the cause of international co-operation 
can only be damaged if the United States Government clings to it as a 
mere symbol. 

Among the proposals for remedying the effects of excessively low limi- 
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tations of liability is that for compulsory insurance of all passengers. 
This proposal has the defect of not taking into account the individual 
differences between the passengers and their characteristics. A socially 
desirable insurance system would seem to require the setting up of an 
agency similar to a workmen’s compensation board which would relate the 
amounts of the awards to the individual characteristics of each case. A 
conceivable but largely neglected alternative to continued United States 
adherence to the Warsaw Convention is the passage of a Federal liability 
law for international air commerce which might eliminate some of the 
possibly harmful effects on Americans of a withdrawal from the Warsaw 
Convention. Further study is needed before final decision is made. 

Mr. G. Nathan Calkins, Jr., formerly Chairman of the U. S. Delegation 
to the Hague Conference to Amend the Warsaw Convention, who had been 
scheduled to deliver a paper on ‘‘Hiking the Limits of Liability at The 
Hague,” was unable to be present. His paper was made a part of the 
printed Proczepines which will appear later this year. In his place Mr. 
Clifton J. Stratton, Jr., Associate General Counsel of the Air Transport 
Association of America, spoke on Article 22 of the Warsaw Convention 
limiting air carrier liability, and the Hague Protocol of 1955 raising the 
limits of such liability. The latter has been acceded to by 21 states, and 
requires ratification by 30 states in order to go into force. Mr. Stratton 
stated that the importance of the rules laid down in the Warsaw Conven- 
tion ‘‘lies in the creation of procedural uniformity in international air 
transportation, allowing a free flow of goods and people in world com- 
merce.” They have ‘‘a special value to the United States as the ‘hub’ 
of civil aviation,” and ‘‘as an example of world-wide international contact 
controlled by rule of law.... The United States in its position as a 
leader in the movement toward international co-operation should promote 
the Warsaw Convention as a symbol of the unification of world law.’’ 

Mr. Stratton pointed out that the Hague Protocol would raise the air 
carrier liability limitation to $16,600 plus court costs and attorneys’ fees, 
but that there is ‘‘no statutory authority to take advantage of the cost 
and attorney fee provision in the United States.’ He stated that ‘‘the 
Warsaw Convention and the Hague Protocol must be taken as a package’’ 
and that ‘‘a decision to withdraw from the liability provisions of the agree- 
ment must include a decision to abandon its procedural advantages.” Mr. 
Stratton declared that ‘‘the Convention gives absolute protection to 
United States citizens in foreign courts where a lower statutory limitation 
exists’’ or where the law of the forum ‘‘allows a common carrier to limit 
his liability by contract with the passenger.’’ He pointed out that between 
1950 and 1960 the average recovery for death in non-Warsaw cases in 
the United States was $25,281. If a contingent legal fee of one-third is 
subtracted from this figure, the net amount recovered comes close to the 
limit fixed by the Hague Protocol. That limit represents the most that 
may be achieved at the present time by international agreement. ‘‘To 
denounce this Agreement is to turn our backs on the rest of the world.”’ 

He concluded by stating that limited liability is not a new concept in 
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the United States, and that trip insurance is available for the passenger 
who needs more coverage. ‘‘Insurance has advantages over raising liability 
limitations, since it provides absolute protection... in case of a judg- 
ment-proof corporation,’’ and ‘‘gives the beneficiary an immediate and 
full recovery not reduced by a contingency fee.” 

Following the remarks of Mr. Stratton, Mr. George Buschmann, Counsel 
and Administrative Assistant to Senator Homer C. Capehart, spoke in 
favor of the United States withdrawal from the Warsaw Convention, and 
stated that Senator Capehart is prepared to ask the Senate Foreign Rela- 
tions Committee to appoint a subcommittee to conduct an investigation of 
the whole question. Mr. Buschmann asserted that limitation on the liability 
of the international air carriers is the main point covered by the Con- 
vention, and it was his belief that passengers on such carriers involved in 
accidents ‘‘are getting ‘medieval treatment.’ He stated that the limita- 
tion of $8300 is not automatically recovered by the widows and orphans, 
and that the value set on human life in the Convention and Protocol is 
completely unreal. He suggested that the procedural aspects of the War- 
saw Convention are desirable and should be separated out and retained, 
but that with regard to liability for death and injury there should be 
coverage by compulsory insurance. 

Mr. Buschmann was followed by Professor Stanley Metzger, of George- 
town University Law School, who stated that limitation of liability of 
public carriers has never been popular in the United States, and that it 
had been established in some cases by statute in order to aid the develop- 
ment of a public service. In the international air transport field, the 
conditions at the time of the conclusion of the Warsaw Convention led 
the carriers to consider that their development would be hampered unless 
` a limitation were placed on their liability, since insurance companies were 
unwilling to write insurance on reasonable terms covering air accidents. 
Professor Metzger stated that the original limitation of $8300 for death 
or injury of passengers established in 1929 was inadequate then and is now, 
in the view of the United States. He stated that at the Hague Conference 
of 1955 to Revise the Warsaw Convention the United States tried to 
have the limitation raised to $25,000, but only obtained a limitation of 
$16,600. In his view both of these limitations were inadequate in 1955, 
and are even more so in 1962. He stated that there is little chance that 
the United States will become a party to the Hague Protocol, and cannot 
be expected to continue to adhere to the Warsaw Convention, since these 
treaties cast whatever burdens may still flow from unlimited liability 
solely upon the passengers. 

Professor Metzger proposed that the United States Civil Aeronautics 
Board require that all air carriers engaged in international transportation 
involving the United States act as agent for each passenger carried to 
secure $150,000 coverage per passenger in flight accident insurance. These 
regulations would only add infinitesimally to the costs of the carriers, and 
there is nothing in the Warsaw Convention or Hague Protocol inconsistent 
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with this proposal. He also suggested that the United States should request 
the calling of a new international conference, following the adoption of the 
proposed Civil Aeronautics Board regulation, to consider improvements 
in the Warsaw Convention. If at that time it should not be possible to 
secure a revision of the limitation of liability, efforts should be made to 
split the Warsaw Convention and to conclude an agreement with the 
transportation documents provisions, while withdrawing from the Warsaw 
provisions relating to the limitation of liability. Professor Metzger con- 
eluded that such an arrangement would in his view provide adequate 
compensation to passengers and place no undue burden on air carriers. 

On Saturday morning, April 28, at 10:00 am. a session was held dealing 
with the ‘‘Implications for International Trade Co-operation of the New 
Foreign Trade Proposals” by the Administration. Mr. Richard N. Gardner, 
Deputy Assistant Secretary of State for International Organization Affairs, 
presided, and opened the meeting with a summary of the history of trade 
legislation in the United States, including the various international trade 
organizations proposed since the end of the second World War. The first 
speaker, the Honorable Nicholas deB. Katzenbach, Deputy Attorney Gen- 
eral of the United States, discussed the implications of the President’s 
trade legislation (H.R. 9900) for foreign trade policy. He outlined the 
history of United States tariff policies since the earliest days of the Re- 
public, and stated that in view of the creation of the European Common 
Market, the United States must now determine what its tariff policy 
should be in relation to the European Customs Union. H.R. 9900 is de- 
signed to create a United States~-European partnership, and adapts the 
concepts of the Trade Agreements Act of 1934 as modified by the General 
Agreement on Tariffs and Trade (GATT) and other developments. After 
outlining the principal provisions of the pending bill, Mr. Katzenbach © 
cited various decisions of the Supreme Court upholding the authority of 
the President to suspend imports or modify tariff duties delegated to 
him by successive tariff acts. He quoted Chief Justice Taft in the case 
of Hampton & Co. v. United States, 276 U. S. at 408 (1928), as stating 
the applicable test for determining whether a grant of discretionary 
authority over tariff duties involves an improper delegation of legislative 
power, as follows: 


I£ Congress shall lay down by legislative act an intelligible principle 
to which the person or body authorized to fix such rates is directed to 
conform, such legislative action is not a forbidden delegation of legis- 
lative power. If it is thought wise to vary the customs duties according 
to changing conditions of production at home and abroad, it may 
authorize the Chief Executive to carry out this purpose, with the 
advisory assistance of a Tariff Commission appointed under Con- 
gressional authority. 


Mr. Katzenbach concluded that H.R. 9900 clearly satisfies this test, and 
its Constitutionality is settled. 
) 


‘ 
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Robert Triffin, Professor of Economics at Yale University, speaking on 
‘The Trade Expansion Act of 1962,’’ defended the proposed foreign trade 
legislation from the economic point of view. He stated that: 


The real impact of our protective tariffs is not to create jobs. It is 
to shift jobs around, away from our most efficient industries and 
toward our least efficient ones. Tariffs subsidize the latter, but by 
penalizing the first in two ways. They increase their production 
costs beyond what they would be otherwise, and they prevent us from 
negotiating feasible reductions in foreign tariffs and restrictions 
against our exports. 

We stand far more to gain from expanding our sales in a large 
and fast growing world market ($118 billion last year) than from 
attempting to close our own market to goods which we can buy more 
cheaply abroad than we can produce at home. 


Citing the economic record of the United States under high tariff protection 
and under low tariffs pursuant to the Trade Agreements Acts, Professor 
Triffin stated that under the protective tariff the United States experienced 
the worst depression in its history, and lost more in exports than in imports 
in that period. On the contrary, under lower tariffs, after the second 
World War, imports expanded tremendously and exports even more s0. 
The speaker pointed to the condition of postwar Western Europe as evi- 
dence of the advantages of liberal trading policies, which have resulted 
in the creation of the European Economic Community and the Common 
Market. He stated that the main aspects of the movement toward Huro- 
pean integration are political, with the ultimate aim of creating a United 
States of Europe, ending once and for all the wars that have ravaged 
Europe in the past. He declared that ‘‘there is little reason to doubt that 
this will indeed be the outcome of European economic integration.’’ 

With regard to the United States and its relations with the European 
Community, Professor Triffin stated that United States membership may 
some day become both desirable and feasible, but at the present time it 
is not possible. However, the present Administration is following two 
directions with regard to this relationship. The first is through the Trade 
Expansion Act by which the United States can negotiate with the Com- 
munity for a progressive lowering of trade barriers. The second is the 
broader harmonization of the policies of the Atlantic world for the accelera- 
tion of economic growth, for a fairer sharing of development financing 
overseas, and for mutual assistance against balance of payments disrup- 
tions. Professor Triffin stated: 


‘We have now resumed, at long last, the same evolution which erased 
the medieval borders of duchies, counties and principalities, to merge 
them into the national states of modern times. National states—at 
least all but the largest ones—are as obsolete today as the duchies, 
counties and principalities of yesteryears. They will be merged some 
day into a world community, but—hbarring a world cataclysm—the 
process is likely to be a gradual one. 
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He said that the threat of an atomic suicide of the human race is the 
greatest political unifier of all, and would promote faster action toward 
ultimate world, rather than merely Atlantic, unity. 

Professor Triffin then referred to the implications of the Trade Expan- 
sion Act for the United States balance of payments. He stated that, in 
order to improve the balance of payments, ‘‘some redistribution of our 
military and foreign aid burden between us and our Allies is clearly called 
for, as well as some reform of existing tax provisions discouraging the 
repatriation of foreign earnings of American subsidiaries abroad.’’ The 
improvement must also involve primarily our relations with Western 
Europe and other industrial countries, since our gold and dollar outflow 
is entirely with these countries. On the basis of his analysis of the situa- 
tion, Professor Trifin suggested two broad lines of policy: first, ‘‘to 
reduce our gold and dollar losses to Hurope, by curtailing our overall mili- 
tary expenditures, foreign aid and private capital exports without un- 
leashing thereby corresponding decreases in our current account surplus”? 
second, to expand further our current account surplus by improving our 
competitiveness in the world market, accelerating our rates of investment 
and holding wage rises here somewhat below the rapid wage increases now 
taking place in Europe, and by negotiating for better access of our exports 
to foreign markets. 

Professor Trifin concluded by referring to the gold problem related to 
United States foreign trade policy. He stated that: 


The restoration of full equilibrium in our overall balance of payments 
will curtail drastically—by two-thirds or more—the sources from which 
international monetary reserves and liquidity have been fed over the 
recent past .. . gold production is far insufficient today to meet in 
the long run the monetary requirements of an expanding world 
economy. And the whole fabric of our present international monetary 
system is now threatened, even in the short run, by its vulnerability 
to erratic movements of monetary reserves, as well as of private capital, 
among the major currencies and between such currencies and gold 
metal. 

The consolidation of past progress and the further expansion of 
world trade and production urgently call for fundamental reforms 
of our outworn international institutions in the monetary field, as well 
as in the fields of trade and finance and, of course, in the military and 
political arenas themselves. .. . 


The Organization for Economie Co-operation and Development, the Euro- 
pean Economic Community and the Trade Expansion Act, he said, are 
some of the ‘‘instruments through which progress seems most likely to 
prove politically achievable at this juncture.’’ 

Mr. Eugene L. Stewart, of the District of Columbia Bar, concluded the 
panel discussion of H.R. 9900. He stated his belief that existing legislation 
should be retained because it contained distinct safeguards as well as 
reciprocity and item-by-item negotiation. The proposed legislation was 
loose and without safeguards. He stated that it does not give the Presi- 
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dent the same authority he now has, and does not require reciprocity. 
Mr. Stewart asserted that the President should get new authority to 
negotiate by seeking an extension of the Trade Agreements Act, that the 
Administration should have due regard for the wisdom of previous 
Administrations and Congresses, and should ask only for the authority 
which is needed. Mr. Stewart said it was not true that the requested 
authority would help the underdeveloped nations, since most of the pending 
bill is inapplicable to their problems. He suggested that tariff negotiations 
are not necessary for trade with Europe, which will take place without 
regard to what the external tariff might be. However, ‘‘the United States 
cost advantage in production has been lost because European Economic 
Community technology is equal to ours.’’ Consequently, emphasis should 
be given ‘‘to expanding the trade of the underdeveloped nations and to 
increasing United States development.’ He concluded by stating that the 
pending legislation ‘‘embodies the negation of too many established con- 
cepts.” Whereas the old legislation requires a hearing to establish whether 
serious harm is threatened to United States industry, the new bill requires 
only the advice of the Tariff Commission. Under the new bill there are 
three conditions which must exist or be threatened: (1) probability of 
widespread significant idling of productive facilities of firms; (2) pro- 
longed and consistent inability of firms to operate at a profit; and (3) the 
probability of unemployment or under-employment of workers. In addi- 
tion, before tariffs may be increased, ‘‘there must have been an unsuccessful 
effort to adjust by the industry and failure of adjustment assistance to 
mitigate substantially the first three conditions. It would be impossible 
to meet all the conditions precedent to the Tariff Commission speaking,” 
but even if they were met, the Commission only gives advice, which advice 
may be cheerfully ignored. 

On Saturday morning also a Student Moot was held on the request for 
an advisory opinion from the International Court of Justice as to Financial 
Obligations of Members of the United Nations, then pending before the 
Court. The members of the court were: The Honorable Green H. Hack- 
worth, former Judge of the International Court of Justice, presiding; John 
G. Laylin, of the District of Columbia Bar; and Professor Maxwell Cohen, 
of McGill University Faculty of Law. The United States was represented 
by student members of the Columbia Society of International Law; the 
United Arab Republic, by students from the Duke International Law 
Society; and Belgium, by students from the Osgoode Hall Law School in 
Toronto. Student counsel presented written and oral statements before 
the Moot Court, which awarded the decision for the best oral statement 
to the team from Osgoode Hall Law School, the decision for the best response 
’ to questions from the Bench to the team from the Duke International Law 
Society, and the decision for the best written statement to the team from 
the Columbia Society of International Law. The court did not render an 
advisory opinion on the merits of the question. 
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The meeting concluded with the annual dinner on Saturday evening at 
7:00 o'clock in the Federal Room of the Statler Hilton Hotel, which was 
` preceded by a reception in the South American Room. The after-dinner 
speakers were His Excellency Mr. James Plimsoll, C.B.E., Australian 
Ambassador to the United Nations, and General Alfred M. Gruenther, 
President of the American National Red Cross, who spoke informally and 
off the record. 

Mr. Plimsoll spoke on ‘‘The United Nations Charter: 1945 and 1962.” 
He discussed the various factors contributing to changes in the membership 
and activities of the United Nations under the Charter, and stated that 
one difference between the United Nations Charter as a legal document 
and a state’s national constitution is that under the Charter there is no 
right of appeal to the International Court by an individual Member of 
the United Nations to have a point of law decided. If a Member of the 
United Nations feels that the Charter is not being interpreted correctly 
with regard to itself, there is no way in which it can challenge what the 
United Nations is doing unless its can persuade the majority of Members 
to agree to some reference to the International Court for an advisory 
opinion, or can persuade the majority of the membership to take its view. 
If such a condition obtained in municipal law, there would be very few 
references. This is the situation in the United Nations, 

As examples of problems in the United Nations involving changes, Mr. 
Plimsoll discussed the questions of domestic jurisdiction, and the powers 
of the General Assembly. In the field of domestic jurisdiction Mr. Plimsoll 
stated that there is a contradiction in the Charter between the provision 
that states have an international obligation to promote human rights, and 
the provision that matters essentially within the domestic jurisdiction of 
a state are outside the competence of the United Nations. Domestic juris- 
diction is a field where the United Nations is tending to move in a new 
direction or in a way that was not foreseen by most of the signatories 
of the Charter, and in a way that carries very great implications. Citing 
the cases of South Africa and the Congo, Mr. Plimsoll stated that these are 
cases where the United Nations is being pressed to move into the field of 
domestie jurisdiction. 

With regard to the powers of the General Assembly, he stated that the 
rôle of the Assembly in relation to the Security Council is much enlarged 
compared with what was foreseen by the framers of the Charter. Again 
referring to human rights, he stated that this was a field where, given some 
competence of the United Nations, the competence of the Assembly is in 
dispute. He said it is clear from the Charter that the General Assembly 
in general has power to make recommendations, but its power to make 
binding and enforceable decisions is very limited. This view is contested 
by many Members of the United Nations today, particularly Members from 
Africa and Asia, on the ground that the United Nations is no longer a 
body where recommendations can be made, but is a body where decisions 
are made which are regarded as binding upon the Members. 
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Mr. Plimsoll stated that perhaps the biggest issues of all in the United 
Nations today relate to the ending of colonial regimes, and include attempts 
to apply pressure on governments that are not moving in that direction. ` 
Some of the current discussions in the United Nations proceed on the 
assumption that the existence of a colony is contrary to the Charter. Mr. 
Plimsoll declared that the existence of colonial regimes is not contrary 
to the Charter, which looks forward to the end of colonialism and states 
some of the conditions that should bring about the end of colonial regimes 
and govern the control of such territories until they are self-governing. 

He pointed out that from the early days of the United Nations, there 
has been a great emphasis on avoiding resort to force or a threat of force, 
and that, whatever the merits of a claim, force should not be used to settle 
it, but other peaceful methods should be found. On the other hand, there 
is the Communist doctrine that national liberation movements do not consti- 
tute aggression and that it is legitimate for one country to assist a national 
liberation movement in another country. There has also been a loosening 
of thought on what constitutes a threat to peace. Mr. Plimsoll stated that 
the first conclusion he would draw is that there are considerable limitations 
on the reliance which can be placed on legal protection alone; the second 
conclusion is that it is necessary to be careful about attempting to force 
solutions. The General Assembly has been most successful in the past 
where it has attempted to lay down principles. 

He concluded that it is necessary to bear in mind that the United Nations 
is not going to be able to correct everything at once, that there are many 
problems that have been before mankind since the world began. There is 
a great temptation now in the United Nations to adopt resolutions generally 
representing unattainable ideals, and member nations are confronted with 
the dilemma of either voting for something that cannot be put into effect 
and which might cause mischief by its adoption, or voting against it 
because it is not regarded as a practical solution. Mr. Plimsoll quoted 
a remark of Justice Frankfurter, which he said somewhat paralleled the 
situation in the United Nations, that ‘‘There is not under our Constitution 
a judicial remedy for every politcal mischief.” He stated that the United 
Nations must play an essential part in this period of change, and that 
the world’s hope lies not in tearing it down but in building it up, and in 
that process, informed criticism must play an essential part. 

In conjunction with the annual meeting of the Society, the International 
Law Committee of the Federal Bar Association, under the chairmanship 
of Mr. George S. Leonard, sponsored a luncheon at the Statler Hilton Hotel 
on Thursday, April 26. The guest speaker was Rear Admiral Robert D. 
Powers, Jr, U.SB.N., Deputy Judge Advocate General of the Navy, who 
spoke on ‘‘Problems of Insurgency in International Law.’’ l 

On Friday, April 27, at the Statler Hilton Hotel, the Harvard Law 
School Association of the District of Columbia held a luncheon for all 
alumni in the District of Columbia and alumni attending the meeting of 
the Society. Professor Richard R. Baxter, Chairman of the Committee on 
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Annual Meeting of the Society, Professor Louis B. Sohn, of Harvard Law 
School, and Professor Roger Fisher, disarmament consultant to the Defense 
Department, were guests at the luncheon, which was in the charge of Mr. 
George L. Christopher, of the District of Columbia Bar. Professors Sohn 
and Fisher spoke briefly on the topie of ‘‘Problems of Disarmament: 
Vignettes from Inside and Outside Government.’’ 

At the business meeting of the Society, which took place on Friday 
morning, April 27, at 9:30 a.m., the Executive Director made a brief state- 
ment on the activities of the Society during the past year. He reported 
that there had been an increase in the membership and that the Society 
has now nearly 550 professional members, that is, lawyers who have been 
in practice for at least ten years. On the financial side, he reported that 
the Society was in good condition and that the budget has temporarily quad- 
rupled and quintupled. Its present funds will cover the expanded activities 
for the next two or three years, but the Society may find itself in financial 
difficulties if there is not a constant effort to increase its usefulness in 
public service, to enlarge its membership and to enlist the interest of 
corporate contributors and members. Out of $102,000 in receipts during 
the past year (apart from special foundation grants) one fourth came from 
special contributions of corporations and individual members. Mr. Merillat 
emphasized that the Society must build on a growing membership as the 
most permanent basis of its income. 

He also reported that the response to the announcement of available 
fellowships in various areas of international law had been most gratifying. 
These fellowships have been made available through funds from the Ford 
Foundation, and are a useful activity of the Society in future years. The 
recent foundation contributions have neither committed the Society to any 
particular course of development nor underwritten the more limited core 
activities into the indefinite future. Mr. Merillat stated that the Society 
is just at the beginning of the road and the kinds of actions and decisions 
taken in the next two or three years will determine whether it will continue 
to move ahead or fall back in various respects. The nature and scope of 
the Society’s activities, including its publications, the build-up of its 
membership, the ability to attract other financing, the future of Tillar 
House, and the structure of the Society’s organization are all interrelated 
factors. He stated that he did not believe in the ability of the Society to 
attract large numbers of members unless it is doing things that appeal 
to their interests and needs. This raises some questions of what the So- 
ciety’s main direction should be. In the next two or three years it should 
set its sights firmly on some agreed goal. 

The Society next heard the report of Professor Richard R. Baxter, 
Chairman of a Committee to Consider and Report upon Revisions of the 
Regulations and the Constitution of the Society. The proposed amend- 
ments to the Constitution had been approved by the Executive Council 
and had been previously circulated to the membership in advance of the 
meeting. The purpose of the proposed amendments was primarily to make 
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the Constitution conform to the more recent practice of the Society. The 
following amendments were thereupon unanimously adopted: 


Article II, second paragraph: To be amended by deleting the words 
“shall pay such dues” and substituting therefor “‘may be divided 
into such classes and shall pay such dues” 


Article IV, third paragraph: To be amended by inserting between 
the words ‘‘placed in nomination” and ‘‘by a Nominating Commit- 
tee” the words ‘‘either by a motion signed by not less than ten 
members of the Society or”? 


` Article IV, fourth and fifth paragraphs: To be amended by deleting 
the present language and substituting therefor: ‘‘ All officers shall 
be elected by a majority vote of the members present and voting at 
the annual meeting of the Society or other meeting called by the 
President for this purpose. All officers shall serve until their 
successors are chosen. The Council may fill vacancies intl the 
next annual meeting of the Society.” 


Article V: To be amended by deleting the present first paragraph and 
substituting therefor the following: ‘‘The President shall preside at 
all meetings of the Society; shall be responsible for executing the 
Regulations of the Society and the decisions of the Executive Coun- 
cil; shall appoint committees, except as otherwise determined by 
the Executive Council; and shall perform such other duties as the _ 
Executive Council may assign to him. In the absence of the Presi- 
dent his duties shall devolve upon one of the Vice Presidents to be 
designated by the President, or, if there be no President, or if the 
President be unable to act, by the Executive Council.’’ 


Article VI, first paragraph: To be amended by deleting the present 
third sentence and substituting therefor the following: ‘‘The Council 
shall adopt regulations consistent with this Constitution, appropriate 
money, and have power to arrange for the issue of ‘publications. 
The Council shall appoint committees in those cases in which it has 
reserved that power to itself.’’ 


Article VU, third paragraph: To be amended by deleting the words 
‘twenty-five members” and substituting therefor ‘‘fifty members”? 


Professor Oliver J. Lissitzyn, Chairman of the Committee on Annual 
Awards, reported the recommendation of the Committee, approved by the 
Exeeutive Council, that the Society’s Certificate of Merit be awarded to 
Professor Myres S. McDougal and Associates for the publication entitled 
Studies in World Public Order. The recommendation was unanimously 
adopted by the Society. 

In'the absence of the Chairman of the Committee on Selection of Honor- 
ary Members, the Secretary of the Society presented the Committee’s re- 
port, approved by the Executive Council, that Dr. Julius Stone, Professor 
of International Law and Jurisprudence at the University of Sydney, 
Australia, be elected an honorary member of the Society. Professor 
Stone was thereupon elected an honorary member. 

Mr. Denys P. Myers, Chairman of the Committee on Publications of 
the Department of State and the United Nations, presented the report 
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of the Committee. He stated that the Digest of International Law, under 
preparation by Miss Marjorie M. Whiteman, Assistant Legal Adviser, De- 
partment of State, was well under way and that the first volume was due to 
be published this year. Six volumes have been prepared to date, and 
during the next year possibly four or five more volumes will be prepared. 

Mr. Myers reported that the Committee had also looked into the pub- 
lications of the Organization of American States, the work of the Inter- 
American Council of Jurists, and its working body, the Inter-American 
Juridical Committee. With regard to these latter, their studies were 
rather scattered, and the Committee recommended a periodic publication 
covering them. 

In connection with his report, Mr. Myers moved the adoption of the 
following resolution, which, after discussion and amendment, was adopted 
as follows; 


RESOLUTION ON PUBLICATIONS OF THE DEPARTMENT OF STATE AND THE 
Untrep NATIONS 


The American Society of International Law at its 56th annual 
meeting 

1. Looks forward eagerly to the publication this summer of the 
first volume of the Digest of International Law being compiled by 
Marjorie M. Whiteman and staff and calls upon the Secretary of State 
to give adequate support to the completion of its preparation and 
publication ; 

2. Regards it as imperative that the Hackworth Digest of Inter- 
national Law for the period 1906-40 be reprinted in order to satisfy 
the unfulfilled demand for it; 

8. Welcomes the advocacy of the President of prompter issuance 
and clearance of the Foreign Relations series, but notes that addi- 
tional staff and continuous supervision are required if the President’s 
intention is to be realized; 

4. Suggests that the pamphlet Treaties and Other International Acts 
Sertes (T.1.A.8.) be made legal evidence by act of Congress; 

5. Welcomes the continued publication by the Foreign Claims 
Settlement Commission of its decisions, noting that use of Panel, 
Pilot and Specifice Decisions is a most effective way of handling very 
large groups of claims; 

6. Directs the attention of the Council of the Organization of Amer- 
ican States and the Secretary of State to the desirability of publishing 
periodically the perfected papers of the Inter-American Council of 
Jurists and its working body, the Inter-American Juridical Com- 
mittee, in order that they may be generally available; 

7. Notes with satisfaction that the United Nations Treaty Series 
is being published up to one year of registration and expresses the 
hope that this schedule may be even more accelerated; 

8. Invites the Department of State to initiate a study by the United 
Nations of the extent to which treaties are registered by Member 
States in accordance with Article 102 of the Charter; 

9. Regards publication of the records of diplomatic conferences 
resulting in signed instruments as a desired standard of procedure 
by all international organizations in order that their aiverp rotation 
may be facilitated. 
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Upon the report of the Committee on Nominations, the Society elected 
the following officers for the coming year: 

Honorary President: The Honorable Dean Rusk, Secretary of State 

President: Professor Hardy ©. Dillard, University of Virginia Law 
School 

Vice Presidents: James N. Hyde, of the New York Bar; Professor 
Brunson MacChesney, of Northwestern University Law School; Miss 
Marjorie M. Whiteman, Assistant Legal Adviser, Department of State. 
` The incumbent honorary vice presidents were re-elected, and Ambassa- 
dor Arthur H. Dean, the outgoing President, was elected an honorary 
vice president. 

The members of the Executive Council to serve until 1965 were elected 
as follows: Professor Maxwell Cohen, of McGill University Law Faculty; 
Eli Whitney Debevoise, of the New York Bar; Professor Lawrence F. 
Ebb, of Stanford University Law School; Professor Louis Henkin, of 
the University of Pennsylvania Law School; Professor Cecil J. Olmstead, 
of Westport, Connecticut; Walter S. Surrey, of the District of Columbia 
Bar; Professor Osear Svarlien, of the University of Florida; Francis 
O. Wilcox, Dean, Johns Hopkins University School of Advanced Inter- 
national Studies. 

In connection with the report of the Nominating Committee presented 
by Chairman David R. Deener, reference was made to the motion presented 
at the last annual meeting with regard to the abolition of the office of 
honorary president of the Society. Professor Deener stated that, in view 
of the opinion of the Committee on the Revision of the Regulations and the 
Constitution that no change should be made in the present provisions con- 
cerning the office, the Nominating Committee had no recommendation to 
make. However, Professor Deener offered a motion on behalf of the 
Committee that the Executive Council give consideration to the office of 
president-elect or designate, and through appropriate means make rec- 
ommendations to the next annual meeting. The motion was duly adopted. 

Upon the nomination of the Executive Council, the members of the 
Nominating Committee for the ensuing year were elected as follows: John 
G. Laylin, Chairman; Professor David R. Deener, Professor Wesley L. 
Gould, Professor Myres 8. McDougal, and Mr. I. N. P. Stokes. 

Before it adjourned, the Society gave a rising vote of thanks to re- 
tiring President Arthur H. Dean for his outstanding services to the 
Society. i 
_ The Executive Council of the Society, at its meeting on April 27, adopted 

certain revisions to the Regulations of the Society, previously amended on 
November 18, 1961. The Regulations as amended to April 27, 1962, will 
appear in the Proceedings of the annual mecting. Among the changes 
made were the repeal of the regulations concerning the length of papers 
and speeches at annual meetings and the substitution of a provision that 
the Committee on Annual Meeting may fix such limits; and authorization 
of the Executive Director of the Society to pay bills not exceeding $350 
in amount and within the limits authorized for expenditure in the 
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approved annual budget, and to draw checks on the Society’s bank account 
up to the amount of $350, the counter-signature of the Treasurer or As- 
sistant Treasurer being required on checks in greater amounis. 

A new regulation was also adopted specifically authorizing the Execu- 
tive Council to determine the subscription rates and terms and conditions 
under which the Journal, Proceedings and other publications of the Society 
shall be furnished to subscribers and others. The Council also abolished 
the office of Honorary Editor-in-Chief of the Journal, and adopted a regu- 
lation enabling it to establish an honorarium to reimburse the Hditor-in- 
Chief or another editor acting for him, for expenses incurred in connection 
with his duties on the Journal. ; 

In pursuance of a proposal presented to the Executive Council by Pro- 
fessor Roger Fisher and Professor Louis B. Sohn for a series of meetings 
between American and Soviet international lawyers on selected legal 
questions, such meetings to be arranged in both the United States and the 
Soviet Union or at an agreed place in Europe, and to be devoted to joint 
exploration of problems of common interest, the following resolution was 
adopted by the Executive Council: 


Resolved, That, subject to the availability of special outside financial 
assistance for the purpose, and the ability to work out the necessary 
arrangements to the satisfaction of the Executive Committee, the 
Society (either alone or jointly with an appropriate Soviet institution) 
is authorized to sponsor a series of meetings of international lawyers 
of the United States and the Soviet Union along the lines of the first 
two paragraphs of Mr. Sohn’s memorandum submitted to the Execu- 
tive Council; that the President is authorized to appoint a committee 
to plan and make arrangements for such meetings; and that the 
Executive Director is authorized and requested to work with the 
Committee in seeking the necessary financing; Provided, That no final 
commitment is made until approval by the Executive Council. 


The Executive Council, at its meeting of April 27, re-elected the Honor- 
able Edward Dumbauld Secretary, and Mr. Monroe Leigh Treasurer, of 
the Society. It also appointed Mr. Donald E. Claudy as Assistant Treas- 
urer in place of Mr. Denys P. Myers. 

The Executive Committee, established by the Council last year, was 
elected as follows: Professor Maxwell Cohen, Robert Dechert, Professor 
Myres S. McDougal, John R. Stevenson, Professor Robert R. Wilson. 
President Hardy C. Dillard and Treasurer Monroe Leigh are ex oficio 
members of the committee. 

Professor William W. Bishop, Jr., was elected Editor-in-Chief of the 
Journal to succeed Professor Herbert W. Briggs, who retired from the 
position in view of his election as a member of the United Nations Inter- 
national Law Commission. The Executive Council approved last year 
the increase of the number of active members of the Board of Editors 
from seventeen to twenty. To fill the vacancy created by the resignation 
of Judge Philip C. Jessup and to add another member, Professor Erie 
Stein, of the University of Michigan, and Mr. John R. Stevenson, of the 
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New York Bar, were elected members of the Board. As elected for the 
coming year, the Board of Editors of the Journal is as follows: 


William W. Bishop, Jr., Editor-in-Chief 


R. R. Baxter Brunson MacChesney 
Herbert W. Briggs Myres S. McDougal 
Hardy C. Dillard Covey T. Oliver 
Alwyn V. Freeman Oscar Schachter 

Leo Gross Louis B. Sohn 

John N. Hazard Eric Stein 

James Nevins Hyde John R. Stevenson 
Oliver J. Lissitzyn Robert R. Wilson ` 


Richard Young 
Honorary Editors 


Philip Marshall Brown Josef L. Kunz 
William C. Dennis Pitman B. Potter 
Charles G. Fenwick John B. Whitton 
Hans Kelsen Quincy Wright 


REGIONAL AND LOCAL MEETINGS OF THE SOCIETY 


Eight regional and local meetings sponsored by the Society in co- 
operation with other organizations have been held this year in Washington, 
D. C., Columbus and Toledo, Ohio, Gainesville, Florida, New Haven, Con- 
necticut, Newark, New Jersey, and Durham, North Carolina. 


George Washington University, January 20, 1962 


The first local meeting, held January 20 at Limer Auditorium, in 
Washington, D. O., was co-sponsored by the Middle Atlantic Branch of 
the American Society for Legal History, the George Washington University 
National Law Center, the Washington Foreign Law Society, the Bar 
Association of the District of Columbia, the Junior Bar Section, Sub- 
committee on World Peace through Law, the Peace Research Institute 
and the Natural Law Institute. 

The general topic of the program was ‘‘Eifforts to Achieve a Rule of 
Law for Control of International Conflicts.’ The speakers were the 
Honorable Edward D. Re, Chairman of the Foreign Claims Settlement 
Commission of the United States, who discussed ‘‘National Claims Com- 
missions and the Protection of Property in International Law”; Professor 
John Baldwin of Johns Hopkins University, who spoke on ‘‘The Medieval 
Church and International Peace: Theory and Practice’’; Professor John 
T. Noonan, Jr., Director of the Natural Law Institute of the University 
of Notre Dame, who spoke on ‘‘Morality as a Model for International 
Law’’; and Mr. Richard J. Barnet, Deputy Director of the Office of 
Political Research and Analysis of the U. 8. Arms Control and Disarma- 
ment Agency, who spoke on ‘‘Principles of Organization in a World of 
Disarmament.’’ Following each address there was a short question 
period, and at the close of the program further questions were addressed 
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to the speakers. Arrangements for the meeting were in charge of Pro- 
fessor Monroe H. Freedman of George Washington University Law 
School, President of the Middle Atlantic Branch of the American Society 
for Legal History. 


University of Toledo, February 23, 1962 


The second meeting was held at the University of Toledo, Toledo, Ohio, 
on February 23, 1962, in co-operation with the Toledo Area Chamber of 
Commerce, the Toledo Bar Association, and the Toledo-Lucas County 
Port Authority. The topie of the meeting was ‘‘International Trade 
and International Law.’’ 

The opening session began at 9:00 a.m., when the President of the 
University, Dr. William S. Carlson, and the Dean of the College of Law, 
Dr. J. Allen Smith, gave welcoming addresses. Dr. Josef L. Kunz, 
Chairman of the meeting, made the opening address. Professor Stanley 
D. Metzger, of Georgetown University Law School, and Consultant to the 
Department of State on Trade Policy, spoke on ‘‘United States Trade 
Legislation of 1962.’’ He was followed by Professor Saul H. Mendlovitz, 
of Rutgers University Law School, who diseussed ‘‘Expropriation of 
Private Property Abroad.’’ Following the two principal papers, the 
meeting divided into two simultaneous discussion groups to consider ques- 
tions raised by the speakers. At the close of the morning session a 
luncheon was held at the University Student. Union. 

In the afternoon a panel session was held, beginning at 2:00 p.m., on the 
general subject of ‘‘Overseas Trade—Problems and Opportunities.” Dr. 
Kunz presided. Dr. Carl D. Perkins, Jr., Vice President of Lawrence & 
Erausquin, Ine., delivered a paper on ‘‘International Trade and Toledo’’; 
Michael Scott, of Squire, Sanders and Dempsey (Cleveland), discussed 
‘U.S. Taxation of Business Abroad’’; Sigmund Timberg of the D. C. Bar 
spoke on ‘‘Huropean and American Anti-Trust Laws: A Comparison’’; 
Thomas L. Nicholson, of Isham, Lincoln & Beale (Chicago), spoke on 
“Problems of Organizing a Business Abroad”; and Alex Currall, Director 
of the British Industrial Development Office, U. K. Consulate General, 
New York, discussed ‘‘Market and Investment Outlook for American 
Manufacturers in Europe.” These papers were followed by inter-panel 
and general discussions. 

The final session of the meeting was held at 8 p.m. in the Moot Court 
Room of the University Library. Professor Myres S. McDougal, of Yale 
University Law School, spoke on ‘‘The Emerging Customary Law of 
Space.”’ 

The Organizing Committee for this meeting was composed of Dr. Josef 
L. Kunz, Chairman, Professor James B. Lowe, of the University of Toledo 
College of Law, Dean Donald B. Setterbo, of the Division of Adult and 
Continuing Education of the University of Toledo, Mr. Philip B. Carter, 
Manager of the Toledo Area Chamber of Commerce World Trade Council, 
Mr. Michael E. Judge, of the Toledo Bar Association, Mr. Robert J. Mey, 
Manager of Publie Relations, Toledo-Lucas County Port Authority and 
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Mr. John A. McWilliam, Staff Attorney of the Toledo-Lucas County 
Port Authority. 


University of Florida, March 1-2, 1962 > 


The third regional meeting was held March 1 and 2, 1962, at the Uni- 
versity of Florida, Gainesville, and was co-sponsored by the Graduate 
School, Department of Political Science, and the College of Law of the 
University. The topic of the meeting was: ‘‘Is the Exploding of Atomic 
Devices in the Atmosphere in Contravention of Public International 
Law?’ The first session opened at 9 am. on March 1 in the auditorium 
of the Florida Union, with Professor Oscar Svarlien, of the Department 
of Political Science, presiding. Professor Howard J. Taubenfeld, of 
Southern Methodist University School of Law, delivered a paper on ‘‘ High 
Altitude Nuclear Explosions and a Developing Aero-Space Law,’’ which 
was followed by comments by Professor Stojan A. Bayitch, of the Uni- 
versity of Miami Law School, Professor Manning J. Dauer, Chairman of 
the Political Science Department, and Professor Walter O. Weyrauch, of 
the College of Law, of the University of Florida. There was general 
discussion from the floor following the prepared comments. 

On March 2, 1962, at 9 a.m., the session was presided over by Assistant 
Dean Harold B. Crosby, of the College of Law of the University of 
Florida. Professor Peter J. Fliess, of the Department of Government of 
Louisiana State University, delivered a paper entitled ‘‘Is International 
Law Adequate to Deal with the Cold War?’’ Comments were submitted 
by Professors Svarlien, Bayitch and Weyrauch, followed by general dis- 
cussion from the floor. The local committee in charge of arrangements 
for the meeting was composed of Professors Oscar Svarlien, Chairman, 
Walter O. Weyrauch and Eli Kaminsky. 


Yale Law School, March 1-3, 1962 


The fourth meeting was held at the Yale Law School from March 1 
to 3, 1962, as a Conference on Legal Problems of International Financing. 
The sponsors for the conference were the Harvard International Law 
Club, the Columbia Society of International Law, the John Bassett Moore 
Society of International Law, the Duke International Law Society, and 
the World Community Association. Co-sponsors were the American §o- 
ciety of International Law, the Committee on Foreign Law of the Associa- 
tion of the Bar of the City of New York, and the International and Com- 
parative Law Section of the American Bar Association. 

The first session of the conference was held on Thursday afternoon, 
March 1, and was opened by Dean Eugene V. Rostow, of the Yale Law 
School. Mr. Per Jacobsson, Chairman of the Board and Managing Direc- 
tor of the International Monetary Fund, delivered an address on ‘‘The 
Monetary Background of International Finance.”’ 

The general topic of the sessions on Thursday was ‘‘Financing in De- 
veloped Nations.’’ Mr. Pierre Uri, of Lehman Brothers, Paris, spoke on 
‘Legal and Banking Problems of Financing Operations in Developed 
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Nations.’’ His paper was followed by two panel discussions, the first being 
devoted to ‘‘Local Financing Facilities in Inner Europe,” and the second 
to ‘‘Multi-Market Transactions by International Institutions.” On the 
first panel, of which Mr. Uri was Chairman, the European financing facili- 
ties were discussed with regard to Belgium by Mr. Frank Boas, Attorney, 
Brussels; France, by Mr. Yves-Andre Istel, of White, Weld and Com- 
pany, New York; Italy, by Mr. Giuseppe Bisconti, Attorney, of Rome 
and Milan; The Netherlands, by Mr. Louis R. W. Soutendijk, of Brown 
Brothers Harriman and Company, New York; Switzerland, by Mr. Paul 
E. Hollos, President, American Swiss Credit Company, Ltd., New York; 
and West Germany, by Mr. Michael Gellert, of Burnham and Company, 
New York. 

The Chairman of the second panel, Mr. Hans Skribanowitz, Director of 
the Department of Credit and Investments of the High Authority, Luxem- 
bourg, and Mr. K. P. Zimmer, Legal Adviser to the High Authority, spoke 
on ‘‘The Experience of the High Authority of the European Coal and Steel 
Community.’’ Mr. A. Broches, General Counsel of the International Bank 
for Reconstruction and Development, Washington, spoke on ‘‘The Ex- 
perience of the International Bank for Reconstruction and Development.’’ 

On Thursday evening at eight o’clock there was a buffet dinner at 
which Robert Triffin, Pelatiah Perit Professor of Political and Social 
Sciences, Yale University, delivered an address. 

On Friday morning, March 2, at 9:30 a.m., further panel discussions 
were held on the subject of ‘‘Financing in Developing Nations.’’ Simul- 
taneous group discussions considered ‘‘The Public Sources of Funds” 
and ‘‘Special Problems of Equity and Debt Financing in Latin America,”’ 
Under the first topic the following subjects were discussed: ‘‘The Rôle 
of the International Bank for Reconstruction and Development, the Inter- 
national Finance Corporation, and the International Development 
Agency,” by Mr. Broches, Chairman of this panel; ‘‘The Rôle of the 
Agency for International Development,” by Mr. Seymour J. Rubin, 
General Counsel of the Agency; and ‘‘European Sources of Funds,” by 
Mr. Norbert G. Leroy, Assistant Vice President, International Division of 
the Morgan Guaranty Trust Company, New York. Under the second 
topic the following subjects were discussed: ‘‘Financing the Alliance for 
Progress,” by the panel Chairman, Mr. Teodoro Moscoso, Assistant Ad- 
ministrator for Latin America, Agency for International Development; 
‘Some Legal Considerations of Financing in Latin America,” by Mr. 
Albert J. Parreno, of Curtis, Mallet-Prevost, Colt & Mosle, New York; 
and ‘‘The Rôle of the Inter-American Development Bank,” by Mr. Elting 
Arnold, General Counsel of the Inter-American Development Bank. 

At 11:00 am. panel discussions were continued on ‘‘The Private 
Sources of Funds,’’ in which the following participated: the panel Chair- 
man, Mr. John G. Burnett, General Counsel of the Development and Re- 
sources Corporation, New York, who spoke on ‘‘General Economic and 
Legal Considerations’’; Mr. Istel, who discussed ‘‘The Réle of the In- 
vestment Banker in Supplying Funds for Economie Development’’; Mr. 
Victor E. Rockhill, President of Chase International Investment Corpora- 
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‘tion, New York, who spoke on ‘‘The Rôle of the Edge Act Corporation’; 
and Mr. N. A. Bogdan, of N. A. Bogdan & Company, New York, who 
spoke on ‘‘The Rôle of the Specialized Investment Company.” 

A second simultaneous panel discussed ‘‘Sources of Capital in Develop- 
ing Countries,’’ in which the following participated: the Chairman of the 
panel, Mr. Manuel Ulloa, President of The Deltec Corporation, Nassau, 
Bahamas, who spoke on ‘‘Underwriting and Sale of Local Securities in 
Latin America”; Mr. R. B. J. Richards, General Counsel of the Inter- 
national Finance Corporation, who spoke on ‘‘The Réle of the Inter- 
national Finance Corporation in Building Local Equity Markets’’; Mr. 
Ralph W. Golby, Assistant Chief of Private Enterprise for Development 
Banks, Agency for International Development, who spoke on ‘‘The Réle 
of Local Development Banks’’; and Mr. Richard 8. Aldrich, Vice Presi- 
dent, International Basic Economy Corporation (IBEC), New York, who 
discussed ‘‘Using Mutual Funds to Foster Local Capital Markets.’’ 

On the afternoon of Friday, March 2, the subject of the session was 
“Problems of Portfolio Investment: Issuing and Marketing Foreign Securi- 
ties in the United States.’ The principal address was delivered by Mr. 
Nathaniel Samuels, of Kuhn, Loeb and Company, New York, who spoke 
on ‘‘The Investment Banking Operational Background.’’ His address 
was followed by two panel discussions on the subjects of ‘‘Legal Procedural 
Problems of Issuing Foreign Securities in the United States” and ‘‘Ad- 
vantages and Disadvantages of Investing in Foreign Securities.” Mr. 
John R. Stevenson, of Sullivan and Cromwell, New York, discussed ‘‘When 
Registration of Foreign Securities is Required and Basis for United States 
Jurisdiction.” Mr, Manuel Cohen, Commissioner of the Securities and 
Exchange Commission, spoke on ‘‘The SEC and Foreign Securities’; 
Mr. Harry Heller, of Hensel, vom Bauer & Heller, Washington, spoke on 
“The Legal Problems of Registering Foreign Securities’; Professor Louis 
Loss, of Harvard Law School, spoke on “Problems of Trading in Out- 
standing Foreign Securities’’; and Mr. Peter O. A. Solbert, of Davis, 
Polk, Wardwell, Sunderland & Kiendl, New York, discussed ‘‘Simultaneous 
. Offerings in the U. S. and Abroad and the Concurrent Legal Problems.” 
The second panel, on the subject of ‘‘Advantages and Disadvantages of 
Investing in Foreign Securities,’ had as participants the following: 
the panel Chairman, Mr. Steward R. Bross, Jr., of Cravath, Swaine & 
Moore, New York, who spoke on ‘‘Legal Problems Encountered in In- 
vesting in Foreign Securities’’; Mr. Frederick Peyser, Sr., of Hallgarten 
& Company, New York, who spoke on ‘‘Individual Portfolio Investment in 
Foreign Securities’; Mr. Hunter 8. Marston, Jr., President and Treasurer 
of Eurofund, Inc., New York, who discussed ‘‘The Investment Company 
as a Medium for Investing in Foreign Securities”; Mr. Yeiichi Kuwayama, 
of The Nomura Securities Company, Ltd., New York, who spoke on 
“Investing in Japanese Securities’; and Mr. Walter P. Stern, of Burn- 
ham & Company, New York, who discussed ‘‘The Special Situation.’’ 

On Friday evening at 7:30 p.m. a buffet dinner was followed by an 
address by Mr. Robert L. Garner, former President of the International 
Finance Corporation, Washington. 
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On Saturday, March 3, at 9:15 a.m., the session was devoted to ‘‘Ex- 
port-Import Financing.” Mr. Walter ©. Sauer, Executive Vice Presi- 
dent of the Export-Import Bank of Washington, delivered an address 
on ‘‘Current Issues of Export-Import Financing.’’ His address was fol- 
lowed by a panel discussion on ‘‘Export Credits, Guaranties, and In- 
surance,’’ in which the following participated: the panel Chairman, Mr. 
Walter S. Surrey, of Surrey, Karasik, Gould and Greene, Washington, 
who gave ‘‘A Critical Appraisal of American Programs’’; Mr. Warren 
W. Glick, of the Office of the General Counsel of the Export-Import Bank 
of Washington, who spoke on ‘‘The Export-Import Bank as a Source of 
Export Financing and Insurance”; Mr. Rowland Burstan, former As- 
sistant Secretary of Commerce for International Affairs, who spoke on 
‘Financing Exports and the Manufacturer: A Case Study’’; and Mr. 
Paul E. Hollos, President of the American Swiss Credit Company, Ltd., 
New York, who spoke on ‘‘The Private Sources of Export Financing.” 

Following the panel discussions on Saturday morning, Mr. Max A. 
Stolper, Vice President of The Delteec Corporation, delivered an address 
on ‘‘Techniques and Problems of Hard Currency Debt Financing for 
Latin American Enterprises in the International Markets.’’ 

On Saturday afternoon, beginning at 1:45 p.m., two simultaneous panel 
discussions were held on ‘‘Special Aspects of Triternational Financing.”’ 
The first panel, on the subject of ‘‘GQuaranties in Equity and Debt Invest- 
ments,’’ had as participants: the Chairman, Mr. Dean Lewis, Assistant 
General Counsel for International Affairs of the United States Department 
of Commerce, who spoke on ‘‘The Guaranty Program of the Agency for 
International Development’’; Mr. Lester Nurick, Assistant General Coun- 
sel of the International Bank for Reconstruction and Development, who 
spoke on ‘‘Proposals for a Multilateral International Guaranty Program’’; 
and Mr. Samuel V. Goekjian, of Surrey, Karasik, Gould and Greene, 
Washington, who spoke on ‘‘Guaranty Programs and the Investor.’’ 

The second panel considered ‘‘Participation in Joint Ventures.’’ The 
participants were the Chairman, Mr. Lloyd N. Cutler, of Cox, Langford, 
Stoddard & Cutler, Washington, and Mr. Matthew Kust, Washington 
attorney, who spoke on ‘‘The Case for Minority Stock Ownership”; and 
Mr. J. W. Sundelson, of Ford International Staff, Dearborn, Michigan, 
who spoke on ‘‘The Disadvantages of Minority Ownership.’’ 

At three p.m., two simultaneous discussions were held on ‘‘Remedies 
in International Financing,’’ and ‘‘International Financing in Conditions 
of Greater Currency Convertibility.’’ Participants in the first panel were: 
the Chairman, Mr. Leonard C. Everson, Seeretary of Transoceanic-Ameri- 
can Overseas Finance Corporation, New York, who spoke on ‘‘ Creditors’ 
Rights on Default’’; Mr. Charles M. Spofford, of Davis, Polk, Wardwell, 
Sunderland & Kiendl, New York, who spoke on ‘‘Problems of Subrogation 
on Bonds in Default’’; and Dr. Martin Domke, of the American Arbitra- 
tion Association, New York, who discussed ‘‘Settlement of Disputes by 
Arbitration.”’ 

On the second panel, Mr. George P. Nicoletopoulos, Assistant General 
Counsel of the International Monetary Fund, discussed ‘‘ International 
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Financing in Conditions of Greater Currency Convertibility.’’ ‘‘The 
Volta Aluminum Company Project’’ was the subject of remarks by the 
panel Chairman, Mr. Nurick, Mr. Spofford, Mr. Bruce E. Clubb, of 
Chapman, Wolfsohn, and Friedman, Washington (formerly of the Office 
of General Counsel of the Agency for International Development), and 
Mr. Cutler. 

The conference concluded on Saturday evening with a banquet at 
7:30 p.m. 


Ohio State University, April 20, 1962 


A regional meeting of the Society was held on April 20, 1962, in the 
auditorium of the College of Law of Ohio State University, Columbus, 
Ohio.’ The topic for discussion was ‘‘Intervention,’’ and the principal 
speakers were Professors Roger D. Fisher, of Harvard Law School, Michael 
H. Cardozo, of Cornell Law School, and Richard A. Falk, of Princeton 
University. Funds for the meeting and the publication of its proceedings 
were made available by the Mershon Center for Education in National 
Security. Professor Roland J. Stanger, of the College of Law of Ohio 
State University, was in charge of arrangements for the meeting. 


Rutgers University School of Law, May 4, 1962 


The New Jersey-New York Regional Meeting of the Society was held 
on May 4, 1962, at the Military Park Hotel in Newark, and was sponsored 
by the School of Law and Institute for Continuing Legal Education of 
Rutgers University, the New Jersey State Bar Association, the New Jersey 
Practicing Lawyers Institute, the Foreign Trade Club of the Newark 
Association of Commerce and Industry, and the Association of the Bar 
of the City of New York. Professor Saul H. Mendlovitz of the Rutgers 
University School of Law, was in charge of arrangements. 

The meeting considered the general topic of ‘‘Legal Problems of Foreign 
Investment and Foreign Enterprise’’ with particular reference to the 
differing legal and economic treatment received by foreign enterprise in 
India, Africa, Mexico, the United States and the Common Market. 

The meeting was opened with a welcoming address by President Mason 
Gross of Rutgers University. Professor Saul H. Mendlovitz presided as 
Chairman. The treatment of foreign enterprise by India was discussed 
by Mr. Matthew J. Kust, of the D. C. Bar, followed by comments by Mr. 
H. C. L. Merillat, Executive Director of the Society. Mr. Bernard Blank- 
enheimer, of the United States Department of Commerce, spoke on African 
treatment of foreign enterprise, and Mr. Peter Weiss, of the New York 
Bar, offered comments. ; 

Following luncheon, there was a discussion of Mexico’s treatment of 
foreign enterprise, with Professor Rodolfo Batiza, Associate Professor of 
Latin American Legal Studies of Tulane University School of Law, de- 
livering the principal paper, followed by comments by Mr. Frank E. 
Nattier, Jr., of the New York Bar. The treatment of foreign enterprise 
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by the United States was discussed by Professor Detlev F. Vagts, of Har- 
vard Law School, who was followed by Professor Robert Knowlton, of 
Rutgers School of Law, as commentator: Foreign enterprise and the 
Common Market was the subject of a paper by Professor Peter Hay, of 
the University of Pittsburgh School of Law. Comments were offered 
by Dr. Ernest C. Steefel, of the Bars of New York, London, Paris and 
Germany. The papers and comments on each subject were followed by 
general discussion. 

The meeting concluded with a dinner at which Dean Lehan K. Tunks, 
of the Rutgers School of Law, presided. The Honorable Nicholas deB. 
Katzenbach, Assistant, now Deputy, United States Attorney General, de- 
livered an address on ‘‘Foreign Enterprise and International Law.” 

The papers delivered at this meeting are to be published in a Symposium 
Edition of the Rutgers Law Review devoted to ‘‘Legal Problems of Foreign 
Investment and Foreign Enterprise.’’ 


Howard University, May 5, 1962 


The meeting at Howard University, on May 5, 1962, was sponsored by 
the School of Law, and co-sponsored by the Department of Government, 
and the Political Science and World Affairs Clubs of the University. It 
was held in the Moot Courtroom, beginning at 1:30 p.m., and was ar- 
ranged by Professor Newton Pacht of the Law School. 

The general theme of the symposium was ‘‘International Law Standards 
in an Era of Rapid Historical Change.’’ The principal papers were de- 
livered by Professor Kenneth S. Carlston, of the University of Illinois 
School of Law, Professor Richard A. Falk, of Princeton University, and 
Mr. George Abi-Saab, of the Graduate Institute of International Studies, 
Geneva, Switzerland. Professor Carlston discussed ‘‘Jus Gentium and 
Jus Gestionis in Today’s World Society.” Comments on the paper were 
made by Professor Arthur 8. Miller, of George Washington University 
Law School. Professor Falk spoke on ‘‘Historical Tendencies, Revolu- 
tionary Nations, and the International Legal Order.’’ Professor Saul H. 
Mendlovitz, of Rutgers University Law School, made comments on the 
paper. ‘‘The Newly Independent States and Standards of International 
Law” was the subject of Mr. Abi-Saab’s paper, which was followed by 
comments by Professor Stanley D. Metzger, of Georgetown University 
School of Law. 

The proceedings of the meeting are to be published in a symposium 
issue of the Howard Law Journal. 


Duke University School of Law, May 11-12, 1962 


The meeting at Duke University: Law School was held on May 11 and 
12, 1962, and was devoted to the general subject of ‘‘Legal Problems of 
the Emerging States of Africa.” It opened in the Law School on May 11 
at 11:00 a.m., with a paper on ‘‘Protection of Fundamental Rights in 
British-Made African Constitutions,’’ delivered by Professor Thomas M. 
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Franek, of New York University School of Law. Following lunch, there 
was an address by Dr. Herman J. Walker, Chief, Trade Agreements 
Division, Department of State, on ‘‘ United States Commercial Policy and 
European Integration” (in conjunction with the Political Science Građu- 
ate Seminar of the University). At 5:30 p.m., the World Rule of Law 
Center was host at Holiday Inn to the participants in the meeting. 

At 6:30 p.m., the School of Law was host at a banquet at which Pro- 
fessor Robert B. Wilson, of the Department of Political Science of Duke 
University, and a former President of the Society, delivered an address 
on ‘International Law and Some New National Constitutions.” At 
8:15 p.m., Dean William B. Harvey, of the University of Ghana Law 
Faculty, and Director of Legal Education of Ghana, spoke on ‘‘The Evo- 
lution of Ghana Law Since Independence.’’ 

On Saturday morning, May 12, at 10:15 a.m., Professor Denis V. Cowen, . 
of the University of Chicago School of Law, spoke on ‘‘ Aspects of Teaching 
and Research in the Field of African Legal Studies.’’ The meeting con- 
cluded with a luncheon for international law teachers tendered by the 
Duke University School of Law. 

Arrangements for the meeting were in charge of Professor Hans W. 
Baade of Duke University Law School. 


Ersanor H. Fwon 


FELLOWSHIP AWARDS 
Legal Aspects of Space Activities 


Research fellowships for studies on the legal aspects of space activities 
have been awarded by the American Society of International Law to the 
following applicants: Spencer M. Beresford of Bethesda, Maryland, David 
M. Leive of Chevy Chase, Maryland, Robert D. Crane of Vienna, Virginia, 
and Stephen Gorove of Akron, Ohio. 

As announced in the January, 1962, issue of this JournaL (pp. 163- 
164), the Society’s study program on the legal aspects of space activities is 
one of several made possible by a grant of $500,000 received last year 
from the Ford Foundation. In administering the space research program 
the Society is assisted by an advisory group drawn from experts in uni- 
versities, the Government, and law practice. The fellowships are expected 
to result in detailed studies that will help to shape new international rules 
and agreements and improved international organizational structures for 
dealing with the coming problems of the space age. Two of the studies 
will deal with the regulation of space communications, a third will explore 
the rules governing liability for damage done to persons and property by 
space objects, and the fourth will examine the recent experience under 
international programs to control nuclear materials shared for non-military 
uses, which may throw some light on similar problems in regulating space 
activities. 

Spencer M. Beresford, a lawyer, who has recently been Special Counsel 
to the House Committee on Science and Astronautics, will study the law 
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governing personal injury and property damage resulting from space 
activities. His study will explore the principles governing liability for 
injury by a space craft to persons or property on the ground, as well as 
to aircraft or other space craft, and will also consider the right to recover, 
and the duty to return, space craft which land in foreign territory. This 
problem has become urgent with the advent of manned space craft. The 
United Nations Committee on the Peaceful Uses of Outer Space has rec- 
ommended that early consideration be given to space craft liability. 

Robert D. Crane, Director of the Space Research Institute at the World 
Rule of Law Center, Duke University, will examine the administrative 
practices and concepts of the Communist countries in the field of inter- 
national telecommunications in order to facilitate effective international 
negotiations and arrangements for co-operation in space communications. 
By considering the administrative and dispute-settling mechanisms used 
within Communist countries and among themselves, light may be thrown 
on mechanisms that would satisfy both the needs of Communist countries 
and the requirements of international order and effective co-operation in 
space communications. 

David M. Leive, a Legislative Attorney in the Legislative Reference 
Service of the Library of Congress, will study the international regulation 
of space communications. His study will explore the question of what 
international agreements may be necessary for the effective operation of 
an international system of communication by space satellites, and will 
examine the International Telecommunication Union and other inter- 
national organizations which have responsibilities for international com- 
munications, with a view to determining whether existing international 
procedures are adequate to meet the new demands of space communications, 
and if not, what new procedures might be developed. 

Stephen Gorove, recently appointed Professor of Law and International 
Relations at the University of Denver, will study the experience of inter- 
national co-operation in atomic energy as a possible guide in providing 
for international regulation of space activities. He will explore the 
negotiations that led to the establishment of procedures and regulations 
under international agreements to prevent shared nuclear materials from 
being used for military purposes. He will also study co-operation in 
atomic energy among countries in Europe and the experience under 
United States bilateral agreements under which the United States shares 
nuclear materials with other countries. 


International Problems of Federalism 


Fellowships have also been given to the following: 

Jasper Y. Brinton, of Cairo, Egypt, former President of the Mixed 
Courts of Egypt, and now Vice President of the Egyptian Society of 
International Law. Judge Brinton will engage in studies of federal move- 
ments in the Middle Hast, and Central and West Africa. 3 

Fred G. Burke, Chairman of the Committee on East African Studies, 
Maxwell Graduate School, Syracuse University. Professor Burke will 
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make a socio-political study of the factors tending to promote or impede 
transnational association among the emerging nations of Hast Africa. 

Cesare Fabozzi, of the University of Milan, Italy, who will study the 
machinery for settlement of disputes among states in the European Com- 
munities. 

Thomas M. Franck, of the faculty of New York University Law School. 
Professor Franck will study the legal and administrative institutions 
through which the emerging nations of Hast Africa are associated. 

Dr. Kazimierz Grzybowski, of Washington, D. C., who will study the 
techniques of international co-operation and settlement of disputes among 
the members of the Soviet bloc under such institutions as the Warsaw 
Treaty of Friendship, Cooperation and Mutual Assistance, and the Council 
for Mutual Economic Aid. 

Dr. Ruth C. Lawson, Chairman of the Department of Political Science, 
Mt. Holyoke College. Dr. Lawson will make a study of NATO as an 
example of the evolution of an international security organization. 

Edward McWhinney, of the Faculty of Law, University of Toronto, 
who will make a methodological study of supranational integration in 
Western Europe and in Soviet bloc countries. 

Leroy S. Merrifield, of George Washington University Law School. Mr. 
Merrifield will make a study of the labor and social security laws of-the 
European Communities relating, inter alia, to retraining and resettlement 
of displaced workers, industrial redevelopment, freedom of movement of 
workers among Community countries. 

Ralph Reisner, of the University of Pittsburgh Law School. Mr. Reisner 
will make a study of the status of member aliens in the European Com- 
munities. 

Robert O. Tilman of Duke University, who will make a study of the 
development of the Federation of Malaya and of the proposed Malaysian - 
Federation. . 


Foreign Investment and Economic Development 


Awards have also been made for country studies of the legal environ- 
ment for foreign investment to Dan F. Henderson, of the University of 
Washington Law School, for a study of Japan; Matthew J. Kust, of Wash- 
ington, D. C., for a study of India; and Paul O. Proehl, of the University 
of California School of Law, Los Angeles, for a study of Nigeria. 


E. H. F. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been prepared by a committee con- 
sisting of Ricuarp B. BILDER, QORDON A. CHRISTENSON, STANLEY L. COHEN, 
Tuomas T. F. Huana, Syuva E. Nusen, Hersert K. Rem, and ALFRED 
P. Rusm, under the chairmanship of Ernest L. Kerwey, all of the Office 
of the Legal Adviser, Department of State, with the exception of Mr. 
Rubin, who is in the Department of Defense. 


TREATIES 


Termination—inoperative prior treaty—Death Duty Convention with 
Canada 


A. convention between the United States and Canada for the avoidance 
of double taxation and the prevention of fiscal evasion in the cases of estate 
taxes and succession duties, signed at Ottawa on June 8, 1944, sometimes 
referred to as the death duty convention, was brought into force by the 
exchange of instruments of ratification on February 6, 1945, operative 
retroactively June 14, 1941 (Treaty Series, No. 989; 59 Stat. 915). Pur- 
suant to Article I, the taxes to which that convention related were (a) 
for the United States, the Federal estate taxes, and (b) for Canada, ‘‘the 
taxes imposed under the Dominion Succession Duty Act.” That Act 
imposed tax on the shares of beneficiaries and thus had the character of an 
inheritance tax. The convention as modified by a supplementary con- 
vention signed at Ottawa on June 12, 1950 (Treaties and Other Interna- 
tional Acts Series, No. 2848; 2 U. S. Treaties 2247), remained in full 
force and effect through 1958. 

Effective January 1, 1959, the Dominion Succession Duty Act was 
replaced by the Canadian Estate Tax which imposes tax on the estate and 
thus is an estate tax analogous to that imposed under the United States 
Internal Revenue Code. Consequently, the 1944 convention as modified 
by the 1950 convention was rendered administratively inoperative, al- 
though it was considered as remaining in effect with respect to the settle- 
ment of estates of persons dying prior to January 1, 1959. 

On February 17, 1961, there was signed at Washington a convention 
between the United States and Canada for the avoidance of double taxation 
and the prevention of fiscal evasion with respect to taxes on the estates 
of deceased persons (T.1.A.8., No. 4995). That convention was brought 
into force by the exchange of instruments of ratification on April 9, 1962. 
It is provided in Article XIV that, upon entry into force of this con- 
vention, the 1944 and 1950 conventions ‘‘shall be deemed to have termi- 
nated on the first day of January, 1959, in so far as application to estates 
of decedents dying on or after the last-mentioned date is concerned, but 
shall continue in effect with respect to the estates of decedents dying 
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prior to that date.’’ Pursuant to Article XV, the convention, upon its 
entry into force, became operative retroactively as of January 1, 1959, 
‘with respect to the estates of decedents dying on or after that date.’’ 


SOVEREIGNTY 


Supremacy of territorial sovereign—service of judicial documents by 
mail in foreign state 


In an aide-memoire delivered to the Department of State on November 
16, 1961, the Embassy of Switzerland noted that an agency of the United 
States Government had, on several occasions, served documents through 
the mail on a Swiss corporation in Basle. The aide-memoire pointed out 
that ‘‘the service of judicial documents on persons residing in Switzerland 
is, under Swiss law, a governmental function to be exercised exclusively 
by the appropriate Swiss authorities,” and that ‘‘service of such docu- 
ments by mail constitutes an infringement of Switzerland’s sovereign 
powers, which is incompatible with international law.’’ The aide-memoire 
added that ‘‘documents destined for Switzerland should be transmitted 
by the U. S. Embassy in Berne to the Federal Division of Police.’’ 

In an aide-memoire to the Embassy of Switzerland, dated November 28, 
1961, the Department of State replied: 


The Department of State has informed the competent United 
States authorities of the Swiss law referred to in the aide-memoire. 
The Department believes that this action will avoid any future trans- 
mittals of such documents in a manner inconsistent with Swiss law. 
The inadvertent violation of applicable Swiss law by United States 
authorities is regretted. 


(Dept. of State, MS file 711.331/11-1661, Nov. 28, 1961.) 


Paouno SETTLEMENT OF INTERNATIONAL DISPUTES 


International adjudication—settlement of disputes clauses—Inter- 
national Court of Justice 


In response to a private inquiry dated December 29, 1961, the Depart- 
ment of State replied by letter of January 24, 1962. In part the letter 


states : 


Your letter appears to urge halting the long-standing practice of 

- the United States of including in many of its treaties a clause which 

vests the International Court of Justice with jurisdiction to adjudicate 

disputes arising from the interpretation or application of the pro- 
visions of such treaties. 

‘When the United States decides to enter into treaty relations with - 
another State it does so because it believes that the rights and benefits 
accruing to our national interest in ratifying the treaty are sufficiently 
important to outweigh the treaty obligations we assume to the other 
State. The resulting rights and obligations of the United States 
become part of international law upon the entry into force of the 
treaty. If a dispute arises concerning the interpretation or applica- 
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tion of a treaty, and if this dispute cannot be settled amicably by 
the diplomatic process, it is likely to be strongly in the national interest 
of the United States to be able, if we wish, to take our case to the 
International Court of Justice for impartial adjudication. It is for 
this reason that the United States has included settlement of disputes 
clauses in the treaties to which you refer, namely, (1) the United 
States-Belgium treaty of friendship, establishment and navigation, 
signed at Brussels, February 21, 1961; and (2) the United States- 
Viet-Nam treaty of amity and economic relations, signed at Saigon, 
April 3, 1961. It is for the same reason that the Executive branch has 
asked that the Senate give its advice and consent to ratification of the 
1958 Geneva optional protocol of signature to the four conventions 
on the law of the sea, which provides for settlement of disputes. 

It may interest you to know that the International Court of Justice 
has never had before it a case involving the United States which went 
to the Court by virtue of a.settlement of disputes clause. This is 
almost entirely due to the fact that the record of our Government in 
living up to its treaty obligations has in general been excellent. By 
the same token, the excellence of our record means that we need have 
little to fear from adjudication by the Court. 


(Letter on file at Office of the Legal Adviser, Department of State.) 


United Nations—progressive development of international law—Inter- 
national Court of Justice—United States acceptance of compulsory 
jurisdiction 

In response to a private inquiry, the Department of State replied by 

letter of February 20, reading, in part, as follows: 


Thank you for your letter to the Secretary, dated February 6, 
which has been referred to this office for reply. I appreciate having 
the opportunity to describe some of the steps which the Administration 
is taking in order to further the rule of law in international affairs. 

President Kennedy’s address to the United Nations General As- 
sembly, delivered on September 25, 1961, contained the following 
passage: 


“To destroy arms, however, is not enough. We must create even 
as we destroy—creating world-wide law and Jaw enforcement as 
we outlaw world-wide war and weapons. In the world we seek, the 
United Nations Emergency Forces which have been hastily as- 
sembled, uncertainly supplied and inadequately financed will never 
be enough. 

‘«Therefore, the United States recommends that all member nations 
earmark special peace-keeping units in their armed forces—to be 
on call of the United Nations—to be specially trained and quickly 
available—and with advance provision for financial and logistic 
support. 

“In addition, the American delegation will suggest a series of steps 
to improve the United Nations’ machinery for the peaceful settle- 
ment of disputes—for on-the-spot fact-finding, mediation and ad- 
judication—for extending the rule of international law. For peace 
is not solely a matter of military or technical problems—it is 
primarily a problem of politics and people. And unless man can 
match his strides in weaponry and technology with equal strides in 
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social and political development, our great strength, like that of the 
dinosaur, will become incapable of proper control—and like the 
dinosaur vanish from the earth.” 


These parallel concepts of the development and application of inter- 
national law are. reflected in specific aspects of United States foreign 
policy. 

With regard to the development of international law, we are pleased 
that Herbert W. Briggs, professor of international law at Cornell 
University and past president of. the American Society of Inter- 
national Law, was last year elected by a very substantial majority of 
the General Assembly to the International Law Commission which, 
as you know, has been entrusted by the Assembly with the task of 
codifying and progressively developing international law. The elec- 
tion of this distinguished scholar should help the International Law 
Commission better ‘to fulfill its tasks. 

The United States has actively participated in the various inter- 
national conferences of plenipotentiaries which have been called under 
the aegis of the United Nations for the purpose of drawing up multi- 
lateral conventions on subjects of universal concern. Thus, the 
United States participated in the First United Nations Confererice on 


the Law of the Sea, held in Geneva in 1958, which produced the four 


conventions on the law of the sea and an optional protocol of signature 
concerning the settlement of disputes. The United States also par- 
ticipated in the United Nations Conference on diplomatic intercourse 
and immunities, held at Vienna in 1961, which produced the Vienna 
Convention on Diplomatic Relations. Similar participation is antici- 
pated in the United Nations Conference on consular relations which 
will be convened in Vienna in 1968. 

With regard to the application of international law, I should like 
to point out that the Administration has gone on record in a letter 
dated March 15, 1961, to the Chairman of the Senate Committee on 
Foreign Relations as strongly favoring the adoption of Senate Resolu- 
tion 39, 87th Congress, which would delete the self-judging domestic 
jurisdiction reservation from the United States acceptance of the 
compulsory jurisdiction of the International Court of Justice. There 
are a number of reasons for this position. First, the self-judging 
provision enables the United States in every international legal dispute 
to which it is a party to determine unilaterally whether that dispute 
falls within the terms of our declaration accepting compulsory juris- 
diction. This provision is inconsistent with a meaningful general 
acceptance of such jurisdiction. Second, possession of this unilateral 
power is not consistent with Article 36(6) of the Statute of the 
Court which provides that ‘‘In the event of a dispute as to whether 
the Court has jurisdiction, the matter shall be settled by the decision 
of the Court.”’ 

Third, the availability of the self-judging provision for reciprocal 
use against us by any State which is a party to an international legal 
dispute with our Government can deprive us of recourse to the Court 
in cases in which it is in the national interest to secure international 
adjudication. Fourth, our possession of self-judging power prevents 
us from urging others to accept the compulsory jurisdiction of the 
Court and thus tends to put into question our good faith in favoring 
the judicial settlement of international legal disputes. 

Deletion of the self-judging provision would not vest the Court 
with jurisdiction over United States domestic legal disputes. Con- 
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sistent with Article 2(7) of the United Nations Charter and Article 
36(2) of the Statute of the Court, the United States acceptance of 
compulsory jurisdiction would remain subject to our reservation ex- 
cepting from that jurisdiction ‘‘disputes with regard to matters which 
are essentially within the domestic jurisdiction of the United States of 
America’. It should be emphasized that our experience with the 
Court since 1946 demonstrates that the Court has acted and may be 
expected to act in a conservative manner with regard to its juris- 
diction. 

It is also our aim to include in international agreements to which 
we become a party clauses referring disputes arising from the inter- 
pretation or application of substantive treaty rights and obligations 
to the Court for adjudication. 

As a further manifestation of the application of international law 
referred to in the President’s address to the General Assembly, the 
Administration is engaged in the fundamental task of strengthening 
international institutions, particularly the United Nations and its 
specialized agencies, in order to endow these institutions with a greater 
capability of keeping the peace. In this connection, it may be recalled 
that the United States, together with a number of other States, co- 
sponsored a resolution, which was adopted by the Assembly as resolu- 
tion 1731 (XVI) on December 20, 1961, by which the Assembly re- 
quested the International Court of Justice for an advisory opinion as 
to the legally binding character of General Assembly assessments on 
Member States for the peace-keeping operations involved in the 
United Nations Emergency Force in the Middle Hast and the United 
Nations operations in the Congo. The United States is participating 
in this proceeding and will argue forcefully, and, we hope, success- 
fully, in favor of the principle of the collective fiscal responsibility 

`of all United Nations Members. Lastly, I should add that the Presi- 

dent’s request to Congress for authorization to purchase one hundred 
million dollars of United Nations bonds is designed to strengthen the 
United Nations in order that it may carry on its indispensable peace- 
keeping activities. These peace-keeping activities, in turn, evidently 
contribute to the strengthening of international law. 


(Letter on file at Office of the Legal Adviser, Department of State.) 


Law or OUTER Space 


International co-operation—Uniicd States initiative in the United Na- 
tions General Assembly 


On March 12, 1962, the Deputy Assistant Secretary of State for Inter- 
national Organization Affairs delivered an address to the Twelfth Annual 
Conference of National Organizations, entitled ‘‘Extending Law Into 
Outer Space.” Mr. Gardner said, in part: 


Yet recent events justify a mood of cautious optimism. In his 
letter to President Kennedy of February 21 congratulating the U. S. 
on the successful orbiting of Lieutenant Colonel John H. Glenn, 
Premier Khrushchev noted significantly: ‘‘If our countries pooled 
their efforts—scientific, technical, and material—to explore outer 
space, this would be very beneficial to the advance of science and 
would be acclaimed by all peoples who would like to see scientific 


798 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [VoL 56 


achievements benefit man and not be used for ‘Cold War’ purposes 
and the arms race.’’ 

The next day the President replied: ‘‘I am instructing the appro- 
priate officers of this Government to prepare new and concrete pro- 
posals for immediate projects of common action, and I hope that at a 
very early date our representatives may meet to discuss our ideas 
and yours in a spirit of practical cooperation.”’ 

The significance of this exchange is enhanced by the basis for co- 
operation which has been laid in recent months. The United States, 
of course, has called for cooperation with the Soviet Union in outer 
space on many occasions. This offer was eloquently restated by 
President Kennedy in his first State of the Union message on January 
30, 1961. Further impetus has given to the idea when, on September 
25, the President laid before the United Nations a four-point program 
of space cooperation under United Nations auspices. The program 
called for a regime of law and order in outer space; the registration 
of satellites and space probes with the United Nations; a world-wide 
program of weather research and weather forecasting; and inter- 
national cooperation in the establishment of a global system of com- 
munications satellites. A resolution embodying the President’s pro- 
gram, co-sponsored by the U. 8. and several friendly states, was placed 
. before the United Nations on December 4. The Soviet Union, after 
some apparent hesitation, decided to co-sponsor the resolution—-with 
only a few minor amendments. Moreover, it cooperated in the solu- 
tion of the procedural difficulties which had hitherto prevented the 
Outer Space Committee from beginning its work. 

What happened to produce this modest advance in U.N. space 
cooperation? How substantial a cooperative venture does it portend? 

To answer these questions we must take a closer look at the program 
which was recently approved by the General Assembly.* 

The first part of the program looks toward a regime of law and 
order in outer space on the basis of two fundamental principles: 

1) International law, including the United Nations Charter, applies 
to outer space and celestial bodies. 

2) Outer space and celestial bodies are free for exploration and use 
by all states in conformity with international law, and are not subject 
to national appropriation. 

The General Assembly did not seek, quite rightly in the judgment 
of the United States, to go beyond these two principles and to define 
just where air space leaves off and outer space begins. It has been 
the general view, not challenged by any nation, that satellites so 
far placed in orbit have been operating in outer space. But the 
drawing of a precise boundary must await further experience and a 
consensus among nations. 

The U.N. program takes international law and the U.N. Charter 
as the standard for space activities. Mankind wonld thus be free 
to use space on the same basis as it uses the high seas—free of any 
restraint except those on illegal activity such as aggression and ex- 


*The resolution referred to was tabled in Committee I of the General Assembly on 
Dee. 2, 1961, by Australia, Canada, Italy and the United States, U.N. Doc. A/0.1/L.301, 
It was subsequently revised and co-sponsored by 24 states, U. N. Doc, A/0.1/1.301/ 
BRev.1 and Oorr.l. It was then adopted unanimously by the Assembly on Dec. 20, 1961, 
as Resolution 1721(XV1I) ; reprinted below, p. 946. The Outer Space Committee referred 
to is the United Nations Committee on the Peaceful Uses of Outer Space, which 
was continued and expanded by Resolution 1721(XVI). 
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clusive use. This formula is designed to promote the maximum 
exploitation of space technology in the service of human needs. It is 
designed to prevent space and celestial bodies from becoming the 
objects of competing national claims. 

Within this general framework, the Outer Space Committee, through 
its technical and legal subcommittees, will now seek to develop further 
standards for the conduct of space activities which will serve the 
interest of all nations—standards covering such matters as liability 
for injury caused by space vehicles and the return of space vehicles 
and personnel. 

A second aspect of the new U.N. program is the registration of 
objects launched into orbit or beyond. Under the resolution, informa- 
tion on these objects is to be furnished promptly to the outer space 
committee through the Secretary General, for the use of all members 
of the United Nations. 

To fulfill its obligations under this part of the U.N. resolution, the 
United States has submitted a comprehensive inventory of all U. S. 
satellites in sustained orbit and will keep this initial registration up-to- 
date by the periodic filing of new information. 

The establishment of a complete registry of space vehicles marks a 
modest but important step toward openness in the conduct of space 
activity. It will benefit all nations, large and small, interested in 
identifying space vehicles. It might make a modest contribution to 
the eventual establishment of a system of pre-launch inspection as 
part of a comprehensive disarmament agreement. 


(Dept. of State Press Release No. 159, March 10, 1962.) 


INTERNATIONAL CLAIMS 
Continuous nationality 


The Department received a request for assistance in obtaining compensa- 
tion from the Government of Iran on behalf of a naturalized American 
citizen for personal property allegedly taken from the claimant’s father. 
In answer to the request, the Department by letter dated January 30, 
1962, declined to assist the claimant, since the claim had not belonged 
continuously to an American national from the date it accrued. The 
letter in part said: 


An examination of the enclosures to your letter indicates that a 
number of camels belonging to the claimant’s father were requisitioned 
by the Persian Government for its use in 1924. It is understood that 
the claimant’s father was not an American national at that time and 
that the claimant did not acquire United States citizenship until 1945. 

In these circumstances the Department of State regrets that it is 
not in a position to present a claim on behalf of the claimant. Under 
generally accepted principles of international law and practice, a 
state may not espouse a claim which is not continuously owned from 
the date the claim arose by nationals of the state asserting the claim. 
Since the claim originally accrued to a person who was a Persian and 
not an American national, the Department would have no basis in 
international law to take that claim up with the Iranian authorities. 


(Letter on file at the Office of the Legal Adviser, Department of State.) 
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INTERNATIONAL ORGANIZATIONS 


International peace and security—United Nations operations in the 
Congo 


On January 22, 1962, the Department of State replied to a private in- 
quiry dated January 4. The reply reads, in part: 


You were good enough to inquire about the position taken by the 
United States with respect to United Nations actions in the Congo, 
and, in particular, the military action in Katanga. I hope that the 
following information may be of use. 

In two reports, §/4940/Add.16, dated December 6, 1961, and 
5/4940/Add.17, dated December 9, 1961, from the Officer-in-Charge 
of the United Nations Operation in the Congo to the Secretary-Gen- 
eral, relating to the Implementation of Paragraph A-2 of the Security 
Council Resolution of February 21, 1961, one finds the genesis and 
purpose of the recent military operations in Katanga set forth. In 
these reports, details are given upon the basis of which the statement 
is made that, as a consequence of a series of violent attacks upon and 
abductions of United Nations personnel and interference with vital 
United Nations communications on the part of the Katanga gendar- 
merie, the United Nations on December 5, 1961, began a ‘‘ defensive 
action to restore law and order in Hlisabethville and to regain free- 
dom of movement.” (8/4940/Add.17, p. 1.) These attacks and 
abductions, and this interference with vital communications coming at 
& time when, according to the latter report, the provincial authorities 
of Katanga were engaged in promoting an inflammatory campaign 
in support of further hostilities against the United Nations and were 
manifestly engaged in preparations for a concerted attack on United 
Nations positions, rendered it imperative for the ONUC Force ‘‘to 
take the essential measures necessary in self-defense for the mainte- 
tee) public order and restoration of freedom of movement.’’ 
(Ibid. 

The Secretary-General, in his publice statement of December 10, 
1961, after noting that the military operations in Katanga were 
forced on the United Nations, and that this military action was under- 
taken only with the greatest reluctance and only when it became 
obvious that to continue negotiations would be useless, explains the 
purpose of these military operations in these terms: 

“The purpose of the present military operations is to regain and 
assure our freedom of movement, to restore law and order, and to 
ensure that for the future the United Nations forces and officials in 
Katanga are not subjected to such attacks; and meanwhile to react 
vigorously in self-defence to every assault on our present position, by 
all the means available to us. These military operations will be 
pursued up to such time, and only up to such time, that these objectives 
are achieved, either by military or by other means, and we have satis- 
factory guarantees in this regard for the future, not only in Elisabeth- 
ville but over the whole of Katanga. We shall also need to be satis- 
fled that we shall be able to go ahead with the implementation of 
the Security Council and General Assembly resolutions, and espe- 

cially the latest Security Council resolution of 24 November 1961, 
without let or hindrance from any source. We have endeavored to 
make our objectives known to the people of Katanga, as also the rest 
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of the Congo, by pamphlets, broadcasts and public announcements. 
I shall welcome any initiative which would enable us to achieve our 
aims as peacefully and as speedily as possible. In this connexion I 
am fully aware of the need for reconciliation and pacification, and 
I recall that I stated in the Security Council on 24 November 1961 
that ‘in my view national reconciliation should figure in our at- 
tempts to restore law and order in the Republic of the Congo.’ 

“Our long-term mandate is stated and restated in the various 
resolutions of the Security Council and the General Assembly, which 
it is my responsibility to implement. I shall continue to strain every 
nerve, and to use all the resources available to me to execute this 
mandate in the spirit of the Charter.’’ (8/5035, pp. 3-4, (1961), 
enclosed. ) 

The Government of the United States knows of no basis for dis- 
puting this explanation by the Secretary-General of the purpose and 
the nature of the military action taken in Katanga. Accordingly, 
it puts no credence in the claims that have been made to the effect 
that the United Nations was guilty of ‘‘aggression’’ in undertaking 
military action in Katanga. 

May I commend to your attention the analysis of our Congo policy 
that was made by Under Secretary of State Ball in an address at 
Los Angeles on December 19, 1961 (Department of State Press Re- 
lease No. 893, and the pamphlet based thereon, Department of State 
Publication 7326). 

It might be noted, in this connection, that the Government of the 
United States, in response to requests for cooperative action made by 
the United Nations, provides the United Nations Congo operation 
with noncombatant assistance of the kind which the Department of 
Defense may furnish pursuant to the authorization contained in Sec- 
tion 7(a) of the United Nations Participation Act of 1945 (59 Stat. 
619, as amended, 22 U.S.C. § 287 d-1), and in paragraph 1 of the 
Executive Order No. 10206, January 19, 1951, 16 F.R. 529, issued in 
accordance therewith by the President of the United States. Under 
that Act and that Executive Order, the Secretary of State and the 
Secretary of Defense are authorized, in response to United Nations 
requests for cooperative action, to provide the United Nations with 
noncombatant assistance including personnel, facilities, services, sup- 
plies and equipment. 


(Letter on file at Office of the Legal Adviser, Department of State.) 


United Nations—functions and powers—authority to tssue bonds 


An opinion of the Legal Adviser was submitted to the Senate Commit- 
tee on Foreign Relations on February 9, 1962: 


OPINION oF THE LEGAL ADVISER OF THE DEPARTMENT OF STATE 
ÀUTHORITY to Issoz Unrrep Nations BONDS 


The question has been raised whether the United Nations has the 
authority to issue bonds. The answer is in the affirmative for the 
following reasons. . 

The United Nations has legal personality. As the International 
Court of Justice held in the case of Reparation for Injuries Suffered 
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N gi 
a 


in e Service of the United Nations (1.0.J. Reports 1949, pp. 174, 
179 


‘‘#€*the Court has come to the conclusion that the Organization 
is an international person. That is not the same thing as saying that 
it is a state, which it certainly is not, or that its legal personality 
and rights and duties are the same as those of a state. Still less is it 

. the same thing as saying that it is ‘a superstate,’ whatever that ex- 
pression may mean. It does not even imply that all its rights and 
duties must be upon the international plane, any more than all the 
rights and duties of a state must be upon that plane. What it does 
mean is that it is a subject of international law and capable of pos- 
sessing international rights and duties, and that it has capacity to 
maintain its rights by bringing international claims.’ 


The capacity of the Organization to exercise its legal personality 
in the territory of Member States is reflected in Article 104 of the 
Charter : 


“The Organization shall enjoy in the territory of each of its Mem- 
bers such legal capacity as may be necessary for the exercise of its 
functions and the fulfillment of its purposes.’’ 


The Reparation case, when read together with Article 104, further 
demonstrates that the Organization has the authority to carry out, 
by necessary and proper means, the functions entrusted to it: 


“Tt must be acknowledged that its (the Organization’s) Members, 
by entrusting certain functions to it, with the attendant duties and 
responsibilities, have clothed it with the competence required to enable 
those functions to be effectively discharged’’ (loc. ctt.). 


The United Nations is endowed with the authority to levy mandatory 
assessments to meet the expenses of performing its functions. Article 
17 of the Charter provides in part that: 


1, The General Assembly shall consider and approve the budget of 
the Organization. 

‘2. The expenses of the Organization shall be borne by the Members 
as apportioned by the General Assembly.” 


Political entities that enjoy legal personality and possess fiscal 
power characteristically have the right to issue bonds. 

The authority of the United Nations to borrow was exercised in 
1948 when the Organization borrowed $65 million from the U. 8. 
Government to finance construction of its headquarters. No question 
about its capacity so to borrow was raised. The Members have been 
regularly assessed to repay the loan, as part of the Organization’s 
annual budget, and no question about such assessments hag been 
raised. 

It is accordingly concluded that the United Nations is authorized 
to issue bonds in view of (a) the provisions of Articles 17 and 104 of 
the Charter, (b) the holdings of the International Court of Justice 
which confirm that the Organization may implement its express 
powers by appropriate means, and (e) the Organization’s undisputed 
practice in exercise of those powers. 


Abram Chayes, The Legal Adviser. 
(Hearings on 8.2768 before the Senate Committee on Foreign Relations, 


87th Cong., 2d Sess. 107-108 (1962).) 
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United Nations—International Court of Justice—advisory opinion pro- 
ceeding 


On February 9, 1962, the Assistant Secretary of State for International 
Organization Affairs submitted to the Senate Committee on Foreign 
Relations in connection with the Committee’s consideration of the purchase 
of United Nations bonds, the following statement prepared by the Legal 
Adviser: 


INTERNATIONAL Court OF Justice PROCEDURE: FINANCIAL OBLIGATIONS OF 
MEMBERS or THE Untrep Nations, ADVISORY OPINION PRoosEDING 


(1) General Assembly Resolution 1731(XVI), adopted December 
20, 1961, requested the International Court of Justice to deliver an 
advisory opinion upon the question whether Assembly assessments 
upon Member States for ONUC and UNEF expenditures are ‘‘ex- 
penses of the Organization’’ within Article 17, paragraph 2, of the 
Charter. By the terms of that article, ‘‘expenses of the Organization’’ 
are legally binding upon Members as apportioned by the Assembly. 

(2) This request of the General Assembly was forwarded by the 
Secretary-General to the President of the Court who, by order dated 
December 7, 1961, set February 20, 1962, as the time-limit within which 
written statements may be submitted to the Court by states Members 
of the United Nations. The Legal Adviser, pursuant to the authoriza- 
tion of the Secretary, is currently preparing an extensive written 
statement on this question which will be submitted to the Court 
within this time-limit. 

This written statement will fully support the principle of the fiscal 
responsibility of all United Nations Members for United Nations 
expenditures (except, of course, voluntary expenditures, such as con- 
tributions to UNICEF). The United States will thus urge that the 
Court find that there exists a legal obligation upon United Nations 
Members to pay their assessed shares of ONUC and UNEF ex- 
penditures. 

(3) The written statement to be submitted to the Court by the 
United States is, according to the practice of the Court, confidential, 
pending the termination of the proceeding. 

(4) Oral hearings are likely to take place before the Court in late 
March, April, or early May. The United States will participate in 
this second session of the proceeding. The Secretary has designated 
the Legal Adviser, who customarily speaks for the United States before 
the Court, to argue the case orally. 

(5) We have suggested to a number of governments which take 
a legal position similar to ours that they also participate both in the 
written and oral phases of the proceeding. We have been advised, 
as of February 1, that at least five or six of these governments will 
participate. 

(6) We expect the Court to deliver its opinion before it recesses. 


(Hearings on 8.2768 before the Senate Committee on Foreign Rela- 
tions, 87th Cong., 2d Sess. 105-106 (1962).) 


The following opinion of the Legal Adviser was also submitted to the 
Committee on Foreign Relations on February 9: 
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OPINION oF THE LEGAL ADVISER oF THE DEPARTMENT OF STATE 


Error OF AN ÅDVISORY OPINION OF THE INTERNATIONAL COURT oF JUSTICE 
IN THE CURRENT PROCEEDING ON FINANOLAL OBLIGATIONS of MEMBERS OF 
THE UNITED NATIONS ON THE REPAYMENT OF THE Unrrep Nations BONDS. 


By resolution 1731(XVI) of December 20, 1961, the General As- 
sembly requested from the International Court of Justice an advisory 
opinion on the question of whether the assessments for financing the 
United Nations Emergency Force (UNEF) and United Nations 
Operations in the Congo (ONUC), provided for in certain resolutions, 
constitute ‘‘expenses of the Organization’’ within the meaning of 
Article 17(2) of the Charter. It is the view of the Department of 
State that the answer to this question is affirmative. While the 
Department is confident of the soundness of its legal position, it has 
been asked to consider what effect any answer of the Court would 
likely have on payment of the annual installments.of principal and 
interest to holders of United Nations bonds. 

As a matter of law, an opinion by the Court would have no bearing 
upon repayment of the United Nations bonds. The question put to 
the Court relates to the legal effect in creating binding obligations 
on the Members of specifically designated, past assessment resolutions 
for special accounts of the budget of the Organization. The bonds 
will be repaid out of future assessments for the regular account of 
the budget. The questions of the validity of the bond issue, and of 
assessments to repay it, simply are not before the Court. They have 
not been submitted by the General Assembly. Moreover, the issuance 
of bonds by the United Nations gives rise to a distinct and binding 
contractual obligation which does not depend upon the purpose for 
which the funds received from the issue may be spent. 


Abram Chayes, The Legal Adviser 
(Ibid. at 106.) 


JUDICIAL DECISIONS 


By Covey OLIVER 


Of the Board of Editors 


Jurisdiction of Israel to try Eichmann—internattonal law in relation- 
ship to the Israeli Nazi Collaborators (Punishment) Law 


THE ATTORNEY-GENERAL OF THE GOVERNMENT oF ISRAEL v. EI0H- 
MANN. Criminal Case No. 40/61. Mimeographed, unofficial trans- 
lation prepared by the Israeli Government for the convenience of 
the public. 

District Court of Jerusalem. Judgment of Dee. 11, 1961. 


Adolf Eichmann was abducted from Argentina and brought to trial in 
Israel under the Nazi Collaborators (Punishment) Law, enacted after 
Israel became a state and after the events charged against Eichmann 
during the Nazi era in Germany. Section 1 (a) of the law provides: 


A person who has committed one of the following offences— 

1) did, during the period of the Nazi regime, in a hostile country, 
an act constituting a crime against the Jewish people; 

2) did, during the period of the Nazi regime, in a hostile country, 
an act constituting a crime against humanity; 

3) did, during the period of the Second World War, in a hostile 
country, an act constituting a war crime; 

is liable to the death penalty. 


Counsel for Eichmann objected to the jurisdiction of the Court, inter 
alia, on grounds based on international law. [Hxcerpted opinion follows.] 


8. Learned Counsel does not ignore the fact that the Israel law applicable 
to the acts attributed to the accused vests in us the jurisdiction to try 
this case. His contention against the jurisdiction of the Court is not 
based on this law, but on international law.’ He contends— 

(a) that the Israel law, by inflicting punishment for acts done outside 
the boundaries of the State and before its establishment, against persons 
who were not Israel citizens, and by a person who acted in the course of 
duty on behalf of a foreign country (‘‘Act of State’’) conflicts with 
international law and exceeds the powers of the Israel legislator ; 

(b) that the prosecution of the accused in Israel upon his abduction 
from a foreign country conflicts with international law and exceeds the 
jurisdiction of the Court. 


1 Opinion excerpted by Covey Oliver as to the international law issues considered. 
805 
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9. Before entering into an analysis of these two contentions and the 
legal questions therein involved we will clarify the relation between them. 
These two contentions are independent of each other. The first contention 
which negates the jurisdiction of the Court to try the accused for offences 
against the law in question is not bound up with or conditional upon the 
circumstances under which he was brought to Israel. Even had the 
accused come to the country of his own free will, say as a tourist under 
an assumed name, and had he been here arrested upon the verification 
of his true identity, the first contention of Counsel that the Israel Court 
has no jurisdiction to try him for any offences against the law in question 
would still stand. The second, additional, contention is that no matter 
what the jurisdiction of the Israel Court is to try offences attributed to 
the accused in usual circumstances, that jurisdiction is in any case negated 
by reason of the special circumstances connected with the abduction of 
the accused in a foreign country and his prosecution in Israel. We will 
therefore deal with the two questions seriatim. 

10. The first contention of Counsel that Israel law is in conflict with 
international law and that therefore it cannot vest jurisdiction in this 
Court, raises the preliminary question as to the validity of international 
law in Israel and as to whether in the event of a clash between it and the 
laws of the land, it is to be preferred to the laws of the land. The law 
in force in Israel resembles that which is in force in England. See Oppen- 
heim (-Lauterpacht), International Law, 8th Ed., 1955 § 21 a, p. 39: 


‘ As regards Great Britain, the following points must be noted: (a) 
All such rules of customary International Law as are either universally 
recognised or have at any rate received the assent of this country are 
per se part of the law of the land. To that extent there is still valid 
in England the common law doctrine, to which Blackstone gave ex- 
pression in a striking passage, that the Law of Nations is part of the 
law of the land.” 


But on the other hand (p. 41): 


“ (e) English statutory law is absolutely binding upon English courts, 
even if in conflict with International Law, although in doubtful cases 
there is a presumption that an Act of Parliament did not intend to 
overrule International Law. The fact that International Law is 
part of the law of the land and is binding directly on courts and 
individuals does not mean that English law recognises in all circum- 
stances the supremacy of International Law. 

(Note 3) It is of importance not to confuse, as many do, the question 
of the supremacy of International Law and of the direct operation 
of its rules within the municipal sphere. It is possible to deny 
the former while fully affirming the latter.’’ 


See also—Croft v. Dunphy [1933] A.C. 156 (p. 164): 


“Legislation of the Imperial Parliament, even in contravention of 
generally acknowledged principles of International Law, is binding 
upon and must be enforced by the Courts of this country, for in 
these Courts the legislation of the Imperial Parliament cannot be 
challenged as ultra vires (Mortensen v. Peters).’’ 
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And also—Polites v. Commonwealth of Australia (1945) 70 C.L.R. 60 
(Annual Digest, 1948-1945, Case No. 61): 


“The Commonwealth Parliament can legislate on these matters in 
breach of international law, taking the risk of international complica- 
tions. This is recognised as being the position in Great Britain... . 
The position is the same in the United States of America... . It 
must be held that legislation otherwise within the power of the ' 
Commonwealth Parliament does not become invalid because it con- 
flicts with a rule of international law, though every effort should be 
made to construe Commonwealth statutes so as to avoid breaches of 
international law and of international comity.’’ 


As regards Israel, the Deputy President Justice Cheshin said in Criminal 
Appeal 174/54 (10 Piske Din, 5, p. 17): 


“As regards the question of the adoption by the national law of the 
principles of international law, we may safely accept Blackstone’s 
ne in his Commentaries on the Laws of England, (Book IV, Chap. 
5): 

‘In England... the law of nations... is... adopted in its 
full extent by the common law, and is held to be part of the law 
of the land . . . without which it must cease to be a part of the 
civilized world.’ 

And that is the case in other countries such as the U.S.A. France, 
Belgium, and Switzerland, where the usages of international law have 
been acknowledged as part of the law of the land .. .”’ 


With respect to statutory law, President Olshan said in High Court 
Case 279/51 (6 Piske Din 945, p. 966): 


“Tt is a well known rule that a local statutory law must be construed 
in accordance with the rules of public international law, if only its 
tenor does not postulate another construction.” 


And in Criminal Appeal 5/51 (5 Piske Din 1061) Mr. Justice Sussman 
said (p. 1065): 


“It is a well known rule that in interpreting the law, the Court shall 
endeavour, as far as possible, to avoid a clash between the national 
law and the rules of international law which are binding upon the 
State; but this rule is only one of the rules in interpretation. It 
holds good only where we are concerned with the common law. As 
regards statutory law, where the will of the legislator is clear from 
its wording, the will of the legislator must be enforced without regard 
to any contradiction between that statutory law and international 
law. . . . Moreover, the Courts of this country derive their jurisdic- 
tion not from the system of international law but from the laws of 
the land.” 


Our jurisdiction to try this case is based on the Nazis and Nazi Collabo- 
rators (Punishment) Law, a statutory law the provisions of which are un- 
equivocal. The Court has to give effect to the law of the Knesset, and we 
cannot entertain the contention that this law conflicts with the principles 
of international law. For this reason alone Counsel’s first contention 
must be rejected. 
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11. But we have also perused the sources of international law, including 
the numerous authorities mentioned by learned Counsel in his compre- 
hensive written brief upon which he based his oral pleadings, and by the 
learned Attorney-General in his comprehensive oral pleadings, and failed 
to find any foundation for the contention that Israel law is in conflict 
with the principles of international law. On the contrary, we have 
reached the conclusion that the law in question conforms to the best tradi- 
tions of the law of nations. 

The power of the State of Israel to enact the law in question or Israel’s 
“right to punish’’ is based, with respect to the offences in question, from 
the point of view of international law, on a dual foundation: The universal 
character of the crimes in question and their specific character as being 
designed to exterminate the Jewish people. In what follows we shall 
deal with each of these two aspects separately. 

12. The abhorrent crimes defined in this law are crimes not under 
Israel law alone. These crimes which afflicted the whole of mankind and 
shocked the conscience of nations are grave offences against the law of 
nations itself (‘‘delicta juris gentium’’). Therefore, so far from inter- 
national law negating or limiting the jurisdiction of countries with re- 
spect to such crimes, in the absence of an International Court the inter- 
national law is in need of the judicial and legislative authorities of every 
country, to give effect to its penal injunctions and to bring criminals to 
trial. The authority and jurisdiction to try crimes under international 
law are universal, 

18. This universal authority, namely the authority of the ‘‘forum depre- 
hensionis’’ (the Court of the country in which the accused is actually held 
in custody) was already mentioned in the Corpus Juris Civilis (see: C. 3, 
15, ‘‘ubi de criminibus agi oportet’’) and the towns of northern Italy 
had already in the Middle Ages taken to trying specific types of dangerous 
criminals (‘‘banniti, vagabundi, assassini’’?) who happened to be within 
their area of jurisdiction without regard to the place in which the crimes 
in question were committed (see Donnedieu de Vabres: Les Principes 
Modernes du Droit Pénal International, 1928, p. 186). Maritime nations 
have also since time immemorial enforced the principle of universal juris- 
diction in dealing with pirates, whose crime is known in English law 
“piracy jure gentium.” See Blackstone, Commentaries on the Laws of 
England, Book IV, Chap. 5 ‘‘Of Offences against the Law of Nations’’, 
p. 68: 


“The principal offences against the law of nations, animadverted on 
as such by the municipal laws of England, are of three kinds... 
3. Piracy.” 


p. T1: 


“Lastly, the crime of piracy, or robbery and depredation upon the 
high seas, is an offence against the universal law of society; a pirate 
being, according to Sir Edward Coke (3. Inst. 113) hostis humani 
generis. As, therefore, he has renounced all the benefits of society 
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and government, and has reduced himself afresh to the savage state 
of nature, by declaring war against all mankind, all mankind must 
declare war against him: so that every community hath a right by 
the rule of self-defence, to inflict that punishment upon him which 
every individual would in a state of nature have been otherwise en- 
titled to do, for any invasion of his person or personal property.’’ 


See also In re Piracy Jure Gentium, [1984] A.C. 586 (per Viscount 
Sankey L.C.): 


‘With regard to crimes as defined by international law, that law has 
no means of trying or punishing them. The recognition of them as 
constituting crimes, and the trial and punishment of the criminals, 
are left to the municipal law of each country. But whereas according 
to international law the criminal jurisdiction of municipal law is 
ordinarily restricted to crimes by its own nationals wherever com- 
mitted, it is also recognised as extending to piracy committed on the 
high seas by any national on any ship, because a person guilty of 
such piracy has placed himself beyond the protection of any State. 
He is no longer a national, but hostis humam generis and as such 
he is justiciable by any State anywhere.” 


14. Hugo Grotius had already raised in 1625 in his famous book ‘‘De 
Jure Belli ac Pacis’’ the basic question of the ‘‘right to punish’ under 
international law, the very question learned Counsel submitted. 

In Book Two, Chapter 20 ‘‘De Poenis’’ (on punishment) the author says 
inter alia: 


“Qui punit, ut recte puniat, jus habere debet ad puniendum, quod 
jus ex delicto nocentis nascitur.” 

(‘‘In order that he who punishes may duly punish, he must possess 
the right to punish, a right deriving from the criminal’s crime.’’) 


In the writer’s view, the object of punishment may be the good of the 
criminal, the good of the victim, or the good of the community. According 
to natural justice, the victim may take the law into his hand, and himself 
punish the criminal, and it is also permissible for an innocent man to 
inflict punishment upon the criminal; but all such natural rights have been 
limited and restrained by organised society and have been delegated to 
the Courts of Law. The learned author here adds the important words 
(italies ours) : 


“‘Sciendum quoque est reges, et qui par regibus jus obtinent, jus 
habere poenas poscendi non tantum ob injurias in se aut subditos 
suos commissas, sed et ob eas quae ipsos peculiariter non tangunt, 
sed in quibusvis personis jus naturae aut gentium immaniter vio- 
lantibus.’’ 

(“It must also be known that kings and any who have rights equal 
to the rights of kings may demand that punishment be imposed not 
only for wrongs committed against them or their subjects but also 
for all such wrongs as do not specifically concern them, but violate 
in extreme form, in relation to any persons, the law of nature or the 
law of nations.’’) 


And he goes on to explain: 
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‘“Nam libertas humanae societati per poenas consulendi, quae initio, 
ut diximus, penes singulos fuerat, civitatibus ac judiciis institutis penes 
summas potestates resedit, non proprie qua aliis imperant, sed qua 
nemini parent. Nam subjectio aliis id jus abstulit.’’ 

(‘‘For the liberty to serve the welfare of human society by imposing 
penalties which had at first been, as already stated, in the hands of 
the individuals, has been exercised since the constitution of states 
and courts, by those with the supreme authority, not because they 
dominate others, but because they are subject to no one. For sub- 
jection to government has taken this right away from others.’’) 


It is therefore the moral duty of every sovereign state (of the ‘‘kings 
and any who have rights equal to the rights of kings’’) to enforce the 
natural right to punish, possessed by the victims of the crime whoever 
they may be, against criminals whose acts have ‘‘violated in extreme form 
the law of nature or the law of nations.’’ By these pronouncements the 
father of international law laid the foundations for the future definition 
of the ‘‘crime against humanity” as a ‘‘erime under the law of nations” 
and to universal jurisdiction in such crimes. 

15. Vattel says in his book ‘‘Le Droit des Gens” (1758) Book I, hep: 
19, paragraphs 232-233, inter alia: 


“Car la Nature ne donne aux hommes et aux Nations le droit de 
punir, que pour leur défence et leur sûreté; d’où il suit que l’on ne 
peut punir que ceux par qui on a été lésé. 


Mais cette raison méme fait voir, que si la Justice de chaque Etat 
doit en général se borner a punir les crimes commis dans son terri- 
toire, il faut excepter de la régle ces scélérats, qui, par la qualité & 
la fréquence habituelle de leurs crimes, violent toute sûreté publique, 
& se déclarent les ennemis du Genre-humain. Les empoisonneurs, 
les assassins, les incendiaires de profession peuvent être exterminés 
partout ou on les saisit; car ils attaquent & outragent toutes les 
Nations, en foulant aux pieds les fondemens de leur sûreté commune. 
C’est ainsi que les Pirates sont envoyés à la potence par les premiers 
entre les mains de qui ils tombent.’’ 


Wheaton says in his ‘‘Elements of International Law’’, 5th English Ed., 
1916, p. 104 (italics ours) : 


“The judicial power of every independent state ... extends... 
to the punishment of piracy and other offences against the law of 
nations, by whomsoever and wheresoever committed.”’ 


Hyde says in his ‘‘International Law (Chiefly as Interpreted and Ap- 
plied by the United States),’’ Vol. 1, 2nd Ed. (1947) in paragraph 241 
(p. 804): 


“In order to justify the criminal prosecution by a State of an alien 
on account of an act committed and consummated by him in a place 
outside of its territory ... it needs to be established that there is 
a close and definite connection between that act and the prosecutor, 
and on which is commonly acknowledged to excuse the exercise of 
jurisdiction. There are few situations where the requisite connection 
is deemed to exist ... The connection is, however, apparent when 
the act of the individual is one which the law of nations itself renders 


1962] JUDICIAL DECISIONS 811 


internationally illegal or regards as one which any member of the 
international society is free to oppose and thwart.” 


It must be added that the learned author, who (in keeping with the 
Anglosaxon tradition) is generally meticulous and rigid in his pronounce- 
ments on the question of criminal jurisdiction with respect to crimes com- 
mitted by foreigners abroad (see also his further remarks ibid p. 805 and 
his supporting reference to the dissenting opinion of Justice Moore in 
the ‘‘Lotus’’ case), specifically favours an excess of jurisdiction with 
respect to ‘‘offences under the law of nations.’’ See also ibid. para. 11 (a) 
(p. 83): 


“The commission of particular acts, regardless of the character of the 
actors, may be so detrimental to the welfare of the international 
society that its international law may either clothe a State with 
the privilege of punishing the offender, or impose upon it the obliga- 
tion to endeavour to do so. ... In both situations, it is not unscien- 
tific to declare that he is guilty of conduct which the law of nations 
itself brands as internationally illegal. For it is by virtue of that 
law that such sovereign acquires the right to punish and is also 
burdened with the duty to prevent or prosecute.” 


Glaser in ‘Infraction Internationale,’’ 1957, defines each of the crimes 
dealt with here, especially the ‘‘crime against humanity’’ and the ‘‘geno- 
cide crime’’ as ‘‘infractions internationales’ or ‘‘crime d’ordre inter- 
national” (p. 69), and says (p. 31): 


‘*Les infractions internationales sont soumises, aussi longtemps qu’une 
juridiction criminelle internationale n’existe pas, au régime de la 
répression ou de la compétence untverselle. Dans ce régime, les 
auteurs de pareilles infractions peuvent étre poursuivis et punis en 
quelque pays que ce soit, done sans égard au lieu où l'infraction a 
été commise : Ubi te invenero, tbi te judicabo,’’ 


Cowles, in ‘‘Universality of Jurisdiction over War Crimes’’, 33 Cali- 
fornia Law Review (1945), p. 177 et seq., states in the following terms 
the reasons for the rule of law as to the ‘‘universality of jurisdiction over 
war crimes’’ which was adopted and determined by the United Nations 
War Crimes Commission (See: Law Reports of Trials of War Criminals, 
Vol. 1, p. 53): 


“The general doctrine recently expounded and called ‘universality 
of jurisdiction over war crimes’, which has the support of the United 
Nations War Crimes Commission and according to which every in- 
dependent State has, under International Law, jurisdiction to punish 
not only pirates but also war criminals in its custody, regardless of 
the nationality of the victim or of the place where the offence was 
committed, particularly where, for some reason, the criminal would 
otherwise go unpunished.”’ 


Instances of the extensive use made by the Allied Military Tribunals of 
the principle of universality of jurisdiction of war crimes of all classes 


(including ‘‘crimes against humanity”) will be found in Vols. 1-15 of 
the Law Reports of Trials of War Criminals. 
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16. We have said that the crimes dealt with in this case are not crimes 
under Israel law alone, but are in essence offences against the law of 
nations. Indeed, the crimes in question are not a figment of the imagina- 
tion of the legislator who enacted the law for the punishment of Nazis 
and Nazi collaborators, but have been stated and defined in that law 
according to a precise pattern of international laws and conventions which 
define crimes under the law of nations. The ‘‘erime against the Jewish 
people’’ is defined on the pattern of the genocide crime defined in the 
t Convention for the prevention and punishment of genocide” which was 
adopted by the United Nations Assembly on 9.12.48. The ‘‘crime against 
humanity’’ and the ‘‘war crime’”’ are defined on the pattern of crimes of 
identical designations defined in the Charter of the International Military 
Tribunal (which is the Statute of the Nuremberg Court) annexed to the 
Four-Power Agreement of 8.8.45 on the subject of the trial of the principal 
war criminals (the London Agreement), and also in Law No. 10 of the 
Control Council of Germany of 20.12.45. The offence of ‘‘membership of 
a hostile organisation” is defined by the pronouncement in the judgment 
of the Nuremberg Tribunal, according to its Charter, to declare the 
organisations in question as ‘‘criminal organisations’’, and is also patterned 
on the Council of Control Law No. 10. For purposes of comparison we 
shall set forth in what follows the parallel articles and clauses side by side. 
[Comparison omitted]... . 

17. The crime of ‘‘genocide’’ was first defined by Raphael Lemkin in 
his book ‘‘ Axis Rule in Occupied Europe’’ (1944) in view of the methodi- 
cal extermination of peoples and populations, and primarily the Jewish 
people by the Nazis and their satellites (after the learned author had 
already moved, at the Madrid 1933 International Congress for the Con- 
solidation of International Law, that the extermination of racial, religious 
or social groups be declared ‘‘a crime against international law’’). On 
11.12.46 after the International Military Tribunal pronounced its judg- 
ment against the principal German criminals, the United Nations Assembly, 
by its Resolution No. 96 (I), unanimously declared that ‘‘genocide’’ is 
a crime against the law of nations. That resolution said: 


‘Genocide is a denial of the right of existence of entire human 
groups, as homicide is the denial of the right to live of individual 
human beings; such denial of the right of existence shocks the con- 
science of mankind, results in great losses to humanity in the form 
of cultural and other contributions represented by these groups, and 
is contrary to moral law and to the spirit and aims of the United 
Nations. 
‘“‘Many instances of such crimes of genocide have occurred when 
racial, religious, political and other groups have been destroyed, 
entirely or in part. 

“The punishment of the crime of genocide is a matter of inter- 
national concern. 
“THE GENERAL ASSEMBLY, THEREFORE, 
‘(AFFIRMS that genocide is a crime under international law which 
the civilized world condemns, and for the commission of which prin- 
cipals and accomplices—whether private individuals, public officials 
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or statesmen, and whether the crime is committed on religious, racial, 
political or any other grounds—are punishable: 

‘INVITES the Member States to enact the necessary legislation for 
the prevention and punishment of this crime; 

“RECOMMENDS that international co-operation be organized be- 
tween States with a view to facilitating the speedy prevention and 
punishment of the crime of genocide, and, to this end, 

“REQUESTS the Economic and Social Council to undertake the 
necessary studies, with a view to drawing up a draft convention on 
the crime of genocide to be submitted to the next regular session of 
the General Assembly.’’ 


On 9.12.48, the United Nations Assembly adopted unanimously the con- 
vention for the prevention and punishment of the crime of genocide. The 
preamble and the first Article of the convention follow: 


“The Contracting Parties, 


Having considered the declaration made by the General Assembly of 
the United Nations in its resolution 96(1) dated 11 December 1946 
that Genocide is a crime under international law contrary to the 
spirit and aims of the United Nations and condemned by the civilized 
world; 


Recognizing that at all periods of history Genocide has inflicted great 
losses on humanity; and 


Being convinced that in order to liberate mankind from such an 
odious scourge international co-operation is required, 


Hereby agree as hereinafter provided: 


Article I 


The contracting Parties Confirm 


that genocide, whether committed in time of peace or in time of war 
is a crime under international law, which they undertake to prevent 
and to punish. 


18. On 28.5.51, the International Court of Justice gave, at the request 
of the United Nations Assembly, an Advisory Opinion on the question of 
the reservations to that convention on the prevention and punishment of 
the crime of genocide. The Advisory Opinion said inter alia (p. 23): 


‘The origins of the Convention show that it was the intention of 
the United Nations to condemn and punish genocide as ‘a crime 
under international law’ involving a denial of the right of existence 
of entire human groups, a denial which shocks the conscience of man- 
kind and results in great losses to humanity, and which is contrary 
to moral law and to the spirit and aims of the United Nations (Reso- 
lution 96 (I) of the General Assembly, December 11th, 1946). The 
first consequence arising from this conception is that the principles 
[underlying the Convention are principles] which are recognized by 
civilized nations as binding on States, even without any conventional 
obligation. A second consequence is the universal character both of 
the condemnation [of genocide and of the co-operation required] ‘in 
order to liberate mankind from such an odious scourge’ (Preamble 
to the Convention). The Genocide Convention was therefore intended 


814 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [VoL 56 


by the General Assembly and by the contracting parties to be definitely 
universal in scope. It was in fact approved on December 9th, 1948, 
by a resolution which was unanimously adopted by fifty-six States.” 


19. In the light of the recurrent affirmation by the United Nations in 
the 1946 Assembly resolution and in the 1948 convention, and in the light 
of the advisory opinion of the International Court of Justice, there is 
no doubt that genocide has been recognized as a crime under international 
law in the full legal meaning of this term, and at that ex tunc; that is ` 
to say: the crimes of genocide which were committed against the Jewish 
people and other peoples were crimes under international law. It follows 
therefore, in the light of the acknowledged principles of international law, 
that the jurisdiction to try such crimes is universal. © 

20. This conclusion encounters a serious objection in the new light of 
Article 6 of the convention which provides that: 


‘‘Persons charged with genocide or any of the other acts enumerated 
in Article IL shall be tried by a competent tribunal of the State in 
the territory of which the act was committed, or by such international 
penal tribunal as may have jurisdiction with respect to those Con- 
tracting Parties which shall have accepted its jurisdiction.” 


Prima facie this provision might appear to yield support for an argu- 
mentum e contrario, the very contention voiced by the learned Counsel 
against the applicability of the principle of universal jurisdiction and 
even against any exterritorial jurisdiction with respect to the crime in 
question: if the United Nations failed to give their support to universal 
jurisdiction by each country to try a crime of genocide committed outside 
its boundaries, but has expressly provided that, in the absence of an inter- 
national criminal tribunal, those accused of this crime shall be tried by 
‘a competent court of the country in whose territory the act was done’’ 
how may Israel try the accused for a erime that constitutes ‘‘genocide’’? 

21. To reply to that reservation we must direct attention to the dis- 
tinction between the rules of customary and the rules of conventional 
international law, a distinction which also found expression in the Advisory 
Opinion of the International Court of Justice with respect to the con- 
vention in question. That convention fulfills two roles simultaneously: 
in the sphere of customary international law it re-affirms the deep convic- 
tion of all peoples that ‘‘genocide, whether [committed] in time of peace 
or in time of war, is a crime under international law” (Article 1). That 
confirmation which, as stressed in the Advisory Opinion of the International 
Court of Justice, was given ‘‘unanimously by fifty-six countries’’ is ‘‘of 
universal character,’’ and purport of which is that ‘‘the principles inherent 
in the convention are acknowledged by the civilised nations as binding on 
the country even without a conventional obligation” (sbéd.). ‘‘The prin- 
ciples inherent in the convention’’ are inter alia, the criminal character of 
the acts defined in Article 2 (that is, the article upon which the definition of 
“a crime against the Jewish people’’ in the Israel law has been patterned), 
the penal liability for any form of participation in this crime (Article 3), 
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the want of immunity from penal liability for rulers and publie officials 
(Article 4), and the fact that for purposes of extradition no political 
‘character’? may be assigned to any such crime (Article 7). These 
principles are ‘‘recognised by civilised nations’’ according to the conclusion 
of the International Court of Justice, and are ‘‘binding on the countries 
even without a conventional obligation’’; that is to say, they constitute 
part of the customary international law. The words ‘‘approve’’ in 
Article 1 of the convention and ‘‘recognise’’ in the Advisory Opinion indi- 
cate approval and recognition ex tune, namely the recognition and con- 
firmation that the above-mentioned principles had already been part of 
the customary international law at the time of the perpetration of the 
shocking crime which led to the United Nations’ resolution and the draft- 
ing of the convention—crimes of genocide which were perpetrated by the 
Nazis. Thus far as to the first aspect of the convention (and the im- 
portant one with respect to this judgment): the confirmation of certain 
principles as established rules of law in customary international law. 

22. The second aspect of the convention, which is the practical object 
for which it was concluded, is: the determination of the conventional 
obligations between the contracting parties to the convention for the 
prevention of such crimes in future and the punishment therefor in the 
event of their being committed. Already in the UN resolution 96(I) there 
came, after the ‘‘confirmation’’ that the erime of genocide constitutes a 
erime under international law, an ‘‘invitation,’’ as it were, to all States- 
Members of the United Nations ‘‘to enact the necessary legislation for 
the prevention and punishment of this erime,” together with a recom- 
mendation to organise ‘‘international cooperation’’ between the countries 
with a view to facilitating the ‘‘prevention and swift punishment of the 
crime of genocide,’’ and to this end the Social and Economie Council was 
charged with the preparation of the draft convention. Accordingly the 
‘‘affirmation’’ that genocide, whether committed in time of peace or in 
time of war, constitutes a crime under international law is followed in 
Article 1 of the convention by the obligation assumed by the contracting 
parties who ‘‘undertake to prevent and punish it,’’ and by Article 5 they 
‘undertake to pass the necessary legislation to this end.’’ 

In the wake of these obligations of the contracting parties to prevent 
the perpetration of genocide by suitable legislation and enforce such 
legislation against future perpetrators of the crime, comes Article 6 which 
determines the Courts that will try those accused of this crime. It is clear 
that Article 6, like all other articles which determine the conventional 
obligations of the contracting parties, is intended for cases of genocide 
which will occur in future after the ratification of the treaty or adherence 
thereto by the country or countries concerned. It cannot be assumed, 
im the absence of an express provision in the convention itself, that any of 
the conventional obligations, including Article 6, will apply to crimes 
which had been perpetrated in the past. It is of the essence of con- 
ventional obligations, as distinct from the confirmation of existing prin- 
ciples, that unless another intention is implicit, their application shall 
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be ex nunc and not ex tunc. Article 6 of the convention is a purely 
pragmatic provision, and does not presume to confirm a subsisting prin- 
ciple. Therefore, we must draw a clear line of distinction between the 
provision in the first part of Article 1, which says that ‘‘the contracting 
parties confirm that genocide, whether [committed] in time of peace or in 
time of war, is a crime under international law,’’ a general provision which 
confirms the principle of customary international law that ‘‘is binding on 
_ all countries even without conventional obligation,’ and the provision 
of Article 6 which is a special provision in which the contracting parties 
pledged themselves to the trial of crimes that may be committed in future. 
Whatever may be the purport of this obligation within the meaning of 
the convention, (and in the event of differences of opinion as to the inter- 
pretation thereof the contracting party may, under Article 9, appeal to 
the International Court of Justice) it is certain that it constitutes no 
part of the principles of customary international law which are also binding 
outside the conventional (contractual) application of the convention. 

23. Moreover, even the conventional application of the convention, it 
cannot be assumed that Article 6 is designed to limit to the principle 
of territoriality the jurisdiction of countries to try genocide crimes. 
Without entering into the general question of the limits of municipal 
criminal jurisdiction, it may be said that all agree that customary inter- 
national law does not enjoin to try its citizens for offences they committed 
abroad (and in the light of subsisting legislation in many countries against 
the extradition of their citizens the prevalence of such an authority is 
essential to prevent criminals from behaving in a ‘‘hit and run” manner 
by fleeing to their own country). Had Article 6 meant to provide that 
those accused of genocide shall be tried only by ‘‘a competent court of 
the country in whose territory the crime was committed’ (or by an 
‘‘international court’’ which has not been constituted), then that article 
would have foiled the very object of the convention ‘‘to prevent genocide 
and inflict punishment therefor.’’ In the Sixth Commission the delegates 
of several countries have pointed to this case, as well as to other cases of 
acknowledged jurisdiction in many countries, such as the commission of 
crimes against the citizens of the country, and after a lengthy debate it 
was agreed to append the following statement to the report of the com- 
mission : 

“The first part of Article VI contemplates the obligation of the 
State in whose territory acts of genocide have been committed. Thus, 
in particular, it does not affect the right of any State to bring to 


trial before its own tribunals any of its nationals for acts committed ` 
outside the State.” (U.N. Doe. A/C.6/SR. 134, p. 5) 


The words ‘‘in particular’’ are designed neither to negate nor to affirm © 
jurisdiction in other cases. 

N. Robinson, who refers to the resolution of the Sixth Commission, 
adds (p. 84) in his ‘‘The Genocide Convention, 1960’’: 


“The legal validity of this statement is, however, open to question. 
It was the opinion of many delegations that ‘Article VI was not 
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intended to solve questions of conflicting competence in regard to the 
trial of persons charged with Genocide; that would be a long process. 
Its purpose was merely to establish the obligations of the State in 
which an act of Genocide was committed’ F (A/C.6/SR. 182, p. 9). 
However, as the chairman rightly pointed out, the report of the Sixth 
Committee could only state that a majority of the Committee placed 
a certain interpretation on the text; that interpretation could not be 
binding on the delegations which had opposed it. ‘Interpretations of 
texts had only such value as might be accorded to them by the pre- 
ponderance of opinion in their favor’ F (A/C.6/SR. 182, p. 10). 
It is obvious that the Convention would be open to interpretation by 
the parties thereto; should disputes relating to the interpretation 
arise, the International Court of Justice would be called upon to decide 
what is the correct interpretation. In dealing with such problems, the 
Court could obviously use the history of the disputed article.’’ 


P. N. Drost, says in “The Crime of State,” Vol. II: Genocide (1959) 
(pp. 101-102) : 


‘‘In the discussions many delegations expressed the opinion that 
Article VI was not meant to solve questions of conflicting or concurrent 
criminal jurisdiction. Its purpose was merely to lay down the duty 
of punishment of the State in whose territory the act of genocide was 
committed. (U.N. Doc. A/C.6/SR. 132) ... It seems clear that the 
Article does not forbid a Contracting Power to exercise jurisdiction 
in accordance with its national rules on the criminal competence of 
its domestic courts. General international law does not prohibit a 
state to punish aliens for acts committed abroad against nationals.’’ 


. The learned author proceeds to say on p. 181: 


“ Also the courts of the country to which the criminals belong by 
reason of nationality, were expressly mentioned in the debates as 
being competent, if the lex fort so admits, to exercise penal jurisdiction 
in cases arising abroad. The forum patriae rei was recognized as 
equally competent under the domestic law applying in such case the 
principle of active personality. But then, many states apply in cer- 
tain cases the principle of protective jurisdiction which authorizes 
the exercise of jurisdiction over aliens in respect of crimes com- 
mitted abroad when the interests of the state are seriously involved. 
When the victim of physical crime is a national of the state which 
has arrested the culprit, the principle of passive personality may come 
the case. 

“By way of exception—and the crime of genocide surely must be 
considered exceptional in this respect—the principle of universal 
repression is applied to crimes which have been committed neither 
by nor against nationals nor against public interests nor on the 
territory of the state whose courts are considered competent never- 
theless to exercise criminal jurisdiction by reason of the international 
concern of the crime or the international interest of its repression. 
None of these forms of complementary competence additional to the 
territorial jurisdiction as basic competence of the domestic courts 
has been excluded under Article VI of the present Convention. 
There was no need to stipulate these jurisdictional powers which all 
states possess unless particular provisions of international law pro- 
hibit or limit the exercise.’’ 
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24, This convention may be joined to the four Geneva conventions of 
12.8.49: 


(Geneva Conventions for 1) the Amelioration of the Condition of 
the Wounded and Sick in Armed Forces in the Field, 2) of the 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 
3) Relative to the Treatment of Prisoners at War, 4) Relative to 
the Protection of Civilian Persons in Time of War). 


These conventions provide that— 


“Each High Contracting Party shall be under the obligation to 
search for persons alleged to have committed, or to have ordered to 
be committed, such grave breaches (of the Convention as defined in 
the following Article), and shall bring such persons, regardless of 
their nationality, before its own courts. It may also, if it prefers, 
and in accordance with the provisions of its own legislation, hand 
such persons over for trial to another High Contracting Party con- 
cerned, provided such High Contracting Party has made out a prima 
facie case.” 


{Article 49 of convention No. 1, Article 50 of convention No. 2, Article 129 
of convention No. 3 and Article 146 of convention No. 4). Here is estab- 
lished the principle of ‘‘universality of jurisdiction with respect to war 
crimes,’’ as compulsory jurisdiction of the High Contracting Parties, an 
obligation from which none of them may withdraw and which none of 
them may waive (as expressly stated in the above-mentioned convention). 
That obligation is binding not only on the belligerents, but also on the 
neutrals among them. See British Manual of Military Law, Part IN (The 
Law of War on Land), 1958, para. 282, note 2. M. Greenspan, The Modern 
Law of Land Warfare, 1959, p. 503. 

25. On the other hand, in the convention for the prevention and punish- 
ment of genocide States-Members of the United Nations have not reached 
quite so far-reaching an agreement, but have contented themselves with 
the determination of territorial jurisdiction as a compulsory minimum. 
It is the consensus of opinion that the absence from this convention of a 
provision establishing the principle of universality (and, with that, the 
failure to constitute an international criminal tribunal) is a grave defect 
in the convention which is likely to weaken the joint efforts for the pre- 
vention of the commission of this abhorrent crime and the punishment of 
its perpetrators, but there is nothing in this defect to make us deduce 
any tendency against the principle of the universality of jurisdiction with 
respect to the crime in question. It is clear that the specification in 
Article 6 of the territorial jurisdiction, apart from the jurisdiction of 
the non-existent international tribunal, is not exhaustive, and every 
sovereign State may exercise its existing powers within the limits of 
customary international law, and there is nothing in the adherence of a 
country to the convention to waive powers which are mentioned in 
Article 6. It is in conformity with this view that the law for the Preven- 
tion and Punishment of Genocide, 5710-1950, provided in Article 5 that 
‘fany person who did outside of Israel an act which is an offence under 
this law may be tried and punished in Israel as though he did the act in 
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Israel.” This law does not apply with retroactive effect and does not 
therefore pertain to the offences dealt with in this case. Our view as to 
the universality of jurisdiction is not based on this law or on this inter- 
pretation of Article 6 of the convention, but derives from the basic nature 
of the crime of genocide as a crime of utmost gravity under international 
law. The significance and relevance of the treaty to this case is in the 
confirmation of the international nature of the crime, a confirmation 
which was unanimously given by the United Nations Assembly and to 
which also adhered, among other peoples, the German people (in 1954 
the German Federal Republic adhered to the convention and enacted a law 
(BGBL II, 729) which gave effect to the convention in Germany, and 
added to the German criminal law Article 220A against genocide (Vélker- 
mord), a crime defined according to Article 2 of the convention). The 
‘‘erime against the Jewish people’’ under section 1 of the Israel law 
constitutes a crime of ‘‘genocide’’ within the meaning of Article 2 of 
the convention, and inasmuch as it is a crime under the law of nations, 
Israel’s legislative authority and judicial jurisdiction in this matter is 
based upon the law of nations. 

26. As to the crimes defined in Article 6 of the Charter of the Inter- 
national Military Tribunal, that Tribunal said in its judgment on the 
“principal war criminals’? (IMT Vol. 1, p. 218) inter alia: 


‘‘The Charter is not an arbitrary exercise of power on the part 
of the victorious Nations, but in the view of the Tribunal, as will be 
shown, it is the expression of international law existing at the time 
of its creation; and to that extent is itself a contribution to inter- 
national law.’’ 


As regards the crimes defined in the Control Council Law No. 10 which 
was taken as a basis, among other cases, for 12 important cases tried by 
the United States Military Tribunals in Nuremberg, it was stated in the 
judgment passed on the ‘‘Jurists’’ (‘‘ Justice Case’’, Trials of War Crim- 
inals, Vol. III, 954 ff) (p. 968): 


“The IMT Charter, the IMT judgment, and Control Council Law 
10 are merely ‘great new cases in the book of international Jaw.’ 
Surely C.C. Law 10, which was enacted by the authorised repre- 
sentatives of the four greatest Powers on earth, is entitled to judicial 
respect when it states, ‘‘Each of the following acts is recognized as a 
crime.” Surely the requisite international approval and acquiescence 
is established when 23 states, including all of the great Powers, have 
approved the London Agreement and the IMT Charter without dis- 
sent from any state. Surely the IMT Charter must be deemed 
declaratory of the principles of international law in view of its recog- 
nition as such by the General Assembly of the United Nations.’’ 


The judgment then proceeds to quote from the resolution which was 
unanimously adopted on 11.12.46 by the United Nations Assembly the 
words— 


“The General Assembly ... affirms the principles of international 
law recognized by the Charter of the Nuernberg Tribunal and the 
judgment of the Tribunal.” 
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Proceeding, the judgment draws a distinction between the substantive 
principles of international law which lay down that ‘‘war crimes” and 
‘crimes against humanity’? whenever and wherever they were com- 
mitted, and the actual enforcement of these universal principles which 
may come up against barriers of national sovereignty. 


‘We are empowered to determine the guilt or innocence of persons 
accused of acts described as ‘war crimes’ and ‘crimes against 
humanity’ under rules of international law. At this point, in 
connection with cherished doctrines of national sovereignty, it is 
important to distinguish between the rules of common international 
law which are of universal and superior authority on the one hand, 
and the provisions for enforcement of those rules which are by no 
means universal on the other. ... As to the punishment of persons 
guilty of violating the laws and customs of war (war crimes in the 
narrow sense), it has always been recognized that tribunals may be 
established and punishment imposed by the state into whose hands 
the perpetrators fall. These rules of international law were recog- 
nized as paramount, and jurisdiction to enforce them by the injured 
belligerent government whether within the territorial boundaries of 
the state or in occupied territory, has been unquestioned. (Es parte 
Quirin, 317 U.S. 1; In re: Yamashita, 327 U.S. 1, 90 L, Ed.) However, 
enforcement of international law has been traditionally subject to 
practical limitation. Within the territorial boundaries of a state 
having a recognized, functioning government presently in the exercise 
of sovereign power throughout its territory, a violator of the rules of 
international law could be punished only by the authority of the 
officials of that state. The law is universal, but such a state reserves 
unto itself the exclusive power within its boundaries to apply or 
withhold sanctions. ... Applying these principles, it appears that 
the power to punish violators of international law in Germany is 
not solely dependent on the enactment of rules of substantive penal 
law applicable only in Germany. . . . Only by giving consideration to 
the extraordinary and temporary situation in Germany can the pro- 
cedure here be harmonized with established principles of national 
sovereignty. In Germany an international body (the Control Coun- 
cil) has assumed and exercised the power to establish judicial ma- 
chinery for the punishment of those who have violated the rules of 
the common international law, a power which no international 
authority without consent could assume or exercise within a state 
having a national government presently in the exercise of its sov- 
ereign powers.’’ 


It is clear from these pronouncements that the contention that the Nurem- 
berg International Military Tribunal and the tribunals which were estab- 
lished in Germany by virtue of the Control Council Law No. 10 derive 
their jurisdiction from the capitulation and lack of sovereignty of Germany 
at that time, is true only with respect to the direct exercise of criminal 
territorial jurisdiction in Germany, such as was exercised by the above- 
mentioned tribunals, but she has adopted for herself substantive rules of 
universal validity in the law under discussion, the rules of international 
law on the subject of “war crime” and ‘‘crime against humanity.’’ The 
judgment proceeds to say (p. 983): 
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“Whether the crime against humanity is the product of statute or 
of common international law, or, as we believe, of both, we find no 
injustice to persons tried for such crimes. They are chargeable with 
knowledge that such acts were wrong and were punishable when 
committed.’’ i 


It is hardly necessary to add that the ‘‘crime against the Jewish people,” 
which constitutes the crime of ‘‘genocide”’ is nothing but the gravest type 
of ‘‘crime against humanity’’ (and all the more so because both under 
Israel law and under the convention a special intention is requisite for 
its commission, an intention that is not required for the commission of a 
‘‘erime against humanity’’). Therefore, all that has been said in the 
Nuremberg principles on the ‘‘erime against humanity’’ applies a fortiori 
to the ‘‘crime against the Jewish people.’’ If authority is needed for 
this, we find it in the same judgment, which says: 


“As the prime illustration of a crime against humanity under C.C. 
Law 10, which by reason of its magnitude and its international 
repercussions has been recognized as a violation of common inter- 
national law, we cite ‘genocide’. . .”’ 


It is not necessary to recapitulate in Jerusalem, 15 years after Nurem- 
berg, the grounds for the legal rule on the ‘‘crime against humanity,” 
for these terms are written in blood, in the torrents of the blood of the 
Jewish people which was shed. ‘‘That law,’’ said Aroneanu in 1948, 
‘‘was born in the crematoria, and woe to him who will try to stifle it.” 


(‘‘Cette loi est née dans les fours crématoires; et malheur à celui 
qui tenterait de l’étouffer.’’) 


(Quoted by Boissarie in his introduction to Eugène Aroneanu, Le Crime 
contre 1’Humanité, 1961.) 

The judgment against the Operation Groups of 10.4.48, (Einsatzgruppen 
Case), TWC IV, 411 f. (p. 498) says on the same subject: 


‘‘Although the Nuernberg trials represent the first time that inter- 
national tribunals have adjudicated crimes against humanity as an 
international offense, this does not, as already indicated, mean that 
a new offense has been added to the list of transgressions of man. 
Nuernberg has only demonstrated how humanity can be defended in 
court, and it is inconceivable that with this precedent extant, the 
law of humanity should ever lack for a tribunal. 

‘Where law exists a court will rise. Thus, the court of humanity, 
if it may be so termed, will never adjourn.”’ 


27. We have already dealt with the ‘principle of legality’ that postu- 
lates ‘‘Nullum crimen sine lege, nulla poena sine lege,’ and what has 
been stated above with respect to the municipal law is also applicable 
to international law. In the Judgment against the ‘‘Major War Crimi- 
nals’’ it is stated (p. 219): 


‘‘In the first place, it is to be observed that the maxim nullum crimen 
sine lege is not a limitation of sovereignty, but it is in general a 
principle of justice.”’ 
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That is to say, the penal jurisdiction of a State with respect to crimes 
committed by ‘foreign offenders’ insofar as it does not conflict on other 
grounds with the principles of international law, is not limited by the 
prohibition of retroactive effect. 

It is indeed difficult to find a more convincing instance of a just retro- 
active legislation than the legislation providing for the punishment of 
war criminals and criminals against humanity and against the Jewish 
people, and all the reasons justifying the Nuremberg judgments justify 
eo ¿pse the retroactive legislation of the Israel legislator. We have already 
referred to the decisive ground of the existence of a ‘‘criminal intent” 
(mens rea), and this ground recurs in all the Nuremberg judgments. 
The accused in this case is charged with the implementation of the plan 
for the ‘‘final solution of the problem of the Jews.’’ Can any one in his 
reason doubt the absolute criminality of such acts? As stated in the 
Judgment in the case of ‘‘Operation Groups’’ (p. 459): 


“, .. There is (not) any taint of ex-post-facto-ism in the law of 
murder.”’ 


The Netherlands law of 10.7.47 which amends the preceding law (of 
22.10.43) may serve as an example of municipal retroactive legislation, 
in that it added Article 27(A) which provides: 


“He who during the time of the present war and while in the forces 
of service of the enemy State is guilty of a war crime or any crime 
against humanity as defined in Art. 6 under (b) or (e) of the 
Charter belonging to the London Agreement of 8th August, 1945 
... Shall, if such crime contains at the same time the elements of 
an act punishable according to Netherlands law, receive the punish- 
ment laid down for such act.” 


On the strength of such retroactive adoption of the definition of crimes 
according to the Nuremberg Charter the Senior Commander of the S.S. 
and Police in Holland, Rauter, was sentenced to death by a Special Tri- 
bunal, and his appeal was dismissed by the Special Court of Cassation 
(see LRTWC XIV, pp. 89 ff.). The double contention ‘“‘nullum crimen, . 
nulla poena sine lege’’ was dismissed by the Court of Cassation on the 
ground that the Netherlands legislator had abrogated this rule (which is 
expressly laid down in sec. 1 of the Netherlands Criminal Law) with 
respect to crimes of this kind, and that indeed that rule was not adequate 
for these crimes. On p. 120 (sbid.) it is stated: ‘ 


“From what appears above it follows that neither Art. 27(A) of 
the Extraordinary Penal Law Decree nor Art. 6 of the Charter of 
London to which the said Netherlands provision of law refers, had, 
as the result of an altered conception with regard to the unlawfulness - 
thereof, declared after the event to be a crime an act thus far per- 
mitted; ... these provisions have only further defined the juris- 
diction as well as the limits of penal liability and the imposition of 
punishment in respect of acts which already before (their commission) 
were not permitted by international law and were regarded as 
crimes...” 
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“In so far as the appellant considers punishment unlawful because 
his actions, although illegal and criminal, lacked a legal sanction 
provided against them precisély outlined and previously prescribed, 
his objection also fails. 

“<The principle that no act is punishable except in virtue of a legal 
penal provision which had preceded it, has as its object the creation 
of a guarantee of legal security and individual liberty, which legal 
interests would be endangered if acts about which doubts could exist 
as to their deserving punishment were to be considered punishable 
after the event. 


‘This principle, however, bears no absolute character, in the sense 
that its operation may be affected by that of other principles with 
the recognition of which equally important interests of justice are 
concerned. 

“These latter interests do not tolerate that extremely serious viola- 
tions of the generally accepted principles of international law, the 
criminal . . . character of which was already established beyond 
doubt at the time they were committed, should not be considered 
punishable on the sole ground that a previous threat of punishment 
was lacking. It is for this reason that neither the London Charter 
of 1945 nor the judgment of the International Military Tribunal (at 
Nuremberg) in the case of the Major German War Criminals have 
accepted this plea which is contrary to the international concept of 
justice, and which has since been also rejected by the Netherlands 
legislator, as appears from Art. 27(A) of the Extraordinary Penal 
Law Decree.” 


The courts in Germany, too, have rejected the contention that the crimes 
of the Nazis were not prohibited at the time, and that their perpetrators 
did not have the requisite criminal intent. It is stated in the judgment 
of the Supreme Federal Tribunal 1 St/R 563/51 that the expulsions of 
the Jews the object of which was the death of the deportees were a con- 
tinuous crime committed by the principal planners and executants, some- 
thing of which all other executants should have been conscious, for it 
cannot be admitted that they were not aware of the basic principles on 
which human society is based, and which are the common legacy of all 
civilised nations. 

See also BGH 1 St.R 404/60 (NJW 1961, 276), a judgment of 6.12.60 
which deals with the murder of mentally deranged persons on Hitler’s 
orders. The judgment says inter alia (pp. 277, 278) that in 1940, at the 
latest, it was clear to any person who was not too naive, certainly to any 
who were part of the leadership machinery, that the Nazi regime does [did] 
not shrink from the commission of crimes, and that he who took part in 
these crimes could not contend that he had mistakenly assumed that a 
forbidden act was permissible, seeing that these crimes violated basic 
principles of a rule of law. 

The Hebrew rule ‘‘No one may be punished unless he was forewarned,” 
which corresponds to the principle of legality according to the Roman 
rule, hints at the importance of warning that a certain action is prohibited. 
During the World War Allied governments gave the Nazi criminals re- 
current warnings that they would be punished, but these were of no avail. 
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Henry Stimson was right when he said, as cited in the Judgment on 
“The Jurists” (p. 976) : 


“It was the Nazi confidence that we would never chase and catch 
them, and not a misunderstanding of our opinion of them, that led 
them to commit their crimes. Our offense was thus that of the man 
who passed by on the.other side. That we have finally recognized 
our negligence and named the criminals for what they are is a piece of 
righteousness too long delayed by fear.’’ 


28. Learned Counsel seeks to negate the jurisdiction of the State by 
contending that the crimes attributed to the accused in counts 1-12 had 
been committed, according to the Charge Sheet itself, in the course of 
duty, and constitute ‘‘acts of State,’’ acts for which, according to his con- 
tention, only the German State is responsible. In this contention Counsel 
bases himself mainly on the theory of Kelsen, as explained in his works: 


‘‘Collective and Individual Responsibility in International Law with 
Particular Regard to the Punishment of War Criminals” (1943), 33 
California Law Review 530 f; 

‘‘ Peace through Law’’ (1944) p. TL f; 

“í Principles of International Tay” (1952), p. 235 f. 


Learned Counsel bases himself on the rule ‘‘par in parem non habet 
imperium,” that is to say—a sovereign State does not dominate, and does 
not sit in judgment against, another sovereign State, and deduces there-. 
from that a State may not try a person for a criminal act that constitutes 
an ‘‘act of State’’ of another State, without the consent of such other State 
to that person’s trial. In the view of Kelsen only the State in whose be- 
half the ‘‘organ’’ (ruler or official) had acted is responsible for the viola- 
tion, through such act, of international law, [for] which the perpetrator 
himself is not responsible (with the two. exceptions of espionage and war 
treason). 

The theory of ‘‘ Act of State’’ was repudiated by the International Mili- 
tary Tribunal at Nuremberg, when it said (pp. 222-228) :` 


“Tt was submitted that international law is concerned with the 
actions of sovereign States, and provides no punishment for individ- 
uals; and further, that where the act in question is an act of State, 
those who carry it out are not personally responsible, but are pro- 
tected by the doctrine of the sovereignty of the State. In the opinion 
of the Tribunal, both these submissions must be rejected. That inter- 
national law imposes duties and liabilities upon individuals as well 
as upon States has long been recognized. In the recent case of 
Ea Parte Quirin (1942), 317 U.S. 1, before the Supreme Court of the 
United States, persons were charged during the war with landing in 
the United States for purposes of spying and sabotage. The late 
Chief Justice Stone, speaking for the Court said: 


‘From the very beginning of its history this Court has applied the 
law of war as including that part of the law of nations which 
prescribes for the conduct of war, the status, rights, and duties of 
enemy nations as well as enemy individuals.’ 
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He went on to give a list of cases tried by the Courts, where in- 
dividual offenders were charged with offenses against the laws of 
nations, and particularly the laws of war. Many other authorities 
could be cited, but enough has been said to show that individuals can 
be punished for violations of international law. Crimes against 
international law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can the 
provisions of international law be enforced... . The principle of 
international law which, under certain circumstances, protects the 
representatives of a state, cannot be applied to acts which are con- 
demned as criminal by international law. The authors of these acts 
cannot shelter themselves behind their official position in order to be 
freed from punishment in appropriate proceedings. Article 7 of the 
Charter expressly declares: 


‘The official position of defendants, whether as heads of States, or 
responsible officials in Government departments, shall not be con- 
sidered as freeing them from responsibility, or mitigating punish- 
ment.’ 
On the other hand the very essence of the Charter is that individuals 
have international duties which transcend the national obligations of 
obedience imposed by the individual state. He who violates the laws 
of war cannot obtain immunity while acting in pursuance of the 
authority of the state if the state in authorising action moves outside 
its competence under international law.’’ 


It is clear from the context that the last sentence was not meant, as 
Counsel contends, to limit the rule of the ‘‘violation of the laws of war’’ 
alone. The Court expressly said, as quoted above, that ‘‘the principle 
of international law [which] under certain circumstances protects the rep- 
resentatives of a State cannot be applied to acts which are condemned as 
criminal by international law.” 

Indeed, the theory of Kelsen and his disciples (See Counsel’s written 
brief pp. 14-35), and also the ‘limited’ theories referred to by Learned 
Counsel (sbid.) are inadmissible. The precedents adduced as authorities 
for this theory e.g. Schooner Exchange v. McF'addon (1812) 7 Cranch 116, 
the memorandum of the American Secretary of State on the subject of the 
‘*Caroline,’’ t.e. People v. MeLeod (See Moore, Digest of International 
Law II, para. 175), and other precedents, do not fit the realities in Nazi 
Germany. A State that plans and implements a ‘‘final solution’’ cannot 
be treated as ‘‘Par in parem,” but only as a gang of criminals. In the 
judgment on ‘‘The Jurists’’ it is said (p. 984): 


‘*The very essence of the prosecution: case is that the laws, the Hit- 
lerian decrees and the Draconic, corrupt, and perverted Nazi judicial 
system themselves constituted the substance of war crimes and crimes 
against humanity and that participation in the enactment and en- 
forcement of them amounts to complicity in crime. We have pointed 
out that governmental participation is a material element of the 
crime against humanity. Only when official organs of sovereignty 
participated in atrocities and persecutions did those crimes assume 
international proportions. It can scarcely be said that governmental 
participation, the proof of which is necessary for conviction, can 
also be a defense to the charge.” 
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Drost says in his ‘‘The Crime of State (Humanicide)’’ pp. 310-811 
(under the caption—‘‘State Crime as Act of State”): 


‘“ Any state officer irrespective of his rank or function, would neces- 
sarily go unpunished if his acts of state were considered internationally 
as the sovereign acts of a legal person. The person who really acted 
on behalf of the state, would be twice removed from penal justice 
since the entity whom he represented, by its very nature would be 
doubly immune from punishment, once physically and once legally. 
The natural person escapes scotfree between the legal loopholes of 
state personality and state sovereignty. But then, this reasoning in 
respect of these too much laboured juristic conceptions should not be 
carried into the province of penal law. 

‘‘Immunity for acts of state constitutes the negation of international 
criminal law which indeed derives the necessity of its existence 
exactly from the very fact that acts of state often have a criminal 
character for which the morally responsible officer of state should 
be made penally liable.’’ 


The contention of Learned Counsel that it is not the acensed but the 
State in whose behalf he had acted, that is responsible for his criminal 
acts is only true in its second part. It is true that under international 


law 


Germany bears not only moral, but also legal, responsibility for all 


the crimes that were committed as its own ‘‘Acts of State,” including the 
crimes attributed to the accused. But that responsibility does not detract 


one 
See 


See 


iota from the personal responsibility of the accused for his acts. 
Oppenheim-Lauterpacht, § 156 b: 


‘“‘The responsibility of States is not limited to restitution or to dam- 
ages of a penal character. The State, and those acting on its behalf, 
bear criminal responsibility for such violations of international law | 
as by reason of their gravity, their ruthlessness, and their contempt 
for human life place them within the category of criminal acts as 


generally understood in the law of civilised countries. Thus if the ` ` 


Government of a State were to order the wholesale massacre of aliens 
resident within its territory the responsibility of the State and of 
the individuals responsible for the ordering and the execution of the 
outrage would be of a criminal character.”’ 

‘“, .. It is impossible to admit that individuals, by grouping them- 
selves into States and thus increasing immeasurably their potentiali- 
ties for evil, can confer upon themselves a degree of immunity from 
eriminal liability and its consequences which they do not enjoy when 
acting in isolation. Moreover, the extreme drastic consequences of 
criminal responsibility of States are capable of modification in the 
sense that such responsibility is additional to and not exclusive of 
the international criminal liability of the individuals guilty of crimes 
committed in violation of International Law.’’ 


also thid. § 153a (p. 341): © 
‘¢. , . No innovation was implied in the Charter annexed to the Agree- 
ment of August 8, 1945, for the punishment of the Major War Crimi- 
nals of the European Axis inasmuch as it decreed individual responsi- 
bility for war crimes proper and for what it described as crimes 
against humanity. For the laws of humanity which are not de- 
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pendent upon positive enactment, are binding, by their very nature, 
upon human beings as such.” 


The repudiation of the contention as to an ‘act of State’ is one of the 
principles of international law that were acknowledged by the Charter and 
Judgment of the Nuremberg Tribunal, and were unanimously affirmed 
by the United Nations Assembly in its Resolution of 11.12.46. In the 
formulation (on the directions of the Assembly in its resolution No. II 
177) by the International Law Commission of the United Nations, of these 
acknowledged principles, this principle appears as Principle No. 3: 


“The fact that a person who committed an act which constitutes a 
crime under international law acted as Head of State or responsible 
Government official does not relieve him from responsibility under 
international law.’’ 


In resolution No. 96(I) of 11.12.46, too, in which the UN Assembly 
unanimously affirmed that ‘genocide’ is a ‘crime under international law’ 
it is stated that ‘‘principal offenders and associates, whether private in- 
dividuals, public officials or statesmen’’ must be punished for the com- 
mission of this crime, while the Convention for the Prevention and Punish- 
ment of Genocide expressly provides in Art. IV: 


‘Persons committing genocide or any of the other acts enumerated 
in Article III shall be punished, whether they are constitutionally re- 
sponsible rulers, public officials or private individuals.’’ 


This article affirms a principle acknowledged by all civilised nations, in 
the words of the International Court of Justice in its Advisory Opinion 
referred to, and inasmuch as Germany too has adhered to this Convention, 
it is possible that even according to Kelsen, who requires an international 
convention or the consent of the State concerned, there is no longer any 
cause for pleading ‘an Act of State.’ But the rejection of this plea does 
not depend on the affirmation of this principle by Germany, for the plea 
had already been invalidated by the law of nations. 

For these reasons we dismiss the contention as to ‘Act of State.’ 

29. In his written brief (pp. 48-50) Learned Counsel has based himself 
on the exclusive interpretation of the term ‘a crime against humanity’ 
given by the Nuremberg International Tribunal according to Art. 6(1) 
of the Charter, which excludes from its jurisdiction many crimes of this 
kind which had been committed by Germany before the outbreak of the 
war. In its Judgment on the Major War Criminals the Tribunal said 
(p. 254): 


‘To constitute Crimes against Humanity, the acts relied on before 
the outbreak of war must have been in execution of, or in connection 
with, any crime within the jurisdiction of the Tribunal. The Tri- 
bunal is of the opinion that revolting and horrible as many of these 
crimes were, it has not been satisfactorily proved that they were 
done in execution of, or in connection with, any such crime. The 
Tribunal therefore cannot make a general declaration that the acts 
before 1939 were Crimes against Humanity within the meaning of 
the Charter.’’ 
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It is our view that no conclusion may be drawn from this interpretation 
of the Charter, for it is based on an express proviso to Art. 6(c) of the 
Charter, which does not appear in the definition of ‘‘crime against human- 
ity” in Art. II 1(c) of the Control Council Law No. 10. The last-words 
in the extract cited above: ‘‘crimes against humanity within the meaning 
of the Charter” indicate that but for the special proviso to Art. 6(e) the 
Tribunal would have deemed these crimes ‘‘crimes against humanity.’’ 
It is true that notwithstanding the conspicuous omission of this proviso 
from the Control Council Law No. 10 two of the American Military Tri- 
bunals have decided in subsequent cases (the ‘Flick Case’ and the ‘‘Min- 
istries Case’) to apply the above-mentioned proviso to the last-mentioned 
law; but two other Tribunals have expressed a contrary opinion (in the 
‘Operation Groups’ and the ‘Jurists’ cases), and we think that their 
opinion, which conforms to the letter of the law, is correct. See also the 
reasons—to us convincing—advanced by the Chief American Prosecutor 
General Taylor in his argument in the ‘Jurists’ case. It must be noted that 
judgments under the Control Council Law No. 10 applied the definition of 
“erime against. humanity’’ to all crimes of this order which were com- 
mitted during the period of the Nazi regime, i.e. from 30.1.83. See H. 
Meyerowttz, ‘‘La représsion par les Tribunaux Alemands des Crimes 
contre l'Humanité,” 1960, 233. 

No practical importance attaches to this question for the purpose of this 
case, seeing that most of the crimes attributed to the accused were com- 
mitted during the war or in connection with it (according to the Nurem- 
berg Judgment Hitler’s invasions of Austria and Czechoslovakia consti- 
tute ‘‘crimes within the jurisdiction of the Tribunal,’’ within the meaning 
of the proviso to Art. 6(3), see sbid. Vol. 22, pp. 643, 662). At all events 
it seems to us, in the light of the general definition in the Control Council 
Law No. 10, of ‘‘a crime against humanity’’ that the proviso to Art. 6(3) 
of the Charter does not limit the substantive nature of a ‘‘erime against 
humanity’’ under international law, but has only limited the jurisdiction 
of the Nuremberg Tribunal to try crimes of this kind which are bound up 
with ‘‘war crimes’’ or ‘‘crimes against peace.’’ See also Oppenheim- 
Lauterpacht (Tth ed.) II, para. 257, p..579, note (5) and authorities there 
cited. 

30. We have discussed at length the international character of the 
erimes in question because this offers the broadest possible, though not the 
only, basis for Israel’s jurisdiction according to the law of nations. No 
less important from the point of view of international law is the special 
connection the State of Israel has with such crimes, seeing that the people 
of Israel (Am Israel)—the Jewish people (Ha’am Ha’yehudi—to use the 
term in the Israel legislation)—constituted the target and the victim of 
most of the erimes in question. The State of Israel’s ‘‘right to punish” 
the accused derives, in our view, from two cumulative sources: a universal 
source (pertaining to the whole of mankind) which vests the right to 
prosecute and punish crimes of this order in every State within the 
family of nations; and a specific or national source which gives the victim 
nation the right to try any who assault their existence. 
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This second foundation of penal jurisdiction conforms, according to 
the acknowledged terminology, to the protective principle or the compé- 
tence réelle. In England, which, until a short time ago, was considered 
a country that does not rely on such jurisdiction (see again Harvard Re- 
search in International Law, Jurisdiction with Respect to Crime, 1935, 
AJIL, Vol. 29 (Suppl.) 544) it was said in Joyce v. D.PP. [1946] A.C. 
347 (p. 372): 


“The second point of appeal ... was that in any case no English 
Court has jurisdiction to try an alien for a crime committed abroad. 
. . . There is, I think, a short answer to this point. The statute in 
question deals with the crime of treason committed within or... 
without the realm. . . . No principle of comity demands that a state 
should ignore the crime of treason committed against it outside its 
territory. On the contrary a proper regard for its own security re- 
quires that all those who commit that crime, whether they commit 
it within or without the realm, should be amenable to its laws.’’ 


Oppenheim-Lauterpacht I § 147, p. 333 says that the penal jurisdiction 
of the State includes 


“crimes injuring its subjects or serious crimes against its own safety.” 


Most European countries go much farther than this (See Harvard Re- 
search, tbid., p. 546 et seq.). 

31. Dahm says in his ‘‘Zur Problematik des Voelkerstrafrechts,’’ 1956 
p. 28, that the protective principle is not confined to foreign offences that 
threaten the ‘‘vital interests’’ of the State, and goes on to explain (pp. 
38-89) in his reference to ‘‘immanent limitations’’ of the jurisdiction of 
the State that a departure therefrom would constitute an ‘‘abuse’’ of its 
sovereignty. He says: 


“Penal jurisdiction is not a matter for everyone to exercise. There 
must be a ‘‘linking point,’’ a legal connection that links the punisher 
with the punished. The State may, insofar as international law 
does not contain rules contradicting this, punish only persons and acts 
which concern tt more than they concern other States” (italics by 
author). 


Learned Counsel has summed up his pleadings against the jurisdiction 
of the Israel legislator by stressing (Session 5, pp. 17-20) that under 
international law there must be a connection between the State and the 
person who committed the crime, and that in the absence of an ‘‘acknowl- 
edged linking point’’ it was ultra vires the State to inflict punishment for 
foreign offences. 

The doctrine of the ‘“‘ Linking point’’ is not new. Dahm (ibid.) bases him- 
self on Mendelssohn-Bartholdy, Vergleichende Darstellung des deutschen 
und auslaendischen Strafrechts, Allg. Teil VI (1908) 111 ff. And Men- 
delssohn-Bartholdy himself (ibid.) quotes Rolin-Jaequemyns as having said 
in 1874: 


‘Tout le monde est d’accord sur ce point qu’il faut un lien de droit 
entre celui qui punit et celui qui subit le chatiment.”’ 
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32. We have already stated above the view of Grotius on ‘‘the right to 
punish,” a view which is also based on a ‘‘linking point’’ between the 
criminal and his victim: Grotius holds that the very commission of the 
crime creates a legal connection between the offender and the victim, 
and one that vests in the victim the right to punish the offender or demand 
his punishment. According to natural justice the victim may himself 
punish the offender, but the organisation of society has delegated that 
natural right to the sovereign State. One of the main objects of the 
punishment is—continues the author of ‘‘The Law of Peace and War” 
(Book 2, chapter 20)—to ensure that ‘‘the victim shall not in future 
suffer a similar infliction at the hands of the same person or at the hands 
of others’’ (‘‘ne post hac tale quid patiatur aut ab eodem aut ab aliis’’). 

Grotius also quotes an ancient authority who said that the punishment 
is necessary to ‘‘defend the honour or the authority of him who was hurt 
by the offence so that the failure to punish may not cause his degradation” ; 


(‘‘dignitas auctoritasve ejus in quem est peccatum tuenda est, ne 
praetermissa animadversio contemtum ejus pariat et honorem levet’’), 


and he adds that all that has been said of the jurisdiction applies to the 
infringement of all his rights, And again: 


‘Ne ab aliis laedatur qui laesus est punitione non quavis, sed aperta 
atque conspicua quae ad exemplum pertinet obtinetur.’’ 


(‘In order that the victim may not be hurt by others, there must be no 
mere punishment but a public and striking punishment that will serve 
as an example.’’) 

Not all jurists use the term ‘‘linking point’’ in an equal connotation. 
Thus Mendelssohn-Bartholdy holds the opinion that the sovereignty of a 
country, in determining its penal jurisdiction is unlimited, and he resorts 
to the ‘‘linking point’’ doctrine solely as a scientific device for the classifi- 
cation of the offences specified in positive law: ‘‘The number of linking 
points is as large as the number of offences’’ (ibid. p. 112). On the 
other hand, Hyde (¢bid., p. 804) demands, as already mentioned, 


“a close and definite connection between that act and the prosecutor, 
and one which is commonly acknowledged to excuse the exercise of 
jurisdiction. There are few situations where the requisite connection 
is deemed to exist ... The connection .. . is... apparent when 
the act complained of i ig to be etd regarded as directed against the 
safety of the prosecuting Sta 


Between these two extreme views is the view of Dahm (sbid.). 
Notwithstanding the difference of opinion as to the closeness of the 
requisite link, the very term ‘‘connection”’ or ‘‘linking point’’ is useful 
for the elucidation of the problem before us. The question is: What is the 
special connection between the State of Israel and the offences attributed 
to the accused, and whether this connection is sufficiently close to form 
.a foundation for Israel’s right of punishment as against the accused. This 
is no merely technical question but a wide and universal one; for the 
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principles of international law are wide and universal principles and no 
articles in an express code. 

33. When the question is presented in its widest form, as stated above, 
it seems to us that there can be no doubt as to what the answer will be. 
The ‘‘linking point” between Israel and the accused (and for that matter 
between Israel and any person accused of a crime against the Jewish 
people under this Law) is striking and glaring in a ‘‘crime manifest 
against the Jewish people,” a crime that postulates an intention to ex- 
terminate the Jewish people in whole or in part. Indeed, even without 
such specific definition—and it must be noted that the draft law had 
only defined ‘‘crimes against humanity’’ and ‘‘war crimes” (Bills of Law 
of the year 5710 No. 36, p. 119)—there was a subsisting ‘‘linking point,” 
seeing that most of the Nazi crimes of this kind were perpetrated against 
the Jewish people; but viewed in the light of the definition of ‘‘crime 
against the Jewish people,” the legal position is clearer. The ‘‘crime 
against the Jewish people,’’ as defined in the Law, constitutes in effect 
an attempt to exterminate the Jewish people, or a partial extermination 
of the Jewish people. If there is an effective link (and not necessarily 
an identity) between the State of Israel and the Jewish people, then a 
erime intended to exterminate the Jewish people has a very striking con- 
nection with the State of Israel. 

34. The connection between the State of Israel and the Jewish people 
needs no explanation. The State of Israel was established and recognised 
as the State of the Jews. The proclamation of Iyar 5, 5705 (14.5.48) 
(Official Gazette No. 1) opens with the words: ‘‘It was in the Land of 
Israel that the Jewish people was born,’’ dwells on the history of the 
Jewish people from ancient times until the Second World War, refers 
to the Resolution of the United Nations Assembly of 29.11.47 which 
demands the establishment of a Jewish State in Eretz Israel, determines 
the ‘‘natural right of the Jewish people to be, like every other people, 
self-governing, in its sovereign State.” It would appear that there is 
hardly need for any further proof of the very obvious connection between 
the Jewish people and the State of Israel: this is the sovereign State of the 
Jewish people. 

Moreover, the proclamation of the establishment of the State of Israel 
makes mention of the very special tragic link between the Nazi crimes, 
which form the theme of the law in question, and the establishment of 
the State: 


‘“The recent holocaust which consumed millions of Jews in Europe, 
provides fresh and unmistakable proof of the necessity of solving 
‘tthe problem of the homelessness and lack of independence of the 
Jewish people by re-establishing the Jewish State which would fling 
open the gates of the fatherland to every Jew and would endow the 
Jewish people with equality of status within the family of nations. 

“The remnants of the disastrous slaughter of the Nazis in Europe 
together with Jews from other lands persisted in making their way 
to the Land of Israel in defiance of all difficulties, obstacles and 
dangers. They have not ceased to claim their right to a life of 
dignity, freedom and honest toil in their ancestral home. 
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“In the Second World War the Jewish people in Palestine made its 
full contribution to the struggle of the freedom and peace-loving 
nations against the Nazi forces of evil. Its war effort and the blood 
of its soldiers entitled it to rank with the peoples that made the 
covenant of the United Nations.” 


These words are no mere rhetoric, but historical facts, which international 
law does not ignore. 

In the light of the recognition by the United Nations of the right of 
the Jewish people to establish their State, and in the light of the recogni- 
tion of the established Jewish State by the family of nations, the connec- 
tion between the Jewish people and the State of Israel constitutes an 
integral part of the law of nations. . . 

36. Counsel contended that the protective principle cannot apply to 
this case because that principle is designed to protect only an existing 
State, its security and its interests, while the State of Israel had not 
existed at the time of the commission of the crime. He further submitted 
that the same contention was effective with respect to the principle of 
the ‘‘passive personality’? which stemmed from the protective principle, 
and of which some States have made use for the protection of their citizens 
abroad through their penal legislation. Counsel pointed out that in view 
of the absence of a sovereign Jewish State at the time of the catastrophe 
the victims of the Nazis were not, at the time they were murdered, citizens 
of the State of Israel. 

In our view Learned Counsel errs when he examines the protective 
principle in this retroactive law according to the time of the commission 
of the crimes, as is the case in an ordinary law. This law was enacted in 
1950 with a view to its application during a specified period which had 
terminated five years before its enactment. The protected interest of 
the State recognised by the protective principle is in this case the interest 
existing at the time of the enactment of the law, and we have already 
dwelt on the importance of the moral and protective task which this law 
is designed to perform in the State of Israel. 

37, The retroactive application of the law to a period precedent to the 
establishment of the State of Israel does not in itself constitute in respect 
to the accused (and for that matter, to any accused under this law) a 
problem on which we have already dwelt above. Goodhart says in his 
“The Legality of the Nurnberg Trial,” Juridical Review, April 1946, 
(p. 8), inter alia: 


‘Many of the national courts now functioning in the liberated 
countries have been established recently, but no one has argued that 
they are not competent to try the cases that arose before their estab- 
lishment. . No defendant can complain that he is being tried by 
a Court which did not exist when he committed the act.” 


What is here said of a court which did not exist at the time of the 
commission of the crime is also valid with respect to a State which was 
not sovereign at the time of the commission of the crime. The whole 
political landscape of the Continent of occupied Europe has changed after 
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the war; there, too, boundaries have changed as has also changed the 
very identity of States that had existed before, but all this does not con- 
cern the accused. 

38. All this is said in relation to the accused; but may a new State, 
at all, try crimes that were committed before it was established? The 
reply to this question was given in Kate-Cohen v. Attorney-General, 
C.A. 3/48 (Pesakim II, p. 225) wherein it was decided that the Israel 
courts have full jurisdiction to try offences committed before the estab- 
lishment of the State, and that ‘‘in spite of the changes in sovereignty 
there subsisted a continuity of law.’ “I cannot see,” said President 
Smoira, ‘‘why that community in the country against whom the crime 
was committed should not demand the punishment of the offender solely 
because that community is now governed by the Government of Israel 
instead of by the Mandatory Power.” This was said with respect to a 
crime committed in the country, but there is no reason to assume that the 
law would be different with respect to foreign offences. Had the Manda- 
tory legislator enacted at the time an extraterritorial law for the punish- 
ment of war criminals (as, to give one example, the Australian legislator 
had done in the War Criminals Act, 1945, see Section 12) it is clear that 
the Israel Court would have been competent to try under such law of- 
fences which were committed abroad prior to the establishment of the 
State. The principle of continuity also applies to the power to legislate: 
the Israel legislator is empowered to amend or supplement the mandatory 
legislation retroactively, by enacting laws applicable to criminal acts which 
were committed prior to the establishment of the State. 

Indeed, this retroactive law is designed to supplement a gap in the laws 
of Mandatory Palestine, and the interests protected by this law had 
existed also during the period of the Jewish National Home. The Balfour 
Declaration and the Palestine Mandate given by the League of Nations 
to Great Britain constituted an international recognition of the Jewish 
people, (see N. Feinberg, ‘‘The Recognition of the Jewish People in Inter- 
national Law,’’ Jewish Yearbook of International Law 1948, p. 15, and 
authorities there cited), the historical link of the Jewish people with Eretz 
Israel and their right to re-establish their National Home in that country. 
The Jewish people has actually made use of that right, and the National 
Home has grown and developed until it reached a sovereign status. 
During the period preceding the establishment of the sovereign State the 
Jewish National Home may be seen as reflecting the rule ‘‘nasciturus 
pro jam nato habetur” (see Feinberg tbid.). The Jewish ‘‘Yishuv’’ in 
Palestine constituted during that period a ‘‘State-on-the-way,’’ as it were, 
which reached in due time a sovereign status. The want of sovereignty 
made it impossible for the Jewish ‘‘Yishuv’’ in the country to enact a 
criminal law against the Nazi crimes at the time of the commission 
thereof, but these crimes were also directed against that ‘‘Yishuv’’ who 
constituted an integral part of the Jewish people, and the enactment with 
retroactive application of the law in question by the State of Israel filled 
the need which had already existed previously. 
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The historical facts explain the background of the legislation in ques- 
tion; but it seems to us that from a legal point of view the power of the 
new State to enact retroactive legislation does not depend on that back- 
ground alone, and is not conditioned by the continuity of law between 
Palestine and the State of Israel. Let us take an extreme example and 
assume that the Gypsy survivors, an ethnic group or a nation who were 

_ also, like the Jewish people, victims of the ‘‘erime of genocide,” would 
have gathered after the War and established a sovereign State in any 
part of the world. It seems to us that no principle of international law 
could have denied the new State the natural power to put on trial all 
those killers of their people who fell into their hands. The right of the 
‘hurt’ group to punish offenders derives directly, as Grotius explained 
(see supra), from the crime committed against them by the offender, and 
it was only want of sovereignty that denied them the power to try and 
punish the offender. If the hurt group or people thereafter reaches 
political sovereignty in any territory, it may make use of such sovereignty 
for the enforcement of its natural right to punish the offender who hurt 
them. 

All this holds good in respect to the crime of genocide (including the 
crime against the Jewish people) which, it is true, is committed by the 
killing of the individuals, but is intended to exterminate the nation as a 
group. According to Hitler’s murderous racialism the Nazis singled out 
Jews from all other citizens in all the countries of their domination, and 
carried the Jews to their death solely because of their racial origin. Even 
as the Jewish people constituted the object against which the crime was 
directed, so it is now the competent subject to place on trial those who 
assailed their existence. . The fact that that people has become after the 
catastrophe a subject, where it had hitherto been an object, and has turned 
from the victim of a racial crime to the wielder of authority to punish 
the criminals is a great historic right that cannot be dismissed. The 
State of Israel, the sovereign State of the Jewish people, performs through 
its legislation the task of carrying into effect the right of the Jewish people 
to punish the criminals who killed their sons with intent to put an end to 
the survival of this people. We are convinced that this power conforms 
to the principles of the law of nations in force. For all these reasons we 
have dismissed the first contention of Counsel against the jurisdiction of 
the Court. 

39. We should add that the well-known judgment of the International 
Court of Justice at The Hague in the ‘‘Lotus Case’’ has ruled that the 
principle of territoriality does not limit the power of the State to try 
crimes and, moreover, any argument against such power must point to a 
specific rule in international law which negates the power. We have not 
guided ourselves by this which devolves, so to speak, the ‘‘onus of proof’’ 
upon him who contends against such power, but have preferred to base 
ourselves on positive reasons which establish the jurisdiction of the State 
of Israel. 
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40. The second contention of Learned Counsel was that the trial in 
Israel of the accused following upon his capture in a foreign land is in 
conflict with international law, and takes away the jurisdiction of the 
Court. Counsel pleaded that the accused, who had resided in Argentina 
under an assumed name, was kidnapped on 11.5.60 by the agents of the 
State of Israel, and was forcibly brought to Israel. He prayed that two 
witnesses be heard in proof of his contention that the kidnappers of the 
accused acted on orders they received from the Government of Israel 
or its representatives, a contention to which Learned Counsel attached 
considerable importance in an effort to prove that he was brought to 
Israel’s area of jurisdiction in violation of International Law. He 
summed up his contentions by submitting that the Court ought not to 
lend its support to an illegal act of the State, and that in these circum- 
stances the Court has no jurisdiction to try the accused. 

On the other hand, the Learned Attorney-General pleaded that the 
jurisdiction of the Court was based upon the Nazis and Nazi Collaborators 
(Punishment) Law which applied to the accused and to the acts attributed 
to him in the Charge Sheet; that it is the duty of the Court to do no other 
than try such crimes; and that in accordance with established judicial 
precedents in England, the United States and Israel, the Court is not 
to enter into the circumstances of the arrest of the accused and of his 
transference to the area of jurisdiction of the State, these questions having 
no bearing on the jurisdiction of the Court to try the accused for the 
offences for which he is being prosecuted, but only on the foreign rela- 
tions of the State. The Attorney-General added that with reference to 
the circumstances of the arrest of the accused and his transference to 
Israel, the Republic of Argentina had lodged a complaint with the Security 
Council of the United Nations, which resolved on 23.6.60, as follows (docu- 
ment §/4849) (exhibit T/1) [omitted] ... 

Pursuant to the above-mentioned Resolution the two Governments 
reached an agreement on the settlement of the dispute between them... 

By our Ruling No. 8 of 17.4.61 (Session 6), we dismissed Counsel’s 
objections to the jurisdiction of the Court, and ruled that there is no need 
to hear the witnesses summoned with reference to his second contention. 
The following are the reasons for our ruling: 

41, It is an established rule of law that a person standing trial for an 
offence against the laws of the land may not oppose his being tried by 
reason of the illegality of his arrest or of the means whereby he was brought 
to the area of jurisdiction of the country. The courts in England, the 
United States and Israel have ruled continuously that the circumstances 
of the arrest and the mode of bringing of the accused into the area of the 
State have no relevance to his trial, and they consistently refused in all 
cases to enter into the examination of these circumstances .. . [Analysis 
of authorities omitted. |] 

47, An analysis of these judgments reveals that the doctrine is not 
confined to the infringement of municipal laws, as distinct from inter- 
national laws, but the principle is general and comprehensive, as was 
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summed up in Moore (ibid.) and adopted in Criminal Appeal 14/42 
supra, or as summed up in 35 Corpus Juris Secundum § 47 (p. 374): 


“Even though a person has been brought into the country by force 
or stratagem, and without reference to an extradition treaty, he is 
within the jurisdiction of domestic courts so as to be liable to trial 
on a regular indictment and imprisonment under a valid judgment 
and sentence.’’ 


Vide also Hackworth, Digest of International Law (Department of State 
Publication), (1942) IV § 345, pp. 224-228, 
Hyde, International Law (1947), II, 1032: 


‘Whatever be the right of the State from which he has been with- 
drawn, the prisoner is not entitled to his release from custody merely 
by reason of the irregular process by which he was brought into the 
State of prosecution.’ 


In United States v. Unverzagt (1924), 299 Fed. 1015 (1017), the accused 
pleaded that he was abducted from British Columbia by American officials. 
The District Court dismissed his application for habeas corpus, stating 
(p. 1017): 


‘‘The defendant states he is a citizen of the United States. He is 
now before the courts of the United States. Canada is not making 
any application to this court in his behalf or its behalf, because of 
any unlawful acts charged, and if Canada or British Columbia desire 
to protest, the question undoubtedly is a political matter, which 
must be conducted through diplomatic channels. The defendant 
cannot before the court invoke the right of asylum in British 
Columbia.” 


In Ex parte Lopez (1934) 6 F. Supp. 342 the Court heard the applica- 
tion for habeas corpus by a man who was abducted from Mexico to the 
United States and there charged with an offence under United States 
laws. The government of Mexico interfered in the judicial proceedings 
on the ground that Mexico’s sovereignty was violated through the abduc- 
tion, and asked that the applicant be surrendered to them with a view to 
their holding him in custody in Mexico pending the hearing of the 
application for extradition (if any) under the extradition treaty between 
the two countries. The District Court, basing itself on Ker v. Illinois and 
subsequent resultant precedents dismissed the applicant’s application and 
also, by reference to State v. Brewster (supra) rejected Mexico’s inter- 
vention, saying: 

‘‘The intervention of the government of Mexico raises serious ques- 
tions, involving the claimed violation of its sovereignty, which may 
well be presented to the Executive Department of the United States, 


but of which this court has no jurisdiction. State v. Brewster, 7 Vt. 
121.” 


See also United States v. Insull (1934) 8 Federal Suppl. 310 (313). 
48. The Anglo-Saxon doctrine was accepted by continental jurists as 
well. We have already referred above to the views of Travers. Seo also 
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Dahm, Voelkerrecht (1958), who says, basing himself on Ex parte Elliott, 
Ex parte Lopez, U. S. v. Insull, and Afuneh v. A.G. (Criminal 14/42), 
that ‘‘even if ... the accused arrived in the area of jurisdiction by 
irregular means such as kidnapping or mistake, it is not he, the accused, 
but only the country wronged which can invoke irregularities of this 
type, and this does not concern his trial’’ (p. 280, note 26). 

So far as we have been able to examine legal literature, we found only 
one conflicting precedent, namely In re Jolis (Annual Digest 1933-34, 
Case No. 77), a judgment given by a French Criminal Court of First 
Instance (tribunal correctionnel) of 1933. The accused, a Belgian citizen, 
visited a café in a French village and following upon his visit cash was 
missing from the till. The owner of the café suspected the accused and 
called in two village constables, and together with them pursued the 
accused until they apprehended him across the border. The Belgian 
Government lodged an official protest with the French Government against 
the arrest which was effected in Belgium by French policemen and 
demanded the return of the accused. The Court of Avesnes decided to 
release the accused on the ground that— 


“The arrest, effected by French officers on foreign territory, could 

have no legal effect whatsoever, and was completely null and void. 

This nullity being of a public nature, the judge must take judicial 

notice thereof. The information leading to the proceedings of arrest 
. and all that followed thereon must therefore be annulled.”’ 


49, Criticism of British and American judgments from the point of 
view of international law was levelled by 


Dickinson, “Jurisdiction Following Seizure or Arrest in Violation 
of International Law,’’ 28 American Journal of International Law 
(1984), 281, 

and Morgenstern, ‘‘Jurisdiction in Seizures Effected in Violation of Inter- 
national Law,’’ 29 British Yearbook of International Law (1952), 
265. 


See also Lauterpacht in 64 Law Quarterly Review (1948), p. 100, note 
(14). It is not for us to enter into this controversy between international 
jurists, but we would draw attention to two important points in this case: 
(1) The critics admit that the established political rule is as summed 
up above; (2) In the case before us it is immaterial how that controversy 
is to be determined. 

In his above-mentioned important essay, Professor Dickinson proposes 
that the ruling in Ker v. Ilinois be set aside and the ruling in U. S. v. 
Rauscher be pronounced applicable to cases of seizure in violation of inter- 
national law, and states his view (p. 239) that— 


‘In principle, in the international cases, there should be no jurisdic- 
tion to prosecute one who has been arrested abroad in violation of 
treaty or international law.’’ 


In conformity with that view the learned author proposes the following 
provision (p. 653, italics ours) in the Harvard Research for which he is 
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responsible as part of the ‘‘Draft Convention on Jurisdiction with Respect 
to Crime’’: 
‘t Article 16. Apprehension in Violation of International Law. 


“In exercising jurisdiction under this Convention, no State shall 
prosecute or punish any person who has been brought within its 
territory or a place subject to its authority by recourse to measures 
in violation of international law or international convention without 
first obtaining the consent of the State or States whose rights have 
been violated by such measures.” 


In his observations on that article the author says (p. 624)— 


“, .. It is frankly conceded that the present article is in part of 
the nature of legislation,” 


and adds (p. 628) : 


“In Great Britain, the United States, and perhaps elsewhere, the 
national law is not in accord with this article in cases in which a 
person has been brought within the State or a place subject to its 
authority by recourse to measures in violation of customary inter- 
national law.’’ 


He proposes this article de lege ferenda to ensure ‘‘an additional and 
highly desirable sanction for international law” (p. 624). 

It transpires from the learned author’s exposition that the proposed 
‘‘sanction’’ of the limitation on the jurisdictional power of the State forms 
no part of positive customary international law. What is more, it is 
worthy of note that even under the proposed Article 16 the jurisdictional 
power would not be limited by the right or for the benefit of the accused, 
but only by the right and for the benefit of the injured state; for after 
receiving the consent of the country ‘‘the rights of which have been 
violated by the above-mentioned measures,’’ the country within whose 
limits the accused is found will have jurisdiction under this proposal too, 
to try the accused. The ‘‘sanction’’ is thus designed to lead to direct 
negotiations between the two countries concerned at the proper inter- 
national level, to the end of making good the violation of the sovereignty 
of the one and the regularisation of the jurisdiction of the other by mutual 
consent—and the results of the negotiations between the two countries are 
binding upon the accused. Indeed, it is stated in the explanatory notes 
(p. 624, italics ours) : 


“And if, peradventure, the custody of a fugitive has been obtained by 
unlawful methods, the present article indicates an appropriate pro- 
cedure for correcting what has been done and removing the bar to 
prosecution and puntshment.’’ 


This proposal in the Harvard Research proves, in our view, that even 
he who subjects the rule in force to criticism and proposes changes in 
judicial decisions or by legislation does not negate the basic view that, in 
substance, the violation by one country of the sovereignty of the other is 
susceptible of redress as between the two countries and cannot vest in the 
accused rights of his own. 
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50. Indeed there can be no escaping the conclusion that the violation of 
international law through the mode of the bringing of the accused into 
the territory of the country pertains to the international level, namely 
the relations between the two countries concerned only, and must find its 
solution at such level. The violation of the international law of this 
order constitutes an international tort to which the usual rules of current 
international law apply. The two important rules in this matter are 
(see Schwarzenberger, Manual of International Law, 1960, I, 162)— 


(a) ‘‘The commission of an international tort involves the duty to 
make reparations ;’’ 

(b) “By consent or acquiescence, an international claim in tort may 
be waived and, in this way, the breach of any international 
obligation be healed.’’ 


Through the joint decision of the Governments of Argentina and Israel 
of 3.8.60 ‘to view as settled the incident which was caused through the 
action of citizens of Israel that has violated the basic rights of the State 
of Argentina,” the country the sovereignty of which was violated, has 
waived its claims, including the claim for the return of the accused, and 
any violation of international law which might have been linked with 
the incident in question has been ‘‘cured.’’ Therefore, according to the 
principles of international law no doubt can be cast on the jurisdiction of 
Israel to bring the accused to trial after 3.8.60. After that date no cause 
remains on the score of a violation of international law which could have 
been adduced by him in support of any contention against his trial in 
Israel. 

We have said above that, in our view, so far as this case is concerned, 
it is immaterial how this controversy is to be determined, and we might 
add that even the slight doubt as to the import of English judicial prece- 
dent which was raised by O’Higgins has no practical relevance to this 
case. The accused was brought to trial after the ‘‘violation of inter- 
national law,’’ upon which the Learned Counsel bases his pleadings, had 
been made the subject of negotiations between the two countries con- 
cerned, and had been settled by their mutual consent. Therefore Counsel 
had not in effect any foundation in international law for his contention, 
even if the premise be true that the accused was abducted by the agents 
of the State of Israel. Insofar as Argentina’s sovereignty has been im- 
paired ‘‘the incident has been settled,’’? and thereupon the episode of the 
kidnapping of the accused descended from the level of international law 
onto the level of municipal law (in the sense of the distinction between 
the two advanced by Morgenstern, Dickinson, and O’Higgins). Following 
upon the settlement of the incident between the two countries prior to 
the bringing of the accused to trial, the judgment may be based without 
hesitation on the whole range of British, Palestinian and American con- 
tinuous judicial precedent beginning from Ex parte Scott on to Frisbie 
v. Collins et seg. If the violation of Argentina’s sovereignty is excluded 
from consideration, then the abduction of the accused is no different from 
any unlawful abduction, whether it constituted a contravention of Ar- 
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gentine law or Israeli law or both. Thus after the enactment of the 
Federal Kidnaping Act the United States Supreme Court ruled unani- 
mously in Frisbie v. Collins (1952) 342 U.S. 512 (96 L. Ed. 541), (p. 545): 


“This Court has never departed from the rule announced in Ker 
v. Illinois, 119 U.S. 436, 444, that the power of a court to try a person 
for crime is not impaired by the fact that he had been brought within 
the court’s jurisdiction by reason of a ‘forcible abduction.’ No per- 
suasive reasons are now presented to justify overruling this line of 
eases. They rest on the sound basis that due process of law is satisfied 
when one present in court is convicted of crime after having been 
fairly apprized of the charges against him and after a fair trial in 
accordance with constitutional procedural safeguards. There is 
nothing in the Constitution that requires a court to permit a guilty 
person rightfully convicted to escape justice because he was brought 
to trial against his will. 

‘‘Despite our prior decisions, the Court of Appeals, relying on the 
Federal Kidnaping Act, held that respondent was entitled to the 
writ if he could prove the facts he alleged. The Court thought that 
to hold otherwise after the passage of the Kidnaping Act ‘would in 
practical effect lend encouragement to the commission of criminal 
acts by those sworn to enforce the law.’ In considering whether the 
law of our prior cases has been changed by the Federal Kidnaping 
Act, we assume, without intimating that it is so, that the Michigan 
officers would have violated it if the facts are as alleged. 

‘This Act prescribes in some detail the severe sanctions Congress 
wanted it to have. Persons who have violated it can be imprisoned 
for a term of years or for life; under some circumstances violators 
can be given the death sentence. We think the Act cannot fairly be 
construed so as to add to the list of sanctions detailed a sanction 
barring a state from prosecuting persons wrongfully brought to it 
by its officers. It may be that Congress could add such a sanction. 
We cannot.’’ 


On the solid ground of municipal law the accused can have no argu- 
ment against the jurisdiction of the Court, while his contention based 
on the ‘‘violation of international law’’ is untenable because such ground 
did not exist, at all events at the time of his prosecution. 

51. The fact that the accused had no immunity, following upon Ar- 
gentina’s assent to view the incident as settled, may also be deduced from 
United States ex rel. Donnelly v. Mulligan, (1935) 76 F. (2d) 511. The 
appellant was extradited from France to the United States, and before 
the thirty day period of immunity,-prescribed in the extradition treaty 
between the two countries, had elapsed, the appellant was arrested anew 
for extradition to Canada. In their first decision (74 F. (2d) 220) the 
Court of Appeals decided to release the appellant pursuant to the ruling in 
U. S. v. Rauscher. Subsequently to that decision the President of the 
French Republic issued an order authorising the United States to sur- 
render the appellant to Canada. When the case came to be reheard, the 
Court of Appeals decided that the new order of France had deprived the 
appellant of his immunity under the above-mentioned extradition treaty. 
Stating its reasons for the judgment the Court said inter alia (p. 512): 
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“The appellant cannot complain if France acted under the treaty, 
nor can he complain if it acted independent of the treaty as an act 
of international comity. The French decree consents to his re-extra- 
dition ; moreover, it may be regarded as a consent given independently 
of the treaty and as an act of international comity. If under the 
treaty, it is conclusive upon the appellant. France had the right 
to give or withhold the asylum accorded him as it saw fit. And it has 
withheld asylum for the purpose of re-extradition to Canada. The 
appellant cannot question this action on the part of France.’’ 


p. 618: 


‘Extradition treaties are for the benefit of the contracting parties 
and are a means of providing for their social security and protection 
against criminal acts, and it is for this reason that rights of asylum 
and immunity belong to the state of refuge and not to the criminal.” 


If the immunity of that appellant which was assured by the extradition 
treaty whereby France surrendered him to the United States was taken 
away through France’s assent and the withdrawal of her protection of 
him, there is all the legs reason for the present accused who was never 
protected by the principle of U. S. v. Rauscher to claim personal immunity 
(for this is what his contention against jurisdiction really amounts to), 
by reason of the violation of the sovereignty of a country that has waived 
all her claims with reference to such violation and has not extended any 
protection to the accused. (See also statements made in Ker v. Ilinois 
(above) on the difference between the right of a sovereign country to 
offer an offender asylum within its territory and the demand of the 
offender for the grant of such asylum.) In the words of the summing up 
in U. S. v. Mulligan, ‘‘the rights of asylum and immunity belong to the 
land of the asylum and not to the offender.’’ 

The above-mentioned precedent which is also cited by Hyde (ibid.) 
p. 1035 and Oppenheim (-Lauterpacht) (ibid.) p. 702 conforms to the 
principles of current international law. See Moore, Extradition (1891) 
Vol. 1, p. 251: 


“. . . The immunity of the extradited person ... rests upon 
a contract between the two governments . . . His immunity is 
within the control of the surrendering government, and he 
could not be permitted to set it up, if that government should 
waive it.” 


(279) “The character of a fugitive from justice cannot confer upon 
him any immunities.’’ 


See also Harvard Research in International Law, Draft Convention on 
Extradition, 29 AJIL (Suppl.) 1935, p. 218 (italics ours) : 


‘‘Part V: Limitations upon the Requesting State 


Article 23. Trial, Punishment and Surrender of Extradited Person. 


(1) A state to which a person has been extradited shall not, 
without the consent of the State which extradited such person: 


‘ 
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(a) Prosecute or punish such person for any act committed 
prior to his extradition, other than that for which he was 
extradited ; 

(b) Surrender such , person to another State for prosecution 
or punishment . 


Also section 24 of the Extradition Law 5714-1954: 


‘Where a person is extradited to Israel by a foreign country, such 
person shall not be held in custody or prosecuted for any other 
offence he committed prior to his extradition, nor be extradited to an- 
other country for an offence committed prior to his extradition 
unless such foreign country gave tts consent in writing to such action, 
or if such person failed to leave Israel within sixty days after having 
been enabled, upon his extradition, so to do, or if he left Israel upon 
his extradition and returned thereto of his own free will.’’ 


Kelsen was right, therefore, when he said in his General Theory of Law 
and State (1949) p. 287, that: l 


“Extradition treaties establish duties and rights of the contracting ` 
States only.” 


and so was Schwarzenberger when he said in 3 Current Legal Problems 
(1950) (p. 272): 


“It would be... a travesty of the real situation to imagine that 
States intended an extradition treaty to be the Magna Carta of the 
criminal profession, or to be based on any principles of international 
law which prisoners are ‘entitled to invoke in their own right.’ ”’ 


The words ‘‘entitled to invoke in their own right’’ are aimed against the 
views of Lauterpacht, in 64 Law Quarterly Review (1948) p. 100. There 
is no doubt that Schwarzenberger represents the dominant view and the 
rule of law in force on this issue. It is also acknowledged on the continent 
of Europe, including Germany: vide Dahm (1bid.), pp. 279-280, and is 
in actual usage and application in the judicial decisions of most countries 
(vide ibid., note 26). 

52. On the subject of the want of immunity of a fugitive offender by 
his own right, as distinct from an immunity ensuing from a contractual 
commitment between sovereign countries, we find some interesting observa- 
tions in Chandler v. United States (1949) 171 F. 2d 921, where it is said 
(p. 935) : 


‘‘Nor was Chandler’s arrest in Germany a violation of any ‘right of 
asylum’ conferred by international law. In the absence of treaty 
a State may, without violating any recognized international obligation, 
decline to surrender to a demanding State a fugitive offender against 
the laws of the latter. . . . Particularly as regards fugitive political 
offenders—including, presumably, persons charged with treason . 

—it has long been the general practice of States to give asylum. 
But the right is that of the State voluntarily to offer asylum, not 
that of the fugitive to insist upon it. An asylum State might, for 
reasons of policy, surrender a fugitive political offender—for example, 
a State might choose to turn over to a wartime ally a traitor who had 
given aid and comfort to their common enemy—in such a case we 
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think that the accused would bave no immunity from prosecution in 
the courts of the demanding State, and we know of no authority 
indicating the contrary. .. . One can appreciate the considerations 
which ordinarily would make a State reluctant to give affirmative 
assistance to a sister State in the apprehension and prosecution of a 
fugitive charged with a political offence. But these considerations are 
inapplicable to the wronged State, which naturally would have no 
qualm or scruple against bringing a fugitive traitor to trial if it 
could lay hands on him without breaking faith with the asylum State.’’ 


It is hardly necessary to state, with reference to the above, that the 
accused is not at all a ‘‘political’’ criminal; the reverse is the case: The 
crimes which are attributed to the accused have been condemned by all 
nations as ‘‘abhorrent crimes’’ whose perpetrators do not deserve any 
asylum, ‘‘political’’ or other. We have already referred above to Article 
7 of the International Convention for the Prevention and Punishment 
of Genocide which lays down the principle that the ‘‘extermination of a 
people and other acts set out . . . will not be deemed political crimes for 
the purpose of extradition.” What is more, the United Nations Assembly 
enjoined in recurrent Resolutions (Resolutions of 12-13.2.46 and 31.10.47) 
of all states, whether or not States-Members of the United Nations, to 
arrest the war criminals and the perpetrators of crimes against humanity 
wherever they may hide and to surrender them, even without resort to 
extradition, with a view to their expeditious prosecution. (See History 
of War Crimes Commission, pp. 411-414). There is considerable founda- 
tion for the view that the grant by any country of asylum to a person 
accused of a major crime of this type and the prevention of his prosecution 
constitute an abuse of the sovereignty of the country contrary to its obliga- 
tion under international law (see Oppenhewn-Lauterpacht, (ibid.) Vol. 2 
p. 588). See also the Resolution passed in Mexico City in March 1945 by 
the ‘‘Inter-American Conference on the Problem of War and Peace,” also 
article by H. Silving, ‘‘In Re Hichmann: A Dilemma of Law and 
Morality,” in 55 AJIL (1961) 307, p. 324. 

In the Note addressed on 8.6.60 by Argentina to Israel, which was 
published by the Security Council in ‘‘Security Council Official Records, 
Suppl. for April, May and June 1960, p. 24”’ document $/4334, the Argen- 
tinian nation expressed— 


‘fits most emphatic condemnation of the mass crimes committed by the 
agents of Hitlerism, crimes which cost the lives of millions of innocent 
beings belonging to the Jewish people and many other peoples of 
Europe,” 


and proceeded to say: 


‘The fact that one of the aforesaid agents, precisely the one who is 
accused of having conceived and directed the cold-blooded execution 
of a vast plan of extermination, should have entered and settled in 
Argentine territory under a false name and false documents, in ob- 
viously irregular circumstances in no way covered by the conditions 
for territorial asylum or refuge, does not justify the gratuitous asser- 
tion that many Nazis live in Argentina.”’ 
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The question as to whether or not other Nazis reside in Argentina has 
no relevance to this case, and if we cite from the above-mentioned Note, 
it is only to show that the position taken by the Government of Argentina 
is that Argentina has not given asylum or refuge to the accused who 
entered her territory and settled therein ‘‘under a false name and false 
documents,” in ‘‘obviously irregular’’ circumstances which do not in any 
way tally with ‘‘conditions for territorial asylum or refuge.” That 
position conforms to the principles of international law and the Resolution 
of the Inter-American Conference referred to above. The accused is not a 
‘*political’’ criminal and Argentina has given him no right of ‘‘refuge’’ 
in her territory, and all that has been said in our precedents on the subject 
of the want of the right of refuge of a ‘‘political criminal’’ applies to the 
accused a fortiori. , 

See also Criminal Appeal 2/41 Youssef Sa’id Abou Durrah v. Attorney- 
General (PLR Vol. 8, p. 43) in which the appellant was extradited by 
Transjordan to Palestine under the Extradition Agreement of 1934 be- 
tween the two Governments, was charged with murder and sentenced to 
death by the Court of Criminal Assizes in Jerusalem. Counsel for ap- 
pellant pleaded (a) that the extradition was effected contrary to the 
provisions of the Extradition Agreement; (b) that the offence was 
“political”? (and therefore not ‘‘extraditable’’). The Supreme Court ` 
decided (pp. 44-45): 


“It is argued, in the first place, that the extradition proceedings were 

improper and that therefore the Assize Court had no jurisdiction to 

try the man... . If the Government concerned is satisfied that the 

provisions of Articles 4, 5 and 6 have been carried out, that, we 

think, must be the end of the matter, except that possibly the Courts 

of this country are not entitled to try the man for an offence different 
~ from that on which his extradition was obtained. 

“Finally it is said that this is a political offence. Under the law 
of this country, murder is murder pure and simple, whatever the 
motives may be which inspired it. We know of nothing in the 
criminal law of this country or of England that creates a special 
offence called political murder. In any case, even supposing it were 
a political murder, nothing prevents the man, if he is within the 
jurisdiction of this country, from being tried for it.” 


To sum up, the contention of the accused against the jurisdiction of 
the Court by reason of his abduction from Argentina is in essence nothing 
but a plea for immunity by a fugitive offender on the strength of the 
refuge given him by a sovereign State. That contention does not avail 
the accused for two reasons: (a) According to the established rule of law 
there is no immunity for a fugitive offender save in the one and only 
ease where he has been extradited by the country of asylum to the country 
applying for extradition by reason of a specific offence, which is not the 
offence tried in his case. The accused was not surrendered to Israel by 
Argentina and the State of Israel is not bound by any agreement with 
Argentina to try the accused for any other specific offence, or not to 
try him for the offence with which the Court is coneerned in this case. 
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(b) The rights of asylum and immunity belong to the country of asylum 
and not to the offender, and the accused cannot compel a foreign sovereign 
country to give him protection against its will. The accused was a 
wanted war criminal when he escaped to Argentina by concealing his 
true identity. It was only after he was captured and brought to Israel 
that his identity has been revealed, and after negotiations between the 
two Governments, the Government of Argentina waived its demand for 
his return and declared that it viewed the incident as settled. The 
Government of Argentina thereby refused definitely to give the accused 
any sort of protection. The accused has been brought to trial before a 
Court of a State which accuses him of grave offences against its laws. 
The accused has no immunity against this trial, and must stand. his trial 
in accordance with the Charge Sheet. 

For all the above-mentioned reasons we have dismissed the second con- 
tention of Counsel and his prayer to hear witnesses on this point... 


Novres 


Naturalization—petition for—testimony of government witness as to 
petitioner’s attendance at Communist Party meeting in 1935— 
effect in false denial by petitioner 


The trial court was directed to rehear the petition for naturalization, 
denied on the ground that the petitioner had shown bad moral character 
in denying, in order to facilitate his naturalization, testimony that many 
years ago he had attended a Communist Party meeting in Canada. The 
trial judge had overruled a motion for a new hearing based upon an 
affidavit disputing the testimony of the government witnesses that peti- 
tioner had attended the meeting, but the appellate court’s action was taken 
on- the basis of an assumption that the petitioner had made a false denial 
at his hearing. The court found the ‘‘. .. prior history of appellant’s 
relationship with the INS [Immigration and Naturalization Service] 
illuminating.’’ It included: (1) full disclosure by the applicant of his 
early involvement with the Communist Party of Canada prior to filing 
for naturalization in 1946, and an assurance by the Central Office of the 
Immigration and Naturalization Service that his prior membership would 
not disqualify him; (2) deportation proceedings in 1947 and disregard 
of a court ruling that he was entitled to a hearing; (3) requirement of 
weekly reporting for interrogation over a period of eight and one-half 
years; (4) six weeks’ detention ‘f ... for no apparent reason...” at 
Ellis Island without bail; (5) and, eventually, an administrative finding 
that as applicant had been a person of good moral character he might 
` depart voluntarily, rather than be deported. ‘‘Without more, these mis- 
statements, if misstatements they were, concerning these olden affairs 
do not evince a lack of good moral character required by the statute... .” 
Klig v. U. 8., 296 F.2d 343 (U. S. Ct. A., 2d Cir., Nov. 16, 1961). 
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Restitution under military occupation order—restoration of pension 
rights to former German national—tazable income in United States 


Petitioner contended that the sum of DM. 45,000, received in 1955 from 
his former German employer who had been forced to discharge him 
without pension rights under the racist laws of Nazi Germany, was 
reparation for personal injuries under British Military Government Law 
No. 59, and hence not taxable income. Further, petitioner claimed that 
an interpretation of Internal Revenue Code § 911 that denied the benefit 
of the exemption for income from sources without the United States to 
a person who, at the same time the income arose, did not have any connec- 
tion with the United States (and hence no responsibility for reporting his 
income to the United States) discriminated against naturalized citizens. 
The assessment of tax liability was upheld. Stanford v. C. I. R., 297 F.2d 
298 (U. S. Ct. A., 9th Cir., Oct. 28, 1961). 


International trade—dutiable rate—effect of Presidential increase of 
rate after Tariff Commission had recommended an absolute quota 


Under the Trade Agreements Extension Act of 1951, 19 U. S. C. § 1864, 
the Tariff Commission found that the peril point had been reached with 
respect to imported spring clothespins, and recommended that the Presi- 
dent set a quota. Instead, the President suspended the old rate of duty 
and imposed a higher rate, which the importer protests. The protest was 
sustained; the President has the authority to accept or reject the Tariff 
Commission’s recommendation, but not to attempt to limit imports by a 
different device than the one recommended by the Commission. Falcon 
Sales Co. v. U. 8., 199 F. Supp. 97 (U. S. Customs Ct., Ist Div., Oct. 18, 
1961). 


Human rights—U. N. Charter not self-executing—Treaty of Paris— 
power of New York State over- Puerto Rican 


Plaintiff is an American citizen of Puerto Rican birth, now residing in 
New York. He challenges the application to him of the State literacy 
test as a pre-requisite to voting on the grounds, inter alia, that the test 
violates his human right to vote, protected by the Charter and the Declara- 
tion on Human Rights and exceeds the powers of a State of the Union 
under Article 9 of the Treaty of Paris, 30 Stat. 1759, providing that the 
status of the natives of territories ceded by Spain should ‘‘. . . be deter- 
mined by the Congress.” The court explained that the Declaration is 
not a statement of law and that Article 55 of the Charter is not self- 
executing. The Treaty of Paris was not intended to give persons born 
in Puerto Rico an immunity against the otherwise valid laws of a State of 
the Union to which they might move from Puerto Rico. Camacho v. 
Rogers, 199 F.Supp. 155 (U. S. Dist. Ct., S. D. N. Y., Oct. 19, 1961). 


y 
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International claims—repudiation by National Bank of Hungary of 
its obligation to pay Hungarian exporters’ debts in dollars—effect 
of internal law of Hungary 


The plaintiff sought to establish a claim, pursuant to the International 
Claims Settlement Act, 22 U.S.C. 1631, et seg., against certain property 
sequestered in the United States by the Attorney General. The claims 
arose out of the failure of the National Bank to convert into dollars and 
transmit payments to it by claimant’s Hungarian debtors, who were 
obligated by their contracts to pay in dollars. The Attorney General 
resisted the claim on the ground that the National Bank did not wrong 
plaintiff by willful breach, but acted under Hungarian laws restricting 
or prohibiting certain foreign exchange transactions. The court held for 
the claimant, finding that the Attorney General had failed to plead and 
prove the Hungarian law upon which he relied, and that the Hungarian 
National Bank had not relied upon such law, but rather upon “ ...a 
change in economic conditions... .’’ The court then added, in what 
would appear to be rather loosely coupled dictum: 


In this connection it may be observed that the purpose of seizing 
enemy property is not confiscation. Even in an era of total war, 
confiscation of enemy property is not sanctioned either by inter- 
national law or practice. The principal purpose of such seizures is 
to sequester the property in order to make it impossible for the 
enemy to use it against this country in time of war. A secondary 
objective is to secure payment of claims of the United States and its 
nationals arising against the foreign Government or against the origi- 
nal owners of seized property. 

Consequently no reason is perceived for being astute to find justi- 
fication for a denial of claims of American nationals against such 
funds. Plaintiffs’ claims are valid not only as a matter of law, but 
as a matter of morals as well. There is no doubt that the group of 
American banks extended credits to Hungarian exporters; that the 
National Bank of Hungary undertook to receive repayments and in 
turn, to transmit them to the New York Trust Company; that in 
large part it failed to do so; and the American banks sustained large 

. losses as a result of this repudiation. 


Chemical Bank New York Trust Co. v. Kennedy, 199 F. Supp. 256 
(U. S. Dist. Ct., D. C., Nov. 27, 1961). 


Rupture of diplomatic relations—effect on standing of foreign govern- 
ment to claim immunity for vessel—suspension of action 


The holding, reported in 55 A. J. I. L. 749 (July, 1961) on the basis 
of a mimeographed copy of the opinion, that rupture of diplomatic rela- 
tions suspends litigation on the issue of the immunity of a vessel owned by 
a foreign state, is now carried in print. Dade Drydock Corp. v. M/T 
Mar Caribe, 199 F. Supp. 871 (U. S. Dist. Ct., S. D. Texas, Jan. 27, 1961). 
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Private international law—arbitration provision in Indian contract— 
enforced 


A Federal court sitting in diversity of citizenship jurisdiction applied 
the State rule (Pennsylvania) where it sat as to the proper choice of law 
on the effect of an arbitration provision in a contract made in India to 
be performed there. The court found that Pennsylvania would have 
applied the law of India and that the Indian Arbitration Act of 1940 
provides for the enforcement of arbitration provisions by a stay of judicial 
proceedings pending arbitration. The court ruled that the Federal Arbi- 
tration Act, 9 U. S. C. § 1 et seq., was without application, as the contract 
containing the agreement to arbitrate did not relate to a maritime trans- 
action ‘or involve interstate or foreign commerce. Cook v. Kuljian Corp., 
201 F. Supp. 531 (U. S. Dist. Ct., E. D. Penna., Jan. 29, 1962). 


Immunity of a foreign state—assets of nationalized Czechoslovakian 
company—suggestion of immunity does not preclude adjudication 
of title to assets in custody of court 


The defendant is a banking corporation organized in Prague in 1869. 
It was licensed to do business in New York in 1948, some months prior 
to its merger into a new state-owned banking corporation in Czechoslovakia 
by an order of the Czechoslovak Government putting into effect a 1945 
decree providing for the nationalization of banks. Plaintiff is a substantial 
creditor of the bank as a result of transactions with it prior to 1939, when 
he was still a Czechoslovak national. In 1952 a temporary receiver was 
appointed in New York for defendant, and certain depositaries restrained 
from transferring property localized in New York to defendant’s state- 
owned successor. The Czechoslovak Government claimed immunity for the 
latter, and there followed a series of communications from the Department 
of State on the issue of immunity. The Department also referred to a 
nationalization claims settlement under negotiation between the United 
States and Czechoslovakia. 

Affirming the decision below dismissing the claim of immunity from the 
receivership proceeding, 55 A. J. J. L. 748 (July, 1961), the court said: 


. .. It would not seem that the pendency of negotiations between 
the Department of State and the Czechoslovak Government with refer- 
ence to claims of American citizens ... is to be equated with a com- 
pact or treaty overriding the public policy of the State of New York 
. . . Moreover, the suggestion of immunity disclaims any interest on 
the part of the United States. 

The adjudication of rights to property in the custody of the court 


and within its jurisdiction is a judicial function. . . . In this action 
defendant has been dealt with as a corporate jural entity, separate 
and distinct from the Republic of Czechoslovakia. . . . The suggestion 


of immunity from execution of the property to the Republic of Czecho- 
slovakia does not avail the defendant and has no application to its 
property. . . . We find the suggestion of immunity does not preclude 
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judicial determination of title to the assets of the defendant in the 
eustody of the court allegedly transferred in fraud of defendant’s 
creditors to . . . the Republic of Czechoslovakia... 


Stevens, J., dissented in part. Stephen v. Ziwnostenska Banka, Nat’! 
Corp., 222 N.Y.S. 2d 128 (N. Y. Sup. Ct., App. Div., 1st Dept., Dec. 12, 
1961). 


Immunity of a foreign state—commercial activities—attachment of 
debts for exports owing to Cuban state for failure to perform con- 
tract 


In a suit against Cuba for damages for alleged breach of contract to 
supply frozen shrimp, plaintiff applied for attachment against debts owed 
to Cuba, arising of sales of various commodities (sugar, shrimp, tobacco, 
and cigars) by the Cuban Government to importers in the United States. 
The court ruled that the attachment warrant should issue because the 
“new doctrine” of the Department of State (i.e. the ‘‘Tate Letter,” 26 
Dept. of State Bulletin 984 (1952)) ‘‘. .. applies precisely to Cuba 
which has taken over many former commercial activities. ... If Cuba 
is to be permitted to collect dollars on its commercial activities it must 
respond in our courts on its commercial contracts.” The court went on 
to say, however, ‘‘. . . attachment is usually used to obtain jurisdiction 
and the defendant can then raise the question of sovereign immunity by 
appropriate subsequent proceedings.” Three Stars Trading Co. v. Re- 
public of Cuba, 222 N. Y. S. 2d 675 (N. Y. Sup. Ct., Spec. Term, N. Y. 
Co., Pt. II, Nov. 24, 1961). 


Nationalization—Cuba—corporation organized in Cuba—proper coun- 
sel to defend corporation in stockholder’s action for appointment 
of recewer 


The case at the stage reported involves a dispute as to whether counsel 
appointed by the president of a Cuban corporation or by the interventor 
installed by the Castro government should represent the corporation in a 
proceeding brought by a stockholder for the appointment of a permanent 
receiver for the assets localized in New York under § 977-b of the Civil 
Practice Act. 56 A. J. I. L. 217 (January, 1962) reported the appoint- 
ment of a refereee to take evidence and make findings as to the relevant 
Cuban laws, decrees, and related matters. The present decision con- 
firms the referee’s conclusion that the ‘‘Act of State doctrine’’ does not 
require extraterritorial recognition of the Cuban appointment as to assets 
localized in New York and’as to ‘‘. . . contracts whose ‘center of gravity’ ’’ 
is within New York. The court noted that the Cuban Government could 
intervene in the main proceeding pursuant to §193-b, subdiv. 1, New 
York Civil Practice Act. Mann v. Cia. Petrolera Trans-Cuba, S.A., 223 
N.Y. §.2d 900 (N. Y. Sup. Ct., Spec. Term, N. Y. Co., Pt. I, Jan. 2, 1962). 
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United Nations Headquarters—jurisdiction of New York as to crime 


Defendant, an American citizen, was a payroll clerk in the employ of 
the United Nations. Following his arrest outside the U.N. Headquarters, 
he was charged with grand larceny allegedly committed within the Head- 
quarters. The defense contention that the State of New York was without 
jurisdiction with respect to a crime committed within the Headquarters 
area by an employee of the United Nations was rejected, because (1) the 
defendant did not come within any of the categories of persons having 
immunity from process under the Headquarters Agreement, 22 U.S.C. 
287, 61 Stat. 756, and New York Penal Law, § 25; (2) the offense charged 
was within the legislative, criminal jurisdiction of the State of New York, 
unaffected by the Headquarters Agreement in view of Article ITI, §§ 7(b) 
and 8 thereof. The defendant’s further contention that the consent given 
by the United Nations to his prosecution came too late (after indictment) 
was also rejected. People v. Coumatos, 224 N.Y.S. 2d 507 (Ct. of Gen. 
Sessions, N. Y. Co., Jan. 19, 1962). 


BOOK REVIEWS AND NOTES 


The International Rule of Law. A Report to the Committee on Research 
for Peace. Program of Research No. 3. By Arthur Larson. New 
York: The Institute for International Order, 1961. pp. 111. $1.00.* 


In this work, Mr. Larson has done something which does not appear 
previously to have been attempted in international legal literature. He 
has prepared a catalogue raisonné of subjects which call for research and 
restatement. He has, moreover, brought within the scope of his Program 
a number of questions which, though they lie on the margins of inter- 
national law, are nevertheless important for a fuller understanding of 
the whole field. Mention may be made, in particular, of Part VII generally 
on ‘‘World Law and Communism,” such Projects in Part VIII as ‘‘The 
Use of the Partnership Principle between Private Investors and Local 
Governments or Other Interests as a Device to Encourage and Protect 
Investment,” and the whole of Part IX on ‘‘Mutual Understanding 
Necessary to World Law.’’ Certainly there will be meat here for the 
economists, the political scientists and the sociologists, as well as the 
international lawyers. However, this is not a work which it is possible 
to review simply by means of a description of its contents. One can 
only give some indication of its scope and effect by accepting the invitation, 
which Mr. Larson tenders in his Introduction, to make criticisms and sug- 
gest additions. In doing so, this reviewer can only hope that the detailed 
observations which follow will not be regarded as excessively insular, 
traditional or academic. 

Perhaps a start may be made by saying that there will probably be 
general agreement with Mr. Larson’s view that there is urgent need for 
some public analysis of what requires to be done in international law. 
A great deal of money and effort is now being directed into the field, 
and it is important that as little as possible of it should be frittered away 
on unnecessary, repetitive or superficial work. On the positive side, too, 
it is essential that large gaps in available materials and treatment of 
substantive topics should be filled. Most readers will, as does the reviewer, 
also share the opinion, implicit in all that Mr. Larson has done, that the 
existence of an identifiable, substantively comprehensive and reasonably 
certain body of international law is an essential element in the maintenance 
of international peace and security. It may, therefore, perhaps not 
matter that some might have stated their objects, or justified them, in 
more qualified terms than does Mr. Larson; or that others might have 
been inclined to approach in a different way the formal setting-out of the 
projects or, indeed, have chosen or omitted other topics. 


* Republished as Design for Research in International Rule of Law (Duke Uni- 
versity, World Rule of Law Center, 1961). 
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The author begins his ‘‘Introduction’’ by saying that 


The purpose of this Design is to provide in one place a summary of 
the research jobs and studies that should be undertaken if a major 
break-through toward rule of law among nations is to be achieved. 


In that he is, perhaps, too optimistic. But a more serious comment is 
this: Mr. Larson thus tends to place upon the international lawyer a 
category of responsibility which is not his to bear. If every project in 
the Destgn were implemented tomorrow, together with others which can 
be suggested, it is doubtful if, by itself, that achievement would bring us’ 
materially closer towards a ‘‘major break-through towards the rule of law 
among nations.’’ That is a political problem which can only be solved 
at a political level. No doubt, international lawyers can with their tech- 
nical knowledge assist in the identification and, to some extent, in the 
solution of such difficulties. But the unhappy state of the world today is 
not due to the gaps in international law; and we should invite disappoint- 
ment by giving ourselves or others the impression that there is a causal 
connection, direct or exclusive, between the flaws in an essentially technical 
subject and our present political discontents. No doubt, those who, like 
this reviewer, examine Mr. Larson’s Design, are devoted to international 
law and will wish to think that they are encouraged in their work by a 
sense of purpose arising out of the realization of what international law, 
properly developed and applied, can do; but they must all nevertheless 
recognize the political limitations of the subject. This reviewer’s excuse 
for taking issue with the very first sentence of Mr. Larson’s work is that 
what is said there affects all that follows. It is, one can imagine, because 
Mr. Larson sees the remedying of the defects in international law as an 
element in the cure of international ills that he tends to assess the gaps 
in international law by reference in many cases to the present range of 
international political and economic problems. 

Two results follow in relation to the nine parts into which the substance 
of the Design is divided. First, these nine parts do not appear to follow 
one upon another in any identifiable logical sequence, with the result 
that the subject, namely, ‘‘international law,’’ to which the Design relates, 
is denied the integrity of structure which it ought to, and does, possess. 
Secondly, this approach leads to a treatment of some heads (¢.g., the 
machinery of international justice and the problem of compliance with 
international decisions—33 projects in 26 pages) which is disproportionate, 
by reference to substantive content and importance, to the treatment 
given. to other heads (e.g., ‘‘The Body of World Law’’—29 projects in 29 
pages). The latter refers to the whole of the substantive law of peace, 
which covers 1556 out of the 1678 pages in the first two volumes of Hyde’s 
classic three-volume work on International Law Chiefly as Interpreted 


1 The nine parts are entitled: Introduction; Over-all Projects on the Law Structure 
of Peace; The Body of World Law; The Machinery of International Justice; Com- 
pliance with International Decisions; Acceptance of World Legal System; World Law 
and Communism; The Role of Law in International Economic Development; and 
Mutual Understanding Necessary to World Law. 
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and Applied by the United States; while the former relates essentially to 
the final 120 pages out of the above-mentioned 1678. 

If a positive suggestion may be made to remedy these two defects, it 
would be that a system of classification should be adopted which more 
closely parallels that generally in use among international lawyers, and 
that topics selected for consideration should be woven into such a frame- 
work. This seems a feasible approach and one which is likely to be more 
readily assimilated by a wide range of interested lawyers, professional 
as well as academic. Following this line of approach, we can now turn 
to a more constructive and detailed assessment of the substantive topics 
which have been selected. For this purpose it will be convenient to use 
the traditional subject-headings of international law as a check-list. 

Sources.—'‘Sources’”’ are dealt with under the head of ‘‘Marshalling 
Existing Materials.” Quite rightly, Mr. Larson places emphasis on the 
need to make readily available the reports of important judicial decisions. 
For reasons which will be readily understood, this reviewer fully shares 
Mr. Larson’s assessment of the rôle which is being, and could in the 
future be, played by the International Law Reports. The problem here 
is largely one of money. But judicial decisions, whether international or 
municipal, are only one element in the sources of international law. 
Another, of almost equally great importance, is state practice. Project 8 
(Pilot project on evidence of international law) relates to this. But 
what it does not do is make the essential, specific and feasible suggestion 
that digests of state practice should be prepared in the various states of 
the world on both a historical and a current basis. There is here an 
enormous field of work for researchers in all countries—the collection and 
analytical presentation (preferably according to a uniform system) of 
the attitudes and actions of states adopted in relation to the various prob- 
lems of substantive international law. And if it is necessary to justify 
the substantive merits of this type of program by relating them to cur- 
rent politics, one has only to consider how valuable it would be if there 
existed today in English a systematic survey (quite easily prepared on 
the basis of published diplomatic correspondence, treaties and statements 
in international organizations) of the attitude (not always fully consistent) 
of the Soviet Union and other Communist states on points of international 
law and procedure. 

Recognition.— Questions of recognition are nowhere mentioned in the 
Design; yet some of them are of considerably more than academie impor- 
tance. One of them is the relationship between recognition and representa- 
tion in international organizations, a problem which has arisen not only 
in the context of the representation of China, but of that of the Congo as 
well. There may also be room for some consideration of whether the 
function of ‘‘recognition’’ in relations between states has been adequately 
understood and, if not, whether a clearer appreciation of the legal character 
of recognition might assist in the reduction of such tensions as exist, for 
example, in relations with the Communist Government of China or the 
German Democratie Republic. 
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State Succession.—Although some aspects of state succession would no 
doubt be covered by some of the projects on acquired rights, the latter is 
only one aspect of the wide range of problems which have been arising in 
this field recently. A technical problem of major importance at the 
present time is that of succession in relation to treaties. A more general 
problem, with the widest jurisprudential and political implications, is that 
of the extent to which new states are bound by customary international 
law. Perusal of recent debates in the Sixth Committee of the General 
Assembly, and even in the Security Council (¢.., over Goa), shows how 
troublesome this question is. It might, of course, be fitted into the 
scheme of Part VI (Acceptance of World Legal System), but it does not 
appear there as a specific project. 

Jurisdiction—Problems of jurisdiction are amongst the most difficult 
with which international lawyers have to deal. Project 103 (Anti-Trust 
Laws and Foreign Investment) is the only one in the Destgn which ap- 
proaches this range of difficulties. Otherwise, the work makes no refer- 
ence to such other fundamental issues as the extent to which one state is 
obliged to recognize or give effect to the actions of another (the so-called 
“Act of State” doctrine). Nor is any mention made at all of the wide 
range of immunity problems: state, diplomatie and consular. One could 
do worse than encourage the preparation of an up-to-date book on diplo- 
matic immunity in the form of a commentary upon, and expansion of, 
the 1961 Vienna Convention. 

Territory and Associated Problems.—The ‘‘territorial’’ range of prob- 
lems is fairly fully covered by the projects on Antarctica (31), Space (28) 
and Air (30), although the last two should really be broken down into a 
number of lesser items, each of which calls for detailed study. But no 
reference is made to more technical problems, such as boundaries, or to 
the major problems with political implications, such as the status and 
future treatment of dependent territories. In the light of the so-called 
‘*Colonialism’’ debates in the United Nations in 1960 and 1961, the sig- 
nificance of these questions has greatly increased. and there is urgent 
-need to assess the impact of the relevant General Assembly resolutions on 
the fabric of international law. 

High Seas, Territorial Waters and Other International Waters.—Project 
29 deals with the law of the sea. On this, one may observe that the state- 
ment of the ‘‘end product’’ fails to focus attention on what really needs 
to be done in this field. The Design says: ‘‘the end products towards 
which present efforts are working are agreed conventions on the law of 
the sea and related topics.’’ But with the exception of the régime of 
national waters and the problem of the width of territorial waters, con- 
ventions have in fact now been drawn up on this subject. True, there is 
plenty of scope for bilateral fishery agreements. But what is really 
called for by way of work of scholarship in this area is a fresh and 
comprehensive treatise containing full explanations of, and commentaries 
upon, the four conventions adopted at Geneva in 1958. Apart from the 
law of the sea, the recognition of the importance of the problem of inter- 
national rivers is helpful, though the fact that it is dealt with in three 
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projects (15, 25 and 100) may strike some as placing disproportionate 
emphasis on the subject. 

Individuals.—Project 32 on ‘‘The Law of Human Rights” is the only 
item which deals with the law relating to individuals. No mention is 
made of the need for work on extradition or asylum, or on the problems 
of nationality and statelessness (though admittedly these last two have 
been well covered in recent years). But even in the context of human 
rights, no specific attention is given to a central problem which has deep 
political connotations: the problem of self-determination. That is some- 
thing to which thorough scrutiny should be directed. There appears to be 
little immediate need for another general run over the whole field. 

State Responsibility.—Most of the important problems in the law of 
state responsibility are dealt with in projects 22 (general principles of 
law bearing on protection of acquired rights), 24 (duty to consult before 
affecting other’s rights), 25 (general principles of law bearing on rights 
of riparians in international law), 26 (responsibility for illegal harm), 27 
(illegal propaganda), 33 (atomic energy) and 95 (legal protection of 
private international investment). Nevertheless, no reference is made to 
the problem of exhaustion of local remedies, which is of continuous im- 
portance, especially now in relation to the European Convention on Human 
Rights; nor to the question of nationality of claims, in connection with 
which many difficult questions now arise, especially in relation to the 
protection of corporations and of shareholders. Another matter which 
calls for investigation is the extent to which states may be responsible 
for so-called ‘‘discrimination.’’ Although a reference to ‘‘discrimination”’ 
is included in project 22 (in the context of expropriation), the reader’s 
attention is not drawn to the fact that this controversial and possibly not 
particularly meaningful element in the law is of wider relevance. 

Treattes—The suggestion made in project 21, for the investigation of 
general principles of law bearing on the obligation, interpretation and 
termination of treaties, is a very useful one. Two comments may be made 
on it. The first is that the general principles relevant in this connection 
will also be directly relevant to the area of law, sometimes called ‘‘trans- 
national law,’’ which seeks, in part, to apply general principles to non- 
treaty contractual relations between states and aliens. The second com- 
ment is that, by laymg emphasis on general principles, the project is left 
without any reference to the work of international tribunals in relation 
to treaties. 

There is another aspect of the study of treaties which is of great and 
growing importance, namely, the examination and comparison of uniform 
or similar treaties and the elaboration of general standards and ap- 
proaches. There is room for a topic-by-topic analysis of different classes 
of treaties—establishment, commerce, transit, double taxation, social se- 
curity, consular, et cetera—for the purpose of providing future draftsmen 
with materials for the elaboration of new agreements. 

Settlement of Disputes—Depending on how one views the matter, the 
Program contains between 20 and 33 projects related to the settlement of 
disputes. To some, that may appear to be excessive and to create an im- 
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balance in the Design looked at as a whole. Some of the projects certainly 
seem to be of relatively little importance and they tend by their number 
occasionally to obscure the importance of others, such as projects 48 and 
49, which open up the way to an investigation of the potentialities of the 
use of third-party decisions as a mode of changing the content of legal 
obligations. 

But if reference may again be made to omissions, one finds that two 
types of technical problems of real practical importance are not dealt 
with. (1) Foreign ministries and practitioners are constantly having to 
ascertain whether a prospective defendant state is bound by any link 
of compulsory jurisdiction to a prospective plaintiff state. It is not easy 
to find the answer, for it is not sufficient to look in the Yearbook of the 
International Court of Justice. It would be really helpful if a compre- 
hensive index of jurisdiction could be prepared on a country by country 
basis. (2) There are certain aspects of the Statute and Rules of the In- 
ternational Court of Justice which could bear fuller examination. An 
important one is the procedure of ‘‘intervention’’ contemplated in Articles 
62 and 63 of the Statute of the International Court. If State A invokes 
a specific jurisdictional link to bring State B before the International 
Court in respect of a breach of customary international law, is State C, 
if injured by the same breach, entitled to intervene, even if no jurisdic- 
tional link otherwise exists between it and State B? Other technical 
problems arise in connection with the indication of ‘‘interim measures of 
protection.” 

Relations of Hostility—There seems to be nothing in the program 
which deals with the law of, say, hostile relations (let us not use the ugly 
word ‘‘war’’!). But is there not room for studies of the law relating. 
to the hostilities, falling short of formal war, with which the world is 
plagued today? 

International Organization —Last, but by no means least, in the list of 
omissions is that of any reference to the law of international organizations. 
It is true that the suggestion is made in project 12 of a ‘‘compilation of 
decisions and regulations of international organizations.” But the reader 
is left asking what is the technical purpose of making ‘‘available in con- 
venient form the decisions and regulations of intergovernmental organiza- 
tions other than the United Nations’’? Is the aim to provide a commentary 
upon the constitutions of such organizations? (The texts of the constitu- 
tions themselves can be found in the two volumes of Peaslee’s International 
Governmental Organizations, an invaluable work of which no mention is 
“made.) Or is the aim to provide some indication of the impact which 
the work of these organizations can have upon the fabric of international 
law generally? The two ends are quite distinct. The specific exclusion 
of the United Nations on the ground of the existence of the Repertory of 
Practice of United Nations Organs suggests that it is the former object 
which is contemplated. But the latter is no less important, and whether 
it is pursued under the head of ‘‘International Organization’’ or even 
more appropriately perhaps under the head of ‘‘Sources,’’ it should be 
done. Few people seem to know of Schiffer’s admirable Repertoire of 
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Questions of General International Law before the League of Nations, 
1920-1940, What is needed is a new Schiffer, covering all organizations 
and their work since 1945. There, if one wants one, is a massive project! 

Projects 35, 36 and 37 deal with three special aspects of the work or 
powers of international organizations. Pursuit of them should not, how- 
ever, be allowed to obscure the need for the preparation of a general work 
on the law of international organizations looked at as a whole. This is one 
of the extraordinary gaps in the contemporary literature of international 
law. 


Mr. Larson will, one may be sure, forgive this reviewer for going on 
at such length about the Program. This is the consequence, not so much of 
what the Design is, but of what it sets out to be. This reviewer is not at 
all sure that he agrees with a number of the assumptions which are inherent 
in the Introduction, but which can very easily pass into, and be regarded 
as acceptable in, the infrastructure of international legal thinking. 
Perhaps the most dangerous of these assumptions is that an attempt is 
the same thing as an achievement. Closely coupled with it is the idea 
that research is something which can lightly be undertaken by ‘‘ thousands 
of professors, graduate students, professional people, and other experts, 
in hundreds of colleges, universities, research centers and governments 
who have both the ability and the desire to make a contribution to the 
building of peace through law” (Introduction, p. 12). This is simply 
not true. One might wish the position were otherwise, but there is no 
evidence (if one scans the lists of new books and the issues of the principal 
legal periodicals) of the existence of these ‘‘thousands.’’ Constructive 
research work which actually adds to the subject is something which can 
be done only after the achievement of a respectable basic level of technical 
knowledge covering the whole field of international law. Even then it 
can be done only in a restricted number of places where there is access 
to adequate source material. Anything else is not research, although that 
does not mean that it does not play a valuable part in the education of the 
person concerned. It scarcely adds to knowledge; it merely multiplies the 
places where one can find what there is. It may be that some may regard 
this as the ultimate and desirable aim. To some extent this reviewer 
does too, though only as subsidiary to the realization that the best way of 
advancing the cause of international law is to develop its technical content 
to the highest possible level. If what we are trying to do is to ‘‘popu- 
larize’’ international law, then let us say so. If we are trying to make 
technical international lawyers understand the nature and degree of the 
impact on their subject of political forces, then let us say so. But let us 
do nothing to encourage the identification of repetition with achievement. 

These observations assume practical significance when related to a 
paragraph which appears on page 13 of Mr. Larson’s Introduction: 


It is hoped, then, that this Design can be put to practical everyday 
use in a number of ways. Whenever a department or a research 
center or an individual scholar interested in the broad field of peace 
and law asks himself ‘‘What should my next research job bef” it is 
hoped that this list will be checked for ideas. Similarly, when a grad- 


858 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


uate student comes to his superior asking for suggestions on a research 
thesis subject for a Ph.D. or LL.M. or J.D. degree, this list may be 
a possible source of topics. Again, when foundations or individuals 
or businesses with funds to apply to projects in the field of inter- 
national affairs face the difficult question of selecting projects that 
will make a significant contribution, this catalog may suggest an item 
that will fit both their purses and their purposes. There are projects 
here whose cost would run from a few thousand to many millions of 
dollars. The list is also intended for use by publishers, government 
departments, and individuals interested in either supporting or doing 
research in this field. Perhaps this broad and detailed view of needed 
research may also encourage the creation of additional research pro- 
grams and centers, and the devotion of more existing legal research 
facilities to this crucial objective. 


To the last sentence, this reviewer would wholeheartedly subscribe. 
From much of the rest, he begs to dissent. In particular, he wonders 
how members of the academic and professional world will react to the 
suggestion—implicit in the fourth and sixth sentences—that this list is 
to be a guide to the things on which it is worthwhile spending money in 
international law. They might not mind if the list had been more 
comprehensive and if the omissions had not been on the scale which has 
been indicated in detail above. But one ought not, perhaps, to disregard 
the possibility that they may be disturbed by the feeling that their future 
fate as the recipients of philanthropic bounty could be influenced by the 
eredit-rating of their topic in the Program. If this is to be the conse- 
quence of this sort of assessment, then there is something to be said for 
sharing the responsibility for the selection and for associating with the 
preparation of the Program a representative group of well-known academic 
and professional names. 

It is to be hoped that Mr. Larson will not feel that in making these 
comments this reviewer has trespassed beyond the correct bounds of the 
open invitation to criticize. If more space has been devoted to pointing 
out the defects in the volume than in identifying its merits, this is not 
because merit is absent. Indeed, the reverse is true. But the value 
of a volume such as this, as Mr. Larson himself appreciates, lies in its com- 
prehensiveness. It seems more sensible therefore, if one is to be construc- 
tive, to draw the attention of Mr. Larson—and of those who will use the 
volume—to some points which might otherwise be overlooked. 

‘This stated, it only remains to say that Mr. Larson deserves our thanks 
for reminding us so forcefully of the need to align the content of inter- 
national law to the demands which the international community places 
upon it. r 
E. LAUTERPACHT 


Völkerrecht. Vols. IL and IH. By Georg Dahm. Stuttgart: W. Kohl- 
‘hammer, 1961. Vol. II: pp. xvi, 785; Vol. ILI: pp. viii, 393. Indices. 
Vols. I-III, DM. 185. 


The two volumes under review, which bring Dahm’s treatise on Inter- 
national Law to an end, fully confirm the favorable impression which this 
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writer voiced in his review of the first volume (in this Journat, Vol. 53 
(1959), pp. 976-978). The first volume dealt with the sovereign state 
and hence with the problems of the ‘‘classic’’ law of nations. The second 
volume presents, so to. speak, the ‘‘modern’’ international law of inter- 
national and supra-national organizations. The third volume is dedicated 
to international contractual relations and international delinquencies as 
concerning both states and international organizations. This very brief 
survey of contents shows a new attempt by the author to solve the sys- 
tematice problem, that is, the problem of establishing a new systematic 
framework within which present-day international law can be scientifically 
presented in its totality. The jus in bello and the law of neutrality are 
not included, but a remark by the author in the preface to the third volume 
encourages us to hope that it will be included later. 

The jus ad bellum, a fundamental problem of international law, is of 
course fully treated. The middle part of Volume II (‘‘International 
Order of Peace,” pp. 327-577) investigates the ‘‘right to go to war”; a 
historical exposé of the development under the League of Nations and 
a full analysis of the law actually in force under the U. N. Charter. 
Then follows the study of the different methods and procedures of the 
peaceful settlement of international conflicts and a very detailed analysis 
of international arbitration and judicial procedure. The first and third 
parts of Volume II belong together. The author first gives an excellent 
general theory of international organizations (pp. 1-125), followed by a 
complete investigation of the United Nations. The third part, under the 
title, ‘‘International Social and Economie Order’’ (pp. 579-785), is dedi- 
cated to the non-political international and supra-national organizations 
in the fields of trade, finance, agriculture, labor, communications, hygiene, 
aerial transportation, international cultural relations and international 
atomic law. The presentation of the general theory of international or- 
ganizations is particularly important. Not only are their constitutions 
fully studied, but also the further developments, be it by formal amend- 
ments or under the influence of practice. The detailed investigations on 
the different regional European international and supra-national organiza- 
tions are excellent. The third volume contains in its first part (pp. 1- 
176) a complete theory and practice of international treaties. The second 
part (pp. 177-821) is dedicated to a detailed study of the problem of the 
international responsibility of states and international organizations. The 
new attempt at an international criminal law applicable to states is duly 
treated with considerable skepticism. But extensive study is given to 
international criminal law as applied to individuals. 

It is not possible with a work of these dimensions to go into details 
within the framework of a book review, although it would be tempting 
to do so. Nor is it possible to voice here the reviewer’s critical remarks. 
Let us state, as an example, that this writer does not favor the author’s 
double use of the word ‘‘supra-national,’’ speaking of single organs not 
of organizations, namely, on the one hand, as being composed of individuals 
who do not represent their states, on the other hand, of organs, however 
composed, which have direct authority toward individuals. Neither the 
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League of Nations Mandate Commission, nor the European Danube Com- 
mission, to give examples for the two meanings of the author, were supra- 
national organs. It seems to us awkward to say, e.g., that the Secretariat 
General is ‘‘the only supra-national’’ organ of the United Nations. 

The whole work, as it is now before us, is a broad design, treating each 
and every problem exhaustively and in great detail. While the focus 
is on the legal analysis of the law actually in force, the theory and history 
of the different legal problems are by no means neglected. It makes use 
of a rich literature in the principal languages, a wealth of treaties, an 
abundant number of municipal and international court decisions. It is 
written in clear and easily readable language. To enhance the value of 
the book as a work of reference, there is, at the beginning of the second 
volume, a complete list of abbreviations used. At the end of the third 
volume (pp. 323-393) there is an index of 23 closely printed pages giving 
the list of court decisions quoted, followed by an index of all the articles 
used of the constitutions and statutes of international organizations and a 
general index. 

While speaking primarily de lege lata, the author also gives, where 
appropriate, a critique from.the point of view of politics or of justice. 
Such critique is always well balanced. Thus, his exposé of the law of 
diplomatie protection of citizens abroad is followed by critical remarks 
upon the unsatisfactory character of that law in certain respects. 'Al- 
though the very great importance of international organization is strongly 
underlined, their weaknesses, duplications and other shortcomings are not 
overlooked. Whereas the far-reaching prohibition of the use of force by 
states is correctly analyzed, the author shows critically the difficulties 
arising from this law, where collective security does not function, where 
there are no general collective sanctions and no international legislature to 
bring about peaceful change. The history, exposé and critique of inter- 
national criminal law with respect to individuals is handled excellently. 

The author is neither a ‘‘wishful thinker’’ nor a gloomy pessimist. He 
never forgets that he is writing on international law in a period of transi- 
tion, where the task is to move away from situations of anarchy at a time 
when a real and true world order has not yet arrived. 

Joser L. Kunz 


Annuaire Suisse de Droit International. Vol. XVI, 1959. Zurich: Edi- 
tions Polygraphiques, 1961. pp. 359. Sw. Fr. 34. l 


The present volume of the Swiss Yearbook of International Law is con- 
cerned with publie international law, except for one article on private 
international law (by Professor Johannes Offerhaus, on the Hague Con- 
ferences on Private International Law) and the usual survey of the Swiss 
practice in the same field (by Professor Pierre A. Lalive, for the years 
1958 to 1960). 

Professor Paul Guggenheim warmly and highly evaluates the personality 
and achievements of his famous compatriot, the late Max Huber, Swiss 
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statesman, professor of international law, Judge and President of the 
Permanent Court of International Justice, honorary member of the In- 
stitute of International Law and of the American Society of International 
Law, and President of the International Red Cross. Professor Max Hage- 
mann, in an article on state sovereignty and international order, rightly 
concludes that the European Economic Community constitutes a ‘‘méca- 
nisme interétatique,’’? despite some federal state elements. He considers 
it doubtful that the Community will develop into a European federal state. 

More than one third of the volume is devoted to a thorough study of 
the 1959 Judgment of the International Court of Justice in the Interhandel 
Case (Preliminary Objections) by Professor Georges Perrin (who, in the 
preceding volume of the Yearbook, had discussed the Order of 1957 on 
Interim Measures of Protection in the same case). In the first part of 
his study the author presents the theses held by the two parties in the 
case, the reasoning of the Court, and the individual and dissenting opinions. 
The second part deals in detail with the problems involved in the four 
(actually five) preliminary objections raised by the United States, i.e., 
definition and arising of an international dispute, reciprocity of reserva- 
tions to declarations of acceptance of the Court’s jurisdiction, domestic 
jurisdiction under international law, the so-called automatic domestic 
jurisdiction reservation (Connally Amendment), and exhaustion of local 
remedies. He agrees with the Court on the rejection of the first, second 
and fourth, part (b), preliminary objections, but rightly criticizes the 
Court for having upheld the third preliminary objection concerning local 
remedies and for not having taken a position with regard to the problem 
of the ‘‘automatic’’ reservation raised by part (a) of the fourth pre- 
liminary objection. 

The documentary part of the Yearbook again contains, inter alia, a very 
valuable report by Professor Paul Guggenheim on Swiss practice of inter- 
national law in 1958, primarily the position taken by the executive branch 
of government, and a repertory by Dr. Emanuel Diez of the treaties con- 
cluded by Switzerland which entered into force in 1959. This ‘‘means 
for making the evidence of international law more readily available’’ 
deserves emulation, as far as other countries are concerned. The editor 
of the Yearbook, Professor Henri Thévenaz, again contributes compre- 
hensive bibliographical notes (1959-1960). The periods covered by the 
various reports of the documentary part differ, as does the time lag 
between those periods and the year of publication; but this, probably, 
cannot be helped for technical reasons. 

SALO ENGEL 


Organisations Internationales et Souveraineté des Etats Membres. By 
Marc-Stanislas Korowiez. Paris: Editions A. Pedone, 1961. pp. 349. 
Index. : 


Every effort to codify the law of nations, every scheme for greater 
organized collaboration between states, from Henry IV’s Grand Dessein 
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to the Common Market, involves crucial problems of national sovereignty. 
The Abbé de St. Pierre in 1713, no less than Jean Monnet after World 
War II, encountered stubborn resistance from states jealous of their 
freedom of action, in either the national or the international sphere. The 
subject occupies a prominent place, expressly or implicitly, in every treatise 
on the law of nations. Its importance is reflected in the large number of 
lectures at the Academy of International Law at the Hague devoted to 
this subject, one of the most recent of which being a brilliant essay by 
Van Kleffens.1 Few authorities, however, have given more intensive 
study to this problem than Professor Korowicz in the book here under 
review. He has undertaken, and with obvious success, the ambitious 
project of examining all the great international organizations of modern 
times, in order to elucidate the rôle played by sovereignty in both their 
charters and in their actual operation through the years. This treatment 
is preceded by a brief historical sketch of the origins and evolution of the 
concept from antiquity down to the present time. 

The main portion of the book is devoted to the League of Nations and 
the United Nations, including the two World Courts, the International 
Labor Organization and UNESCO. The author then studies the regional 
organizations (Arab League, Organization of American States, the Euro- 
pean Coal and Steel Community, the European Economic Community, and 
Euratom). In a final chapter he analyzes the doctrine of sovereignty in 
summary, with an essay on the dominant doctrine of sovereignty today. 

Since in each of these international organizations sovereignty constitutes 
the major obstacle to reform in the direction of greater effectiveness, the 
reader of this scholarly monograph is given at one and the same time 
an admirable understanding of the several theories of sovereignty, with 
their many complexities, and a view of the most critical problems facing 
all students of international organization. Thus both the specialist in 
international law and the student of world organization can find here, 
as an indispensable synthesis; a real contribution to the already enormous 
literature on the subject. 

While the author has thrown considerable light on basic problems of 
world politics, some of his conclusions may be the subject of controversy. 
Not all students, for example, will agree with his view that the principle 
of the balance of power ‘‘has become a customary institution of inter- 
national law.” (p. 27.) With reference to the League of Nations, the 
sweeping assertion that ‘‘there is nothing in the Covenant which would 
frankly violate the principle of the sovereignty of the members’’ is hardly 
consistent with the statement that Article 8 (6) of the League of Nations 
Covenant was ‘‘a very hardy proposition and sensibly limited sovereignty 
in its traditional concept’’ (p. 96), nor with the view that by Article 12 
‘the exercise of sovereignty is considerably limited.” (p. 98.) Also, 
few authorities on the peaceful settlement of international disputes would 
accept, as a solution for the vexing problem of the definition of the ‘‘re- 


1E. N. Van Kleffens, ‘‘Sovereignty in International Law,’’ 82 Hague Academy 
Recueil des Cours 5-131 (1954). 
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served domain,’’ the suggestion that the members of the World Court 
be called on to accept in treaty form an enumeration of the questions 
which positive international law leaves to the exclusive competence of the 
states (p. 108). This, the author maintains, is ‘‘the most reasonable way 
toward a progressive solution of this thorny problem.” (p. 212.) 

Furthermore, few perhaps would agree with the author’s strong de- 
nunciation of the projected Declaration of the Rights and Duties of 
States on the ground that ‘‘the project constitutes a dangerous retrogres- 
sion,’’ as it ‘‘would be contrary to the general principles of the law of 
nations universally recognized today in relations between states.’’ (p. 
328.) Finally, the author, in listing the well-known failures of the 
League of Nations to protect its Members from outside aggression (p. 
133), fails to mention one of its most regrettable and most costly failures, 
the one described by the late Paul Mantoux in a brilliant monograph,? 
namely, its inaction when Vilna was illegally taken over by Poland. 

Whether we agree with all the views of the author or not on these 
controversial matters, he has undoubtedly made a notable contribution, 
and his treatment of the following matters is particularly interesting: (1) 
the place of sovereignty in the rulings of both World Courts; (2) the 
Soviet attitude toward sovereignty and international law; and (8) that 
familiar and extremely difficult question—at just what point the state, 
by accepting more and more limitations on its sovereignty, ceases to have 
the status of a state. 

Jonn B. WHITTON 


La Notion du Caractère Ennemi des Biens Privés dans la Querre sur Terre. 
By Christian Dominicé. Geneva: Librairie E. Droz; Paris: Librairie 
Minard, 1961. pp. 255. 


The extraction of principles of international Jaw from various national 
assertions of power in time of war to sequester and ultimately to seize 
enemy property presents formidable difficulties for the scholar. Dr. 
Dominicé has worked out a synthesis, on a comparative basis, of the 
definitions of the enemy character of natural and juristic persons in the 
national legislation and case law of Great Britain, the United States, 
France, and Germany, as well as in the treaties of peace following the 
first and second World Wars. He properly draws attention to the differ- 
ence between the power of a belligerent, as a defensive measure, to sequester 
the property of enemy nationals and of designated categories of neutral 
persons while the war is in progress and the more limited authority of 
that belligerent to effect a definitive seizure of property of enemy nationals 
and of a certain few neutral nationals at the conclusion of the war. The 
assets of juridical persons having the national character of neutral states 
but controlled by enemy nationals may lawfully be sequestered and seized, 


2 Paul Mantoux, ‘‘A Contribution to the History of the Lost Opportunities of the 
League of Nations,’? in The World Crisis (by the Professors of the Graduate Institute 
of International Studies) 8-85 (Geneva, 1988). 
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but the notion of ‘‘enemy taint’’ developed in the law of the United States 
is treated with reserve. 

The rule that the property of enemy nationals may be sequestered and 
seized is viewed as an exception to the general principle that the property 
of aliens may not be taken without compensation. The fundamental char- 
acter of the latter principle requires that the state asserting the right to 
sequester or seize property of neutral nationals carry the burden of estab- 
lishing the legality of that conduct. In analyzing the creation of detailed 
rules of international law, Dr. Dominicé finds that national courts and 
legislatures act under opinio juris and, accordingly, that acceptance by 
other nations of their assertions of power leads to the creation of norms 
of customary international law. However, the author does not provide any 
real evidence of the reactions of foreign states, and the question whether 
major Powers engaged in a war of global dimensions may create law valid 
erga omnes is not met squarely. 

The undoubted value of the volume as a work of analysis and of refer- 
ence is unhappily marred by a number of typographical errors. 

R. R. BAXTER 


Pieniqdz na terytorium okupowanym [Money in Occupted Territory]. By 
Krzysztof Skubiszewski. Poznań: Instytut Zachodni, 1960. pp. 407. 
Index. Zi. 75. 


This is an adventure into uncharted seas. At the moment when the 
rules of war among civilized nations were being codified, their governments 
were not yet wholly familiar with all the techniques of interventionism and 
management of social and economic affairs which for modern regimes 
constitute the ABC of government. World War I was an eye-opener in 
this respect, and the interwar years, which have produced totalitarian 
forms of government both in their socialist and Fascist formations, have 
resulted in a new attitude of the public authority to the social and economic 
matters’ in their national aspects. Currency and monetary policies be- 
came one of the prime instruments of social change and economic adjust- 
ment, a tool to stimulate production, consumption, investment and saving, 
exclusive of human preferences and the conditions of the market. 

As a result, as our author discovered, there is precious little to be found 
in the texts of the international agreements pertaining to the powers and 
duties of the occupying Powers, whether those concluded in the early years 
of our age, or those which were concluded after World War II in order 
to modernize the rules of warfare on specific points, which would define 
the monetary regime in occupied territory. Thus, the author’s attention 
was perforce turned to international practice and the study of the policies 
of various states, whose armed forces, owing to the course of war, obtained 
control of enemy territory. Under the Hague Conventions, such states 
have rights and assumed duties to maintain an order of things in the 
territory which continues to be legally a part of the enemy state. How- 
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ever, new techniques of government have profoundly affected the situation. 
Occupation now means something more. It also provided an opportunity 
to the occupying government to deny the assets, raw materials, manpower, 
which constitute an economie war potential of the occupied territory, to 
the enemy. Likewise the occupying Power now has the opportunity to 
exploit these assets to support its own war effort. 

In his quest for information Professor Skubiszewski has examined the 
modern practice of occupying states since the beginning of the present 
century, starting with the Russo-Japanese conflict. World War I was 
the first source of massive, fairly well-documented information. Most of 
his material, however, comes from World War II, which supplied illustra- 
tions of modern attitudes and practices of governments, which Professor 
Skubiszewski finds generally contrary to the rules (or rather postulates) 
of international law and order. Here, quite naturally, the policies of the 
Axis Powers, and in particular those of the German Government vis-a-vis 
occupied Europe, called for his special attention. Among those territories, 
Polish provinces, which were a victim of most drastic measures in this 
respect, figure highly in the author’s accounts. The practice of the Allied 
Powers in Germany as regards management of currency is also a source 
of information which supplied Professor Skubiszewski with valuable data. 

Significant is an almost total omission of materials concerning the 
monetary policies of the Soviet occupation authorities in Eastern occupied 
Europe. First in Eastern Poland, then in Hungary and Bulgaria, the 
practice of Soviet authorities would have provided the author with the 
most powerful argument in his plea for the strict determination of the 
occupying Power’s rights as regards monetary policies in the occupied 
territory. The case of Hungary is particularly in point, although other 
occupied states and even allied nations which came under the military 
administration of the Red Army also have been subject to measures 
which were designed to drain their economic resources. In the Hungarian 
case the unrestricted printing of Hungarian money by the Soviet military 
administration ruined the country’s currency and brought a financial 
crisis. 

In spite of these omissions, the author’s book is an important study, both 
in terms of a systematic presentation of the situation in an obscure area 
of international law and as a formulation of valid postulates calling for 
implementation in the form of international legislation. Its value for 
a non-Polish reader is enhanced by an extensive English summary, which 
includes a review of international practice and of the author’s suggestions. 
A valuable feature of the book is an extensive bibliography concerning 
the subject. 

Professor Skubiszewski wrote his book with great objectivity and feeling 
for the fundamentals of international law and order, and his work deserves 
a place in any international law library. 

KAZIMIERZ GRzyBowsxkI 
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Das Arbettsrecht als Gegenstand Internationaler Rechtsetzung. By Qer- 
hard Schnorr. Vol. 10, Schriften des Instituts ftir Wirtschaftsrecht an 
der Universität Köln. Munich and Berlin: C. H. Beck, 1960. pp. xiv, 
342. DM. 30. 


This study is based on the assumption that labor law is increasingly 
“determined by and linked to” regulations of an international law char- 
acter (vélkerrechtliche Regelungen). As the author’s very thorough in- 
vestigation shows, the assumption is not unqualifiedly true, but the in- 
fluence which international institutions, and especially the International 
Labor Organization, the European Economic Community, the European 
Coal and Steel Community and, until recently, OEEC, have exercised on 
the labor law in the member states without infringing upon their sov- 
ereignty—-and how the substance of sovereignty has changed by the con- 
stitutional powers of sovereign nations (as, e.g. in The Netherlands)—is, 
indeed, an interesting subject. , 

More than two thirds of the book is devoted to an analysis of the impact 
of the International Labor Organization and, in particular, the concept 
of ‘‘social progress’’ (die soziale Idec) on the contents of material norms, 
the institutional character of the I.L.O., and the functional relation between 
municipal law and I.L.O. conventions. The remainder of the work discusses 
the regulation of industrial and employer-employee relations within the ` 
framework of regional arrangements in Europe, especially the European 
Economie Community. 

Some American readers will be surprised by the author’s insistence that 
under Article VI, paragraph 2, in conjunction with Article II, section 2, 
paragraph 2, of the U. 8. Constitution, the President could, pursuant to 
the doctrine of Missouri v. Holland (1920), 252 U. 8. 416, if he only 
wished, use: his treaty-making power to ratify I.L.O. conventions even on 
matters reserved to the States (pp. 187-189, 195). Disquieting is his 
conclusion that the Basic Law (Constitution) of the Federal Republic 
of Germany not only rejects the self-execution of treaties to which Germany 
is a party, but even fails to provide for their transformation into municipal 
West German law (pp. 194-195). In fact, he goes as far as to deny the 
need for either monistic or dualistic theories of law, since, he claims, 
every sovereign state is free to issue rules violating its international 
obligations, and it is then a political question as to whether the interna- 
tional community and its organs will exercise enough pressure (as he 
hopes) to make that country retract (pp. 176-177). 

Regrettably, the author uses a great deal of space for theoretical dis- 
quisitions which will not offer much that is new to the expert but will 
confuse the general reader; a broader treatment of the inroads which the 
new regional institutions are making into the socio-economic structure of 
the Common Market countries would have been preferable. Of Schnorr’s 
interesting propositions, three may be mentioned: Parties to collective 
bargaining and collective labor contracts—private citizens all—have be- 
come executory agents of supra-national regulations (p. 2387); on the 
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other hand, labor law has been little institutionalized in the Rome Treaty 
and the ECSC treaty, which increases the co-ordinating function of 1.L.0. 
conventions for the Common Market countries (pp. 276-277). The hotly 
debated question whether their municipal legislation overrules contrary 
regulations based on the Rome treaty or E.C.S.C. treaty, Schnorr answers 
unequivocally in the negative (pp. 285 ff., 297). 

Joun H. E. FreD 


European Organizations and Foreign Relations of States: A Comparative 
Analysis of Decision-Making. By F. A. M. Alting von Geusau. Leiden: 
A. W. Sijthoff, 1962. pp. 290. Index. 


Despite its non-committal title, this short but incisive work is an im- 
portant contribution to comparative, national and international law. The 
author sets out to trace the impact of the manner of representation and 
deliberation in NATO, O.E.E.C., Western European Union, the Council 
of Europe and the European Economie Community on the legal rules 
governing the conduct of foreign relations in the United States, Great 
Britain, France, West Germany, and The Netherlands. In doing so he 
combines historical and constitutional commentary with a careful study 
of the actual practices of these organizations in terms of their impact 
on the five member governments selected for study. 

Appropriately, the study begins with a description of the constitutional 
provisions regarding the conduct of foreign relations, tracing the evolution 
of law and practice from the ancien régime until 1945. The author 
explains the tug-of-war between legislatures and executives, documents 
the short-lived victory of parliaments, and then goes on to expose the 
undermining of that victory through the influence of contemporary re- 
gional organizations. 

The author is to be congratulated for presenting the legal and admin- 
istrative rules which now govern the participation of member governments 
in these organizations, not only in terms of the written law, but also in the 
context of the actual modes of deliberation which characterize these 
organizations. Modes of action peculiar to each are scrutinized and re- 
lated to the pattern of national participation and reaction. The legal 
character of the decisions, recommendations and conventions produced by 
each organization is examined and interpreted in terms of the law and 
practice of the five member states. Finally, this enables the author to 
establish a scale of organizational influence exercised by this increasingly 
complex mélange of national and regional legislation over such aspects of 
national competence as remain technically ‘‘sovereign.’’ He demonstrates 
a number of legal incongruities arising from the fact that the national 
constitutional rules simply are not in accord with reality, and closes with 
a plea for their adaptation to the actual regional structure. 

Alting proves, if proof were needed, that sophisticated legal and political 
analysis can and should be handled by the same mind. 


Ernst B. Haas 
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The Movement for International Copyright in Nineteenth Century Amer- 
ica. By Aubert J. Clark. Washington, D. C.: The Catholic University 
of America Press, 1960. pp. ix, 215. Index. $3.50. 


In the present dissertation, Father Clark carries the story of the Ameri- 
can movement for ‘‘international copyright’’—that is, the recognition in 
this country of the rights of foreign authors—from the famous Address 
of British Authors, presented to Congress in 1837 by Senator Henry Clay, 
through the passage of the Chace Act of 1891. Father Clark’s sometimes 
tedious account brings out the strenuous activities carried on over the 
years by such worthies as George Palmer Putnam and George Haven 
Putnam (father and son), Richard Rogers Bowker, and James Russell 
Lowell. It describes the furious spate of lobbying, disguised and undis- 
guised, which finally put the Chace Act across, after the pirates themselves 
had begun to see some merit in applying rules to the game. ‘The legislation 
was only a partial victory for the Commandment ‘‘Thou shalt not steal,’’ 
for it was marred by a lamentable sellout to the American printing trade. 
Copyright was extended by the Act to the works of nationals of any foreign 
country which accorded copyright to Americans substantially as it did 
to its own citizens, but this was on the onerous condition, in the case of 
books and certain other works, that copies circulated in this country be 
manufactured here. Even today we have not entirely rid ourselves of the 
incubus of the ‘‘manufacturing clause.’’ 

Father Clark speculates on the possible connection between American 
copyright policy during the nineteenth century and the quality and 
quantity of literary production by Americans. Is it probable that a Mark 
Twain would have emerged earlier in our history if prime English works 
had not been available for republication by American publishers free 
of any copyright toll? Such questions are worth asking, even though 
they are quite unanswerable. 

Despite the legal-sounding title of his dissertation, the author decided 
not to deal with legal matters ‘‘except where absolutely necessary.” (p. 
ix.) Perhaps as a result of this principle of exclusion, the reader never 
gets a clear statement of the basis of Anglo-American copyright relations, 
such as they were, prior to the Chace Act. He is likely to wander in 
some confusion from praise for Britain on page 27 for its having ‘‘made 
provision [for] international protection of authors’ rights,’’ to the revela- 
tion on page 50 that there was uninhibited copying of American works 
by British publishers during most of the century: piracy was by no means 
confined to the American side. The fact is that British. legislation early 
offered protection on a basis of reciprocity to the works of nationals of 
foreign countries; this offer the United States did not attempt to take 
up until 1891. The picture, however, was much complicated during a long 
interval of time by the dubious assumption that an American author could 
secure protection in Britain if he assimilated his position to that of a 
British author by publishing his work while physically present on British 
soil (of. pp. 52, 167). This explains the hopeful hegiras of some estab- 
lished American authors to Canada (cf. p. 140) and other exotic places. 
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(Lesser lights might not have the carfare, as Brander Matthews once 
ruefully pointed out.) Besides eliding legal propositions, Father Clark 
occasionally misstates them. The statement that “from 1607 until the 
American Revolution, copyright in colonial America was regulated ac- 
cording to English laws’’ (p. 1) is wrong, even if we give our author 
the benefit of the fact that English copyright law up to the Statute of 
Anne was a dark vale of mystery. The characterization of Justice Holmes’ 
‘feoncept of author’s rights, expressed in his opinion in White-Smtth 
Music Pub. Co. v. Apollo Co., as ‘‘weird’’ (p. 26), is not supported by any 
reasoned explanation. 

. BENJAMIN KAPLAN 


The St. Lawrence Waterway. A Study in Polities and Diplomacy. By 
William R. Willoughby. Madison: University of Wisconsin Press, 
1961. pp. xvi, 381. Index. $6.00. 


The opening of the St. Lawrence Seaway in 1959 will long remain an 
example of Canadian-American co-operation and an object of North 
American pride. Consequently it is not surprising that it has been the 
subject of several popular books; Professor Willoughby’s scholarly study 
is a superior volume and should become a standard work on the subject. 
Aptly subtitled ‘‘a study in politics and diplomacy,” it offers an instruc- 
tive study of those international and domestic problems and events which 
for so long impeded construction of the seaway, and those which eventually 
made its construction inevitable. Although the student of international 
law is perhaps more attracted by the international aspects of the seaway, 
he will find that the author’s analysis of the national and international 
events is thorough and enlightening. An extensive bibliography, several 
photographs, and a map of the seaway contribute to the volume’s use- 
fulness. 

Using a chronological approach, the author devotes approximately one 
third of the volume to pre-1920 developments. Although this historical 
background of navigation progress on the Great Lakes and St. Lawrence 
is instructive, serving to place subsequent developments in proper per- 
spective, this reviewer appreciated the more contemporary developments, 
beginning with the negotiation of the ill-fated 1932 Waterway Treaty. 
With material obtained from the files of the Department of State, private 
papers, and numerous Canadian and American official documents, the 
author maintains a balanced appraisal of his subject, devoting necessary 
attention to events on both side of the boundary. The conflicts between 
Prime Minister Mackenzie King and Premier Mitchell Hepburn of On- 
tario, as well as those between regional and economic groups and public 
and private power interests in the United States, are appraised. Although 
the author’s primary concern is with the development of the seaway’s 
navigation facilities, he recognizes that it is impossible to discuss this 
phase of the project without discussing the concomitant power projects. 


1209 U.S. 1, 18 (1908). 
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Admitting the complexity of the engineering tasks, the reviewer is still 
surprised by the variety and complexity of the domestic interests affected 
(either favorably or unfavorably) by the waterway. 

Surveying four decades of discussion and planning that preceded the 
completion of the seaway, the author concludes that the primary factor 
leading to the many delays and setbacks, particularly in the 1930’s and 
1940’s, was the ‘f. . . bitter tug of war between powerful sectional and 
economic groups in the United States” (p. 284). It is to be hoped that 
this will not be the case in Canada with the Columbia River project. 

The profession is indebted to Professor Willoughby for his solid and 
penetrating study of a significant example of North American co-operation 
and development. 

Don C. Prrer 


Foreign Relations of the United States. Diplomatic Papers. The Confer- 
ence of Berlin (Potsdam), 1945. 2 vols. Washington: Government 
Printing Office, 1960. Vol. I: pp. exxviii, 1088. Index. $6.00; Vol. II: 
pp. elxxvi, 1645. $6.50. 


This oversized collection of papers relating to the haphazard proceedings 
of the Heads-of-Government meetings which determined the pattern of 
policy for the postwar period is well edited. But even with all the relevant 
data set forth in widely scattered texts, the net result was indecisive. A 
signed Communiqué entitled Report on the Tripartite Conference of Berlin, 
August 2, 1945, in 14 sections was published at the time in London, Mos- 
cow and Washington; an agreed Protocol of Proceedings covered by a 
signed sheet of even date in 21 sections, with two appendices, was then 
published as a press release in Washington, as Cmd. 7087 (Misc. No. 6) 
_in 1947 at London, and with the Communiqué in the Soviet treaty collec- 
tion in 1955. It is not difficult to conclude from this diverse treatment 
of the Berlin decisions that they constituted only concerts of policy in- 
volving some commitments on subjects such as the Peace Treaties with 
Bulgaria, Hungary, Italy and Rumania, later brought into being. The 
results from the United States point of view on the 44 items discussed 
were summarized in a memorandum by the Executive Secretary (Vol. II, 
p. 602), which cites the Communiqué more often than the Protocol. 

Whether the results of the Berlin Conference are ‘‘decisions’’ and 
“agreements” as the communiqué says, or ‘‘conclusions’’ as the Protocol 
avers, their common texts can certainly be accepted as the tripartite point 
of departure as of August, 1945, for the subsequent evolution of policy 
in the settlement of questions of the Second World War. The value of 
this compilation, therefore, is that it collects the entire record from United 
States files on the subjects the Heads-of-Government chose to discuss, and 
presents the material in orderly form in relation to the deliberations of 
the chiefs. 

The Heads-of-Government met in 13 plenary meetings between July 17 
and August 2, 1945, supplemented by 13 meetings of the Foreign Ministers 
aided by subcommittees, 7 meetings of the Joint Chiefs of Staff, 9 of the 
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Combined Chiefs of Staff and 1 of the Tripartite Military Group. All 
recorded minutes are by United States staff members, except those of the 
Combined Chiefs of Staff (British-American). There was no formal 
agenda, though the United States had a ‘‘position paper’’ (Vol. I, No. 214) 
that more or less served that purpose. It can be seen that a heads-of- 
government conference is a casual affair which leaves such traces as can 
be salvaged by the professional delegations. 

For this conference the Department of State (principal editor, Richard- 
son Dougall) has done a hereulean job of resurrecting a turning point in 
international relations. Every subject touched upon in the conference 
meetings is given documentary attention, by printing the drafts, revisions 
and final forms of telegrams, despatches, memoranda and position papers 
in preparation for the conference, and the same extensive presentation of 
the papers produced during the conference along with current develop- 
ments in the various areas, all supplemented by data from memoirs and 
other published works. The editorial net brought in 1433 documents in 
addition to some 600 pages of minutes of meetings and records of con- 
versations, dinner discussions and such contacts. The background and 
preparatory documents fill 800 pages in the first volume, and the con- 
ference documents and supplementary papers a similar space in the 
second volume; both groups are arranged by subject, which facilitates 
following an item from its initial form through the conference discussion 
to the form in which it was left by the conference, 

The Berlin Conference in the Communiqué and Protocol defined the 
status of world problems as they stood at the time. Policy with respect 
to German political, economic and reparation matters was made explicit 
for the four occupying Powers; the status of Poland was noted; the 
Council of Foreign Ministers was established to carry on with respect to 
peace settlements of numerous kinds; various questions such as those of 
Tangier and the Turkish Straits were mentioned for subsequent attention. 
Alongside the conference the United Kingdom, United States and China 
called for the surrender of Japan, and the Soviet Union confirmed its 
intention to accede to the Anglo-American request to enter that phase 
of the war (cf. Report, Combined Chiefs of Staff, No. 13881): The first 
explosion of an atomic bomb on July 16, 1945, was documented for the 
conference. The whole is a chapter in a continued story of ‘‘high 
polities,’’ 

Denys P. MYERS 


Principles, Politics, and Fundamental Law. Selected Essays. By Herbert 
Wechsler. Cambridge: Harvard University Press, 1961. pp. xvi, 171. 
Index. $4.25. 


Professor Wechsler, who was one of the advisers of the American judge 
during the Nuremberg trial, brings together in this volume three essays on 
American Constitutional Law—‘‘Toward Neutral Principles of Constitu- 
tional Law” (1959), ‘‘The Political Safeguards to Federalism” (1954), 
and ‘‘Mr. Justice Stone and the Constitution” (1946)—and an essay on 
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‘The Issues of the Nuremberg Trial” read to the American Historical 
Society in December, 1946. 

All of these essays are full of suggestions for the international lawyer. 
Wechsler is interested in the difference in criteria and methods of the 
judicial process and the political process. The participants in the latter 
are partisans working for a decision that will satisfy their interests in 
the immediate situation, while a court seeks a decision which will maximize 
satisfaction of all interests not only in the immediate situation but in all 
similar situations which may arise within the jural order. Both judges 
and their critics should treat the facts sub species aeternitas et universitas, 
seeking, according to the Kantian categorical imperative, to make a decision 
which can be applied as a universal rule. 

The author does not deny the importance of utilizing the formal sources 
of positive law, but he emphasizes that they should be interpreted, espe- 
cially when they are such fundamental documents as the Constitution, in 
the light of reason as he interprets this word. This discussion, although 
directed toward American Constitutional interpretation, may help inter- 
national jurists and statesmen to appreciate the nature of the task set 
for them by the Preamble of the United Nations Charter—‘‘to establish 
conditions under which justice and respect for the obligations arising 
under treaties and other sources of international law can be maintained.’’ 
Is it possible to decide such problems as Berlin, Cuba, Laos and Kuwait 
according to the criteria of ‘‘neutrality and generality’? which Professor 
Wechsler thinks ought to guide, and usually have guided, the Supreme 
Court of the United States in dealing with major problems of American 
history ? 

The author supports the recognition by the Supreme Court itself of 
certain questions as ‘‘political,’’ but, in his opinion, they are so only 
because the Constitution explicitly or implicitly has left them to a political 
organ of the Government (pp. 11 ff). The principle that Constitutional 
questions are legal ones to be decided by the Court is in contrast to the 
principle of international law that all questions are to be decided by 
diplomacy or political organs of the United Nations unless the parties have 
conferred jurisdiction on the International Court of Justice, or a political 
organ of the United Nations has requested an advisory opinion. As a 
result, it is more difficult to establish the rule of law in international 
relations. 

In dealing with the Nuremberg trial, Professor Wechsler applies his 
eriteria for the judicial process and finds that, while a trial by victors of 
their late enemies is subject to criticism, such a trial was much better than 
“a program of summary execution,” the alternative proposed by most 
critics (p. 154). In fact, under the limitations of its Charter, the 
Nuremberg Tribunal, in his opinion, administered justice. Its judgment 
‘twas mainly a judgment of limitation, its principal operation more sig- 
nificantly that of protecting innocence than that of declaring and punishing 
guilt. When I speak of ‘innocence’, I mean not only a technical freedom 
from responsibility under the rules laid down; I mean, more deeply, the 
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exculpation of those who could not justly be declared to be guilty under 
rules of liability that we would be prepared to apply to ourselves.” (p. 
155.) He, however, emphasizes that 


Nuremberg, far more than San Francisco, was the assumption of an 
irrevocable obligation—to build a world of just law that shall apply 
to all, with institutions strong enough to carry it into effect.... 
If we succeed in that great venture—and no nation can succeed alone 
—Nuremberg will stand as a corner stone in the house of peace. If 
we fail, we shall hear from the German ruins an attack on the Nurem- 
berg judgments as the second single ‘‘diktat’’ of Versailles and not- 
withstanding the goodness of our intentions, we may have no sufficient 
answer, (p. 157.) 


Ending with this sapient prediction which, it is to be feared, has had 
a measure of confirmation in the fifteen years since he wrote it, Professor 
Wechsler provides much for the observer of the contemporary international 
scene to think about. There are many analogies between American Con- 
stitutional experience and international relations, and an examination of 
the fundamentals of law will help to understand both. 
Quincy WRIGHT 


Traité Pratique de Droit Civil Français. By Marcel Planiol and Georges 
Ripert. Tome IX: Les Régimes Matrimoniauc. Part 2. 2nd ed. by 
Jean Boulanger. Paris: Librairie Générale de Droit et de Jurispru- 
dence, 1960. pp. vii, 731. Index. 


The treatise of Planiol and Hipert on French Cwil Law has long been 
recognized as the leading and most comprehensive work in its field. 
Planiol’s contributions to French legal science and thinking have been 
praised within and outside France, among students and judges alike, 
ever since the publication of his Traité Élémentaire in 1899. Its masterful 
treatment has ensured re-editions by competent collaborators, of whom 
the best known is Georges Ripert, whose additions to the original text 
have identified his name with the treatise for over twenty years. 

Until Planiol’s work appeared, the civil law had been little more than a 
study of the Code as an extraction of principles by a classical interpreta- 
tion of the will of the legislator, combined with a conception of the judicial 
rôle as merely one of giving application to the law. All that changed 
with what, to contemporary students, was Planiol’s dazzling new departure, 
an approach which abruptly discarded accepted theories, creating a new 
awareness that the civil law, in the words of Ripert, was 


all of life, the conflict of private interests, the slow formation of civil 
institutions, the perfecting of rules of conduct through practice, 
yesterday’s struggles resolved by the triumph of a rule, today’s 
struggles pursued before the courts, the ceaseless intervention of the 
legislator, the inter-action of judicial practice.* 


1 Marcel Planiol, Traité Élémentaire de Droit Civil, 4th ed. by Georges Ripert, 
Tome 1, p. ix (Paris, Librairie Générale de Droit et de Jurisprudence, 1948). Trans- 
lation supplied. 
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To those conditioned by the penetrating commentaries of Holmes and 
Cardozo on the common law, the theme is no strange one. 

At the outset, one must caution that the Traité Pratique is not to be 
confused with Planiol’s Traité Elémentaire de Droit Civil, a less specialized 
and exhaustive, though more pedagogic, tool in three volumes (in whose 
later editions Ripert also collaborated), of which the 1938 and 1939 
editions were translated for the benefit of Anglo-American lawyers by the 
Louisiana State Law Institute? The fourteen volumes of the Traité 
Pratique were produced by Ripert and others (in realization of a grandiose 
project conceived by the master) between 1925 and 1934. The volume 
here reviewed contains the second half (itself divided into three parts) 
of the Tratéé’s compilation of the ensemble of rules governing the material 
and pecuniary interests of the marital partners (their community of 
interests), during the life of the marriage. Those rules, whether super- 
imposed by operation of law, or pursuant to a special contractual relation- 
ship of the parties, constitute the complicated matrimonial ‘‘regimes.’’ 

Title V, the first major heading of the volume, deals with the dissolu- 
tion of the marriage community. Chapters I and IT discuss the causes of 
dissolution (death, divorce, annulment, judicial separation and desertion) 
and its consequences (including the option available to the wife or her 
heirs to accept or repudiate the community). Under Title VI (settle- 
ment of the dissolved community) the author has grouped chapters re- 
lating to the settlement of accounts necessitated in detaching the separate 
property of each spouse from the community mass, liquidation and division 
of the community, effects of a renunciation and the legal nature of such 
advantages as accrue to one or the other of the spouses in the community. 
Under the rubric ‘‘Régimes Séparatistes,’’ Part Three of the volume ex- 
amines the different conditions under which the rules of the Code per- 
taining to the separation of goods apply, together with the general char- 
acter and effects of the regime of separation and its administration. This 
is followed by an exhaustive survey of the principles governing the 
régime dotal, still another form of separation of goods, in which the dowry 
brought to a husband by the wife to assist in meeting household expenses, 
is protected by special rules against seizure and alienation. The historical 
background which introduces this fascinating topic shows the author at 
his best. In the fourth and final division of the volume, brief (40 pages) 
but adequate treatment is given to a regime which enjoys a special posi- 

` tion in French law, the so-called ‘‘bdiens réservés,” i.e., property acquired 
by the wife from engaging in separate professional endeavor. 

So extensive is the grasp of this volume that one can hardly do justice 
to its coverage within the limitations of a review. Its presentation ad- 
heres closely to that of Marcel Nast’s first edition. It is no mere 
theoretical dissertation, but a practical treatise and guide to French 
jurisprudence, prepared with thoroughness and care. Hach régime is 
introduced with an historical précis which sets a proper framework for 
the law’s development. However, no attempt is made to deal with the 


2Planiol, Civil Law Treatise (6 vols., West Publishing Company, 1959). 
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comparative law aspects of the problem, which appear to fall outside the 
author’s objective. 

In the opinion of this reviewer, Boulanger’s edition is superior to any- 
thing yet appearing in. French legal literature on this branch of the law, 
and should remain the standard work for years to come. The author 
can take a just pride in what is truly a lawyer’s contribution to a lawyer’s 
subject, 

ALwyn V. FREEMAN 


BRIEFER NOTICES 


The British Year Book of International Law, 1960. Vol. 36. (London, 
New York, Toronto: Oxford University Press, 1961. pp. viii, 483. Index 
84 s.) With this 36th volume of the British Year Book of International 
Law, Professor R. Y. Jennings, Whewell Professor of International Law 
at Cambridge, joins Sir Humphrey Waldock, Chichele Professor of Public 
International Law at Oxford, as Co-Editor. Appropriately, the first 
article is a perceptive appraisal of ‘‘Hersch Lauterpacht—-The Scholar as 
Prophet,” by ©. Wilfred Jenks. Shabtai Rosenne contributes, in ‘‘The 
International Law Commission, 1949-59,’’ an acute and comprehensive 
study of the organization and operation of the Commission to which he 
has since been elected as a member. J. Higham, of the United Nations 
Library in Geneva, has prepared a useful guide to the documents of the 
International Law Commission from 1949 to 1959. A, H. Robertson 
ae the Lawless Case, decided by the European Court of Human 

ights. 

Other articles include ‘‘The Jurisdiction of the Court of Justice of the 
European Communities to Annul Executive Action,’’ by D. G. Valentine; 
‘Nuclear Liability: The General Principles of Law and Further Pro- 
posals,’’ by M. J. L. Hardy; ‘‘The Question of the Composition of the Trus- 
teeship Council,’’ by T. Meron; ‘‘Unlawful Seizure and Irregular Extradi- 
tion,” by P. O’Higgins; and ‘‘The Place of Law in an International Or- 
ganization,’’ by J. E. S. Fawcett, 

- Notes, decisions of British courts involving questions of public or private 
international law and book reviews complete another volume of this out- 
standing Year Book. 

H.W.B. 


The International Status of the Suez Canal. By Joseph A. Obieta, S.J. 
Foreword by Richard R. Baxter. (The Hague: Martinus Nijhoff, 1960. 
pp. xii, 187. Index. Gld. 13.85; $3.70.) This study by Father Obieta, 
Professor of International Law at the University of Deusto (Bilbao), is a 
welcome contribution to a subject which has been discussed with more 
heat than light in much recent writing. The approach is objective, the 
analysis in general well reasoned, the conclusions original and stimulating, 
even to those who may at some points disagree. 

In the author’s view, the Suez Canal is subject to a ‘‘regime of inter- 
nationality’’ based on Article 14 of the 1856 Canal Concession, which 
operated to proclaim to the world a right of unrestricted passage for 
merchant ships of all nations in time of peace. Through tacit world 
acceptance, this became and remains a binding international commitment. 
The Constantinople Convention of 1888, often regarded as the cornerstone 
of the Canal’s international position, extended the right to all ships in 
both peace and war; but the author holds this to be binding only on the 
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parties, and even as to them he finds that practice has been permitted to 
modify its terms, particularly with regard to the use and defense of the 
Canal in time of war. 

As to the Suez Canal Company, its nationalization in 1956 is viewed 
as having been within the power of Egypt, provided that international 
standards of compensation were met, since the company was Egyptian 
and was not in itself an essential element in the regime of internationality. 
Nevertheless, since the taking might have had an adverse effect on this 
regime, in the form of higher tolls or other impediments, it should have 
been preceded by an understanding with the international community. 
The failure to do this made the whole taking illegal. The subsequent 
Egyptian Declaration of April 24, 1957, affirming Egypt’s respect for the 
1888 Convention, is also described as ‘‘illegal’’ in that it, too, sought to 
do unilaterally what should have been done bilaterally. This seems diffi- 
cult to accept: unilateral reaffirmation of an intent to observe a treaty 
may be redundant or perhaps even pompous, but it surely is not wrong. 
Despite this claimed illegality, the author admits that from the inter- 
national standpoint Egypt is bound by the Declaration, by the terms of 
which ‘‘the international regime of navigation in the Canal is sufficiently 


assured’’ (p. 109). RicHarp Youna 


Der Internationale Fernmeldeverein. (Dokumente, Vol. 34.) By Gun- 
ter B. Krause. (Berlin and Frankfurt: Alfred Metzner Verlag, 1960. 
pp. 184. DM. 32.) This volume contains a collection of German trans- 
lations of the more important international conventions dealing with the 
International Telecommunication Union (ITU) and its predecessors, from 
the Treaty of St. Petersburg (1875) to the Telecommunication Conference 
of Buenos Aires in 1952, German laws concerning the ITU and its work, 
and a fifty-page introductory essay. There is also an excellent bibliog- 
raphy. 

As far as the official ITU documents are concerned, they are important 
primarily for the German scholar, and for others whose mother tongue 
is German, inasmuch as German is not an official language of the ITU. 
The general student of international law and organization will find more 
use for the assembled German law and for the excellent, but all too 
brief, introductory essay. In this latter, the author sketches the develop- 
ment of international telecommunication law, the legal position of the 
ITU in international and Swiss law, the organization of the ITU, and 
the legal relations of Germany to the ITU. He also provides an excellent 
analysis of some of the major problems that the ITU is currently facing, 
especially those created by the universal character of radio waves. Inci- 
dentally, some of the questions he raises were treated, but not necessarily 
solved, by the ITU’s 1959 Geneva Conference, which occurred after the 
research was completed. The reviewer’s only criticism, other than that 
of the brevity of the excellent expository material, is the lack of a more 
detailed treatment of German relations to the ITU in the period imme- 
diately following World War II, when Germany was excluded from partici- 
pation in the work of the ITU. 

The reviewer regrets that there does not exist in the United States a 
series comparable to Dokumente, the one in which this volume appears, 
treating various important international organizations. 

George A. Coppine, JR. 

Eighth Conference of the International Bar Assoctation, Salzburg, Aus- 
tria, July 4-8, 1960. (The Hague: Martinus Nijhoff, 1961. pp. xviii, 626. 
Gld. 28.50.) This volume contains the papers discussed during the most 
recent session of the International Bar Association, a federation of national 
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bar associations from thirty-eight countries. Hight topics were considered, 
and a resolution on the inapplicability of immunity in instances in which 
a state is involved in acta jure gestionts, was adopted. Sixteen essays are 
devoted to the ‘‘ Function of a Bar Association in Froviaans Services to 
the Profession and the Public.”’ 

Panel discussions and papers were also presented on FPA may be termed 
“Doing Business Abroad.” These centered on three major aspects: policies 
involved in the flow of foreign investment, convertibility of currency and 
the incidence of taxation and trade barriers. Those interested in inter- 
national legal problems of a commercial nature will find these reports 
informative, especially if employed in conjunction with Professor Fried- 
mann’s study on Legal Aspects of Foreign Investment and the World 
Tax Series of the Harvard Law School. And the collecting of numerous 
laws and administrative measures on monopolies and restrictive trade 
practices, a procedure commenced by the International Bar Association 
at the Seventh Conference, is again continued. Thus fresh and supple- 
mentary data are presented by means of summary reports. The document 
on the ‘‘Procedure for the Protection of Investments Abroad’’—another 
of the subjects analyzed—favors the establishment of a permanent inter- 
national court of arbitration accessible to individuals and competent to 
deal not only with clear cases of expropriation but all other types of 
interference with foreign private property, and capable of determining the 
reasonable amount of compensation. 

The final two essays deal with ‘‘Legal Problems of Atomic Energy” 
and ‘‘International Judicial Co-operation.” The latter item has been 
considered since the 1952 Madrid session and is one with which the Com- 
mission on International Rules of Judicial Procedure created in 1958 by 
Act of the United States Congress is specifically concerned. 

The majority of the reports are written in English, although some are 
presented in French, German and Spanish. On an over-all basis, the 
volume may be regarded as a useful source of information. 


GuENTER WEISSBERG 


Internationale Gesellschaft fiir Urheberrecht E.V. Schriftenreihe, Vols. 
14-17, 19. (Berlin und Frankfurt a.M.: Verlag Franz Vahlen GMBH, 
1959, 1960. Vol. 14: Plagiat. By Schulze, Petzl, Schwenn, Neumeister, 
Becker, Schneider, Riedel. pp. 86. DM. 6.50; Vol. 15: Europarat und 
Urheberrecht. By Erich Schulze. pp. 54. D.M. 5; Vol. 16: Stellung- 
nahme zu den Entwürfen des Bundesjustieministeriums zur Urheberrechts- 
reform. pp. 350. DM. 31; Vol. 17: Eingriffe des Staates in die Ver- 
waltung und Verwertung von Urheberrechtlichen Befugnissen. By Alois 
Troller. pp. 129. DM. 12; Vol. 19: The Performer and the Technique 
(Protection of the Performer’s Contribution of Service). By Erich 
Schulze. pp. 77.) In Volume 14 of this series of monographs, published 
by the International Society for Copyright, seven authors discuss the 
subject of plagiarism from various angles. The contributors are lawyers 
and literary writers, thus making this a unique volume on a subject which 
has long defied legal definition and on which there exists hardly any 
monographie treatment. Schneider’s article on plagiarism in international 
law (pp. 51-72) deserves special mention in this JoURNAL. 

In Volume 15 Dr. Schulze deals briefly with legal problems arising in 
connection with the Convention on Exchange of Television Programs, 
adopted by the Council of Europe in 1958, and with the jurisdiction of 
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the Council in copyright matters generally. He concludes that the con- 
vention has so many defects that he advises the German Government not 
to sign it. He has also serious objections to the draft of a Convention 
for the Protection of Television Programs which was prepared by the 
same committee of experts as the first-mentioned convention. The two 
texts are reproduced in German translation, together with the text of the 
Charter of the Council of Europe. 

Volume 16 is devoted to a discussion of the 1959 draft prepared by the 
German Ministry of Justice for a new German Copyright Law. In addi- 
tion to a series of proposals of a basic nature (pp. 9-23) the bulk of the 
volume consists in a synoptical presentation of the 1959 draft, an earlier 
draft of 1954, a draft by Erich Schulze, a draft published in 1959 by 
the Ministry of Culture in East Berlin, and the present Copyright Law 
(pp. 25-271). In the Annexes there are reproduced the texts of the two 
Ministry drafts and the West German draft of new provisions of the Civil 
Code for the protection of the ‘‘right of personality” and individual 
honor. 

Volume 17 is a comparative study of ‘‘government interference in the 
administration and exploitation of copyrights’’ by a Swiss expert in the 
field. The author’s thesis is that copyright is a purely private right in 
which the state should not interfere. The fact that performing right 
societies and similar organizations act as intermediaries between the 
author and the consumer should not make any difference. The govern- 
ment should merely see to it that the organizations representing the 
authors do not misuse their position of trust or power. ‘‘@overn- 
ment supervision of performing right societies makes sense only and 
should be contemplated in a state respecting the liberty of citizens only 
where it helps to fend off undesirable foreign influences which cannot. be 
kept out in any other way.’ (p. 108.) The comparative survey of legal 
provisions in 37 countries, including the United States, deserves special 
mention (pp. 26-99). 

In Volume 19 Dr. Schulze tackles the controversial subject of the rights 
of the performing artist and the record industry. While he recognizes 
these rights, he consigns their protection to the field of contract law and 
labor law, because in his view they do not lend themselves to coverage by 
copyright notions. 

M. MADALENA ScuooH 


Traité des Territoires Dépendants. . Tome I: Le Systéme de Tutelle 
d'après la Charte de San Francisco. By Nicolas Veïcopoulos. (Brussels: 
Maison Ferdinand Làrcier, S.A., 1960. pp. 521. Index. B. Fr. 450.) 
Though it is not clearly indicated by the author, this presumably is the 
first volume of a more comprehensive study whieh will be followed by a 
volume devoted to the regime for non-self-governing territories under 
Chapter XI of the Charter. In the present work, the author undertakes 
a brief historical account of the development of the trusteeship system 
and a detailed legal analysis of its theory, structure and functioning with 
frequent comparisons of the United Nations and League regimes. The 
study suffers from having been completed some time in advance of 
publication and from having been made with little apparent interest in 
the actual conditions under which the trusteeship system was established 
and has functioned. No attempt is made to evaluate or explain the 
success of the trusteeship system. The comparison which the author 
makes of the mandate and trusteeship systems in his conclusions is largely 
based on the provisions of their basic instruments and not on the way 
they have actually functioned. No use is made of the Brookings History 
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of the United Nations Charter in tracing the historical development of the 
trusteeship system. As a legal analysis of the trusteeship system the 
study has some value, though the author advances some questionable legal 
opinions, as, for example, that the Court alone is competent to interpret 
certain Charter provisions (p. 145). For one interested in knowing how 
the trusteeship system really works and what its success has been, it has 
little usefulness. 

La Capacité de l’Organisation des Nations Unies de Conclure des Traités. 
By Badr Kasme. (Paris: Librairie Générale de Droit et de Jurisprudence, 
1960. pp. ii, 214. N. Fr. 20.) This monograph was prepared by Mr. 
Kasme, a member of the staff of the United Nations Library in Geneva, 
as a doctoral dissertation, under the supervision of Professor Paul Guggen- 
heim. It is a thoroughly workmanlike and scholarly piece of work, well 
organized and documented, and accompanied by a useful bibliography. 
It is a valuable contribution to an understanding of the United Nations. 

The author starts with an examination of the concept of international 
personality as a source of rights and comes to the sensible and sound 
conclusion that personality should be considered, not as the point of 
departure, but as the point of destination, not as the basis, but as the 
consequence of the existence of a right (p. 30). He then reviews the 
Charter provisions as they bear on the capacity of the Organization to 
conclude treaties and discusses at some length the question of constitu- 
tionality of such treaties. He examines the nature of treaties concluded 
and considers their possible classification. The one he finds most helpful 
rests on a distinction between agreements stricto sensu and agreements 
lato sensu. Finally he considers the United Nations procedure of con- 
cluding agreements. 

Mr. Kasme appears to be most concerned over possible doubts which 
may arise over the constitutionality of United Nations treaties, and pro- 
poses Charter amendments which would clarify the competence of the 
Organization and its organs. From a strictly legal point of view there 
is a great deal to be said for this suggestion. Some believe, however, that 
in this respect, as in others, it will be better to let the ambiguities of the 
Charter be clarified by practice rather than raise more problems in an 
effort to achieve better Charter phraseology. 

Lenanp M. GOODRICH 


Homogénéité et Diversité des Régimes Politiques au sein des Organisa- 
tions Internationales. By Georges Ténékidès. (Athens: Imprimerie A. 
Klissiounis, 1961. pp. 29.) This essay, based on a lecture delivered by 
Professor Ténékidés at the Graduate School of Advanced International 
Studies in Geneva, shows with a great wealth of historical illustrations 
that there is a tendency toward uniformity or homogeneity of political 
regimes among the members of international organizations. This ten- 
deney can be explained by what the author calls structural reasons (the 
willingness of members to co-operate depends largely on political homo- 
geneity) as well as by legal causes and by psychological motives. Mr. 
Ténékidés concludes by showing to what extent present international law 
reflects democratie principles. 

It is a learned essay, but it is also one that raises far more questions 
than the author can discuss in so little space. He does not distinguish 
sufficiently homogeneity as a prerequisite for, and homogeneity as the 
product of, a successful international organization. What he describes 
as a legal cause—the fact that legal norms regulating the relations among 
states cannot be drafted if the states have incompatible regimes—can 
hardly be considered as a reason working toward homogeneity. The 
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amount of homogeneity of regimes found in successful international or- 
ganizations varies to a considerable extent with each international system. 
The case of the United Nations is not touched upon. It would be highly 
interesting if Professor Ténékidés developed at much greater lengths and 
in a fashion both more systematic and less formalistic the stimulating 
thoughts compressed in this essay. 

STANLEY HOFFMANN 


International Organizations in the Social Sciences. UNESCO Reports 
and Papers in the Social Sciences, No. 18. (New York: Columbia Uni- 
versity Press, 1961. pp. 145.) This is a revised and enlarged edition 
of an earlier survey published in the same series. It covers eighteen 
agencies selected from among the large number of international non- 
governmental organizations which both devote their activities to the social 
sciences and have been approved for consultative relationship with 
UNESCO. For each there is a separate chapter giving a short account 
of its administrative structure, details of activities and personnel, and 
texts of constitutions and by-laws. The International Association of Legal 
Science and the International Law Association are covered. Of special 
interest is an introductory chapter by Professor Jean Meynaud on ‘‘Inter- 
national Co-operation in the Field of the Social Sciences,’’ in which he 
points out that co-operation between national non-governmental organiza- 
tions in this field encounters many of the same problems as co-operation 
between governments, due to inequalities of development, available trained 
personnel and financial resources. On balance he concludes, however, 
that such co-operation is productive of positive results. 


Levanp M. GOODRICH 


Human Rights and International Labour Standards. By C. Wilfred 
Jenks. (London: Stevens & Sons; New York: Praeger, 1960. pp. xvi, 
159. Index. $5.50.) This closely reasoned essay deals with various as- 
pects and ramifications of one of Mr. Jenks’ favorite topics, the comple- 
mentary character of human rights and the improvement of labor standards 
through international efforts. He analyzes with his usual lucidity the 
interplay between ‘‘present arrangements for the international protection 
of human rights’’ on the one hand, and ‘‘the promotion of [fair] inter- 
national labour standards’’ on the other (p. 5). 

It has become customary to divide ‘‘human rights’’ into two large 
sectors—legally enforceable political rights or civil liberties, and economic 
and social rights viewed as essentially non-enforceable programmatic 
declarations. But Mr. Jenks focuses here on three areas in the economic 
and social fields which are ‘‘most closely related to civil liberties and par- 
take in substantial measure of their essential character, namely, freedom 
from forced labour, freedom of association for trade union purposes, and 
freedom from discrimination in respect to employment and occupation”’ 
(p. 8). They stand between clear-cut legal obligations, such as, for 
example, freedom from arbitrary arrest, and policy pronouncements. 

In surveying the Conventions and ancillary Recommendations on Forced 
Labor, Freedom of Association, and Discrimination (including equal 
remuneration for equal work of men and women) the author shows their 
different degrees of precision (the instruments on discrimination are the 
least precise) and discusses the elaborate I.L.O. procedures to supervise 
the application of the Foreed Labor and Freedom of Association Con- 
ventions, while emphasizing that deliberately no analogous machinery has 
been set up regarding the Equal Remuneration Convention of 1951. At 
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the same time, full abolition of the internationally disapproved forms of 
forced labor and discrimination would still represent essentially negative 
aspects in the grand design for larger freedom envisaged in the I.L.O. 
Constitution, the U.N. Charter, and the Universal Declaration of Human 
Rights. ‘‘The ‘right to social security’ and the ‘right to work’ represent 
the positive side of ‘freedom from want.’’’ (p. 115.) 

The International Labor Organization, of which the author is Assistant 
Director General, has become remarkably versatile and sophisticated in 
promoting its aims, so that international labor conventions are no longer 
its principal vehicle. But the author rightly concludes with a discussion 
of the basie issue, namely, ‘‘how far the relations between the state and 
its own citizens can properly be made the subject of treaty obligations.’’ 
(p. 141.) This leads him to the special problems of federal states, in 
the United States and elsewhere; and he cautiously suggests, e.g., that 
U. S. ratification of the Equal Remuneration Convention of 1951 (which 
is essentially still a ‘‘policy and promotion’’ rather than a strict obligation 
convention, but which the U. S. Government counseled Congress not to 
approve) might actually have been welcomed by some states. 


Joen H. E. FREED 


Bibliographie des Berits sur Hugo Grotius Imprimés au XVIIe Siécle. 
By Jacob ter Meulen and P. J. J. Diermanse. (The Hague: Martinus 
Nijhoff, 1961. pp. xx, 224. Index. Fl. 16.) The compilers of the well- 
known bibliography of writings by Grotius published in 1950 have now 
prepared a briefer list (almost 500 items) of writings about Grotius 
printed in the seventeenth century (in which he lived). To keep the 
work within manageable limits, items are included only when Grotius 
is referred to in the title, or special mention of Grotius or one of his 
writings is made in the text. Since publication of the correspondence of 
Grotius is being continued by other editors, epistolary material is ordinarily 
excluded. The assistance of almost seventy libraries in many lands 
(including several in Hast Germany) has been drawn upon. The material 
is divided into categories dealing with bibliographical and biographical 
notices of Grotius, natural law and international law, history, Roman 
and Dutch law, politics, religion, and theology. Mention in courses of 
study at universities and in the Index librorum prohibitorum of the 
Roman Catholic Church is separately listed. 

The book will be gratefully received and diligently utilized by all 
students of the life and works of Grotius. 

EDWARD DuMBAULD 


Conduct of American Diplomacy. 2d ed. By Elmer Plischke. (New 
York: D. Van Nostrand Co., 1961. pp. xv, 660. Index. $8.50.) The 
original edition of this text, published in 1950, was designed to provide 
material helpful in understanding the governmental structure and or- 
ganization in which the foreign policy process operates. The present 
edition updates some of the material and adds chapters on ‘‘The New 
Diplomacy” and ‘‘Executive Organization for the Conduct of Foreign 
Relations.” The work, which is primarily descriptive rather than evalua- 
tive, does not purport to discuss specific issues, although some issues, such 
as the late unlamented Bricker movement, are judiciously touched upon. 
Nor does the work provide insights into the actual process of decision- 
making. It is intended rather as an elementary text in which a high 
premium is placed on conveying basic information. In light of its pur- 
pose it would be captious to criticize it for failing to probe more deeply 
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into some of the problems of particular interest to international lawyers, 
e.g., the treaty power, the Connally Reservation, the relation between the 
Executive and the courts, et cetera. While not ignored, these matters are 
given only surface treatment. More legitimate, perhaps, is a criticism 
of genre applicable to most descriptively oriented texts in that they 
usually fail to distinguish between processes that are operationally im- 
portant and those that are quite trivial. In this text this is revealed, in 
this reviewer’s opinion, by the relatively slight attention paid to the 
relation between diplomacy and military considerations and between 
diplomacy and some of the deeper tension-creating problems confronting 
decision-makers and their attempt institutionally to grapple with them. 
The rôle of the Department of Defense and the significance of NATO 
are, it is believed, treated too summarily. Nevertheless the work, which 
is well written, contains much interesting information including a use- 
fully selected bibliography. 

Harpy ©. Dmarp 


Socialism in One Country 1934-1926. 2 vols. By Edward Hallett Carr. 
(New York: Macmillan Co., 1958, 1960. Vol. I: pp. x, 557; Vol. II: pp. 
viii, 493. Indices. $7.50 each.) E. H. Carr, in these fifth and sixth 
volumes of his monumental history of the Russian Revolution, describes the 
economic and political events that led to Stalin’s assumption of personal 
dictatorship and to his espousal of socialism in one country. For students 
of international politics and law these volumes are prologue to what they 
await from Carr’s pen on Soviet foreign policy during the years 1924- 
1926. Carr has so much to say that it has been his custom to treat economic 
and then political events in two volumes for a period before embarking 
upon foreign policy, and he is moving in the same direction again. The 
years treated here were those when the Russian peasantry was causing 
untold trouble to the Communists in their effort to create a new non- 
capitalist society, and they were also years of crisis in the leadership as 
Lenin’s colleagues were pushed from the scene after his death, leaving 
Stalin triumphant over all. The resulting discord created a situation dic- 
tating relaxation on the international front, and rationalization of the 
retreat from the concept of world revolution in the slogan ‘‘socialism in one 
country.’’ 

International lawyers will be tempted to push this meaty material aside, 
especially the ponderous volume on economic policy, but Carr is right that 
the foreign policy cannot be comprehended without appreciation of the 
factors that ‘conditioned it, or, at least, mitigated the drive that had been 
undertaken in the first flush of revolutionary propagation of the Marxist ` 
idea. There is a lesson for today, for the desire to push forward with 
1917 goals is always dependent upon domestic tranquillity and firm 
leadership, and analysis of Soviet capabilities and intentions must always 


go hand in hand. 
Jonn N. HAZARD- 


British Honduras. A Historical and Contemporary Survey. By D. A. 
G. Waddell. (London, New York, Toronto: Oxford University Press, 
1961. pp. viii, 151. Index. $2.90; 18 s.) Anyone interested in the 
legal problems of underdeveloped countries will find this a valuable book, 
for it constitutes a case history of them. The general reader who wants 
a single volume to orient him on the past and present of much-disputed 
British Honduras will find it here. The work’s notable limitation lies in 
its British viewpoint and in the degree to which it relies on works sharing 
that viewpont. Still, the colony discussed is British, and it may be argued 
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that the real issues of statecraft can be revealed only by those with a real 
interest in them. Further, opposing viewpoints are discussed frequently 
and dispassionately. The author’s view emphasizes that, regardless of 
the record of the past, in which he finds Great Britain’s record to be 
essentially good, all that counts now are the possibilities for the future. 
He indicates that Great Britain will be ready to grant independence to 
this profitless colony as soon as it is able to support and govern itself, and 
that the Guatemalan claim to the colony is not valid, indeed that it is 
not even relevant to the question of independence except as a source of 
confusion. Thus, ‘‘Britain’s main concern is to discharge what she 
considers to be her political responsibility towards British Honduras.’’ 

Written with precision, this book has no padding. The first three of 
its four chapters are well-wrought syntheses, but the outstanding feature 
is its concluding political analysis of contemporary British Honduras. In 
all, it demonstrates with restraint the problem of a naive and disparate 
society which aspires to sophisticated self-determination. 


Wayne M. CLEGERN 
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European Court of Human Rights (pp. 150-152). 

Europa Aronw, January 25, 1962 (Vol. 17, No. 2). Berlin als Site der Vereinten 
Nationen? (pp. 31-40), Eberhard Menzel; Italiens Weg in den Gemeinsamen Markt 
(pp. 41-48), Beniamino Olivi. 

——, February 10, 1962 (Vol. 17, No. 3). Grundstige der Wirtschafts- und Gesek- 
sohaftspolitik Sekou Tourés (pp. 65-72), R. J. Guiton; Die Ergebnisse des $8. Par- 
teikongresses der KPdS8U (pp. 78-92), Boris Meissner. 
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-———, February 25, 1962 (Vol. 17, No. 4). Von der ‘‘National’’-Ockonomie sur 
Europäischen Wirischaftsunion (pp. 95-98), Norbert Kohlhase; Neoliberalismus und 
Europäische Integration (pp. 99-118), Jacques Stobler; Goa und die Problematik des 
Peaceful Change (pp. 119-128), Wilhelm Kewenig. 

———, March 10, 1962 (Vol. 17, No. 5). Die Neugestaltung der Assostierung swischen 
der Europäisohen Wirtsohaftsgemeinsohaft und Afrikanischen Staaten und Madagaskar 
(pp. 183-138), Hans Furler; Die Europäischen Sosialisten und die EWG (pp. 139-146), 
Willi Birkelbach; Die Entwioklung der Siidtirol-Frage in den Letaten Jahren (pp. 147- 
162), Bernhard Schloh; Nassers Revolution: Hin Neuer Anlauf (pp. 163-173), Fritz 
Steppat. 

——-, March 25, 1962 (Vol. 17, No. 6). Die Vermauerte Wilhelmstrasse. Perspek- 
tiven der Deutschland-Frage am Beginn der Genfer Abriistungskonferens von 1968 
(pp. 179-184), Wilhelm Cornides; Der Neue Horisont der Europa-Politik (pp. 185- 
186), Wilhelm Cornides; Die Weiterentwtoklung der Europdisohen Wirtschaftsgemein- 
schaft durch Grossbritanniens Beitritt (pp. 186-193), Uwe Kitzinger; Der Europäische 
Zusammenschluss und die Zukunft des Commonwealth (pp. 198-199), Montague Wood- 
house; Hurafrikanische Entwtoklungspartnerschaft. Zur Neugestaltung des Assosiier- 
ungsverhaltnisses swischen der EWG und Afrikanischen Staaten und Madagaskar (pp. 
199-210), Norbert Welter. 

——, April 10, 1962 (Vol. 17, No. 7). Das Neue Sohisma im Ostblook: Der Sow- 
Jetisch-Albanische Konflikt (pp. 218-224), Curt Gasteyger; Bevélkerungsprobleme der 
Entwtoklungslander (pp. 225-234), Gabriele Wiilker; Die Bemühungen um eine Inter- 
nationale Weltraumkonvention 1959-1961 (pp. 285-248), Georg W. Rehm; Deutschland 
gwischen swei Welten (pp. 247-248), Frederic Spotts; Aus der Tätigkeit der Gesell- 
schaften und Institute fir Internationale Besiohungen. Die Nederlandsch Genootschap 
voor Internationale Zaken, Den Haag (pp. 249-250). 

——, April 25, 1962 (Vol. 17, No. 8). Atlantisohe Partnerschaft im Werden (pp. 
251-262), George W. Ball; Das Projekt der ‘‘Kuropdischen Union’’—Fassade oder 
Politisoher Rahmen der Integration? (pp. 268-268), Karlheinz Koppe; Spanien und die 
EWG (pp. 269-272), Igor Weitamann; Der Beginn der Zusammenarbeit unter den 
Afrikanischen Staaten (pp. 273-280), R. J. Guiton. 

FOREIGN SERVIOE JOURNAL, March, 1962 (Vol. 39, No. 8). Planning for Foreign 
Policy Leadership (pp. 21-26), Frank Snowden Hopkins; Effective Diplomatic Style 
(pp. 37-40), Robert McOlintock; War and the Making of Peace (pp. 50-53), Walter 
Lippmann; ‘‘It Would Be Superfiuous’’ (p. 57), J. K. Holloway. 

————, April, 1962 (Vol. 89, No. 4). The Soviet Diplomatio Game (pp. 25-27), 
Gordon A. Craig; Patience, Perspeotive, and Parliamentary Diplomacy (pp. 38-39, 
42-43), Adlai Stevenson. : 

-——, May, 1962 (Vol. 89, No. 5). Polad to Cinopao (pp. 26-27), Thomas J. Cor- 
coran; Lincoln and the Gold Crisis (pp. 50-54), Dorothea 8. Michelman. 

GERMANY, 1962 (Vol. 7, No. 26). Developing Countries and the East-West Conflict 
(pp. 20-22), Nicolaus von Grote; International Co-Ordination of Projects in Agricul- 
ture and Forestry (pp. 28-29), Werner Tornow; Germany’s Contribution to Agricul- 
tural Development Aid (pp. 30-31), Otto Schiller; In the Service of International Co- 
Operation. Report of the Friedrich Ebert Foundation (pp. 52-53), Manfred Schiller. 

GEORGETOWN Law JOURNAL, Spring, 1962 (Vol. 60, No. 8.). Conversion of Foreign 
Money Obligations Maturing during War (pp. 518-528), Sherman L. Cohn; On Judg- 
ing the Connally Amendment (pp. 529-545), John H. Crabb. 

HARVARD INTERNATIONAL Law CLUB BULLETIN, April, 1962 (Vol. 3, No. 2). Treaties 
as a Source of General Rules of International Law (pp. 1-43), Anthony A. D’Amato; 
Nationality and Diplomatio Protection in Mandated and Trust Territories (pp. 44-76), 
George M. Abi-Saab; River Pollution in International Law (pp. 77-116), Anthony 
Lester; Biserte and the Unequal Treaty Theory (pp. 117-125), Anthony Lester; The 
Concept of Troika in International Law (pp. 126-133), Branimir Janković; Amen- 
ability of the United Nations to Suit: Damage to Belgian Property in the Congo (pp. 
184-138), John L. Washburn; The Yale Conference on Legal Problems of International 
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Financing (pp. 189-140), Daniel Kucera; Duty Reduction under GATT Amendment 
of the Tariff Act of 1980 (pp. 141-150), Araken F. Pinto. 

INTERNATIONAL AFFAIRS, January, 1962 (No.1). The Only True Road (pp. 8-12); 

Co-existence and Progress (pp. 18-19), A. Sovetov; The Crisis of Imperialism’s Foreign 
Polioy (pp. 20-26), S. Viskov; For Peace on Earth ... (pp. 27-81), A. Yeremenko; 
The Dollar Plus the Top Brass (pp. 32-38), Art Shields; The Socialist Community and 
the Anti-Marazists (pp. 47-52), Y. Shavrov; U. N.: Its Possibilities and Prospects 
(pp. 58-62), V. Vershinin; Washington’s Diplomatic Manners (pp. 63-67), 8. Gonion- 
sky; A New Soviet Peace Move (pp. 68-69), Commentator; U. 8. Colonial Possessions 
in the Pacific (pp. 71-73), K. Viadimirov; Moroccan Territory under Spanish Oocupa- 
tion (pp. 74-77), Ali Yata; Colonial Oppression in South-West Africa (pp. 77-79), 
A. Davidson; Cuba: Three Years of Revolution (pp. 89-91), Juan Arcocha; Laos: 
Who ts Aggravating the Situation? (pp. 93-94), D. Yakovlev; The U.S.A. Uses the 
“Big Btiok’’? (pp. 94-95), V. Levin; Denmark: Surrender to Bonn (pp. 95-96), G. 
Kornev and A. Timofeyev; Intrigues Round NHATO (pp. 97-98), D. Stepanov. 
, February, 1962 (No. 2). Disarmament or the Arms Race? (pp. 3-8), 8. 
Yefimov; Nattonal-Liberation Wars in the Present Epoch (pp. 17-21), Y. Dolgopolov; 
Pentagon-Bonn Amis (pp. 22-28), B. Teplinaky; An Important Form of Koonomio 
Co-operation (pp. 36-43), A. Kodachenko; Ideology of Colonial Plunder and Enslave- 
ment (pp. 44-49), D. Levin; Political Blindness (pp. 50-54), K. Zilliacus; Front-Line 
City Policy—Polioy of the Cold War (pp. 60-62), Commentator; The Land Where 
Time Moves Back (pp. 72-77), V. Bolshakov; How Militarist Japan Violated the 
Neutrality Pact with the U. 8. 8. B. (pp. 78-85), L. Kudashev; Impertalists Bargaining 
over Katanga (pp. 88-90), B. Shabayev; Struggle for Commonwealth Markets (pp. 
90-91), O. Bogdanov; The Middle East: Gunboat Tactics Again (pp. 94-95), V. 
Fatisov; United States: Doctrine of Aggression (pp. 95-96), G. Shakhov. 

——, March, 1962 (No. 3). Disarmament—A Great Goal (pp. 3-5); The Foreign 
Policy of the Fifth Republic (pp. 26-83), Georges Cogniot; United Nations under 
Western Diplomatic Fire (pp. 34-88), A. Alexeyev; A Peaceful Settlement with Ger- 
many and the ‘‘Court Opposition’? (pp. 39-45). M. Voslensky; The Alternative to Ngo 
Dinh Diem (pp. 46-49), Huynh Van Tam; Jordan: In Anglo-American Harness (pp. 
50-55), F. Nassar; Space Law and National Security (pp. 56-60), F. B. Schick; 
Peaceful Co-operation in Space (pp. 61-63), Y. Korovin; The United States and the 
Common Market (pp. 64-72), Y. Buzykin; International Significance of Soviet Aid 
(pp. 73-74), I. Shatalov; Cuba: Another Yankee Attack (pp. 83-84), A. Burlak; 
Austria: Laying the Blame at the Wrong Door (pp. 84-85), I. Mikhailov; Asia: Two 
Results (pp. 86-87), I. Savehenko; The United States: Guns, Luniks and... Mar- 
garine (pp. 87-89), K. Semyonov; Laos: A Settlement is Needed (pp. 89-90), D. 
Yakovlev; Ceylon: Who Are Behind the Plotters? (pp. 90-91), I. Romanov. 

——-, April, 1962 (No. 4). Lenin’s Behest: Peaceful Co-existence (pp. 7-11); 
Geneva: A New Stage in the Disarmament Talks (pp. 12-16), Y. Kovrov; Madness at 
Punta det Este (pp. 17-21), T. Mondragon; The ‘‘ Absolute Weapon’’ and the Prob- 
lom of Security (pp. 22-27), N. Talensky; Present-Day Colonialism and International 
Relations (pp. 36-44), K. Ivanov; U. 8.-Latin America: An Alliance for Aggression 
(pp. 88-84), A. Strelin; Far Hast: A New U. 8. Venture (pp. 84-85), V. Smolensky; 
British Guiana: British Colonialists Exposed (pp. 86-87), V. Prokopyev; South Vist- 
Nam: A ‘‘New Strategy’’ of U. 5. Imperialism (pp. 87-89), A. Grishin; France- 
Algeria: An Historio Victory (pp. 89-91), V. Shatrov. 

INTERNATIONAL AND Comparative Law QUARTERLY, April, 1962 (Vol. 11, No. 2). 
Politioal Offences, War Crimes and Extradition (pp. 329-854), L. O. Green; The Eich- 
mann Trial (pp. 355-3874), D. Lasok; The Sino-Indian Boundary Question and Inter- 
national Law (pp. 875-415), K. Krishna Rao; The English Tradition in International 
Law (pp. 416-445), D. H. N. Johnson; The Proper Law of Crime in International Law 
(pp. 446-470), Lotika Sarkar; The Confiscation of Corporations, Corporate Rights and 
Corporate Assets and the Confitot of Laws (pp. 471-6502), F. A. Mann; Choice-of-Law 
Problems and International Oil Contracts: A Case Study (pp. 503-518), Rouhollah K. 
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Ramazani; Law Libraries and Foreign Law Collections in the U. S. A. (pp. 587-567), 
Kurt Schwerin; Amendment of the European Coal and Steel Community Treaty (pp. 
568-569), D. G. Valentine; The Arbitration Act, 1960, Section 4 (2) and the Geneva 
Protocol (pp. 569-573), E. J. Cohn; Developments in the Legal Machinery of the 
United Nations (pp.. 678-578), Santosh Sirpaul; The Status of Incompetency (Re 
Langley’s Settlement Trusts) (pp. 578-583), J. K. Grodecki; The Enforcement of 
Foreign Judgments against Partnerships (Blohn v. Desser) (pp. 583-587), E. J. Cohn, 
(pp. 587-588), Paul Abel; Restrictive Practices, Patents and Trade Marks in the 
Common Market (pp. 594-595), Dennis Thompson. 

INTERNATIONAL LABOUR Review, January, 1962 (Vol. 85, No. 1). Collective Agree- 
ments in the U. &. 8. R. (pp. 18-29), G. K. Moskalenko, 

INTERNATIONAL ORGANIZATION, Winter, 1962 (Vol 16, No. 1). The United Nations 
and Organizations for the Control of Armaments (pp. 1-19), Lawrence S, Finkelstein; 
The Soviet View of the United Nations (pp. 20-36), Alexander Dalin; The Untted 
Nations and Colonialism: A Tentative Appraisal (pp. 37-56), Harold Karan Jacobson. 

INTER-PARLIAMENTARY BULLETIN, 1962 (Vol. 42, No. 1). Prospects for 1968 (pp. 
2-5), B.; Parliamentarians of the Americas Meet in Chile (pp. 6-11); An Important 
Declaration by GAIT on the Promotion of the Trade of Less-Developed Countries 
(pp. 26-30). 

ITALIAN AFFAIRS, July-August, 1961 (Vol. 10, No. 4). Groundless Austrian Demands 
Over Alto Adige (pp. 3561-3568). 

, September—December, 1961 (Vol. 10, No. 5). Fifteen Years of Probleme in 
Alto Adige (pp. 3689-3716). 

JaQ@ JOURNAL, May, 1962 (Vol. 16, No. 4). Insurgency and the Law of Nations 
(pp. 55-65), Rear Adm. Robert D. Powers, Jr, U.S.N. 

JAPAN ANNUAL OF INTERNATIONAL AFFAIRS, 1961 (No. 1). Prolegomena to Japanese 
Diplomacy—Analysis and Criticism of Japanese Foreign Policy and Proposals Therefor 
(pp. 1-28), Hikomatsu Kamikawa; New Japan-United States Seourtty Treaty (pp. 
29-85), Zengo Ohira; Neutralism and Japanese Foreign Policy (pp. 36-58), Naokichi 
Tanaka; Postwar Japan and High Seas Fishery (pp. 59-60), Shigeo Sugiyama; Present 
Status of Japan-Communist China Relations (pp. 91-157), Ryozo Kurai; Outline of 
Japanese Blue Book on Foreign Affairs (pp. 189-257); International Political Sotenoe 
Circles (pp. 258-273), Tokushiro Ohata; International Law Circles (pp. 274-291), Hideo 
Takabayashi. 

JAPAN ANNUAL oF Law AND Pourtics, 1961 (No, 9). International Law (pp. 33-87), 
Takeshi Minagawa; Private International Law (pp. 59-63), Takao Sawaki. 

JOURNAL DU DROIM INTERNATIONAL (CLUNET), January-March, 1962 (Vol. 89, No. 
1). A Propos de la Question Allemande (pp. 7-51), Fritz Münch; Le Droit Inter- 
national Public en U.B.S.8. (pp. 52-113), K. Stoyanovitch; Bulletin de Jurisprudence 
Frangatse (pp. 114-158), P. Aymond, B. Goldman and J.-B. Sialelli; Chronique de Juris- 
prudence Frangaise (pp. 160-186), J.-B. Sialelli; Chronique de Jurisprudence Espagnole 
(1959-1960) (pp. 189-217), Federico Munné Matamala; Bulletin de Jurisprudence 
Italienne de Droit International Publio (pp. 218-236), Angelo P. Sereni; Chronique de 
la Jurisprudence de la Commission et de la Cour Européennes des Droits de Homme 
(pp. 238-288), Jean-Flavien Lalive and Karel Vasak. 

Jus, December, 1961 (Vol. 12, No. 4). La Vocastone dea Classioità nel Pensiero 
di Giorgio del Vecchio (pp. 483-501), Giovanni Ambrosetti; La Codificazione del Diritto 
in Europa ed i Movimento per la Codificasione negli Stati Uniti Intorno alla Meta del 
Diciannovesimo Secolo (pp. 519-533), Wienczyslaw J. Wagner; La Teoria dell’ Atto 
di Governo secondo la Giurisprudenza degli Stati Uniti (pp. 541-554), Wienczyslaw 
J. Wagner. 

KORBAN JOURNAL or INTERNATIONAL Law (in Korean), October, 1961 (Vol. 6, 
No. 2). A Study on Civil Jurisdiction of the U. 8. Forces in Korea (pp. 5-16), Kimm 
Ki 800; Comparison of Some Agreements on the Status of Foroes on Foreign Territory 
(pp. 17-48), Kee Boong Chang; An Analysis of the Original Theories of Fishing 
Rights in Territorial Sea (in English) (pp. 45-69), Jong Sung Park. 
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Universiry oF Maraya Law Review, December, 1961 (VoL 8, No. 2). The Com 
monwealih and South Africa (pp. 167-190), 8. A. de Smith; The Right of Asylum in 
International Law (pp. 223-242), L. C. Green; Polygamous Marriages Not Fully 
Recognised in England (pp. 292-294), Harbans Singh; A Tax-Free Adventure—An 
Isolated Business Transaction (pp. 294-296), Amarjit Singh Verick; Nullity Jurtadto- 
‘tion—Recognition of Foreign Deorees (pp. 8056-309), G. W. Bartholomew. 

Micmiasn Law Review, December, 1961 (VoL 60, No. 2). Judicial Examination of 
Foreign Act of State under International Law (pp. 231-235), Lawrence Ray Bishop. 

——, January, 1962 (Vol. 60, No. 8). The Law-Making Treaties of the International 
Telecommunication Union through Time and in Space (pp. 269-316), J. Henry Glazer. 

Michigan STATE BAR JOURNAL, March, 1962 (Vol. 41, No. 3). Space Law: A Plea 
for the Teohnological Approach (pp. 48-47), Allison L, Scafuri. 

NEDERLANDS TIJDSOHRIFT VOOR INTERNATIONAAL RECHT, January, 1962 (Vol. 9, No. 1). 
Chauvinisms Judiciaire (pp. 1-40), W. H. Ariëns; De Financiering van de Besluiten 
van de Veiligheidsraad (pp. 41-49), J. F, Engers; Airport Charges under Judicial 
Review (pp. 50-61), K. Rijke; Quelques Notes sur la Conférence de La Haye de Droit. 
International Privé (pp. 62-67), M. H. van Hoogstraten; Le Palais de la Paix en 1961 
(pp. 76-78), J. P. A. Frangois. 

New Towes, February 7, 1962 (No. 6). Unjustifiable (pp. 1-2); Battle of the Congo 
(pp. 9-11), E. Primakov; Plaintive Senator (pp. 16-17), David Zaslavaky. 

——, February 14, 1962 (No. 7). Punto del Hste—Defeat for Washington (pp. 
8-10), V. Listov; The Plot against the Congo (pp. 12-18, 15), A. Vasilyev; Frenoh 
Uliras Abroad (pp. 13-14), Lev Korolyov; The Lagos Conference (pp. 16-17), M 
Kozlov. 

—-—, February 21, 1962 (No. 8). Exceptional Measures Needed (pp. 4-5), Ob- 
server; The Problems of Kenya (pp. 14-15), Oleg Tsvetayev; Colonialist Adventurism 
(pp. 19-20), N. Bagrov. 

——, March 7, 1962 (No. 10). Vital Necessity (pp. 1-2); Thoughts on the Glenn 
Flight (pp. 2-8); Dangerous Compact (p. 8); The Nato Arms-Drive Mechanism (pp. 
4&6), Vladimir Dubrovin; The Aid Racket (pp. 7-11), Victor Perlo; America’s Un- 
declared War (pp. 13-14), V. Antonov; Australia and West Irian (pp. 18-19), Rupert 
Lockwood. 

——, March 14, 1962 (No. 11). Nuolear Tests and U. 8. Publio Opinion (pp. 4-5), 
Observer; The Co-existenoe Policy—Harly Beginnings (pp. 6-17), L. Bezymensky and 
N. Matkovaky; Moralists: Our Critics Answered (pp. 18-19); Brasil’s Oil Battle (pp. 
28-29), Lucio Araujo. 

——, March 21, 1962 (No. 12). World Without Weapons (pp. 1-2); Big Nations 
and Small (p. 2); ‘Acceptable’? Nuclear War—the Latest U. 8. Theory (pp. 5-7), 
Maj.-Gen. Boris Teplinsky; Whitehall’s Bhodestan Triok (pp. 9-10), Oleg Tsvetayev; 
Co-operation in Space (pp. 16-17), Leonid Sedov. 
`. m=, March 28, 1962 (No. 13). Supreme Duty of States (pp. 4-5), Observer; 

Bombs and Crocuses (pp. 9-12), 8. Madzojewski; Balkan Co-operation (pp. 13-14), 
Dino Kyosev; Women and Disarmament (p. 18), Carmen Zanti; Bonn and Tanganyika 
(pp. 19-20), I. Rivtsev. 

——, April 4, 1962 (No. 14). Disarmament and the Germans (pp. 1-8); Unde- 
clared War (p. 2); The Geneva Talks (pp. 8-5), V. Berezhkov; Ireland and the NATO 
Brink (pp. 6-9), L. Sedin; Tension tn the Caribbean (pp. 13-15), Vitaly Levin. 
` ——, April 11, 1962 (No. 15). Wriggling Out (pp. 1-2); Best Protection (p. 2); 
After Evian (pp. 8-5), V. Goncharov; What’s Wrong with Bonn Polioy (pp. 6-8), 
Thomas Dehler; The Geneva Disarmament Talks (pp. 8-9), Konni Zilliacus; The 
Future of Iraq's O (pp. 16-17), Ruben Andreasian; Reminiscences of the 1988 Genoa 
Conference (pp. 24-27), N. N. Lyubimov and A. N. Ehrlich. 

——, April 18, 1962 (No, 16). Why They Oppose It (pp. 1-2); The Writing on the 
Wall (pp. 8-9), Vasily Emelyanov; The Crisis of the Central African Federation 
(pp. 10-13), Jack Woddis; Secret War on Two Fronts (pp. 18-14), V. Chernov; 
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The Nordic Council Session (p. 15), D. Yershov; Automobile Accident Theory of War 
(pp. 18-19), V. Berezhkov; What’s Happening in the Eichmann Case (p. 19), N. M.; 
Reminiscences of the 1988 Genoa Conference (pp. 26-28), N. N. Lyubimov and A. N. 
Ehrlich. 

, April 25, 1962 (No. 17). Congress for General Disarmament and Peace (pp. 
4-5), Observer; Disarmament and the Germans (pp. 11-13), G. Rudoy; Outer Space 
and International Law (pp. 18-14), E. A. Korovin; Reminiscences of the 1982 Genoa 
Conference—The Rapallo Treaty (pp. 26-28), N. N. Lyubimov and A. N. Ehrlich. 

, April, 1962 (No. 18). Ad Absurdum (p. 12), V. B.: Eyewitness in British 
Guiana (pp. 18-16), Traveller; Congo: Old Plots and New (pp. 17-19), E. Primakov; 
Reminiscences of the 1982 Genoa Conference—The Aims of Soviet Diplomacy (pp. 29—- 
81), N. N. Lyubimov and A. N. Ehrlich. 

—, May, 1962 (No. 19). The Geneva Disoussions (pp. 3-5), Observer; Lenin and 
the American Labour Movement (pp. 6-9), I. Andronov; A Study of Freedoms (pp. 
16-19), Charlotte and Dyson Carter; Nato Trojan Horse in Northern Europe (pp. 
19-22), K. Obolensky. 

New Yugosnav Law, January-September, 1961 (Vol. 12, Nos. 1-3). The Charao- 
teristics of the New Trends in International Law (pp. 7-22), Milan Barto’; Legal 
Aspects of Organising the Post-War International Community (pp. 22-34), Juraj 
Andrassy; The Evolution of the United Nations (pp. 34-47), Dura Ninčić; Codification 
of the Principles of Active Peaceful Co-existence (pp. 65-73), Miloš Radojković; The 
Conceptions of the Contemporary Theory of International Law on Co-existence (pp. 
78-88), Milan Sahovié; The Function of International Administration of Justice in 
Contemporary International Relations (pp. 99-104), A. Ivan Tomšić; Tendencies in 
Accepting the Jurisdiction of the International Court of Justice (pp. 104-114), Vojin 
Dimitrijević and Obrad Račić; Dualism of the Institution of Recognition of States in 
International Law (pp. 121-187), Božidar Jovanović; Contemporary Economic Rela- 
tions and International Law (pp. 1388-146), Janvid Flere. 

NORDISK TIDSSKRIFT ror INTERNATIONAL Rer oe Jus GENTIUM, 1961 (Vol. 81, 
Nos. 8-4). Retlige Synspunkter paa de Forenede Nationers Aktion i Congo (pp. 149- 
180), Oscar Schachter; The Eden Memoirs and International Law (pp. 181-198), 
D. H. N. Johnson; Diplomatio Assistance to Private Investment. A Study of the 
Theory and Practice of the United States during the Twentieth Century (pp. 199-237), 
J. Gillis Wetter; Den Internationale Domstol i 1961 (pp. 243-250); L'Institut de 
Droit International (pp. 250-254), B.; Académie de Droit International (pp. 254-255). 

OSTERREIOHISOHH ZEITSOHROVT FUR OFFENTLIOHES RECHT, January, 1962 (Vol. 12, 
Nos. 1-2). Die Parlamentarisohe Genehmigung von Staatsvertrdgen in Österrich. 
Ihre Innerstaatliche Wirksamkeit (pp. 1-70), Helfried Pfeifer; Bürgerrecht und Eul- 
tureinhett im Imperium Romanum (pp. 71-85), Fernand de Visscher; La Convention 
de Vienne sur les Relations Diplomatiques (pp. 86-114), Erik Suy; Die Volkerrechtliche 
Anschauung des Ehemaligen Islamischen Weltreiches und Ihre Wirkung auf den Iran 
und Andere Nachfolgerstaaten (pp. 115-127), A. Matine-Daftary; The Responsibility 
of the State for Injuries to Aliens (pp. 128-187), 8. N. Guha Roy; Can the United 
Nations Establish Military Forces and Perform Other Acts without Specific Basis in 
the Charter? (pp. 188-229), Finn Seyersted. 

PaNstwo I Prawo, December, 1961 (Vol. 16, No. 12). Z Problematyki Rewiaji umów 
Migdsynarodowych i Statutéw Niektórych Organisaoji Zaohodnio-Europejekich (pp. 
966-974), Bolestaw Nawrocki. 

——, January, 1962 (Vol. 17, No. 1). O Kodyjikacjg Prawa Inwestyoyjnego (pp. 
8-12), Jan Topitiski. 

—, February, 1962 (Vol. 17, No. 2). Osobowe Klaueule Dyplomatyozne. Kon- 
wenoja Wiedeńska 1961 a Ustawodawstwo Polskie (pp. 236-256), Stanislaw E. Nahlik. 

UNIVERSITY OF PENNSYLVANIA Law Review, January, 1962 (Vol. 110, No. 3). 
Formation of International Sales Contracts: Three Attempts at Unification (pp. 805- 
329), E. Allan Farnsworth. 
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Poumtisocse Bronn, March-April, 1962 (Vol. 18, No. 142). Perspektiven (pp. 
129-132), Hans Lehmann; Europa Ist die Einzige Chance! (pp. 188-151), Vasile O. 
Dumitrescu; Ansdige fir cine Deutsche Initiative (pp. 152-159), Fritz Schatten; Das 
Deuisoh-Polnische Verhdlinis vor dem Krisge (pp. 176-185), Antoni Szymanski. 

Privny Onzor, 1961 (Vol. 44, No. 10). Za Usavretie Mierovej Zmluvy s Oboma 
Nemeokgmi štátmi (pp. 577-585), Ján Tomko; Problematika Autorskoprévuns Ochrany 
PH Preklady dé Literárních (pp. 624-629), Karel Knap. 

——, 1962 (Vol. 45, No. 8). Zodpovednodt za Ohrosenie a Porugenie chica Has 
nyoh Pomsrov (pp. 160-174), Štefan Luby. 

BABELS ZEITSOHEIT FÜR AUSLANDISOHES UND INTERNATIONALES PRIVATREOHT, 1961 
(Vol. 26, No. 2). Das Eigentum als Reohisbegriff in den Roohten West- und Osteuropas 
(pp. 230-237), Ludwig Raiser; Notions de la Propriété dans l’Europe Socialiste at dans 
les Etats Capitalistes (pp. 238-254), Radomir Lukié; Dänische Rechtsprechung auf dem 
Gebtet des Internationalen Privatrechts 1955-1960 (pp. 255-267), Franz Marcus; 
Grieohtsche Reohtsprechung sum Zivilgesetsbuoh 1946-1959 (pp. 267-849), Demetrios 
J. Markianos. 

——, 1961 (Vol. 26, No. 3). Das Trust Receipt als Sicherungamittel im Amerikan- 
isohen und Englisohen Reoht (pp. 401-466), Ulrich Drobnig; Bemerkungen su den 
Sohwotserisohen Entwürfen eines Karteligesstses (pp. 467-480), Wolfgang Fikentscher; 
Das Neus Australisohe Gesete in Ehesachen (pp. 481-501), Johannes Leyser; Gesetsge- 
bung und Sohrifttum Belgiens auf dem Gebicte des Privatreohts 1945-1969 (pp. 502- 
585), Walter van Gerven. 

Revisw (Vol. 1, No. 2). The Socialist Character of Jugoslav Law (pp. 76-118), 
Branko M. Pešelj. 

EEVISTA DE LA FACULTAD DE DEREOHO (UNIVERSIDAD CENTRAL, OARACAS, VENEZUELA), 
June, 1961 (No. 21). Hl Contrato de Comisión de Transporte de Cosas (pp. 95-185), 
Esteban Osato. i 

REVISTA DE LA FACULTAD DE DERECHO (UNIVERSIDAD DE OvæDo), 1959-60 (Vol. 5, 
No, 88). Las. Sucesiones on el Derecho Belga y en el Español (pp. 7-45), Pablo Laloux; 
La Crise Charbonnièra et le Problème de la Coordination des Énergies (pp. 47-54), 
André Thiery; El Principio del Control en las Organtsaciones Internacionales (pp. 55- 
90), Mariano Aguilar Navarro. i 

REVISTA DE POLÍTICA INTERNACIONAL, November-December,. 1961 (No. 58). La 
Oocxistencia Paotfica (pp. 37—47), Luis Bossano; Geopolitica de Laos (pp. 49-69), 
Joseph 8. Roucek; Berlin, Sintoma de una Grave Enfermedad (pp. 61-80); Jaime 
Menéndes; La Conferencia de Belgrado de Patses no Comprometidos (pp. 81-105), 
Julio Cola Alberich; La Conferencia Inter-Americana de Punta del Este y la. Nueva 
Orientacion Política de-los Estados Unidos hacia Hispanoamérica (pp. 107-122), Carlos 
Stoetzer; La Acoién de los Organismos Supranacionales en la Ordenación de la In- 
formación (pp. 129-144), Juan Beneyto; Las Naociones Unidas ante la Muerte de 
Hammarskjöld (pp. 145-151), Fernando Murillo Rubiera; El Antecedente de la Crista 
de Berlin: el Viaje del Presidente Kennedy a Viena (pp. 153-164), Emilio Beladies; 
La Postoién de Suisa en la Europa Actual (pp. 169-178), Carl Doka; Los Satélites 
Artificiales y la Soberanta de los Estados (pp. 175-178), Emilio Novoa; Importante 
Contribución Neerlandesa a la Resolución del Pleito de Nueva Guinea Occidental (pp. 
179-186), Julio Cola Alberich; En Torno a la Separacién de Egipto y Siria (pp. 187- 
193), Rodolfo Gil Benumeya; Reunión del ‘‘Pracsidium’’. det Comité Internacional 
para la Defensa de la Civilisactén Cristiana (pp. 195-198), J. B.; Hl Ayer, el Hoy 
y ol Mafana Internacionales (pp. 201-213), Camilo Barcia Trelles. 

—, January-February, 1962 (No. 69). Camino de la Solidaridad Europea (pp. 
i~xii); La Estrategia Revolucionaria (pp. 7-21), Enrique Manera; Gran Bretaña y el 
Mercado Común: El Estado de la Cuestión (pp. 23-48), U. W. Kitzinger; La Espulsión 
de los Alemanes del Centro y del Este de Europa, 1944-1950 (pp. 49-88), Stefan 
Gledjura; Bl Mercado Común Europeo, la Asociación Europea de Libre Comercio y el 
Intercambio con América Latina y la Zona de Libre Comercio Latinoamericana (pp. 
89-112), Oarlos M. Correa Avila; Oonsideracionss sobre la 0.T.A.N. como Posible 


1962] PERIODICAL LITERATURE OF INTERNATIONAL LAW 895 


Ejército Supranacional (pp. 115-128), Fernando De Salas López; Los Patses Africanos 
ante el Mercado Común (pp. 129-185), Rodolfo Gil Benumeya; Presente y Futuro de la 
Politica de Cohetes (pp. 137-148), E. Biorklund; Diplomacia Americana (pp. 149- 
159), Jorge Useateseu; Los Acontecimientos del Congo (pp. 161-175), Julio Cola 
Alberich; El Ayer, el Hoy y el Mañana Internacionales (pp. 179-188), Camilo Barcia 
Trelles. i 

REVISTA BRASILEIRA DE POLÍTICA INTERNACIONAL, December, 1961 (Vol, 4, No. 16). 
Alguns Aspectos das Belações Brasil-Estados Unidos (pp. 5-18), Henrique Valle; 
Adoção de Naocionalidade no Direito Brasileiro (pp. 36-50), Imar Penna Marinho; 
Coertsténcia e Integragdo, Duas Formas de Cooperação Internacional (pp. 82-106), 
Cezary Berezowski; As Nações Unidas e a Crianga na Sociedade Contemporânea (pp. 
110-117), Gertrude Lutz. 

REVUE DE DROIT INTERNATIONAL, DE ScreNors DPLOMATIQUES ET POLITIQUES (A. 

SoTTLE), October-December, 1961 (Vol. 39, No. 4). La Déstalinisation (pp. 360-362), 
Antoine Sottile; Le Nouveau Droit Pénal International (pp. 363-385), Jean Graven; 
La Menace Communiste sur le Monde (pp. 886—401), Suzanne Labin; La Deuciéme 
Conférence sur la Guerre Politique Soviétique (Rome 18-88 Novembre 1961) (pp. 
402-403), Antoine Bottile; Colonialisme Classique et Néo-colonialisme (La Décolonisa- 
tion Occidentale et le Néo-colonialisme non-Ocoidental) (pp. 404-411), Fr. Barclay 
Brown; Political Action of the Soviets in Underdeveloped Countries (pp. 412-419), 
Suzanne Labin. 
, January-March, 1962 (Vol. 40, No. 1). Déstalinisation (pp. 1-3), Antoine 
Sottile; Le Communisme et l’Idéologie de t’Anti-Communisme (pp. 4-13), G. Geor- 
galas; Les Vrais et les Faus Neutralistes (pp. 14-18), Suzanne Labin; Les Fondements 
du Droit International dans l’Islam (pp. 19-81), A. Matine-Daftary; Some Remarks 
on Publio Opinion, Principles of Justice and Morality in International Law (pp. 32-89), 
Marion Mushkat. : 

REVUE DE Dror PÉNAL ET DE CRNONOLOGE, March, 1962 (Vol. 42, No. 6). Le lim 
Congrés International de Droit Pénal Militaire et de Drott de la Guerre (Florence, 
17-80 Mai, 1961) (pp. 610~618), F. D. 

REVUE CRITIQUE DE Drorr INTERNATIONAL Privé, January-March, 1962 (Vol. 51, 
No. 1). La Fraude à la Loi Étrangère (pp. 1-17), Pierre Louis-Lucas; Les Contrats 
Internationauz dans la Doctrine et la Jurisprudence Suisses (pp. 19-52), Jean-François 
Aubert. 

REVUE GÉNÉRALE DE Deore INTERNATIONAL PUBLIO, October-December, 1961 (Vol. 
65, No. 4). La Reconnaissance Internationale des Différents Régimes de Propriété 
(pp. 701-743), C. Berezowski; La Responsabilité pour Omission et la Responsabilité 
pour Risque en Droit International Public (pp. 744-764), Denis Lévy; Subrogation de 
VAssureur et Protection Diplomatique (pp. 765-802), Jean-Pierre Ritter; La 50° Ses- 
sion de l'Institut de Droit International (Salsbourg, 4-18 Septembre 1961). (pp. 916- 
924); Maurice Bourquin (1884-1961) (pp. 925-926), O. R.; Edwin D. Dickinson 
(1887-1961) (pp. 926-927), 0. R. 

——, January-March, 1962 (Vol. 66, No.1). Le Statut des Forces Rebelles en Droit 
International (pp. 5-33), L. C. Green; La Largeur de la Mer Territoriale (pp. 84-122), 
Daniel Bardonnet; L’ Affaire du ‘‘Santa Maria’’ (pp. 123-142), Claude Goyard; 
Chronique des Faits Internationaux (pp. 143-214), Charles Rousseau. 

REVUE INTERNATIONALE FRANÇAISE DU DROIT DES GENS, 1961 (Vol. 80). Le Portugal 
et la Campagne Anticolontalizte (pp. 5-23), A. de Oliveira Salazar; Problèmes Non 
Résolus des Organisations Internationales (pp. 24-29), Giorgio Del Vecchio; Critères 
pour un Droit Spatial (pp. 80-45), Raoul Genet; Amadeo Giannini, In Memoriam (pp. 
46-49); L’ Académie Vattel pour le Droit des Gens et la Diplomatie (pp. 60-52), Le 
Secrétaire Perpétuel; Les Problèmes Juridiques de la Pollution des Eaux Internes 
(pp. 53-66), Roberto Sandiford; La Deusième Conférence sur le Droit de la Mer 
(Geneve, 18 Mars—86 Avril, 1960) (pp. 67-90), Roberto Sandiford; La Conférence 
Diplomatique Maritime de Bruszelles (17-80 Avril, 1961) (pp. 90-96), Roberto Sandi- 
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ford; Conférence des Nations-Unies sur les Relations et Immunités Diplomatiques 
(Vienne, 8 Mars-18 Avril, 1961) (pp. 97-112), Raoul Genet. 

BIVISTA DI DIRITTO INTERNAZIONALE, 1961 (Vol. 44, No. 4). Zefleotions on the Prob- 
lem of Organization in Integrated and Non-Integrated Sooieties (pp. 585-603), Gaetano 
Arangio-Rulz; I Valore delle Raccomandasioni Adottate da Conferenze delle Nastoni 
Unite (pp. 604-628), Antonio Malintoppi; La Carta Sociale Europea e il Diritto Inter- 
nasionale (pp. 624-644), Giuseppe Barile; Sulla Richiesta di Informazioni oirca i 
Diritto Strantero (pp. 645-051), Aldo Bernardini; Delibagione de Sentense Straniere di 
Divorsio Relative a Matrimoni Canonici Trasoritti (pp. 690-699), Luigi Condorelli; 
La $1* Sessione deR’ Accademia di Diritto Internazionale dell’Aja (pp. 705-708), Carlo 
Guelfi. 

—, 1963 (Vol. 45, No. 1). Tomaso Perassi (pp. 3-14), Gaetano Morelli; Note 
di Ghurisprudensa Francese (pp. 15-34), Tomaso Perassi; Su un Ipotetico Errore net 
Preliminari dt Pace di Villafranca (pp. 35-88), Maria Rita Saullo; I Privilegi ed Im- 
munità det Funzionari dela 0.K.C.A. e la Competensa della Corte di Giustisia delle 
Comunità Europee (pp. 54-63), Francesco Durante; Legge Regolatrice delle Forme ad 
probationem (pp. 80-92), Aldo Bernardini; Sul Controlo della Regolarità della Rap- 
presentanza delle Parti nel Giudisio Straniero (pp. 100-104), Mario Gerbino; La 50° 
Sessione deli’Institut de Droit International (pp. 148-146), Manlio Udina. 

SOHWEIZERISOHEN JURISTEN-ZEITUNG, 1962 (No. 1). Individualanspriiche für 
Volkerrechtliche Deliktshaftung? (pp. 2-6), Martin Domke. 

SOVIET STATE AND Law (in Russian), 1962 (No.1). The USSR Parliamentary Group 
in the Inter-Parliamentary Union (pp. 61-70), B. L. Shvetsov; Peaceful Settling of 
International Disputes: One of the Most Important Principles of the Law of Nations 
(pp. 71-79), G. V. Sharhazanashvilli. 

——, 1962 (No. 2). Bilateral Treaties of Friendship, Co-operation and Mutual As- 
sistance between Socialist States (pp. 80-91), N. V. Zakharova; The Vienna Conférence 
on Diplomatio Relations and Immunities (pp. 114-121), A. P. Movehan and N. A. 
Ushakov. : 

——-, 1962 (No. 4). Developing by V.I. Lenin of the Marxist Outlook on Federation 
(pp. 17-28), B. G. Manehty; Demilitarigation of Territory in the Light of the Disarma- 
ment Problem (pp. 98-108), B. M. Klimenko; Question of War and Peace in the Works 
by Russian Enlighteners (pp. 116-121), V. D. Lazuhrenko; On the Responsibility for a 
Criminal Offence against the Person of a Foreign State Representative (pp. 121-126), 
G. Z. Anashkin; Disoussing the Legal Aspects of Enquiry into Outer Space in the Inter- 
national Astronautios Federation (pp. 126-130), I. I. Cheprov and V. S. Vereshchetin. 

BTUDIA UNIVERSITATIS Bapry-Bonyai, 1960 (Series DO, No. 2). Citeva Considerații 
asupra unor Probleme Privitoare la Eatificarea Tratatelor Internaționale (pp. 65-76), 
T. Draganu, V. Cimpianu, and M. Niciu. 

BUDETEN BULLETIN, February, 1962 (Vol. 10, No. 2). Minorities in Pre-War 
Czechoslovakia (pp. 29-86), Ferdinand O. Miksche; International Acceptance of Home- 
land Right (pp. 37-39), Bolko von Richthofen; Ausiria’s Hope, the EEC (pp. 89-41), 
Wolfgang Oberleitner; Population Transfers and International Law (pp. 41-43), 
Anton F. Wuschek. 

——, March, 1962 (Vol. 10, No. 3). Annexation versus Self-Determination (pp. 59- 
60), Almar Reitzner; March 4th, Day of Self-Determination (pp. 61-63), Karl Simon; 
Soviet Ott Offensive in Scandinavia (pp. 63-64), Martin Grill; A ‘‘Lumumba Univer- 
sity’? in Prague (pp. 65-67), Adolf Tosch; Sudeten Crisis in International Politios 
(pp. 67-74), Heinrich Kuhn. 

—-, April, 1962 (Vol. 10, No. 4). Tripartite Germany (pp. 85-86), Hans Krueger; 
Heitmatpolittk in Current Perspective (pp. 87-91), Georg von Manteuffel-Szcege; Hast 
Germany’s Legal Status (pp. 91-92), Herbert Kraus; Self-Determination for Algeria 
(pp. 97-98), Erich Janke. 

——, May, 1962 (Vol. 10, No. 5). Berlin and the Future of Hast Europe (pp. 113- 
119), Anton F., Wuschek; Disolaim of Reparations vs. International Law (pp. 1238-124), 
Leo Pfeil; Austro-German Relations Today (pp. 125-126), Heinrich Kuhn, 
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TIJDSCHRIFT VAN DE VRIJE UNIVERSITEIT VAN BrussEL (Vol 4, No. 2). Het 
Juridisch Statuut der Verenigde Naties (pp. 73-87), B. De Schutter. 

UKRAINIAN Review, Autumn, 1961 (Vol. 7, No. 3). The West on the Defensive (pp. 
3-6), Niko Nakashidze; The Challenge of Our Age (pp. 7-11), Arthur Maloney; 1941- 
1961: A Historical Parallel (pp. 12-14); ‘‘The U. 8. S. R. Is the Greatest Colonial 
Power’’ (pp. 26-83), John G. Diefenbaker; The Theory of Moscow as the Third Rome 
in the 16th and 17th Centuries (pp. 52-57), O. Ohloblyn; The Evolution of the Theory 
‘‘Moscow—the Third Rome’’ during the 18th and 19th Centuries (pp. 57-64), N. 
Vasylenko-Polanska; The Historical and Legal Basis of the Theory of the Third Rome 
(pp. 65-68), V. Hryshko. 

——, Winter, 1961 (Vol. 8, No. 4). The Role of the Subjugated Peoples in the 
Anti-Bolshevist World Fight (pp. 6-22), Jaroslaw Stetzko; The Origin and Develop- 
ment of Russian Imperialism (pp. 23-29), Baymirza Hayit; United Nations and Russian 
Colonialism—Memorandum to the U. N. General Assembly, XVIth Session (pp. 40—44); 
Captive Nations—Moscow’s Achilles Heel (pp. 45-49), Lev Dobriansky. 

UNITED Nations Review, March, 1962 (Vol. 9, No. 3). A Formula for Ruanda- 
Urundt (pp. 6-9, 45-52); The Role of the Sub-Commission on Prevention of Dis- 
crimination and Protection of Minorities (pp. 27-29), Jose D. Ingles; The Institution 
of International Justice (p. 30), Bohdan Winiarski; Africa: The Crucial Problem 
of Economic and Social Development (pp. 84-85), Mekki Abbas; Reports by the Oficer- 
in-Charge of the United Nations Operation in the Congo (pp. 53-60). 

UNITED States NAVAL INSTITUTE PROCEEDINGS, April, 1962 (Vol. 88, No, 4). Bal- 
anced Forces or Counterforce—Does It Make a Difference? (pp. 23-33), George E. 
Lowe; Guerilla Warfare Is Different (pp. 35-47), William H. Hessler. 

——, May, 1962 (Vol. 88, No. 5). Contrasting Strategio Styles in the Cold War 
(pp. 28-38), Charles O. Lerche, Jr.; The Paper War—Quo Vadis? (pp. 85-41), Lt. 
Cdr. James T. Strong, U.S.N.; The Soviet Union Today (pp. 43-58), Rear Adm. O. H. 
Dodson, U.S.N. (Ret.); The International Indian Ocean Expedition (pp. 59-67), E. 
John Long; Our Merchant Fleet is in Trouble (pp. 78-89), Capt. E. B. Perry, U.8.N. 
(Ret.) 

WASHINGTON UNIVERSITY LAw QUARTERLY, December, 1961 (Vol 1961, No. 4). 
The Right to Travel and National Security (pp. 334-866), William B. Gould. 

WIS8ENSOHAFTLIOHE ZEITSOHRIFT DER HUMBOLDT-UNIVERSITAT ZU BERLIN, 1961 (Vol. 
10, Nos. 2-8). Der Friedensvertrag Versperrt dem Krieg den Weg: Reoht und Pfiicht 
sum Friedensvertrag (pp. i-iii), Edith Oeser; Das Potsdamer Abkommen und der 
Vier-Maohte-Status Berlin (pp. iii-vi), Edgar Irmscher; Die Impertalistischen Gegen- 
sdtse in der Bisherigen Entwicklung der Projekte der Sogenannten Freihandelazone 
(pp. 297-322), Hans-Georg Miller. 

WORLD AFFAIRS, Spring, 1962 (Vol. 125, No.1). The American Way to Peace (pp. 
2-8), Harold E. Davis; Viet-Nam Today (pp. 4-12), Paul 8. Welty; The Organizational 
Problem of Peace (pp. 18-18), Paul M. A. Linebarger; Labor and International Affairs 
(pp. 25-29), Gordon W. Chapman; The Netherlands-Indonesian Dispute (pp. 30-35), 
Genevieve Collins Linebarger. 

WORLD ECONOMY AND INTERNATIONAL RELATIONS (in Russian), March, 1962 (No. 
8). Economically Underdeveloped Countries in World Capitalist Economy (pp. 34- 
49), V. Rymalov; U. S. Policy in Latin America (1969-1961) (pp. 50-64), Trinidad 
Martillo; NATO and the Countries of Northern Europe (pp. 78-89), P. Bysakov; 
Federal Republic of Germany and Arms Race (pp. 116-120), F. Nikolsky. 

„ April, 1962 (No. 4). ‘‘Huropean Integration’’: Some Results and Prospeots 
(pp. 21-86), I. Lemin; U. 8. Policy in Latin America (1959-1961) (pp. 37-52), Trini- 
dad Martillo; Old Doctrines and a New Situation (pp. 53-67), L. Bezymensky. 

ZEITSOHRIFT FUR AUSLANDISOHES OFFENTLIOHES RECHT UND VOLKERRECHT, March, 
1962 (Vol. 22, Nos. 1-2). Die Erweiterung des Kreises der Volkerrechtssubjekte (pp. 
1-48), Hermann Mosler; Die Organisation für Wirtsohaftliche Zusammenarbeit und 
Entwicklung (OECD). Entstehung und Rechtsordnung (pp. 49-112), Hugo J. Hahn; 
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Die Registrierung und Verdffenttichung Votkerrechtlicher Verträge (pp. 118-211), 
Wilhelm Karl Gesk; Die Beneluc-Wirtschaftsunion (pp. 289-295), Albert Bleekmann. 

ZEITSCHRIFT FUR LUFTRECHT UND WELTRAUMBEOHTSFRAGEN, April, 1962 (VoL 11, No. 
2). Schäden Dritter im Internationalen Lufiverkehr—Uber den Bisherigen Misserfolg 
des Romer Hafipfichtabkommens (pp. 85-104), Gerd Rinck; Die Bedeutung der Fest- 
seteung einer Gronge swischen Luftraum und Weltraumgebiet (in German and French) 
(pp. 106-121), Alex Meyer; Probleme bet Abdnderungen des Abkommens. über die 
Internationale Zivituftfahrt (in German and English) (pp. 122-137), Walter Schwenk. 


ELRANOR H. FINOH 


OFFICIAL DOCUMENTS 
DISARMAMENT 


OUTLINE oF BASIO Provisions OF A TREATY ON GENERAL 
AND COMPLETE DISARMAMENT IN A PEACEFUL WORID t t 


Submitted by the United States Delegation to the U. N. Committee on 
Disarmament, Geneva, April 18, 1962 


In order to assist in the preparation of a treaty on general and complete 
disarmament in a peaceful world, the United States submits the following 
outline of basic provisions of such a treaty. 


A. Objectives 


1. To ensure that (a) disarmament is general and complete and war is 
no longer an instrument for settling international problems, and (b) 
general and complete disarmament is accompanied by the establishment of 
reliable procedures for the settlement of disputes and by effective arrange- 
ments for the maintenance of peace in accordance with the principles of 
the Charter of the United Nations. 

2. Taking into account paragraphs 3 and 4 below, to provide, with re- 
spect to the military establishment of every nation, for: 


(a) Disbanding of armed forces, dismantling of military establishments, 
ineluding bases, cessation of the production of armaments as well as their 
liquidation or conversion to peaceful uses; 

(b) Elimination of all stockpiles of nuclear, chemical, biological, and 
other weapons of mass destruction and cessation of the production of such 
weapons; 

(c) Elimination of all means of delivery of weapons of mass destruction ; 

(d) Abolition of the organizations and institutions designed to organize 
the military efforts of states, cessation of military training, and closing of 
all military training institutions; 

(e) Discontinuance of military expenditures. 


3. To ensure that, at the completion of the program for general and 
complete disarmament, states would have at their disposal only those non- 
nuclear armaments, forces, facilities and establishments as are agreed to be 
necessary to maintain internal order and protect the personal security of 
citizens. 

4. To ensure that during and after implementation of general and com- 
plete disarmament, states also would support and provide agreed man- 
power for a United Nations Peace Force to be equipped with agreed types 


146 Department of State Bulletin 747 (1962); U. 8. Arms Control and Disarmament 
Agency Pub. No. 4 (General Series No. 8, May, 1962). 
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of armaments necessary to ensure that the United Nations can effectively 
deter or suppress any threat or use of arms. 

5. To establish and provide for the effective operation of an International 
Disarmament Organization within the framework of the United Nations 
for the purpose of ensuring that all obligations under the disarmament 
program would be honored and observed during and after implementation 
of general and complete disarmament; and to this end to ensure that the 
International Disarmament Organization and its inspectors would have 
unrestricted access without veto to all places as necessary for the purpose 
of effective verification. 


B. Principles 
The guiding principles during the achievement of these objectives are: 


1. Disarmament would be implemented until it is completed by stages 
to be carried out within specified time limits. 

2. Disarmament would be balanced so that at no stage of the implementa- 
tion of the treaty could any state or group of states gain military advantage, 
and so that security would be ensured equally for all. 

3. Compliance with all disarmament obligations would be effectively 
verified during and after their entry into force. Verification arrange- 
ments would be instituted progressively as necessary to ensure throughout 
the disarmament process that agreed levels of armaments and armed forces 
were not exceeded. 

4. As national armaments are reduced, the United Nations would be 
progressively strengthened in order to improve its capacity to ensure 
international security and the peaceful settlement of differences as well as 
to facilitate the development of international cooperation in common tasks 
for the benefit of mankind. 

5. Transition from one stage of disarmament to the next would take 
place upon decision that all measures in the preceding stage had been 
implemented and verified and that any additional arrangements required 
for measures in the next stage were ready to operate. 


INTRODUCTION 


The Treaty would contain three stages designed to achieve a permanent 
state of general and complete disarmament in a peaceful world. The 
Treaty would enter into force upon the signature and ratification of the 
United States of America, the Union of Soviet Socialist Republics and 
such other states as might be agreed. Stage II would begin when all 
militarily significant states had become Parties to the Treaty and other 
transition requirements had been satisfied. Stage III would begin when 
all states possessing armed forces and armaments had become Parties to 
the Treaty and other transition requirements had been satisfied. Dis- 
armament, verification, and measures for keeping the peace would proceed 
progressively and proportionately beginning with the entry into force of 
the Treaty. 
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Stace I 


Stage I would begin upon the entry into force of the Treaty and would 
be completed within three years from that date. _ 
During Stage I the Parties to the Treaty would undertake: 


1. To reduce their armaments and armed forces and to carry out other 
agreed measures in the manner outlined below; 

2. To establish the International Disarmament Organization upon the 
entry into force of the Treaty in order to ensure the verification in the 
agreed manner of the obligations undertaken; and 

3. To strengthen arrangements for keeping the peace through the meas- 
ures outlined below. 


A. Armaments 
1. Reduction of Armaments 


a. Specified Parties to the Treaty, as a first stage toward general and 
complete disarmament in a peaceful world, would reduce by thirty percent 
the armaments in each category listed in subparagraph b below. Except 
as adjustments for production would be permitted in Stage I in accordance 
with paragraph 3 below, each type of armament in the categories listed in 
subparagraph b would be reduced by thirty percent of the inventory ex- 
isting at an agreed date. 

b. All types of armaments within agreed categories would be subject to 
reduction in Stage I (the following list of categories, and of types within 
categories, is illustrative) : 


(1) Armed combat aircraft having an empty weight of 40,000 kilograms 
or greater; missiles having a range of 5,000 kilometers or greater, together 
with their related fixed launching pads; and submarine-launched missiles 
and air-to-surface missiles having a range of 300 kilometers or greater. 

(Within this category, the United States, for example, would declare as 
types of armaments: the B-52 aircraft; Atlas missiles together with their 
related fixed launching pads; Titan missiles together with their related 
fixed launching pads; Polaris missiles: Hound Dog missiles; and each new 
type of armament, such as Minuteman missiles, which came within the 
category description, together with, where applicable, their related fixed 
launching pads. The declared inventory of types within the category by 
other Parties to the Treaty would be similarly detailed.) 

(2) Armed combat aircraft having an empty weight of between 15,000 
kilograms and 40,000 kilograms and those missiles not included in category 
(1) having a range between 300 kilometers and 5,000 Kilometers, together 
with any related fixed launching pads. (The Parties would declare their 
armaments by types within the category.) 

(3) Armed combat aircraft having an empty weight of between 2,500 
and 15,000 kilograms. (The Parties would declare their armaments by 
types within the category.) 
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(4) Surface-to-surface (including submarine-launched missiles) and air- 
to-surface aerodynamic and ballistic missiles and free rockets having a 
range of between 10 kilometers and 300 kilometers, together with any re- 
lated fixed launching pads. (The Parties would declare their armaments 
by types within the category.) l 

(5) Anti-missile missile systems, together with related fixed launching 
pads. (The Parties would declare their armaments by types within the 
category.) 

(6) Surface-to-air missiles other than anti-missile missile systems, to- 
gether with any related fixed launching pads. (The Parties would declare 
their armaments by types within the category.) 

(7) Tanks. (The Parties would declare their armaments by types 
within the category.) 

(8) Armored cars and armored personnel carriers. (The Parties would 
declare their armaments by types within the category.) 

(9) Al artillery, and mortars and rocket launchers having a caliber of 
100 mm. or greater. (The Parties would declare their armaments by 
types within the category.) 

(10) Combatant ships with standard displacement of 400 tons or greater 
of the following classes: Aircraft carriers, battleships, cruisers, destroyer 
types and submarines. (The Parties would declare their armaments by 
types within the category.) 


2. Method of Reduction 


a. Those Parties to the Treaty which were subject to the reduction of 
armaments would submit to the International Disarmament Organization 
an appropriate declaration respecting inventories of their armaments ex- 
isting at the agreed date. 

b. The reduction would be accomplished in three steps, each consisting 
of one year. One-third of the reduction to be made during Stage I would 
be carried out during each step. 

c. During the first part of each step, one-third of the armaments to be 
eliminated during Stage I would be placed in depots under supervision of 
the International Disarmament Organization. During the second part of 
each step, the deposited armaments would be destroyed or, where appropri- 
ate, converted to peaceful uses. The number and location of such depots 
and arrangements respecting their establishment and operation would be 
set forth in an annex to the Treaty. 

d. In accordance with arrangements which would be set forth in a 
Treaty annex on verification, the International Disarmament Organization 
would verify the foregoing reduction and would provide assurance that 
retained armaments did not exceed agreed levels. 


3. Limitation on Production of Armaments and on Related Activities 


a. Production of all armaments listed in subparagraph b of paragraph 
1 above would be limited to agreed allowances during Stage I and, by the 
beginning of Stage II, would be halted except for production within agreed 
limits of parts for maintenance of the agreed retained armaments. 
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b. The allowances would permit limited production in each of the cate- 
gories of armaments listed in subparagraph b of paragraph 1 above. In 
all instances during the process of eliminating production of armaments: 


(1) any armament produced within a category would be compensated 
for by additional armament destroyed within that category to the end that 
the ten percent reduction in numbers in each category in each step, and the 
resulting thirty percent reduction in Stage I, would be achieved; and 
furthermore 

(2) in the case of armed combat aircraft having an empty weight of 
15,000 kilograms or greater and of missiles having a range of 300 kilometers 
or greater, the destructive capability of any such armaments produced 
within a category would be compensated for by the destruction of suffi- 
cient armaments within that category to the end that the ten percent re- 
duction in destructive capability as well as numbers in each of these cate- 
gories in each step, and the resulting thirty percent reduction in Stage I, 
would be achieved. 

c. Should a Party to the Treaty elect to reduce its production in any 
category at a more rapid rate than required by the allowances provided in 
subparagraph b above, that Party would be entitled to retain existing 
armaments to the extent of the unused portion of its production allowance. 
In any such instance, any armament so retained would be compensated for 
in the manner set forth in subparagraph b(1) and, where applicable, 
b(2) above to the end that the ten percent reduction in numbers and, 
where applicable, destructive capability in each category in each step, and 
the resulting thirty percent reduction in Stage I, would be achieved. 

d. The flight testing of missiles would be limited to agreed annual 
quotas. 

e. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures at declared locations and would provide as- 
surance that activities subject to the foregoing measures were not con- 
ducted at undeclared locations. 


4, Additional Measures 


The Parties to the Treaty would agree to examine unresolved questions 
relating to means of accomplishing in Stages II and III the reduction and 
eventual elimination of production and stockpiles of chemical and bio- 
logical weapons of mass destruction. In light of this examination, the 
Parties to the Treaty would agree to arrangements concerning chemical and 
biological weapons of mass destruction. 


B. Armed Forces 


1. Reduction of Armed Forces 


Force levels for the United States of America and the Union of Soviet 
Socialist Republics would be reduced to 2.1 million each and for other 
specified Parties to the Treaty to agreed levels not exceeding 2.1 million 
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each. All other Parties to the Treaty would, with agreed exceptions, re- 
duce their force levels to 100,000 or one percent of their population, which- 
ever were higher, provided that in no case would the force levels of such 
other Parties to the Treaty exceed levels in existence upon the entry into 
force of the Treaty. 


2. Armed Forces Subject to Reduction 


Agreed force levels would include all full-time, uniformed personnel 
maintained by national governments in the following categories: 


a. Career personnel of active armed forces and other personnel serving 
in the active armed forces on fixed engagements or contracts. 

b. Conscripts performing their required period of full-time active duty 
as fixed by national law. 

e. Personnel of militarily organized security forces and of other forces 
or organizations equipped and organized to perform a military mission. 


8. Method of Reduction of Armed Forces 


The reduction of force levels would be carried out in the following 
manner: 


a. Those Parties to the Treaty which were subject to the foregoing re- 
ductions would submit to the International Disarmament Organization a 
declaration stating their force levels at the agreed date. 

b. Force level reductions would be accomplished in three steps, each 
having a duration of one year. During each step force levels would be 
reduced by one-third of the difference between force levels existing at the 
agreed date and the levels to be reached at the end of Stage I. 

ce. In accordance with arrangements that would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the reduction of force Jevels and provide assurance that retained 
forces did not exceed agreed levels. 


4. Additional Measures 


The Parties to the Treaty which were subject to the foregoing reductions 
would agree upon appropriate arrangements, including procedures for con- 
sultation, in order to ensure that civilian employment by military estab- 
lishments would be in accordance with the objectives of the obligations 
respecting force levels. 


C. Nuclear Weapons 


1. Production of Fissionable Materials for Nuclear Weapons 


a. The Parties to the Treaty would halt the production of fissionable 
materials for use in nuclear weapons. 
b. This measure would be carried out in the following manner: 


(1) The Parties to the Treaty would submit to the International Dis- 
armament Organization a declaration listing by name, location and pro- 
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duction capacity every facility under their jurisdiction capable of pro- 
ducing and processing fissionable materials at the agreed date. 

(2) Production of fissionable materials for purposes other than use in 
nuclear weapons would be limited to agreed levels. The Parties to the 
Treaty would submit to the International Disarmament Organization pe- 
riodie declarations stating the amounts and types of fissionable materials 
which were still being produced at each facility. 

(8) In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures at declared facilities and would provide 
assurance that activities subject to the foregoing limitations were not con- 
ducted at undeclared facilities. 


2. Transfer of Fissionable Material to Purposes Other Than Use in 
Nuclear Weapons 


a. Upon the cessation of production of fissionable materials for use in 
nuclear weapons, the United States of America and the Union of Soviet 
Socialist Republics would each transfer to purposes other than use in 
nuclear weapons an agreed quantity of weapons-grade U-235 from past 
production. The purposes for which such materials would be used would 
be determined by the state to which the material belonged, provided that 
such materials were not used in nuclear weapons. 

b. To ensure that the transferred materials were not used in nuclear 
weapons, such materials would be placed under safeguards and inspection 
by the International Disarmament Organization either in stockpiles or at 
the facilities in which they would be utilized for purposes other than use in 
nuclear weapons. Arrangements for such safeguards and inspection would 
be set forth in the annex on verification. 


8. Transfer of Fissionable Materials Between States for Peaceful Uses 
of Nuclear Energy 


a. Any transfer of fissionable materials between states would be for 
purposes other than for use in nuclear weapons and would be subject to a 
system of safeguards to ensure that such materials were not used in 
nuclear weapons. 

b. The system of safeguards to be applied for this purpose would be 
developed in agreement with International Atomie Energy Agency and 
would be set forth in an annex to the Treaty. 


4. Non-Transfer of Nuclear Weapons 


The Parties to the Treaty would agree to seek to prevent the creation of 
further national nuclear forces. To this end the Parties would agree that: 


a. Any Party to the Treaty which had manufactured, or which at any 
time manufactures, a nuclear weapon would: 


(1) Not transfer control over any nuclear weapons to a state which 
had not manufactured a nuclear weapon before an agreed date; 
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(2) Not assist any such state in manufacturing any nuclear weapons. 


b. Any Party to the Treaty which had not manufactured a nuclear 
weapon before the agreed date would: 


(1) Not acquire, or attempt to acquire, control over any nuclear weap- 
ons ;. 
(2) Not manufacture, or attempt to manufacture, any nuclear weapons. 


5. Nuclear Weapons Test Explosions 


a. If an agreement prohibiting nuclear weapons test explosions and pro- 
viding for effective international control had come into force prior to the 
entry into force of the Treaty, such agreement would become an annex to 
the Treaty, and all the Parties to the Treaty would be bound by the obli- 
gations specified in the agreement. 

b. I£, however, no such agreement had come into force prior to the entry 
into force of the Treaty, all nuclear weapons test explosions would be pro- 
hibited, and the procedures for effective international control would be 
set forth in an annex to the Treaty. 


' 6. Additional Measures 


The Parties to the Treaty would agree to examine remaining unresolved 
questions relating to the means of accomplishing in Stages II and III the 
reduction and eventual elimination of nuclear weapons stockpiles. In the 
light of this examination, the Parties to the Treaty would agree to arrange- 
ments concerning nuclear weapons stockpiles. 


D. Outer Space 
1. Prohibition of Weapons of Mass Destruction in Orbit 


The Parties to the Treaty would agree not to place in orbit weapons 
capable of producing mass destruction. , 


2. Peaceful Cooperation in Space 


. The Parties to the Treaty would agree to support increased international 
cooperation in peaceful uses of outer space in the United Nations or through 
_ other appropriate arrangements. 


3. Notification and Pre-launch Inspection 
With respect to the launching of space vehicles and missiles: 


a. Those Parties to the Treaty which conducted launchings of space 
vehicles or missiles would provide advance notification of such launchings 
to other Parties to the Treaty and to the International Disarmament 
Organization together with the track of the space vehicle or missile. Such 
advance notification would be provided on a timely basis to permit pre-- 
launch inspection of the space vehicle or missile to be launched. 

b. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
conduct pre-launch inspection of space vehicles and missiles and would 
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establish and operate any arrangements necessary for detecting unreported 
jaunchings. 


4, Limitations on Production and on Related Activities 


The production, stockpiling and testing of boosters for space vehicles 
would be subject to agreed limitations. Such activities would be monitored 
by the International Disarmament Organization in accordance with ar- 
rangements which would be set forth in the annex on verification. 


E. Military Expenditures 
1. Report on Expenditures 


The Parties to the Treaty would submit to the International Disarmament 
Organization at the end of each step of each stage a report on their 
military expenditures. Such reports would include an ‘itemization of 
military expenditures. 


2. Verifiable Reduction of Expenditures 


The Parties to the Treaty would agree to examine questions related to 
the verifiable reduction of military expenditures. In the light of this 
examination, the Parties to the Treaty would consider appropriate arrange- 
ments respecting military expenditures. 


F. Reduction of the Risk of War 


In order to promote confidence and reduce the risk of war, the Parties 
to the Treaty would agree to the following measures: 


1. Advance Notification of Military Movements and Maneuvers 


Specified Parties to the Treaty would give advance notification of major 
military movements and maneuvers to other Parties to the Treaty and to 
the International Disarmament Organization. Specific arrangements re- 
lating to this commitment, including the scale of movements and maneuvers 
to be reported and the information to be transmitted, would be agreed. 


2. Observation Posts 


Specified Parties to the Treaty would permit observation posts to be 
established at agreed locations, including major ports, railway centers, 
motor highways, river crossings, and air bases to report on concentrations 
and movements of military forces. The number of such posts could be 
progressively expanded in each successive step of Stage I. Specific ar- 
rangements relating to such observation posts, including the location and 
staffing of posts, the method of receiving and reporting information, and 
the schedule for installation of posts would be agreed. 


3. Additional Observation Arrangements 


The Parties to the Treaty would establish such additional observation 
arrangements as might be agreed. Such arrangements could be extended 
in an agreed manner during each step of Stage I. 
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4. Exchange of Military Missions 


Specified Parties to the Treaty would undertake the exchange of military 
missions between states or groups of states in order to improve communica- 
tions and understanding between them. Specific arrangements respecting 
such exchanges would be agreed. 


5. Communications Between Heads of Government 


Specified Parties to the Treaty would agree to the establishment of rapid 
and reliable communications among their heads of government and with 
the Secretary General of the United Nations. Specific arrangements in 
this regard would be subject to agreement among the Parties concerned 
and between such Parties and the Secretary General. 


6. International Commission on Reduction of the Risk of War 


The Parties to the Treaty would establish an International Commission on 
Reduction of the Risk of War as a subsidiary body of the International 
Disarmament Organization to examine and make recommendations re- 
garding further measures that might be undertaken during Stage I or 
subsequent stages of disarmament to reduce the risk of war by accident, 
miscalculation, failure of communications, or surprise attack. Specific 
arrangements for such measures as might be agreed to by all or some of the 
Parties to the Treaty would be subject to agreement among the Parties 
concerned. 


Q. The International Disarmament Organization 
1, Establishment of the International Disarmament Organization 


The International Disarmament Organization would be established upon 
the entry into force of the Treaty and would function within the frame- 
work of the United Nations and in accordance with the terms and con- 
ditions of the Treaty. 


2. Cooperation of the Parties to the Treaty 


The Parties to the Treaty would agree to cooperate promptly and fully 
with the International Disarmament Organization and to assist the Inter- 
national Disarmament Organization in the performance of its functions 
and in the execution of the decisions made by it in accordance with the 
provisions of the Treaty. 


3. Verification Functions of the International Disarmament Organiza- 
tion 
The International Disarmament Organization would verify disarmament 


measures in accordance with the following principles which would be imple- 
mented through specific arrangements set forth in the annex on verification: 


a. Measures providing for reduction of armaments would be verified 
by the International Disarmament Organization at agreed depots and 
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would include verification of the destruction of armaments and, where 
appropriate, verification of the conversion of armaments to peaceful uses. 
Measures providing for reduction of armed forces would be verified by the 
International Disarmament Organization either at the agreed depots or 
other agreed locations. 

b. Measures halting or limiting production, testing, and other specified 
activities would be verified by the International Disarmament Organization. 
Parties to the Treaty would declare the nature and location of all produc- 
tion and testing facilities and other specified activities. The International 
Disarmament Organization would have access to relevant facilities and 
activities wherever located in the territory of such Parties. 

c. Assurance that agreed levels of armaments and armed forces were 
not exceeded and that activities limited or prohibited by the Treaty were 
not being conducted clandestinely would be provided by the International 
Disarmament Organization through agreed arrangements which would have 
the effect of providing that the extent of inspection during any step or 
stage would be related to the amount of disarmament being undertaken and 
to the degree of risk to the Parties to the Treaty of possible violations. 
This might be accomplished, for example, by an arrangement embodying 
such features as the following: 


(1) All parts of the territory of those Parties to the Treaty to which 
this form of verification was applicable would be subject to selection for 
inspection from the beginning of Stage I as provided below. 

(2) Parties to the Treaty would divide their territory into an agreed 
number of appropriate zones and at the beginning of each step’ of dis- 
armament would submit to the International Disarmament Organization 
a declaration stating the total level of armaments, forces, and specified 
types of activities subject to verification within each zone. The exact 
location of armaments and forces within a zone would not be revealed 
prior to its selection for inspection. 

(3) An agreed number of these zones would be progressively inspected 
by the International Disarmament Organization during Stage I according 
to an agreed time schedule. The zones to be inspected would be selected 
by procedures which would ensure their selection by Parties to the Treaty 
other than the Party whose territory was to be inspected or any Party 
associated with it. Upon selection of each zone, the Party to the Treaty 
whose territory was to be inspected would declare the exact location of 
armaments, forces and other agreed activities within the selected zone. 
During the verification process, arrangements would be made to provide 
assurance against undeclared movements of the objects of verification to or 
from the zone or zones being inspected. Both aerial and mobile ground 
inspection would be employed within the zone being inspected. In so far 
as agreed measures being verified were concerned, access within the zone 
would be free and unimpeded, and verification would be carried out with 
the full cooperation of the state being inspected. 

(4) Once a zone had been inspected it would remain open for further 
inspection while verification was being extended to additional zones. 
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(5) By the end of Stage III, when all disarmament measures had been 
completed, inspection would have been extended to all parts of the territory 
of Parties to the Treaty. 


4. Composition of the International Disarmament Organization 
a. The International Disarmament Organization would have: 


(1) A General Conference of all the Parties to the Treaty ; 

(2) A Control Council consisting of representatives of all the major 
signatory powers as permanent members and certain other Parties to the 
Treaty on a rotating basis; and 

(8) An Administrator who would administer the International Dis- 
armament Organization under the direction of the Control Council and 
who would have the authority, staff, and finances adequate to ensure ef- 
fective and impartial implementation of the functions of the International 
Disarmament Organization. 

b. The General Conference and the Control Council would have power 
to establish such subsidiary bodies, including expert study groups, as either 
of them might deem necessary. 


5. Functions of the General Conference 


The General Conference would have the following functions, among 
others which might be agreed: 


a. Electing non-permanent members to the Control Council; 
` b. Approving certain accessions to the Treaty ; 

c. Appointing the Administrator upon recommendation of the Control 
Council; 

d. Approving agreements between the International Disarmament Or- 
ganization and the United Nations and other international organizations ; 

e. Approving the budget of the International Disarmament Organization ; 

f. Requesting and receiving reports from the Control Council and de- 
ciding upon matters referred to it by the Control Council; 

g. Approving reports to be submitted to bodies of the United Nations; 

h. Proposing matters for consideration by the Control Council; 

i. Requesting the International Court of Justice to give advisory opinions 
on legal questions concerning the interpretation or application of the 
Treaty, subject to a general authorization of this power by the General 
Assembly of the United Nations; l 

j. Approving amendments to the Treaty for possible ratification by the 
Parties to the Treaty ; 

k. Considering matters of mutual interest pertaining to the rey or 
disarmament in general. 


6. Functions of the Control Council 


The Control Council would have the following functions, among others 
which might be agreed: l 


a. Recommending appointment of the Administrator ; 
b. Adopting rules for implementing the terms of the Treaty; 
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c. Establishing procedures and standards for the installation and 
operation of the verification arrangements, and maintaining nipeni 
over such arrangements and the Administrator ; 

d. Establishing procedures for making available to the Parties to the 
Treaty data produced by verification arrangements ; 

e. Considering reports of the Administrator on the progress of dis- 
armament measures and of their verification, and on the installation and 
operation of the verification arrangements; 

f. Recommending to the Conference approval of the budget of the Inter- 
national Disarmament Organization; 

g. Requesting the International Court of Justice to give advisory 
-opinions on legal questions concerning the interpretation or application 
of the Treaty, subject to a general authorization of this power by the 
General Assembly of the United Nations; 

h. Recommending to the Conference approval of certain accessions to 
the Treaty ; 

i, Considering matters of mutual interest pertaining to the Treaty or 
to disarmament in general. 


7. Functions of the Administrator 


The Administrator would have the following functions, among others 
which might be agreed: 


a. Administering the installation and operation of the verification ar- 
rangements, and serving as Chief Executive Officer of the International 
Disarmament Organization ; 

b. Making available to the Parties to the Treaty data produced by the 
verification arrangements; 

c. Preparing the budget of the International Disarmament Organization; 

d. Making reports to the Control Council on the progress of disarma- 
ment measures and of their verification, and on the installation and opera- 
tion of the verification arrangements. 


8. Privileges and Immunities 


The privileges and immunities which the Parties to the Treaty would 
grant to the International Disarmament Organization and its staff and 
to the representatives of the Parties to the International Disarmament 
Organization, and the legal capacity which the International Disarmament 
Organization should enjoy in the territory of each of the Parties to the 
Treaty would be specified in an annex to the Treaty. 


9. Relations with the United Nations and Other International Organiza- 
tions 


a. The International Disarmament Organization, being established within 
the framework of the United Nations, would conduct its activities in ac- 
cordance with the purposes and principles of the United Nations. It 
would maintain close working arrangements with the United Nations, and 
the Administrator of the International Disarmament Organization would 
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consult with the Secretary General of the United Nations on matters of 
mutual interest. 

b. The Control Council of the International Disarmament Organization 
would transmit to the United Nations annual and other reports on the 
activities of the International Disarmament Organization. 

ce. Principal organs of the United Nations could make recommendations 
to the International Disarmament Organization, which would consider 
them and report to the United Nations on action taken. 


Note: The above outline does not cover all the possible details or aspects 
of relationships between the International Disarmament Organiza- 
tion and the United Nations. 


H. Measures To Strengthen Arrangements for Keeping the Peace 
1. Obligations Concerning the Threat or Use of Force 


The Parties to the Treaty would undertake obligations to refrain, in 
their international relations, from the threat or use of force of any type— 
including nuclear, conventional, chemical or biological means of warfare 
—contrary to the purposes and principles of the United Nations Charter. 


2. Rules of International Conduct 


a. The Parties to the Treaty would agree to support a study of a sub- 
sidiary body of the International Disarmament Organization of the codifi- 
cation and progressive development of rules of international conduct 
related to disarmament. 

b. The Parties to the Treaty would refrain from indirect aggression 
and subversion. The subsidiary body provided for in subparagraph a 
would also study methods of assuring states against indirect aggression 
or subversion. 


3. Peaceful Settlement of Disputes 


a. The Parties to the Treaty would utilize all appropriate processes for 
the peaceful settlement of all disputes which might arise between them 
and any other state, whether or not a Party to the Treaty, including nego- 
tiation, inquiry, mediation, conciliation, arbitration, judicial settlement, 
resort to regional agencies or arrangements, submission to the Security 
Council or the General Assembly of the United Nations, or an peaceful 
means of their choice. 

b. The Parties to the Treaty would agree that disputes concerning the 
interpretation or application of the Treaty which were not settled by 
negotiation or by the International Disarmament Organization would be 
subject to referral by any party to the dispute to the International Court 
of Justice, unless the parties concerned agreed on another mode of settle- 
ment. 

c. The Parties to the Treaty would agree to support a study under the 
General Assembly of the United Nations of measures which should be 
undertaken to make existing arrangements for the peaceful settlement of 


1962] OFFICIAL DOCUMENTS 913 


international disputes, whether legal or political in nature, more effective ; 
and to institute new procedures and arrangements where needed. 


4, Maintenance of International Peace and Security 


The Parties to the Treaty would agree to support measures strengthening 
the structure, authority, and operation of the United Nations so as to 
improve its capability to maintain international peace and security. 


5. United Nations Peace Force 


The Parties to the Treaty would undertake to develop arrangements 
during Stage I for the establishment in Stage II of a United Nations 
Peace Force. To this end, the Parties to the Treaty would agree on the 
following measures within the United Nations: 

a. Examination of the experience of the United Nations leading to a 
further strengthening of United Nations forces for keeping the peace; 

b. Examination of the feasibility of concluding promptly the agree- 
ments envisaged in Article 43 of the United Nations Charter ; 

c. Conclusion of an agreement for the establishment of a United Nations 
Peace Force in Stage II, including definitions of its purpose, mission, com- 
position and strength, disposition, command and control, training, logistical 
support, financing, equipment and armaments. 


6. United Nations Peace Observation Corps 


The Parties to the Treaty would agree to support the establishment 
within the United Nations of a Peace Observation Corps, staffed with a 
standing cadre of observers who could be despatched promptly to investi- 
gate any situation which might constitute a threat to or a breach of the 
peace. Elements of the Peace Observation Corps could also be stationed 
as appropriate in selected areas throughout the world. 


I. Transition 


1. Transition from Stage I to Stage II would take place at the end of 
Stage I, upon a determination that the following circumstances existed: 


a. All undertakings to be carried out in Stage I had been carried out; 
b. All preparations required for Stage II had been made; and 
c. All militarily significant states had become Parties to the Treaty. 


2. During the last three months of Stage I, the Control Council would 
review the situation respecting these circumstances with a view to de- 
termining whether these circumstances existed at the end of Stage I. 

3. If, at the end of Stage I, one or more permanent members of the 
Control Council should declare that the foregoing circumstances did not 
exist, the agreed period of Stage I would, upon the request of such perma- 
nent member or members, be extended by a period or periods totalling 
no more than three months for the purpose of bringing about the fore- 
going circumstances. 

4, If, upon the expiration of such period or periods, one or more of the 
permanent members of the Control Council should declare that the fore- 
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going circumstances still did not exist, the question would be placed before 
a special session of the Security Council; transition to Stage T would 
take place upon a determination by the Security Council that the fore- 
going circumstances did in fact exist. 


Straaz II 


Stage II would begin upon the transition from Stage I and would be com- 
pleted within three years from that date. 
During Stage II, the Parties to the Treaty would undertake: 


1. To continue all obligations undertaken during Stage I; 

2. To reduce further the armaments and armed forces reduced during 
Stage I and to carry out additional measures of disarmament in the 
manner outlined below; 

8. To ensure that the International Disarmament Organization would 
have the capacity to verify in the agreed manner the obligations undertaken 
during Stage II; and 

4, To strengthen further the arrangements for keeping the peace through 
the establishment of a United Nations Peace Force and through the addi- 
tional measures outlined below. 


A. Armaments 
1, Reduction of Armaments 


a. Those Parties to the Treaty which had during Stage I reduced their 
armaments in agreed categories by thirty percent would during Stage IT 
further reduce each type of armaments in the categories listed in Section 
A, subparagraph 1.b of Stage I by fifty percent of the inventory existing 
at the end of Stage I. 

b. Those Parties to the Treaty which had not been subject to measures 
for the reduction of armaments during Stage I would submit to the Inter- 
national Disarmament Organization an appropriate declaration respecting 
the inventories by types, within the categories listed in Stage I, of their 
armaments existing at the beginning of Stage II. Such Parties to the 
Treaty would during Stage II reduce the inventory of each type of such 
armaments by sixty-five percent in order that such Parties would accom- 
plish the same total percentage of reduction by the end of Stage II as 
would be accomplished by those Parties to the Treaty which had reduced 
their armaments by thirty percent in Stage I. 


2. Additional Armaments Subject to Reduction 


a. The Parties to the Treaty would submit to the International Dis- 
armament Organization a declaration respecting their inventories existing 
at the beginning of Stage II of the additional types of armaments in the 
categories listed in subparagraph b below, and would during Stage II 
reduce the inventory of each type of such armaments by fifty percent. 

b. All types of armaments within further agreed categories would be 
subject to reduction in Stage II (the following list of categories is illus- 
trative): 
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(1) Armed combat aircraft having an empty weight of up to 2,500 
kilograms (declarations by types). 

(2) Specified types of unarmed military aircraft (declarations by 
types). 

(3) Missiles and free rockets having a range of less than 10 kilometers 
(declarations by types). 

(4) Mortars and rocket launchers having a caliber of less than 100 mm. 
(declarations by types). 

(5) Specified types of unarmored personnel carriers and transport 
vehicles (declarations by types). 

(6) Combatant ships with standard displacement of 400 tons or greater 
which had not been included among the armaments listed in Stage I, and 
combatant ships with standard displacement of less than 400 tons (declara- 
tions by types). 

(7) Specified types of non-combatant naval vessels (declarations by 
types). 

(8) Specified types of small arms (declarations by types). 


c. Specified categories of ammunition for armaments listed in Stage I, 
Section A, subparagraph 1.b and in subparagraph b above would be re- 
duced to levels consistent with the levels of armaments agreed for the end 
of Stage IT. i 


3. Method of Reduction 


The foregoing measures would be carried out and would be verified by 
the International Disarmament Organization in a manner corresponding 
to that provided for in Stage I, Section A, paragraph 2. 


4. Limitation on Production of Armaments and on Related Activities 


a. The Parties to the Treaty would halt the production of armaments 
in the specified categories except for production, within agreed limits, of 
parts required for maintenance of the agreed retained armaments. 

b. The production of ammunition in specified categories would be re- 
duced to agreed levels consistent with the levels of armaments agreed for 
the end of Stage H. 

c. The Parties to the Treaty would halt development and testing of new 
types of armaments. The flight testing of existing types of missiles would 
be limited to agreed annual quotas. 

d. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures at declared locations and would provide 
assurance that activities subject to the foregoing measures were not con- 
ducted at undeclared locations. 


5. Additional Measures 


a. In the light of their examination during Stage I of the means of 
accomplishing the reduction and eventual elimination of production and 
stockpiles of chemical and biological weapons of mass destruction, the 
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Parties to the Treaty would undertake the following measures respecting 
such weapons: 


(1) The cessation of all production and field testing of chemical and 
biological weapons of mass destruction. 

(2) The reduction, by agreed categories, of stockpiles of chemical and 
biological weapons of mass destruction to levels fifty percent below those 
existing at the beginning of Stage IT. 

(3) The dismantling or conversion to peaceful uses of all facilities en- 
gaged in the production or field testing of chemical and biological weapons 
of mass destruction. 


b. The foregoing measures would be carried out in an agreed sequence 
and through arrangements which would be set forth in an annex to the 
Treaty. 

c. In accordance with arrangements which would be set forth in the 
annex on verification the International Disarmament Organization would 
verify the foregoing measures and would provide assurance that retained 
levels of chemical and biological weapons did not exceed agreed levels 
and that activities subject to the foregoing limitations were not conducted 
at undeclared locations. 


B. Armed Forces 
1. Reduction of Armed Forces 


a. Those Parties to the Treaty which had been subject to measures pro- 
viding for reduction of force levels during Stage I would further reduce 
their force levels on the following basis: 


(1) Force levels of the United States of America and the Union of Soviet 
Socialist Republics would be reduced to levels fifty percent below the levels 
agreed for the end of Stage I. 

(2) Force levels of other Parties to the Treaty which had been subject 
to measures providing for the reduction of force levels during Stage I 
would be further reduced, on the basis of an agreed percentage, below 
the levels agreed for the end of Stage I to levels which would not in any 
ease exceed the agreed level for the United States of America and the 
Union of Soviet Socialist Republics at the end of Stage II. 


b. Those Parties to the Treaty which had not been subject to measures 
providing for the reduction of armed forces during Stage I would reduce 
their force levels to agreed levels consistent with those to be reached by 
other Parties which had reduced their force levels during Stage I as well 
as Stage II. In no case would such agreed levels exceed the agreed level 
for the United States of America and the Union of Soviet Socialist Re- 
publics at the end of Stage IT. 

c. Agreed levels of armed forces would include all personnel in the 
categories set forth in Section B, paragraph 2 of Stage I. 
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2. Method of Reduction 


The further reduction of force levels would be carried out and would 
be verified by the International Disarmament Organization in a manner 
corresponding to that provided for in Section B, paragraph 3 of Stage I. 


3. Additional Measures 


Agreed limitations consistent with retained force levels would be placed 
on compulsory military training, and on refresher training for reserve 
forces of the Parties to the Treaty. 


C. Nuclear Weapons 
1. Reduction of Nuclear Weapons 


In the light of their examination during Stage I of the means of accom- 
plishing the reduction and eventual elimination of nuclear weapons stock- 
piles, the Parties to the Treaty would undertake to reduce in the following 
manner remaining nuclear weapons and fissionable materials for use in 
nuclear weapons: 


a. The Parties to the Treaty would submit to the International Disarma- 
ment Organization a declaration stating the amounts, types and nature of 
utilization of all their fissionable materials. 

b. The Parties to the Treaty would reduce the amounts and types of 
fissionable materials declared for use in nuclear weapons to minimum 
levels on the basis of agreed percentages. The foregoing reduction would 
be accomplished through the transfer of such materials to purposes other 
than use in nuclear weapons. The purposes for which such materials 
would be used would be determined by the state to which the materials 
` belonged, provided that such materials were not used in nuclear weapons. 

c. The Parties to the Treaty would destroy the non-nuclear components 
and assemblies of nuclear weapons from which fissionable materials had 
been removed to effect the foregoing reduction of fissionable materials for 
use in nuclear weapons. 

d. Production or refabrication of nuclear weapons from any remaining 
fissionable materials would be subject to agreed limitations. 

e. The foregoing measures would be carried out in an agreed sequence 
and through arrangements which would be set forth in an annex to the 
Treaty. 

f. In accordance with arrangements that would be set forth in the veri- 
fication annex to the Treaty, the International Disarmament Organization 
would verify the foregoing measures at declared locations and would - 
provide assurance that activities subject to the foregoing limitations were 
not conducted at undeclared locations. 


2. Registration of Nuclear Weapons for Verification Purposes 


To facilitate verification during Stage III that no nuclear weapons re- 
mained at the disposal of the Parties to the Treaty, those Parties to the 
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Treaty which possessed nuclear weapons would, during the last six months 
of Stage II, register and serialize their remaining nuclear weapons and 
would register remaining fissionable materials for use in such weapons. 
Such registration and serialization would be carried out with the Inter- 
national Disarmament Organization in accordance with procedures which 
would be set forth in the annex on verification. 


D. Military Bases and Facisties 
1. Reduction of Military Bases and Facilities 


The Parties to the Treaty would dismantle or convert to peaceful uses 
agreed military bases and facilities, wherever they might be located. 


2. Method of Reduction 


a. The list of military bases and facilities subject to the foregoing 
measures and the sequence and arrangements for dismantling or con- 
verting them to peaceful uses would be set forth in an annex to the Treaty. 

b. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures. 


E. Reduction of the Risk of War 


In the light of the examination by the International Commission on 
Reduction of the Risk of War during Stage I the Parties to the Treaty 
would undertake such additional arrangements as appeared desirable to 
promote confidence and reduce the risk of war. The Parties to the Treaty 
would also consider extending and improving the measures undertaken 
in Stage I for this purpose. The Commission would remain in existence 
to examine extensions, improvements or additional measures which might 
be undertaken during and after Stage IT. 


F. The International Disarmament Organigation 


The International Disarmament Organization would be strengthened 
in the manner necessary to ensure its capacity to verify the measures 
undertaken in Stage II through an extension of the arrangements based 
upon the principles set forth in Section G, paragraph 3 of Stage I. 


G. Measures to Strengthen Arrangements for Keeping the Peace 
1. Peaceful Settlement of Disputes 


a. In light of the study of peaceful settlement of disputes conducted 
during Stage I, the Parties to the Treaty would agree to such additional 
steps and arrangements as were necessary to assure the just and peaceful 
settlement of international disputes, whether legal or political in nature. 

b. The Parties to the Treaty would undertake to accept without reserva- 
tion, pursuant to Article 36, paragraph 1 of the Statute of the Inter- 
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national Court of Justice, the compulsory jurisdiction of that Court to de- 
cide international legal disputes. 


2. Rules of International Conduct 


a. The Parties to the Treaty would continue their support of the study 
by the subsidiary body of the International Disarmament Organization 
initiated in Stage I to study the codification and progressive development 
of rules of international conduct related to disarmament. The Parties 
to the Treaty would agree to the establishment of procedures whereby 
rules recommended by the subsidiary body and approved by the Control 
Council would be circulated to all Parties to the Treaty and would become 
effective three months thereafter unless a majority of the Parties to the 
Treaty signified their disapproval, and whereby the Parties to the Treaty 
would be bound by rules which had become effective in this way unless, 
within a period of one year from the effective date, they formally notified 
the International Disarmament Organization that they did not consider 
themselves so bound. Using such procedures, the Parties to the Treaty 
would adopt such rules of international conduct related to disarmament as 
might be necessary to begin Stage III. 

b. In the light of the study of indirect aggression and subversion con- 
ducted in Stage I, the Parties to the Treaty would agree to arrangements 
necessary to assure states against indirect aggression and subversion. 


3. United Nations Peace Force 


The United Nations Peace Force to be established as the result of the 
agreement reached during Stage I would come into being within the first 
year of Stage II and would be progressively strengthened during Stage II. 


4, United Nations Peace Observation Corps 


The Parties to the Treaty would conclude arrangements for the ex- 
pansion of the activities of the United Nations Peace Observation Corps. 


5. National Legislation 


Those Parties to the Treaty which had not already done so would, in 
accordance with their constitutional processes, enact national legislation 
in support of the Treaty imposing legal obligations on individuals and 
organizations under their jurisdiction and providing appropriate penalties 
for noncompliance. 


H. Pransttion 


1. Transition from Stage II to Stage ITI would take place at the end 
of Stage II, upon a determination that the following circumstances existed: 


a. All undertakings to be carried out in Stage II had been carried out; 

b. All preparations required for Stage III had been made; and 

c. All states possessing armed forces and armaments had become Parties 
to the Treaty. 
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2. During the last three months of Stage II, the Control Council would 
review the situation respecting these circumstances with a view to deter- 
mining at the end of Stage II whether they existed. 

3. If, at the end of Stage II, one or more permanent members of the 
Control Council should declare that the foregoing circumstances did not 
exist, the agreed period of Stage IT would, upon the request of such perma- 
nent member or members, be extended by a period or periods totalling no 
more than three months for the purpose of bringing about the foregoing 
circumstances. 

4, If, upon the expiration of such period or periods, one or more of the 
permanent members of the Control Council should declare that the fore- 
going circumstances still did not exist, the question would be placed before 
a special session of the Security Council; transition to Stage III would take 
place upon a determination by the Security Council that the foregoing 
circumstances did in fact exist. 


Stage OT 


Stage IIT would begin upon the transition from Stage II and would be 
completed within an agreed period of time as promptly as possible. 

During Stage ITI, the Parties to the Treaty would undertake: 

1. To continue all obligations undertaken during Stages I and II; 

2. To complete the process of general and complete disarmament in the 
manner outlined below; 

3. To ensure that the International Disarmament Organization would 
have the capacity to verify in the agreed manner the obligations under- 
taken during Stage III and of continuing verification subsequent to the 
completion of Stage III; and 

4. To strengthen further the arrangements for keeping the peace during 
and following the achievement of general and complete disarmament 
through the additional measures outlined below. 


A. Armaments 
1. Reduction of Armaments 


Subject to agreed requirements for non-nuclear armaments of agreed 
types for national forces required to maintain internal order and protect 
the personal security of citizens, the Parties to the Treaty would eliminate 
all armaments remaining at their disposal at the end of Stage II. 


2. Method of Reduction 


a. The foregoing measure would be carried out in an agreed sequence 
and through arrangements that would be set forth in an annex to the 
Treaty. 

b. In accordance with arrangements that would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures and would provide assurance that retained 
armaments were of the agreed types and did not exceed agreed levels. 
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3. Limitations on Production of Armaments and on Related Activities 


a. Subject to agreed arrangements in support of national forces re- 
quired to maintain internal order and protect the personal security of 
citizens and subject to agreed arrangements in support of the United 
Nations Peace Force, the Parties to the Treaty would halt all applied re- 
search, development, production, and testing of armaments and would 
cause to be dismantled or converted to peaceful uses all facilities for such 
purposes. 

b. The foregoing measures would be carried out in an agreed sequence 
and through arrangements which would be set forth in an annex to the 
Treaty. 

c. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures at declared locations and would provide 
assurance that activities subject to the foregoing measures were not con- 
ducted at undeclared locations. 


B. Armed Forces 
1. Reduction of Armed Forces 


To the end'that upon completion of Stage III they would have at their 
disposal only those forces and organizational arrangements necessary for 
agreed forces to maintain internal order and protect the personal security 
of citizens and that they would be capable of providing agreed manpower 
for the United Nations Peace Force, the Parties to the Treaty would com- 
plete the reduction of their force levels, disband systems of reserve forces, 
cause to be disbanded organizational arrangements comprising and sup- 
porting their national military establishment, and terminate the employ- 
ment of civilian personnel associated with the foregoing. 


2. Method of Reduction 


a. The foregoing measures would be carried out in an agreed sequence 
through arrangements which would be set forth in an annex to the Treaty. 

b. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures and would provide assurance that the only 
forces and organizational arrangements retained or subsequently estab- 
lished were those necessary for agreed forces required to maintain internal 
order and to protect the personal security of citizens and those for pro- 
viding agreed manpower for the United Nations Peace Force. 


3. Other Limitations 


The Parties to the Treaty would halt all military conscription and 
would undertake to annul legislation concerning national military estab- 
lishments or military service inconsistent with the foregoing measures. 
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C. Nuclear Weapons 
1. Reduction of Nuclear Weapons 


In light of the steps taken in Stages I and II to halt the production 
of fissionable material for use in nuclear weapons ‘and to reduce nuclear 
weapons stockpiles, the Parties to the Treaty would eliminate all nuclear 
weapons remaining at their disposal, would cause to be dismantled or 
converted to peaceful use all facilities for production of such weapons, and 
would transfer all materials remaining at their disposal for use in such 
weapons to purposes other than use in such weapons. 


2. Method of Reduction 


a. The foregoing measures would be carried out in an agreed sequence 
and through arrangements which would be set forth in an annex to the 
Treaty. 

b. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measures and would provide assurance that no nuclear 
weapons or materials for use in such weapons remained at the disposal of 
the Parties to the Treaty and that no such weapons or materials were pro- 
duced at undeclared facilities. 


D. Military Bases and Facilities 
1. Reduction of Military Bases and Facilities 


The Parties to the Treaty would dismantle or convert to peaceful uses 
the military bases and facilities remaining at their disposal, wherever they 
might be located, in an agreed sequence except for such agreed bases or 
facilities within the territory of the Parties to the Treaty for agreed forces 
required to maintain internal order and protect the personal security of 
citizens. 

2. Method of Reduction 


a. The list of military bases and facilities subject to the foregoing 
measure and the sequence and arrangements for dismantling or converting 
them to peaceful uses during Stage IJI would be set forth in an annex to 
the Treaty. 

b. In accordance with arrangements which would be set forth in the 
annex on verification, the International Disarmament Organization would 
verify the foregoing measure at declared locations and provide assurance 
that there were no undeclared military bases and facilities. . 


E. Research and Development of Military Significance 
1. Reporting Requirement 


The Parties to the Treaty would undertake the following measures re- 
specting research and development of military significance subsequent to 
Stage TI: 
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a. The Parties to the Treaty would report to the International Dis- 
armament Organization any basic scientific discovery and any technological 
invention having potential military significance. 

b. The Control Council would establish such expert study groups as 
might be required to examine the potential military significance of such 
discoveries and inventions and, if necessary, to recommend appropriate 
measures for their control. In the light of such expert study, the Parties to 
the Treaty would, where necessary, establish agreed arrangements pro- 
viding for verification by the International Disarmament Organization 
that such discoveries and inventions were not utilized for military pur- 
poses. Such arrangements would become an annex to the Treaty. 

c. The Parties to the Treaty would agree to appropriate arrangements 
for protection of the ownership rights of all discoveries and inventions 
reported to the International Disarmament Organization in accordance 
with subparagraph a above. 


2. International Cooperation 


The Parties to the Treaty would agree to support full international 
cooperation in all fields of scientific research and development, and to 
engage in free exchange of scientific and technical information and free 
interchange of views among scientific and technical personnel. 


F. Reduction of the Risk of War 


1. Improved Measures 

In the light of the Stage II examination by the International Com- 
mission on Reduction of the Risk of War, the Parties to the Treaty would 
undertake such extensions and improvements of existing arrangements 
and such additional arrangements as appeared desirable to promote con- 
fidence and reduce the risk of war. The Commission would remain in 
existence to examine extensions, improvements or additional measures 
which might be taken during and after Stage III. 


2. Application of Measures to Continuing Forces 


The Parties to the Treaty would apply to national forces required to 
maintain internal order and protect the personal security of citizens those 
applicable measures concerning the reduction of the risk of war that had 
been applied to national armed forces in Stages I and II. 


G. The International Disarmament Organization 


The International Disarmament Organization would be strengthened in 
the manner necessary to ensure its capacity (1) to verify the measures 
undertaken in Stage ITI through an extension of arrangements based upon 
the principles set forth in Section G, paragraph 3 of Stage I so that by 
the end of Stage III, when all disarmament measures had been completed, 
inspection would have been extended to all parts of the territory of 
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Parties to the Treaty; and (2) to provide continuing verification of dis- 
armament after the completion of Stage IZ. 


H. Measures to Strengthen Arrangements for Keeping the Peace 
1. Peaceful Change and Settlement of Disputes 


The Parties to the Treaty would undertake such additional steps and 
arrangements as were necessary to provide a basis for peaceful change 
in a disarmed world and to continue the just and peaceful settlement of 
all international disputes, whether legal or political in nature. 


2. Rules of International Conduct 


The Parties to the Treaty would continue the codification and progressive 
- development of rules of international conduct related to disarmament in 
the manner provided in Stage II and by any other agreed procedure. 


3. United Nations Peace Force 


The Parties to the Treaty would progressively strengthen the United 
Nations Peace Force established in Stage IT until it had sufficient armed 
forces and armaments so that no state could challenge it. 


I. Completion of Stage III 


1. At the end of the time period agreed for Stage III, the Control 
Council would review the situation with a view to determining whether 
all undertakings to be carried out in Stage III had been carried out. 

2. In the event that one or more of the permanent members of the Con- 
trol Council should declare that such undertakings had not been carried 
out, the agreed period of Stage III would, upon the request of such perma- 
nent member or members, be extended for a period or periods totalling 
no more than three months for the purpose of completing any uncompleted 
undertakings. If, upon the expiration of such period or periods, one or 
more of the permanent members of the Control Council should declare 
that such undertakings still had not been carried out, the question would 
be placed before a special session of the Security Council, which would 
determine whether Stage III had been completed. 


3. After the completion of Stage ITI, the obligations undertaken in 
Stages I, II and III would continue. 


QENERAL Provisions APPLICABLE TO ALL STAGES 
1. Subsequent Modifications or Amendments of the Treaty 


The Parties to the Treaty would agree to specifie procedures for con- 
sidering amendments or modifications of the Treaty which were believed 
desirable by any Party to the Treaty in the light of experience in the 
early period of implementation of the Treaty. Such procedures would 
include provision for a conference on revision of the Treaty after a spe- 
ecified period of time. 
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2. Interim Agreement 


The Parties to the Treaty would undertake such specific arrangements, 
including the establishment of a Preparatory Commission, as were neces- 
sary between the signing and entry into force of the Treaty to ensure the 
initiation of Stage I immediately upon the entry into force of the Treaty, 
and to provide an interim forum for the exchange of views and informa- 
tion on topics relating to the Treaty and to the achievement of a permanent 
state of general and complete disarmament in a peaceful world. 


3. Parties to the Treaty, Ratification, Accession, and Entry into Force 
of the Treaty 


a. The Treaty would be open to signature and ratification, or accession, 
by all members of the United Nations or its specialized agencies. 

b. Any other state which desired to become a Party to the Treaty could 
accede to the Treaty with the approval of the Conference on recommenda- 
tion of the Control Council. 

c. The Treaty would come into force when it had been ratified by 

states, including the United States of America, the Union of 
Soviet Socialist Republics, and an agreed number of the following states: 





d. In order to assure the achievement of the fundamental purpose of 
a permanent state of general and complete disarmament in a peaceful 
world, the Treaty would specify that the accession of certain militarily 
significant states would be essential for the continued effectiveness of the 
Treaty or for the coming into force of particular measures or stages. 

e. The Parties to the Treaty would undertake to exert every effort to 
induce other states or authorities to accede to the Treaty. 

f. The Treaty would be subject to ratification or acceptance in accord- 
ance with constitutional processes. 

g. A Depository Government would be agreed upon which would have 
all of the duties normally incumbent upon a Depository. Alternatively, 
the United Nations would be the Depository. 


4, Finance 


a. In order to meet the financial obligations of the International Dis- 
armament Organization, the Parties to the Treaty would bear the Inter- 
national Disarmament Organization’s expenses as provided in the budget 
approved by the General Conference and in accordance with a scale of 
apportionment approved by the General Conference. 

b. The General Conference would exercise borrowing powers on behalf 
of the International Disarmament Organization. 


5. Authentic Tests 


The text of the Treaty would consist of equally authentic versions «in 
English, French, Russian, Chinese and Spanish. 
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TREATY ON GENERAL AND COMPLETE DISARMAMENT UNDER 
Sreior INTERNATIONAL CONTROL + 


Draft submitted by the Union of Soviet Socialist Republics 


PREAMBLE 


The States of the world, 

Acting in conformity with the aspirations and will of the peoples, 

Convinced that war cannot and should not serve as a means of resolving 
international disputes, the more so in the present conditions of rapid 
development of means of mass annihilation—nuclear weapons and rocket 
devices for their delivery—but should be for ever banished from the life 
of human society, 

Fulfilling the historic mission of ridding all the nations of the horrors 
of war, 

Proceeding from the fact that general and complete disarmament under 
strict international control is a reliable and realistic path to the realization 
of mankind’s age-old dream of eternal and inviolable peace on earth, 

Desirous of ending the senseless squandering of human labour on the 
creation of means of destroying human life and material values, 

Anxious to direct all resources at ensuring the continued growth of 
well-being and social and economic progress in all countries of the world, 

Conscious of the need to base international relations on the principles 
of peace, good-neighbourliness, equality of states and peoples, non-inter- 
ference, respect for the independence and sovereignty of all countries, 

Reaffirming their dedication to the objects and principles of the United 
Nations Charter, 

Have resolved to conclude the present Treaty and immediately to im- 
plement general and complete disarmament under strict and effective 
international control. 


PART 1 


GENERAL 
ARTIOLE 1 


Disarmament Obligations 


The States party to the present Treaty solemnly assume the following 
obligations: 

1. To carry out, over a period of four years, general and complete 
disarmament, which shall include: 

—dissolution of all armed forces and prohibition of their re-establish- 
ment in any form whatsoever; 

—-prohibition, destruction of all stockpiles, and cessation of production, 
of all types of mass-destruction weapons, including nuclear, thermonuclear, 
chemical, biological and radiological weapons; 


1 Reprinted from New Times, No. 13 (March 28, 1962). 
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—destruction and cessation of production of all means of target-delivery 
of mass destruction weapons; 

liquidation of all military bases on foreign territory, withdrawal and 
dissolution of all troops on foreign territory ; 

—abolition of all forms of compulsory military service; 

—termination of military training and closure of all military training 
establishments ; 

—abolition of War Ministries, General Staffs and their local bodies, 
and of all other military and para-military institutions and organizations; 

—elimination of all types of conventional armaments and materiel, 
cessation of their production, with the exception of a strictly limited 
quantity of agreed types of small arms for the police (militia) contingents 
remaining at the disposal of the States after general and complete dis- 
armament ; 

—discontinuance of allocations for military purposes, whether out of 
the State budget or by organizations or private persons. 

2. To retain after the full achievement of general and complete dis- 
armament only strictly limited contingents of police (militia) equipped 
with small arms, and designed for the maintenance of internal order and 
the fulfilment of obligations to: preserve international peace and security 
in conformity with the United Nations Charter and the provisions of 
Article 37 of the present Treaty. 

3. To effect general and complete disarmament simultaneously, in three 
consecutive stages, as provided for in Parts 2, 3 and 4 of the present 
Treaty. Transition to the next stage shall be undertaken upon a decision 
of the International Disarmament Organization confirming that all dis- 
armament measures of the preceding stage have been implemented and 
verified, and that additional verification measures considered necessary 
for the next stage have been prepared and can, when necessary, be put 
into operation. 

4. To effect all general and complete disarmament measures in such a 
way that at no stage of disarmament will any State or group of States 
enjoy military advantages, and that the security of all the Treaty Nations 
is equally ensured. 

ARTIOLE 2 


Control Obligations 


1. The Treaty Nations solemnly undertake to carry out all disarmament 
measures, from beginning to end, under strict international control and 
to ensure implementation on their territories of all the control measures 
set forth in Parts 2, 3 and 4 of the present Treaty. 

2. Hach disarmament measure shall be attended by control measures 
necessary to verify its implementation. 

8. An International Disarmament Organization composed of all the 
Treaty Nations shall be established within the framework of the United 
Nations to control disarmament. It shall begin to function as soon as 
disarmament measures are initiated. The structure and functions of the 
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International Disarmament Organization and its bodies are defined in 
Part 5 of the present Treaty. 

4. In all Treaty Nations the International Disarmament Organization 
shall have its own personnel, recruited on an international basis and in 
such a way as to assure adequate representation of all three groups of 
states existing in the world. 

This personnel shall exercise control, on a temporary or permanent basis, 
depending on the nature of the measure being carried out, over fulfilment 
by the States of their obligations to reduce or eliminate armaments and 
their production and to reduce or disband their armed forces. 

5. Treaty Nations shall submit in good time to the International Dis- 
armament Organization such data about their armed forces, armaments, 
military production and military allocations as are necessary for effectuat- 
ing the measures of the given stage. 

6. The International Disarmament Organization shall continue to exist 
after completion of the general and complete disarmament programme 
and exercise supervision of fulfilment by States of their obligations, in 
order to prevent the re-establishment of the military potential of States 
in any form whatsoever. 


ARTIOLE 3 
Obligations to Maintain International Peace and Securtty 


1. The Treaty Nations solemnly reaffirm their determination, in the 
course and after implementation of general and complete disarmament, 

a) to base their relations on the principles of peaceful and amicable 
co-existence and co-operation ; 

b) not to resort to the threat or use of force in the settlement of any 
international dispute that may arise, but to employ for this purpose the 
procedures provided for by the United Nations Charter; 

c) to strengthen the United Nations as the chief institution for the main- 
tenance of peace and peaceful settlement of international disputes. 

2. The Treaty Nations undertake to refrain from employing the police 
(militia) contingents remaining after general and complete disarmament 
for any purpose other than ensuring internal security and fulfilment of 
their obligations to maintain international peace and security in con- 
formity with the U. N. Charter. 


PART 2 
FIRST STAGE OF GENERAL AND COMPLETE DISARMAMENT 
ARTIOLE 4 
First-Stage Objectives 


During the first stage of general and complete disarmament the Treaty 
Nations undertake simultaneously to eliminate all means of delivering 
nuclear weapons, all military bases on foreign territories, withdraw all 
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troops from these territories, reduce their armed forces, conventional 
weapons and their production, and military expenditure. 


OHAPTER I 


ELIMINATION OF THE MEANS OF DELIVERING NUCLEAR WEAPONS AND BASES ON 
FOREIGN TERRITORIES, WITHDRAWAL OF TROOPS FROM THESE 
TERRITORIES, CONTROL OVER THESE MEASURES 


A. MEANS OF DELIVERY 
ARTIOLE 5 
Elimination of Rockets Capable of Delivering Nuclear Weapons 


1. Rockets of all calibres and ranges capable of delivering nuclear 
weapons, whether strategic, operational-tactical or tactical (with the ex- 
ception of a strictly limited number of rockets converted to peaceful uses) 
and pilotless aircraft of all types, shall be eliminated from the armed 
forces and destroyed. All launching sites, silos and launching pads for 
rockets and pilotless aircraft, with the exception of sites retained for 
launching rockets for peaceful purposes under the provisions of Article 
15 of the present Treaty, shall be demolished. All instruments for the 
equipment, launching and guidance of the aforesaid rockets and pilotless 
aircraft shall be destroyed. All underground facilities for storaging these 
rockets, pilotless aircraft and auxiliary devices shall be destroyed. 

2. The production of all types of rockets and pilotless aircraft, also 
of materials and instruments for their equipment, launching and guidance, 
referred to in Paragraph 1 of this Article, shall be totally discontinued. 
All industrial establishments or departments thereof engaged in the pro- 
duction of these items shall be dismantled; machines and equipment 
specially and exclusively designed for the production of these items shall 
be destroyed; the premises of these establishments,. general-purpose ma- 
chinery and other equipment shall be converted to peaceful purposes. 
All proving grounds for the testing of these rockets and pilotless aircraft 
shall be demolished. 

3. International Disarmament Organization inspectors shall exercise 
control over the measures referred to in Paragraphs 1 and 2. 

4, The production and testing of rockets for peaceful space exploration 
shall be permitted, on condition that plants manufacturing such rockets, 
and the rockets themselves, will be subject to supervision by International 
Disarmament Organization inspectors. 


ARBTIOLE 6 
Elimination of Military Aircraft Capable of Delivering Nuclear Weapons 


1. All military aircraft capable of delivering nuclear weapons shall be 
eliminated from the armed forces and destroyed. Military airfields on 
which such aircraft are based, repair, maintenance and storage facilities 
at these airfields shall be rendered inoperative or converted to peaceful 
uses. Establishments for training crews of these aircraft shall be closed. 
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2. The production of all military aircraft referred to in Paragraph 1 
of this Article shall be totally discontinued. Industrial establishments 
or departments thereof designed for the production of these military air- 
craft shall be dismantled or converted to the production of civilian air- 
craft or other peaceful items. 

3. International Disarmament Organization inspectors shall exercise con- 
trol over the measures referred to in Paragraphs 1 and 2. 


ARTICLE 7 


Elimination of All Surface Naval Craft Capable of Use As Carriers of 
Nuclear Weapons, and Submarines 


1. All surface naval craft capable of being used as nuclear-weapon 
carriers, and submarines of every class and type, shall be eliminated from 
the armed forces and destroyed. Naval bases and other installations for 
servicing these ships and submarines shall be demolished or dismantled 
and converted to peaceful uses by the mercantile marine. 

2. The building of ships and submarines referred to in Paragraph 1 
of this Article shall be totally discontinued. Shipyards and other plants 
wholly or partly designed for the building of these ships and submarines 
shall be dismantled or converted to peaceful production. 

3. International Disarmament Organization inspectors shall exercise 
control over the measures referred to in Paragraphs 1 and 2. 


ARTIOLE 8 


Elimination of All Artillery Systems Capable of Delivering 
Nuclear Weapons 


1. All artillery systems capable of delivering nuclear weapons shall be 
withdrawn from the armed forces and destroyed. All auxiliary apparatus 
and materiel designed for the operation of these artillery systems shall 
be destroyed. Surface storage and transport facilities shall be destroyed 
or converted to peaceful uses. All stocks of non-nuclear ammunition for 
these artillery systems, whether in the armed forces or in storage, shall be 
totally destroyed. Underground storage facilities for these artillery sys- 
tems and for their non-nuclear ammunition shall be destroyed. 

2. The production of artillery systems referred to in Paragraph 1 
of this Article shall be totally discontinued. To that end, all industrial 
establishments or departments thereof engaged in the manufacture of these 
systems shall be closed and dismantled. All their specialized equipment 
and machinery shall be destroyed, the remainder converted to peaceful 
uses. Production of non-nuclear ammunition for these artillery systems 
shall be discontinued. Industrial establishments or departments thereof 
engaged in the manufacture of such ammunition shall be fully dismantled 
and their specialized equipment destroyed. 

3. International Disarmament Organization inspectors shall exercise 
control over the measures referred to in Paragraphs 1 and 2. 
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B. MILITARY BASES AND TROOPS ON FOREIGN TERRITORIES 


ARTICLE 9 
Tiquidation of Foreign Military Bases 


1. Simultaneously with elimination of means of delivering nuclear 
weapons, under the provisions of Articles 5-8 of the present Treaty, Treaty 
Nations having army, air or naval bases on foreign territories shall liqui- 
date all such bases, whether principal or stand-by, and storage bases of 
every designation. Their personnel shall be withdrawn to national terri- 
tory. All installations and armaments that come under Articles 5-8 
of the present Treaty shall be destroyed on the spot. All other arma- 
ments shall be destroyed on the spot, in accordance with Article 11 of 
the present Treaty, or evacuated to the territory of the State to which 
the base belonged. Al installations of a military nature shall be 
demolished. Living quarters and auxiliary installations shall be trans- 
ferred to the States on whose territories the bases were situated, to be 
used for peaceful purposes. 

2. The measures indicated in Paragraph 1 of this Article shall fully 
apply to military bases utilized by foreign troops, even if legally they 
belong to the State on whose territory they are situated. These measures 
shall apply also to army, air and naval bases established under military 
treaties or agreements for use by other States or groups of States, regardless 
of whether or not foreign troops were stationed at these bases at the time 
the present Treaty was concluded. 

All previous contractual obligations, decisions of military-bloc organs, 
and all rights and privileges pertaining to the establishment or use of 
military bases on foreign territory, shall be considered invalid and unre- 
newable. The granting of military bases to foreign troops and the con- 
clusion for this purpose of bilateral or multilateral treaties or agreements 
shall hereafter be prohibited. 

3. The Legislatures and Governments of Treaty Nations shall enact 
legislation and issue ordinances to ensure that no foreign military bases 
shall be established on their territories. International Disarmament Or- 
ganization inspectors shall exercise control over the measures referred to in 
Paragraphs 1 and 2 of this Article. 


Arto 10 
Withdrawal of Troops from Foreign Territories 


1. Simultaneously with elimination of means of delivering nuclear 
weapons, under Articles 5-8 of the present Treaty, Treaty Nations having 
troops or military personnel of any designation in foreign territories shall 
withdraw all such troops and personnel from these territories. All arma- 
ments and installations of a military nature situated at points where 
foreign troops are stationed and coming under Articles 5-8 of the present 
Treaty, shall be destroyed on the spot. Other armaments shall be de- 
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stroyed on the spot in conformity with Article 11 of the present Treaty, or . 
removed to the territory of the State withdrawing its troops. Living 
quarters and auxiliary installations occupied by these troops or personnel 
shall be transferred to the States on whose territories these troops were 
stationed, to be used for peaceful purposes. 

2. The measures referred to in Paragraph 1 of this per shall fully 
apply to foreign civilians employed by the armed forces, or in the produc- 
tion of armaments, or in any other activity serving military purposes on 
foreign territories. 

These persons shall be recalled to the countries of their citizenship, 
and all previous contractual obligations, decisions of military-bloe organs, 
and all rights and privileges pertaining to their activity shall be considered 
invalid and unrenewable. The dispatch to foreign territory of troops or 
military personnel or of the civilians referred to above shall hereafter be 
prohibited. 

3. International Disarmament Organization inspectors shall exercise 
control over the withdrawal of the troops, demolition of the installations 
and transfer of the premises referred to in Paragraph 1 of this Article. 
The International Disarmament Organization shall also have the right 
to control recall of the civilians referred to in Paragraph 2 of this Article. 
The legislative acts and ordinances referred to in Paragraph 3, Article 9 
of the present Treaty shall contain provisions prohibiting citizens of 
Treaty Nations to serve in the armed forces, or undertake any other duties 
of a military nature, in foreign countries. 


CHAPTER IIT 


REDUCTION OF ARMED FORCES, CONVENTIONAL ARMAMENTS AND 
MILITARY EXPENDITURE. CONTROL OVER THESE MEASURES 


ArTIoLE 11 
Reduction of Armed Forces and Conventional Armaments 


1. In the first stage of general and complete disarmament the armed 
forces of the Treaty Nations shall be reduced to the following levels: 

The United States of America—1,700,000 soldiers, officers and civilian 
personnel, 

The Union of Soviet Socialist Republies—1,700,000 soldiers, officers and 
civilian personnel. 


(Agreed armed forces levels for other Treaty Nations shall be included 
in this Article) 

2. The reduction of armed forces shall be earried out primarily by 
demobilizing the personnel released by elimination of the means of de- 
livering nuclear weapons, liquidation of foreign military bases and with- 
drawal of troops from foreign territories, under the provisions of Articles 
5~10 of the present Treaty, and, principally, by complete dissolution of 
units and ships’ crews and demobilization of their officers and other ranks. 

3. All conventional armaments, military materiel and ammunition of 
units thus disbanded shall be destroyed, and transport and auxiliary facili- 


1962] OFFICIAL DOCUMENTS ; 933 


ties destroyed or converted to peaceful uses. Conventional armaments 
and equipment for reserve forces shall likewise be destroyed. 

All living quarters, storage and special premises occupied by the dis- 
banded units, also all proving grounds, firing ranges and drill grounds, 
shall be transferred to the civilian authorities to be used for peaceful 
purposes, 

4, International Disarmament Organization inspectors shall exercise 
control at places where military units are being disbanded and their con- 
ventional armaments and other materiel destroyed. They shall also con- 
trol conversion to peaceful uses of transport and other non-combat facili- 
ties, premises, proving grounds, etc. 


ÅRTICLE 12 
Reduction of Conventional Armaments Production 


1. Production of conventional armaments and ammunition not covered 
by Articles 5-8 of the present Treaty shall be curtailed in proportion te 
the reduction of armed forces, as provided for in Article 11 of the Treaty. 
Such curtailment shall be effected principally through liquidation of 
enterprises engaged exclusively in the manufacture of these armaments 
and ammunition. They shall be dismantled, their specialized machinery 
and equipment destroyed, and premises and general-purpose machines and 
equipment converted to peaceful uses. 

2. International Disarmament Organization inspectors shall exercise con- 
trol over the measures referred to in Paragraph 1 of this Article. 


ÀRTIOLE 13 
Reduction of Military Expenditure 


1. The Treaty Nations shall reduce their military budgets and military 
allocations in proportion to the destruction, and discontinuance of produc- 
tion, of the means of delivering nuclear weapons, liquidation of foreign 
military bases and withdrawal of troops from foreign territories; also in 
proportion to the reduction of their armed forces and conventional arma- 
ments and curtailment of their production, as provided for in Articles 
5-12 of the present Treaty. 

The funds released as a result of implementation of first-stage measures 
shall be used for peaceful purposes, including reduction of taxes on the 
population and subsidizing of the national economy. A definite share 
of the released funds shall be used for economic and technical assistance 
to underdeveloped countries. The size of this share shall be agreed upon 
by the Treaty Nations. 

9. The International Disarmament Organization shall exercise control 
over the measures referred to in Paragraph 1 of this Article through its 
financial inspectors. The Treaty Nations shall be under obligation to 
allow them unhindered access to the records of their central financial in- 
stitutions, including relevant decisions of their legislative and executive 
bodies, pertaining to reduction of budgetary allocations resulting from 
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elimination of the means of delivery of nuclear weapons, liquidation of 
foreign military bases and reduction of armed forees and conventional 
armaments. 

CHAPTER IN 


MEASURES TO ENSURE THE SECURITY OF STATES 
ÅRTIOLE 14 
Restrictions of Movements of Nuclear-Weapon Delivery Means 


1. From the initiation of the first stage, and until final destruction of 
all means of delivery of nuclear weapons, as provided for in Articles 5-8 
of the present Treaty, the orbiting or placing in outer space of special 
devices capable of carrying mass-destruction weapons, the dispatch beyond 
territorial waters of warships, and of military aircraft beyond national 
territories, capable of carrying mass-destruction weapons shall be pro- 
hibited. 

2. The International Disarmament Organization shall control observance 
by the Treaty Nations of the provisions set out in Paragraph 1 of this 
Article. The Treaty Nations shall give advance notification to the 
International Disarmament Organization of all rockets launched for peace- 
ful purposes, as provided for in Article 15 of the present Treaty, and of 
all movements of military aircraft within their national territories and 
of naval ships within their territorial waters. 


ARTILE 15 
Control of Launchings of Rockets for Peaceful Purposes 


1. Rockets and space devices shall be launched exclusively for peaceful 
purposes. 

2. The International Disarmament Organization shall exercise control 
over fulfilment of Paragraph 1 of this Article by stationing at rocket 
launching sites used for peaceful purposes control teams which shall be 
present at launchings and thoroughly examine every rocket or satellite 
before launching. 

ARTIOLE 16 


Prevention of the Further Spread of Nuclear Weapons 


Treaty Nations possessing nuclear weapons shall undertake not to trans- 
fer control over such weapons, or the information necessary for their 
manufacture, to States not possessing them. 

Treaty Nations not possessing nuclear weapons shall undertake not to 
produce or acquire them, and not to allow nnotear weapons of any other 
country on their territory. 

ARTICLE 17 


Prohibition of Nuclear-Weapon Tests 


Nuclear-weapon tests of any description shall be prohibited. (If such 
a prohibition is not implemented under other international agreements at 
the time of the conclusion of the present Treaty.) 
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ARTICLE 18 


Measures to Strengthen U. N. Capacity to Maintain 
International Peace and Security 


1. To enable the United Nations effectively to protect the States against 
a menace to peace or its violation, the Treaty Nations shall, in the period 
from the signing of the present Treaty and up to its entry into force, 
conclude agreements with the Security Council to make available to it 
armed forces, assistance and facilities, including rights of passage, as 
envisaged in Article 43 of the United Nations Charter. 

2. The armed forces thus made available shall be part of the national 
armed forces of the respective states and shall be stationed within their 
territories. They shall be fully manned, equipped and prepared for 
combat action. These forces shall be under the command of the military 
authorities of the respective states, and shall be placed at the disposal of 
the Security Council when employed under Article 42 of the U. N. Charter. 


OHAPTER IV 


TIME SCHEDULE FOR FIRST-STAGE MEASURES, TRANSITION FROM FIRST 
TO SECOND STAGE 


ÅRTIOLE 19 
Time Schedule for First Stage 


1. The first stage of general and complete disarmament shall begin 
within 6 months after entry into force of the present Treaty (in ac- 
cordance with the provisions of Article 46). The International Disarma- 
ment Organization shall be established during this period. 

2. The duration of the first stage of general and complete disarmament 
shall be 15 months. 

ARTIOLE 20 


Transition from First to Second Stage 


In the last three months of the first stage the International Disarmament 
Organization shall review fulfilment of the first-stage measures for general 
and complete disarmament for a report to the Treaty Nations and the 
United Nations Security Council and General Assembly. 


PART 3 
SECOND STAGE oF GENERAL AND COMPLETE DISARMAMENT 
ARTIOLE 21 
Second-Stage Objectives 


In the second stage of general and complete disarmament the Treaty 
Nations undertake totally to eliminate nuclear and other mass-destruction 
weapons and further to reduce their armed forces, stockpiles and produc- 
tion of conventional weapons, and military expenditure. 
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OHAPTER V 


ELIMINATION OF NUCLEAR, CHEMICAL, BIOLOGICAL AND RADIOLOGICAL 
WEAPONS. CONTROL OVER THESE MEASURES 


ARTICLE 22 
Elimination of Nuclear Weapons 


1. a) Nuclear weapons of all kinds, types and calibres shall be with- 
drawn from the armed forces and destroyed. The fissionable materials 
extracted from such weapons, whether directly at the disposal of the troops 
or in storage, shall be appropriately processed to render them unfit for 
direct reconversion into weapons, and shall form a special fund of materials 
for peaceful uses, belonging to the State that previously owned the. 
nuclear weapons. The non-nuclear elements of such weapons shall be 
totally destroyed. 

All nuclear-weapon depots and storage facilities shall be liquidated. 

b) All stockpiles of weapon-grade nuclear materials shall be transferred 
to the aforesaid fund after appropriate processing to render them unfit 
for direct reconversion into weapons. 

c) International Disarmament Organization inspectors shall exercise — 
control over the measures for eliminating nuclear weapons referred to in 
points (a) and (b) of this Paragraph. 

2. a) Production of nuclear weapons and weapon-grade fissionable ma- 
terials shall be totally discontinued. All industrial establishments, in- 
stallations and laboratories specially designed for the production of nuclear 
weapons or their components shall be liquidated or converted to peace 
production. All departments, installations and laboratories for the manu- 
facture of nuclear-weapon components at plants partially engaged in 
nuclear-weapon production shall be demolished or converted to peace 
production. 

b) The measures for the cessation of the production of nuclear weapons 
and weapon-grade fissionable materials referred to in point (a) shall be 
controlled by International Disarmament Organization inspectors. 

The International Disarmament Organization shall have the right to 
inspect enterprises producing nuclear raw materials, or manufacturing 
or using nuclear materials or nuclear energy. 

Treaty Nations shall make available to the International Disarmament 
Organization documents relative to the production of nuclear raw mate- 
rials, their processing and use for military and peaceful purposes. 

3. Each Treaty Nation shall, in accordance with its constitutional proc- 
esses, enact legislation providing for total prohibition of nuclear weapons 
and making any attempt by individuals or organizations to re-create them 
a criminal offence. 

ARTICLE 23 


Elimination of Chemical, Biological and Radiological Weapons 


1. All types of chemical, biological and radiological weapons, whether 
at the disposal of the armed forces or in storage, shall be withdrawn 
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from national armaments and destroyed (neutralized). Simultaneously, 
all instruments and facilities for the combat employment of these weapons, 
specialized means for their transport and special installations and devices 
for their conservation and storaging, shall be destroyed. 

2. Production of all types of chemical, biological and radiological 
weapons and of all means and devices for their combat employment, trans- 
portation and storaging, shall be totally discontinued. All industrial 
establishments, installations and laboratories fully or partially engaged in 
the production of these weapons shall be destroyed or converted to peace 
production. 

3. The measures referred to in Paragraphs 1 and 2 shall be implemented 
under the control of International Disarmament Organization inspectors. 


CHAPTER VI 


FURTHER REDUCTION OF ARMED FORCES, CONVENTIONAL WEAPONS AND 
MILITARY EXPENDITURE. CONTROL OVER THESE MEASURES 


ARTICLE 24 
Further Reduction of Armed Forces and Conventional Weapons 


1. In the second stage of general and complete disarmament, the armed 
forces of the Treaty Nations shall be further reduced to the following 
levels: 


The United States of America—1,000,000 soldiers, officers and civilian 
personnel, 

The Union of Soviet Socialist Republics—1,000,000 soldiers, officers and 
civilian personnel. 

(Agreed armed-forees levels for the other Treaty Nations shall be in- 
eluded in this Article.) 

The reduction of armed forces shall be carried out primarily by de- 
mobilizing personnel servicing the nuclear and other weapons eliminated 
in pursuance of Articles 22 and 23 of the present Treaty, and, principally, 
by complete dissolution of units and ships’ crews and demobilization of 
their officers and other ranks. 

2, All conventional armaments, military materiel and ammunition of 
units thus disbanded shall be destroyed, and transport and auxiliary facili- 
ties destroyed or converted to peaceful uses. 

All living quarters, storage and special premises oceupied by the dis- 
banded units, also all proving grounds, firing ranges and drill grounds, 
shall be transferred to the civilian authorities to be used for peaceful 
purposes. 

3. International Disarmament Organization inspectors shall, as in the 
first stage of general and complete disarmament, exercise control at places 
where military units are being disbanded and their conventional arma- 
ments and other materiel destroyed. They shall also control conversion 
to peaceful uses of transport and other non-combat facilities, premises, 
proving grounds, ete. 
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ARTIOLE 25 
Further Reduction of Conventional Armaments Production 


1. Production of conventional armaments and ammunition shall be 
curtailed in proportion to the reduction of armed forces as provided for 
in Article 24 of the present Treaty. Such curtailment, as in the first 
stage of general and complete disarmament, shall be effected principally 
through liquidation of enterprises engaged exclusively in the manufacture 
of these armaments and ammunition. They shall be dismantled, their spe- 
cialized machinery and equipment destroyed, and premises and general- 
purpose machinery and equipment converted to peaceful uses. 

2. The measures referred to in Paragraph 1 of this Article shall be 
effected under control of International Disarmament Organization in- 
spectors. 

ARTICLE 26 


Further Reduction of Military Expendstture 


1. Treaty Nations shall further reduce their military budgets and mili- 
tary allocations in proportion to the destruction and discontinuance of 
production of nuclear, chemical, biological and radiological weapons; 
also in proportion to the further reduction of armed forces and conven- 
tional armaments and curtailment of their production, as provided for in 
Articles 22-25 of the present Treaty. 

The funds released by second-stage measures shall be used for peaceful 
purposes, including further reduction of taxes on the population and 
subsidizing of the national economy. A definite share of the released 
funds shall be used for economic and technical assistance to underde- 
veloped countries. The size of this share shall be agreed upon by the 
Treaty Nations. 

2. Control over the measures referred to in Paragraph 1 of this Article 
shall be exercised in accordance with the provisions of Paragraph 2, 
Article 18, of the present Treaty. International Disarmament Organiza- 
tion financial inspectors shall have unhindered access also to records 
pertaining to reduction of budgetary allocations resulting from elimination 
of nuclear, chemical, biological and radiological weapons. 


OHAPTER VIL 
MEASURES TO ENSURE THE SECURITY OF STATES 


ARTIOLE 27 


Continued Strengthening of United Nations Capacity to Maintain 
International Peace and Security 


The Treaty Nations shall continue to implement the measures, referred 
to in Article 18 of the present Treaty, to make available to the Security 
Council armed forces for employment under Article 42 of the United 
Nations Charter. 
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OHAPTER VOI 


TIME SCHEDULE FOR SECOND-STAGE MEASURES. TRANSITION FROM 
SECOND TO THIRD STAGE 


ARTIOLE 28 
Time Schedule for Second Stage 


The duration of the second stage of general and complete disarmament 
shall be 15 months. 


ARTIOLE 29 
Transition from Second to Third Stage 


In the last three months of the second stage, the International Disarma- 
ment Organization shall review fulfilment of the second-stage measures. 

The measures for transition from the second to the third stage of 
general and complete disarmament are similar to those prescribed for the 
first stage and set out in Article 20 of the present Treaty. 


PART 4 
THIRD STAGE OF GENERAL AND COMPLETE DISARMAMENT 
ARTIOLE 30 


Third-Stage Objectives 


In the third stage of general and complete disarmament, the Treaty 
Nations undertake totally to disband all their armed forces and thereby 
complete the liquidation of their military establishment. 


CHAPTER IX 


COMPLETION OF THE LIQUIDATION OF THE MILITARY ESTABLISHMENT 
OF STATES. CONTROL OVER THESE MEASURES 


ARTIOLE 381 


` Completion of the Liquidation of Armed Forces and — 
Conventional Armaments 


1. To complete the liquidation of armed forces, the Treaty Nations shall 
disband all the armed forces personnel retained by them after the first two 
stages of disarmament. The system of military reserves of every Treaty 
Nation shall be completely abolished. 

2, The Treaty Nations shall destroy all armaments, combat equipment 
and ammunition retained by them after the implementation of the first 
two stages of the Treaty, whether in the armed forces or in storage. All 
military equipment which cannot be converted to peaceful uses ghall be 
destroyed. 

8. International Disarmament Organization inspectors shall exercise 
control over the disbanding of the armed forces and the destruction of 
armaments and combat equipment, and shall control the conversion of 
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transport and other non-combat equipment, premises, proving grounds, 
etc., to peaceful uses. 

The International Disarmament Organization shall have access to the 
documents relating to the disbanding of all armed forces personnel of the 
Treaty Nations. 

ARTIOLE 32 


Total Cessation of Military Production 


1. All military industrial production shall be terminated, except for the 
manufacture of agreed types and quantities of small arms for the purposes 
stated in Paragraph 2 of Article 36 of the present Treaty. The industrial 
establishments subject to liquidation shall be dismantled, their specialized 
machinery and equipment destroyed, and the premises and general-purpose 
machinery and equipment converted to peaceful uses. All scientific re- 
search for military purposes at all scientific research institutions and 
designing offices shall be discontinued. All blueprints and other docu- 
ments required for the manufacture of the weapons and military equip- 
ment subject to liquidation shall be destroyed. 

All orders placed by military departments for the manufacture of 
armaments, military equipment, ammunition and other war materiel, 
whether with national or foreign government enterprises or private firms, 
shall be annulled. 

2. International Disarmament Organization inspectors shall exercise 
control over the measures referred to in Paragraph 1 of this Article. 


ArRTIOLE 33 
Liquidation of Military Institutions 


1. War Ministries, General Staffs and all other military and para- 
military organizations and institutions designed to organize the military 
effort of the Treaty Nations shall be abolished. The Treaty Nations shall: 


a) Disband all personnel of these institutions and organizations; 

b) Abolish all legislation, instructions and regulations governing the 
organization of the military effort and the status, structure and activity 
of such institutions and organizations; 

c) Destroy all documents relating to the planning of the mobilization 
and operational deployment of the armed forces in time of war. 

2. The entire process of the abolition of military and para-military 
institutions and organizations shall be carried out under the control of 
International Disarmament Organization inspectors, 


ARTIOLE 84 
Abolition of Conscription and Military Training 


The Treaty Nations shall enact, in accordance with their respective 
constitutional processes, legislation prohibiting all military training, abol- 
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ishing conscription and all other forms of recruiting armed forces, and 
terminating all musters of reservists. Simultaneously, all institutions and 
organizations engaged in military training shall be closed down as pro- 
vided for in Article 33 of the present Treaty. The liquidation of all mili- 
tary training institutions and organizations shall be carried out under the 
control of International Disarmament Organization inspectors. 


ÅRTIOLE 35 
Prohibttion of Military Expenditure 


1. Allocation of funds for military purposes in any form, whether by 
government bodies or by private individuals or public organizations, shall 
be discontinued. 

The funds released by the implementation of general and complete dis- 
armament shall be used for peaceful purposes, notably for reducing or 
entirely abolishing taxes on the population and for subsidizing the national 
economy. A certain share of the funds thus released shall be channelled 
for economic and technical assistance to underdeveloped countries. The 
size of this share shall be subject to agreement between the Treaty Nations. 

2. With a view to controlling compliance with the provisions of this 
Article, the International Disarmament Organization shall have the right 
of access to the legislative acts and budgetary documents of the Treaty 
Nations. 

CHAPTER X 


MEASURES TO SAFEGUARD THE SECURITY OF STATES AND TO 
MAINTAIN INTERNATIONAL PEACE 


ARTIOLE 36 
Contingents of Police (Milttta) 


1. For purposes of maintaining internal order, including protection of 
frontiers and of the personal safety of citizens, and discharging their 
obligations under the United Nations Charter in maintaining international 
peace and security, the Treaty Nations shall be entitled to have, after 
the complete liquidation of armed forces, strictly limited contingents of 
police (militia) equipped with small arms. 

The strength of these police (militia) contingents for each of the Treaty 
Nations shall be as follows: 


2. The Treaty Nations shall be allowed to manufacture strictly limited 
quantities of small arms for the use of these police (militia) contingents. 
The lists of factories manufacturing these arms, and the quotas and types 
of them for each Treaty Nation, shall be laid down in a special agreement. 

3. International Disarmament Organization inspectors shall control the 
Treaty Nations’ compliance with their obligations in regard to limited 
production of the said small arms. 
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ARTICLE 87 


Proviston of Police (Militia) Formations to the 
Securtty Council 


1. The Treaty Nations undertake to make available to the Security 
Council, on its call, formations of the police (militia) contingents which 
they retain, and also appropriate assistance and facilities, including rights 
of passage. These formations will be made available to the Security 
Council under the provisions of Article 48 of the United Nations Charter. 
In order to enable prompt military measures to be taken, the Treaty 
Nations shall hold immediately available the portion of the police (militia) 
contingents intended for combined international enforcement action. The 
strength of the formations which the Treaty Nations undertake to make 
available to the Security Council, and the areas of their location, shall 
be specified in agreements to be concluded by the Treaty Nations with the 
Security Council. 

2. The command of the formations referred to in Paragraph 1 shall be 
made up of representatives of the three principal groups of States in the 
world, on a basis of equal representation. It shall decide all questions by 
agreement among the members representing the three groups of States. 


ARTIOLE 38 
Control to Prevent the Re-establishment of Armed Forces 


1. The police (militia) contingents retained by the Treaty Nations after 
the completion of general and complete disarmament shall stand under the 
control of the International Disarmament Organization, which shall verify 
the reports submitted by States concerning the areas of location of these 
contingents, their strength and armament in each of these areas, and all 
movements of substantial contingents of the police (militia). 

2. For purposes of control to prevent the reestablishment of the armed 
forces and armaments liquidated as a result of general and complete dis- 
armament, the International Disarmament Organization shall have the 
right of access at any time to any point on the territory of every Treaty 
Nation. 

3. The International Disarmament Organization shall have the right to 
institute a system of aerial inspection and aerial photography over terri- 
tories of the Treaty Nations. 

OHAPTER XI 


TIME SCHEDULE FOR THIRD-STAGE MEASURES 
ARTICLE 39 


The third stage of general and complete disarmament shall be completed 
in the space of one year. During the last three months of this stage the 
International Disarmament Organization shall review fulfilment of the 
third-stage measures of general and complete disarmament for purposes of 
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a report to the Treaty Nations and to the U.N. Security Council and Gen- 
eral Assembly. 


PART 5 


STRUCTURE AND FUNCTIONS OF THE INTERNATIONAL 
DISARMAMENT ORGANIZATION 


ÀRTIOLE 40 
Functions and Principal Bodies 


The International Disarmament Organization to be established under 
Paragraph 3 of Article 2 of the present Treaty, hereinafter referred to 
as “‘The Organization,” shall have a Conference composed of all the Treaty 
Nations, hereinafter referred to as ‘‘The Conference,” and a Control 
Council, hereinafter referred to as ‘‘The Council.’’ 

The functions of the Organization shall be to supervise the fulfilment by 
States of their obligations under the present Treaty. All questions re- 
lating to the safeguarding of international peace and security which may 
arise in the implementation of the present Treaty, including the use of 
preventive and enforcement measures, shall be decided by the Security 
Council in accordance with its powers under the U. N. Charter. 


ÅBRTIOLE 41 
The Conference 


1. The Conference shall consist of all the nations party to the Treaty. 
It shall hold regular sessions at least once a year, and also special sessions - 
which the Council shall convene on its own decision or at the request of a 
majority of the Treaty Nations to consider matters relating to effective 
control over disarmament. The sessions shall be held at the Headquarters 
of the Organization, unless otherwise decided by the Conference. 

2. Each Treaty Nation shall have one vote. Decisions on procedural 
matters shall be adopted by a simple majority, and on all other matters 
by a two-thirds majority. Pursuant to the provisions of the present 
Treaty, the Conference shall adopt its own rules of procedure. 

8. The Conference may discuss any matters relating to measures of con- 
trol over general and complete disarmament, and may make recommenda- 
tions to the Treaty Nations or to the Council on any such matters or 
measures. 

4. The Conference shall: 


a) Elect the non-permanent members of the Council; 

b) Examine the annual and any special reports from the Council; 

c) Approve the budget on the basis of Council recommendations; 

d) Approve reports to be submitted to the United Nations Security 
Council and General Assembly ; 

e) Adopt amendments to the present Treaty in accordance with Article 
47 of the Treaty; 
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f) Take decisions on any matter specifically referred to it for this 
purpose by the Council; 

g) Propose matters for consideration by the Council and request from 
the Council reports on any matter relating to the Council’s functions. 


ARTICLE 42 
The Control Council 
1. The Council shall consist of: 


a) the five permanent members of the U.N. Security Council; 

b) .. . (number) other Treaty Nations, elected by the Conference for a 
term of two years. 

The composition of the Council shall ensure proper representation of the 
three principal groups of States in the world. 

2. The Council shall: 


a) Practically direct the measures of control over general and complete 
disarmament, set up such bodies under the Headquarters of the Organiza- 
tion as it shall deem necessary for the performance of its functions, estab- 
lish procedures for their operation, and draw up the necessary instructions 
and regulations in conformity with the present Treaty; 

b) Submit to the Conference annual reports and such special reports 
as it shall deem necessary to prepare; 

c) Keep in constant contact with the U.N. Security Council, as the 
principal organ for maintaining international peace and security, periodi- 
cally inform it of the progress of general and complete disarmament, and 
immediately notify it of any non-compliance by Treaty Nations with their 
disarmament obligations under the present Treaty ; 

d) Review the fulfilment of the measures of each stage of general and 
complete disarmament in order to report on it to the Treaty Nations and 
to the U.N. Security Council and General Assembly ; 

e) Recruit the personnel of the Organization on an international basis, 
ensuring proper representation of the three principal groups of States ex- 
isting in the world. The personnel of the Organization shall be recruited 
of persons recommended by the governments, both nationals and non- 
nationals of the respective countries; 

f) Draw up and submit to the Conference the annual budget estimates 
of the Organization’s expenses; 

g) Draw up instructions to direct the work of the various control ele- 
ments ; 

h) Promptly process reports received; 

i) Require from States such information on their armed forces and 
armaments as is necessary to control fulfilment of the disarmament meas- 
ures provided for by the present Treaty ; 

j) Perform such other functions as are laid down in the present Treaty. 

8. Each member of the Council shall have one vote. Council decisions 
on procedural matters shall be adopted by a simple majority, and on all 
other matters by a two-thirds majority. 
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4, The Council shall be so organized as to be able to function con- 
tinuously. The Council shall adopt its own rules of procedure and shall 
be authorized to establish such subsidiary bodies as it shall deem necessary 
for the performance of its functions. 


ÅRTIOLE 438 
Privileges and Immunities 


The Organization, its personnel and representatives of the Treaty Nations 
shall enjoy in the territory of each of the Treaty Nations such privileges 
and immunities as are necessary for independent and unhindered control 
over the fulfilment of the present Treaty. 


ARTIOLE 44 
Finances 

1. All expenses of the Organization shall be met out of funds contributed 
by the Treaty Nations. The budget of the Organization shall be drawn 
up by the Council and approved by the Conference in accordance with 
Paragraph 4 (e) of Article 41 and Paragraph 2 (f) of Article 42 of the 
present Treaty. 

2. The contributions to be made by the Treaty Nations to cover the 
expenses of the Organization shall be apportioned as follows: 


(agreed scale of contributions to be inserted). 


ARTICOLE 45 
Preparatory Commission 


Immediately upon the signing of the present Treaty the member States 
of the 18-Nation Disarmament Committee shall set up a Preparatory Com- 
mission which shall take practical measures to establish the International 
Disarmament Organization. 


PART 6 
FINAL CLAUSES 


ÀRTIOLB 46 
Rattfication and Entry Into Force 


The present Treaty shall be ratified by the signatory States in accordance 
with their respective constitutional processes within six months of the date 
of signature and shall come into force upon the deposit of instruments 
of ratification with the United Nations Secretariat by all the permanent 
members of the Security Council and States associated with them in bi- 
lateral or multilateral military alliances, and by ... (number) non- 
aligned States. 
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ARTIOLE 47 
Amendments 


Any amendment to the text of the present Treaty shall come into force 
upon being adopted by a vote of two-thirds of the Conference of all the 
Treaty Nations and ratified in accordance with their respective consti- 
tutional processes by the States referred to in Article 46 of the present 
Treaty. 

ARTICOLE 48 


Authentic Texts 


The present Treaty, done in the Russian, English, French, Chinese and - 
Spanish languages, each text being equally authentic, shall be deposited 
with the United Nations Secretariat, which shall transmit certified copies 
thereof to all the signatory States. 

In witness whereof the undersigned, duly authorized, have signed the 
present Treaty. 

Done at.... on 


PEACEFUL USES OF OUTER SPACE 


RESOLUTION ADOPTED BY THE UNITED Nations GENERAL ASSEMBLY AT ITS | 
1085taH Putnary Muetine, DECEMBER 20, 1961+ 


A 

The General Assembly, 

Recognizing the common interest of mankind in furthering the peaceful 
uses of outer space and the urgent need to strengthen international co- 
operation in this important feld, 

Belteving that the exploration and use of outer space should be only 
for the betterment of mankind and to the benefit of States irrespective of 
the stage of their economic or scientific development, 

1. Commends to States for their guidance in the exploration aia use 
of outer space the following principles: 

(a) International law, including the Charter of the United Nations, 
applies to outer space and celestial bodies; 

(b) Outer space and celestial bodies are free for exploration and use 
by all States in conformity with international Jaw and are not subject to 
national appropriation ; l 

2. Invites the Committee on the Peaceful Uses of Outer Space to study 
and report on the legal problems which may arise from the exploration 
and use of outer space, 

B 

The General Assembly, 

Believing that the United Nations should provide a focal point for inter- 
national co-operation in the peaceful exploration and use of outer space, 


4 Res. 1721 (XVI), U.N. General Assembly, 16th Sess., Official Records, Supp. No. 17 
(Doe. A/5100), pp. 6-7; reprinted in 46 Dept. of State Bulletin 185-186 (1962), 
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1. Calls upon States launching objects into orbit or beyond to furnish 
information promptly to the Committee on the Peaceful Uses of Outer 
Space, through the Secretary-General, for the registration of launchings; 

2. Requests the Secretary-General to maintain a public registry of the 
information furnished in accordance with paragraph 1 above; 

3. Requests the Committee on the Peaceful Uses of Outer Space, in co- 
operation with the Secretary-General and making full use of the functions 
and resources of the Secretariat: 

(a) To maintain close contact with governmental and non-governmental 
organizations concerned with outer space matters; 

(b) To provide for the exchange of such information relating to outer 
` space activities as Governments may supply on a voluntary basis, supple- 
menting but not duplicating existing technical and scientific exchanges; 

(c) To assist in the study of measures for the promotion of inter- 
national co-operation in outer space activities; 

4. Further requests the Committee on the Peaceful Uses of Outer Space 
to report to the General Assembly on the arrangements undertaken for 
the performance of those functions and on such developments relating to 
the peaceful uses of outer space as it considers significant. 


Cc 

The General Assembly, 

Noting with gratification the marked progress for meteorological science 
and technology opened up by the advances in outer space, 

Convinced of the world-wide benefits to be derived from international 
co-operation in weather research and analysis, 

1. Recommends to all Member States and to the World Meteorological 
Organization and other appropriate specialized agencies the early and 
comprehensive study, in the light of developments in outer space, of 
measures : 

(a) To advance the state of atmospheric science and technology so as 
to provide greater knowledge of basie physical forces affecting climate 
and the possibility of large-scale weather modification ; 

(b) To develop existing weather forecasting capabilities and to help 
Member States make effective use of such capabilities through regional 
meteorological centres ; 

2. Requests the World Meteorological Organization, consulting as ap- 
propriate with the United Nations Educational, Scientific and Cultural 
Organization and other specialized agencies and governmental and non- 
governmental organizations, such as the International Council of Scien- 
tific Unions, to submit a report to the Governments of its Member States 
and to the Economie and Social Council at its thirty-fourth session 
regarding appropriate organizational and financial arrangements to achieve 
those ends, with a view to their further consideration by the General As- 
sembly at its seventeenth session ; ` 

3. Requests the Committee on the Peaceful Uses of Outer Space, as it 
deems appropriate, to review that report and submit its comments and 
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recomendations to the Economic and Social Council and to the General 
Assembly. f 
'D 

The General Assembly, 

Believing that communication by means of satellites should be available 
to the nations of the world as soon as practicable on a global and non- 
discriminatory basis, 

Convinced of the need to prepare the way for the establishment of 
effective operational satellite communication, 

1. Notes with satisfaction that the International Telecommunication 
Union plans to call a special conference in 1963 to make allocations of 
radio frequency bands for outer space activities; 

2. Recommends that the International Telecommunication Union con- 
sider at that conference those aspects of space communication in which 
international co-operation will be required ; 

3. Notes the potential importance of communication satellites for use 
by the United Nations and its principal organs and specialized agencies 
for both operational and informational requirements; 

4. Invites the Special Fund and the Expanded Programme of Technical 
Assistance, in consultation with the International Telecommunication 
Union, to give sympathetic consideration to requests from Member States 
for technical and other assistance for the survey of their communication 
needs and for the development of their domestic communication facilities, 
so that they may make effective use of space communication ; 

5. Requests the International Telecommunication Union, consulting as 
appropriate with Member States, the United Nations Educational, Scien- 
tific and Cultural Organization and other specialized agencies and gov- 
ernmental and non-governmental organizations, such as the Committee 
on Space Research of the International Council of Scientific Unions, to 
submit a report on the implementation of these proposals to the Economic 
and Social Council at its thirty-fourth session and to the General Assembly 
at its seventeenth session ; 

6. Requests the Committee on the Peaceful Uses of Outer Space, as it 
deems appropriate, to review that report and submit its comments and 
recommendations to the Economic and Social Council and to the General 
Assembly. i 

E 

The General Assembly, 

Recalling its resolution 1472 (XIV) of 12 December 1959,? 

Noting that the terms of office of the members of the Committee on the 
Peaceful Uses of Outer Space expire at the end of 1961, 

Noting the report of the Committee on the Peaceful Uses of Outer 
Space,? 

2 General Assembly, 14th Bess., Official Records, Supp. No. 16 (Doc. A/4354) (1959); 
42 Department of State Bulletin 68 (1960). 


8 General Assembly, 16th Sess, Official Records, Annexes, Agenda Item 21, Dos. 
A/4987. 
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1. Decides to continue the membership of the Committee on the Peaceful 
Uses of Outer Space as set forth-in General Assembly resolution 1472 
(XIV) and to add Chad, Mongolia, Morocco and Sierra Leone to its mem- 
bership in recognition of the increased membership of the United Nations 
since the Committee was established ; 

2. Requests the Committee on the Peaceful Uses of Outer Space to 
meet not later than 31 March 1962 to carry out its mandate as contained 
in General Assembly resolution 1472 (XIV), to review the activities 
provided for in resolutions A, B, C and D above and to make such reports 
as it may consider appropriate. 
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“PEACEFUL CO-EXISTENCE” AND SOVIET-WESTERN 
INTERNATIONAL LAW 


By Epwarp McWHINNEY 


Of the Faculty of Law, University of Toronto 


In his address to the 22nd Congress of the Communist Party on October 
17, 1961, Premier Khrushchev assured his listeners that the principles of 
peaceful co-existence, whose source he attributed to Lenin, had ‘‘always 
been the central feature of Soviet foreign policy’’; and he coupled these 
remarks with a call for ‘‘more extensive business relations with all coun- 
tries,” among which he specifically listed Britain, France, Italy, West Ger- 
many and other West European countries.t ‘‘Peaceful co-existence’’ and 
‘peaceful economie competition,’’ as identified by Mr. Khrushchev,? are 
thus firmly linked as the two major elements of the current Soviet diplo- 
matic and political offensive in the West. Apart from its current signifi- 
cance in what might be called the polemics of East-West relations, the 
subject of peaceful co-existence has been on the agenda, and has been ex- 
tensively debated, at the three most recent conferences of the International 
Law Association, in 1956, 1958, and 1960, and it was listed again for the 
meeting in Brussels in August, 1962, when the question of codification 
of the principles of peaceful co-existence was discussed. The provisional 
agenda of the General Assembly of the United Nations for its Seventeenth 
Session (1962-1963) includes the question of ‘‘legal- aspects of friendly 
relations and co-operation among states.’’ 4 


I. THE PEDIGREE or PEAOEFUL CO-EXISTENOE. HISTORIOAL 
ANTECEDENTS (Soviet STYLE) 


Not the least intriguing feature of the current Soviet campaign is a re- 
solute attempt by certain of the Soviet theorists to appropriate the term . 
‘*peaceful co-existence” itself and the central conception of a legal condi- 
tion of co-operation between capitalist and Communist societies which, 
according to these same Soviet jurists, it implies as a specifically Soviet. 
invention. The most ingenious such attempt, perhaps, is Premier Khrush- 
chev’s linking, in his 22nd Party Congress address, of the concept of 
peaceful co-existence to Lenin’s choice of the hammer and sickle as the coat 


1 Khrushchev, An Account to the Party and the People. Report of the C.C.0.P.8.U. 
to the 22nd Congress of the Party, Oct. 17, 1961, pp. 34-35, 45. 

2 Ibid. at 48. 

3 International Law Association, Report of the Forty-Ninth Conference, 1960, at 
362-863 (1961). 

4 See Future Work in the Field of Codification and Progressive Development of In- 
ternational Law, Report of the Sixth Committee, U.N. Doe. A/5036, Dee. 15, 1961. 
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"of arms of the Soviet Union, a ploy that is recorded as having been greeted Ta 


‘with ‘‘stormy applause” by his audience.’ 
With somewhat more technical sophistication, Soviet jurists have at- 


o tempted to establish, ex post facto, an historical line of development for 


the concept of peaceful co-existence stemming from the earliest roots of 


ai _ Soviet legal theory. The most skillful and sustained Soviet venture in the 


legal theory of international law in the postwar years is possibly Dr. Kry- 
lov’s lectures at the Hague Academy in 1947,° though Dr. Krylov’s elabora- 
tion on the theme of peaceful co-existence may be somewhat embarrassing 
for Soviet jurists to invoke today, insofar as it rests in part on some erst- 
while Party faithfuls who are now fallen idols—at the head of this list, 
J. V. Stalin, and also publicly identified members of the ‘‘anti-Party 
group” like V. M. Molotov.7 In his Hague lectures Dr. Krylov gave first 
credit, in point of time, to Lenin; and he followed this up by citing an 
interview given in 1927 by Stalin to an unnamed American workers’ dele- 
gation, a further interview in 1932 by Stalin with another American, identi- 
fied only as Campbell, plus assorted addresses in 1925, 1927, 1930, 1934, 
and 1939 by Stalin to the Communist Party Congress. The most cele- 
brated example relied on by Dr. Krylov is a reputed conversation between 
Stalin and the then younger Republican Party leader, Harold Stassen, on 
April 9, 1947, in which Stalin is represented as saying that it is not in- 
dispensable that nations should have the same economic and state systems 
to be able to co-operate, and that it is necessary to respect the systems 
chosen by each nation if one wants co-operation to be possible.® 

Most recently, another well-known Soviet jurist, Professor Tunkin, in his 
own Hague Academy lectures in 1958, took as his main text the thesis that 
four decades of co-existence have shown that ‘‘peacefnl co-existence, and 
therefore also general international law, are possible.”’*° Professor 
Tunkin went on specifically and in terms to repudiate a number of Soviet 
legal writers, and especially Professor Korovin, whose writings both in the 
period 1924-1926 and also after the second World War he proceeded to 
castigate as having erroneously given rise to interpretations in Western 
legal circles that Soviet international lawyers do not recognize a general 
international law." 

It is perhaps because of the suspicions aroused by these sometimes not 
overly subtle Soviet attempts to appropriate to the Soviet Union itself and 
its own purposes a specifically juridical concept of co-existence, that many 
delegates to the 1958 meeting of the International Law Association in New 
York, while accepting a factual, existential condition of co-existence be- 
tween the main national power groupings in the world community, pre- 


5 Khrushchev, op. ott. note 1 above, p. 34. _ 

6 Krylov, ‘‘Les notions principales du droit des gens (La doctrine soviétique du droit 
international),’’ 70 Hague Academy Recueil des Cours (hereafter cited as ‘‘Hague Re- 
cueil’) 407 (1947). = 

T Ibid, at 423 ot seq., 426-427. 8 Ibid. at 423-425, 

9 Ibid. at 425-426. 

10 Tunkin, ‘‘Co-existence and International Law,’’ 95 Hague Reeueil 1, 59 (1958). 

11 Ibid. at 59-60. 
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ferred to characterize the juridical consequences of that condition under 
some less colorable term ; 1° and moreover, as Professor John Hazard pointed 
out, the connotation of ‘‘peaceful co-existence,” in English anyway, is a 
somewhat negative one suggesting a ‘‘condition in which essentially hostile 
forces are required by circumstances to refrain from fighting.’’** It is for 
this reason that Professor Hazard and other North American delegates 
preferred a term signifying ‘‘active participation in efforts to create condi- 
tions of lasting peace—not just an armed truce.’ 14 The General Assembly 
of the United Nations, as already noted, has preferred the formula 
‘‘friendly relations and co-operation among states’’ for the listings in the 
provisional agenda for its Seventeenth Session,*® rather than the term 
‘‘ peaceful co-existence’? still retained by the International Law Association. 


II. PRIMABY AND SECONDARY PRINCIPLES OF PEACEFUL Co-EXISTENOE 


The Soviet detailed elaboration of the theme of peaceful co-existence rests 
on a group of four, or, depending on how they are counted, five, cardinal 
or primary principles; plus a special set of institutionally-based attitudes as 
to the sources of international law and the degree of priority and authority 
to be given to the various agencies or modes of creating or modifying norms 
of international law. 

The five primary principles of peaceful co-existence, as set out in a cur- 
rent leading Soviet textbook on international law 1° and as expressly ac- 
cepted by Professor Tunkin in his 1958 Hague lectures ™ and by Soviet 
writers in general,’® are indicated as having first been verbalized in that 
precise form in the so-called Pancha Shila or ‘‘Agreement between the 
People’s Republic of China and India on Trade and Intercourse between 
the Tibetan Region of China and India,” of April 29, 1954, and a Joint 
Statement by Prime Minister Chou En Lai and Prime Minister Nehru on 
June 28, 1954.19 


12 International Law Association, Report of the Forty-Eighth Conference, 1958 at 
417 et seg. (1959). 

18 Ibid. at 427, 

14Ibid. Note the wry criticisms by one Ameriean delegate to the 1958 LL.A. reunion, 
Mr. Moses, as to the exclusively Yugoslav sourees relied upon by the Conference Rappor- 
teur on the subject, Professor Radojkovié, himself a Yugoslav, ‘‘as if the idea of a 
world, changed and erying for collaboration, was developed and recognised only in Yugo- 
slavia.’? Ibid. at 433. And compare the comments by Professor Radojkovié on the 
gemantie problem, in ‘‘La coexistence,’? 7 Jugoslovenska Revija za Medunarodno Pravo 
205 (1960); and, generally, see also Barto’, ‘‘Quelques Observations sur la Coexistence 
Pacifique Active,’’ ibid. at 216. 

18 Note 4 above. See also 1962 Proceedings, American Society of International Law 
at 96, 102, 111. ; 

16 Korhevnikov (ed.), International Law. A Textbook for Use in Law Schools 16. 

1795 Hague Recueil 1, 68 (1958); and see also Tunkin, ‘‘Forty Years of Coexistence 
and International Law,’’1958 Sovetskii Ezhegodnik Mezhdunarodnogo Prava (hereafter 
cited as ‘‘Sovetskii Ezhegodnik’’) 15. 

18 See, for example, most recently, Durdenevsky, ‘‘Neutrality and Atomic Weapons 
(In the Light of the Principle of Peaceful Co-existence),’’ 1960 ibid. 105; Korovin, ‘‘ The 
United Nations Charter and Peaceful Coexistence,’’ ibid. 15. 

19 Kozhevnikov (ed.), op. oit. note 16 above, p. 17. 
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The official Soviet textbook on International Law, edited by Professor 
Kozhevnikov, lists these primary principles as follows: 


mutual respect for territorial integrity and sovereignty; non-aggres- 
sion; non-interference in internal affairs; equality and mutual ad- 
vantage.”° 


It will be recognized at the outset that this is a catalogue of abstract gen- 
eral principles with which Western jurists can have no quarrel, as such, for 
indeed their ultimate sources, as verbal formulations, are to be found in 
the mainsprings of Western conceptions of international law. The basic 
problem in connection with the current pronouncement is the failure of the 
Soviet jurists to elaborate and develop and explain these primary prin- 
ciples in terms of concrete secondary principles immediately utilizable in 
terms of current problem-solving. For the primary principles are formu- 
lated at a very high level of generality and abstraction, and they really 
only take on meaning when they are further defined in terms of secondary 
principles; and there is a risk that the Soviet jurists will seek to give them 
their own unique detailed references which we cannot accept. We need to 
know what Soviet decision-makers mean by them in concrete cases before 
we can be sure that any agreement or accord between East and West based 
on ‘‘peaceful co-existence’’ will be a substantial and not merely a verbal 
one. Professor Tunkin shows himself to be aware of this problem when, in 
his Hague lectures, he admits the need to define ‘‘aggression’’;** but the 
semantic confusion and the dangers in particular of a ‘‘double standard,’’ 
with Soviet jurists reserving to themselves at any time the right to inject 
their own special content into the principles, are amply indicated in the 
works of second-string Soviet writers with their express exception of what 
they characterize as ‘‘colonial’’ questions from the ambit of the principle 
of non-intervention,?? and with the veiled threats even to what the Soviet 
themselves recognize as permanently neutral states, if these latter should 
include atomic weapons among their weapons of self-defense.*® 

It is true that the normative ambiguity of ‘‘standards’’-type provisions 
in legal codes and constitutions has always been recognized by Western 


20 Ibid. at 16. 2195 Hague Recueil 1, 78 (1958). 

22 See, for example, the remarks of Mr. Touzmoukhamedoy (Soviet Union) at the 
1960 I.L.A. reunion. International Law Association, Report of the Forty-Ninth Con- 
ference, 1960, at 335-336 (1961). 

28 See, for example, Durdenevsky, ‘‘Neutrality and Atomic Weapons (In the light 
of the Principle of Peaceful Co-existence),’’ 1960 Sovetskii Ezhegodnik 105; Galina, 
‘*Neutrality in Contemporary International Law,’’ 1958 ibid. 200. Galina’s comment 
that neutrality presupposes an ‘‘active’’ attitude, and not ‘‘self-withdrawal or isolation 
in resolving the burning questions of the day—combating the threat of war, all aspects 
of colonialism,’’ recalls the dissenting opinion of Judge Krylov of the Soviet Union in 
the Advisory Opinion of the International Court of Justice of May 28, 1948, on Condi- 
tions of Admission ‘of a State to Membership in the United Nations. Judge Krylov 
there contended that Portugal and Eire were not ‘‘peace-loving’’ in terms of the United 
Nations Charter because they had been neutral in World War LD, the criterion ‘‘peace- 
loving’’ having, in his view, an ‘‘active sense.’’ [1948] 1.C.J. Rep. 57; Sohn, Cases and 
Other Materials on World Law 178 et seg. (1950). 
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jurists, and we have further recognized this factor in our own domestic, 
municipal law as permitting and facilitating the continuing adjustment of 
the positive law to changed social conditions, insofar as thè very generality 
of drafting veils the necessity and also the fact itself of compromise and 
reconciliation among competing community interests and demands. Pro- 
fessor Tunkin himself, quoting Western writing in this area, points out 
that in the domestic law of a given state there may often be much disagree- 
ment on ideological questions, and he goes on from this to suggest: 


So States may profoundly disagree as to the nature of norms of in- 
ternational law, but this disagreement does not create an insurmount- 
able obstacle to reaching an agreement relating to accepting specific 
rules as norms of international law.** 


III. INSTITUTIONALLY-BASED Soviet ATTITUDES ON 
PEACEFUL CO-EXISTENCE 


The current Soviet campaign in behalf of peaceful co-existence is ac- 
companied by a special institutional emphasis and bias as to the location of 
norm-making power and competence for international law, and also as to 
the degree of deference that should be accorded to the various approved 
sources of international law. The most striking feature of Soviet thinking 
in this regard—in the textbooks, in the Hague lectures of both Dr. Krylov 
and Dr. Tunkin, and in the learned periodicals generally—is the top pri- 
ority that is accorded to treaties, and especially bilateral treaties, as affirma- 
tive sources of international law rules.2> Correspondingly, there is a con- 
scious depreciation of the rôle of historical practice between states (custom) 
as a source of international law; and a very drastic attempt to limit, if not 
to reject altogether, the rôle of international agencies—whether the United 
Nations General Assembly, the Security Council, or even the World Court 
—in the fashioning or creation of new international law rules and 
principles.?® 

Thus, as to custom, Professor Tunkin would assert that it is necessary 
to establish that a given practice is ‘‘general’’ in the sense of being recog- 
nized by all states as international law before it can be recognized as a norm 
of general international law, and he cites the example of the International 
Law-Commission when discussing diplomatic privileges and immunities,*” 
indicating clearly that, in Soviet thinking, custom will not be allowed to 
perform a significant rôle as a source of international law. Professor 


2495 Hague Recueil 1, 59 (1958). 

25 See generally Kozhevnikov (ed.), op. cit. note 16 above; Krylov, loo. cit, note 6 
above; Tunkin, loc. ott. note 10 above. 

26 Ibid. 

2795 Hague Recueil 1, 19-20 (1958); also 1958 Sovetskii Ezhegodnik 165. 

28‘ The doctrine according to which customary norms recognised as such by a con- 
siderable number of States are binding upon all the States implies a considerable danger 
in the epoch of coexistence. This point should be specifically emphasized in vièw of the 
fact that this doctrine is widely accepted by western writers, and some judgments of the 
International Court of Justice may be interpreted in favour of this doctrine.’’ 95 
Hague Recueil 1, 20 (1958). 


956 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


Tunkin would, indeed, regard treaties and custom as together exhausting 
the enumeration of the forms in which the process of molding the principles 
and rules of general international law culminates.*® All other methods he 
would view as purely subsidiary and as not leading directly to the appear- 
ance of rules of general international law.*° Even as to the general prin- 
ciples enumerated in Article 38 of the Statute of the World Court, he 
would contend that these become international Jaw only through inter- 
national agreement (treaty) or by way of custom, and for this reason can- 
not be regarded as independent sources in themselves of international law.%* 

In regard to treaties, it must be noted that Soviet theory has a ready- ` 
made, built-in quality of ambivalence. In giving top priority to treaties as 
sources of international law,** Soviet jurists also postulate a concomitant 
principle, that of the strict observance of treaties—Pacta sunt servanda in 
an absolute form.” Thus Soviet writers uniformly tend to reject the more 
avant-garde Western theories as to the necessity for the novation or dis- 
solution of treaties according to changed historical and political situations; 
and in particular they would reject the clausula rebus sic stantibus doc- 
trine.** Yet the Soviet jurists would retain for themselves, so to speak, a 
unilateral right of repudiation or denunciation of those treaties that they 


291958 Sovetskii Ezhegodnik 16. 30 95 Hague Recueil 1, 26 et seg. (1958). 

31 Tbid. at 28-80. 

33‘*The concept that international custom constitutes a primary and the most im- 
portant means of creating norms of international law was certainly correct for the 19th 
century, but... it no longer reflects the present day situation in international law. In 
contemporary conditions the principal means of creating norms of international Jaw is a 
treaty. This is the point of view held by the great majority, if not by all, of the Soviet 
authors who have treated this subject.’ Tunkin, loo. oit., 95 Hague Recueil 1, 23 (1958). 
And see also Tunkin, 1958 Sovetskii Ezhegodnik 15; Kozhevnikov (ed.), International 
Law, at 12 and 247 et seq.; Krylov, 70 Hague Recueil 407, 486 et seq. (1947) ; Lukashuk, 
‘*The Soviet Union and International Treaties,’’ 1959 Sovetskii Ezhegodnik 16. For an 
earlier formulation of Professor Tunkin’s proposition, above, see the remarks of Soviet 
Ambassador Troyanovsky, in his address in 1934 to the American Society of Interna- 
tional Law at its annual dinner, in 1934 Proceedings of the Society 196-197, quoted in 
Brown, ‘‘The Russian Soviet Union and the Law of Nations,’’? 28 A.J.I.L. 788 (1984). 

38 Kozhevnikov (ed.), International Law at 248-249; Lukashuk, 1959 Sovetakii Ezhe- 
godnik 16; Talalayev, ‘‘The Termination of International Treaties in the History and 
Practice of the Soviet State,’’ ibid. 144; Shurshalov, ‘‘ Juridical Content of the Prin- 
ciple Pacta Sunt Servanda and Its Realization in International Relations,’’ 1958 ibid. 
150. For an earlier formulation see Korovin, ‘‘The Second World War and Interna- 
tional Law,” 40 A.J.I.L. 742, 761-752 (1946). 

8t Professor Schlesinger in particular suggests that the explanation for the strong 
Soviet rejection of the clausula rebus sic stantibus doctrine may lie in ita repeated 
invocation by the Nazi-Fascist states as the doctrinal basis for repudiation of their in- 
ternational obligations; for example, the repudiation by Nazi Germany of the Treaty of 
Versailles, 1919. Schlesinger, Soviet Legal Theory 275 et seg. (2nd ed., 1951). And see 
also Korovin, loo. oit., 40 A.J.I.L. 742 at 752 (1946). Professor Kozhevnikov scores 
the use of the clausula doctrine ‘‘ by capitalist States, in the sense that any change in the 
international situation gives the right to annul a treaty. Such an interpretation has 
been used by aggressor countries to justify expansionist foreign policies.’? Koshevnikoy 
(ed.), International Law 281. 
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themselves do not particularly like." In this sense, Dr. Krylov would ex- 
pressly except from the operation of the pacta sunt servanda principle 
what he chooses to call ‘‘unequal’’ treaties: this is a somewhat open-ended 
concept as developed by Dr. Krylov, for it is defined by way only of ex- 
ample as including treaties between ‘‘imperialist Powers’’ and Turkey, 
Tran, China, plus the régime of the Capitulations.*® As to the question of 
the continued binding force, after the October Revolution of 1917, of the 
treaties entered into by Imperial Russia, Dr. Krylov retreats into the con- 
venient cloudiness of Lenin’s aphorism that those treaties that were treaties 
of ‘‘good neighborliness’’ would remain in foree.** The long-range needs 
of Soviet foreign policy, as Soviet policy-makers see it, seem to dictate that 
the Soviet Union hold firm to the principle of the binding force of treaties 
and that it reject the more avant-garde Western-derived notions like 
clausula rebus sic stantibus, which stress flexibility rather than rigidity in 
legal relations between states. Yet at the same time the practical needs of 
Soviet policy-makers to be able, if need be, to pick and choose among their 
own old treaty obligations, and in particular to be able to repudiate onerous 
treaty-imposed. financial obligations from the past, explain the rather in- 
genious attempts, of which Professor Korovin’s earlier writings are simply 
the most skillful, to write off the Tsarist debts, for example, in terms of 


35 Among the second-string Soviet jurists, Shurshalov supports the repudiation of 
treaty obligations in the case ‘‘when a revolution or a national-liberation struggle gives 
rise to a new social structure and a new state authority, which is entitled to denounce 
the humiliating and unacceptable treaties of the deposed government.’’ 1958 Sovetsktt 
Exhegodnik 160. Talalayev cites, as examples of treaties which may be unilaterally dis- 
solved, ‘‘invalid international treaties’? which he defines as ‘‘aggressive, colonialist, 
coercive, unequal’’; and ‘‘ treaties contradicting the new social system of a state which 
has emerged as a result of social revolution.’’? 1959 ibid. 144. Zakharova claims as 
‘indisputable’? the right of a state to repudiate, ‘‘following a social revolution, those 
treaties which do not correspond to the basic principles of the new system of property 
ownership and the new economy of the country’’; also those treaties ‘‘coneluded in the 
special interests of the overthrown classes or with the aim of suppressing the class which 
has come to power.’? Zakharova, ‘‘States as Subjects of International Law and Social 
Revolution (Some Problems of Suecegsion),’’ 1960 ibid. 157. 

8670 Hague Recueil 407, at 433-434 (1947). Professor Korovin, writing in 1928, ad- 
mitted that this would be, in itself, an application by the Soviet Union of the clausula 
rebus sic stantibus doctrine, though seeking partly to justify the Soviet Union’s selec- 
tive invocation of the doctrine as an ‘‘extension of the principle ... at the same time 
limiting its field of application by a single cireumstance—the social revolution.’’ 
Korovin, ‘‘Soviet Treaties and International Law,’’ 22 A.J.I.L. 758, 763 (1928); and 
see also Harvard Research in International Law, Law of Treaties, 29 A.J.I.L. Supp. at 
1053 (1935). 

` Lukashuk defines ‘‘unequal’’ treaties as ‘‘treaties which do not correspond to the real 
will of the signatories.’’ 1959 Sovetskii Ezhegodnik 16. Professor Kozhevnikov pro- 
vides a further definition by citing King Farouk’s Government’s decision of Oct. 15, 
1951, to repudiate the Anglo-Egyptian Treaty of 1936, as an example of a valid an- 
nulment of an ‘‘unequal’’ treaty in that the annulment ‘‘corresponded to the principles 
of democracy supported by all progressive mankind, since these treaties violated the 
elementary sovereign rights of the Egyptian people.’’? IKozhevnikov (ed.), International 
Law at 280-281. 

8770 Hague Recueil 407, 437 (1947). 
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creating a special category (res inter alios gesta), without officially ad- 
verting to clausula rebus sic stantibus and related doctrines.*® 


IV. Sover Leea THeory AND Its CRITIQUE or WESTERN LEGAU THEORY. 


The main lines of Soviet criticisms of Western legal theory in general 
are sufficiently well known for us not to be surprised at the trend and em- 
phasis of their criticisms of Western thinking in the field of international 
law theory. Soviet jurists have little more patience in international law 
than they have in the field of purely internal, municipal law, for Kelsenism 
and the ‘‘Pure Theory’’ of law, or for the more traditionally positivist ap- 
proaches to law with their emphasis on formal logic.*® For Soviet writers, 
these particular Western schools represent the decline of bourgeois legal 
science into pessimistic abstraction ; *° and the Soviet writers do not always 
seem to be fully aware of the extent to which those same theories may be 
out of touch with dominant thinking in Western society today. 

More interesting, perhaps, are Soviet criticisms of contemporary sociolog- 
ical and realist trends in American thinking on international law. As the 
main exponent of the sociological approach, the Soviet jurists single out 
Professor Hans Morgenthau, whose teachings are identified with a ‘‘strident 
campaign against ‘legalism,’ ‘moralism,’ and ‘pactomania,’ and even 
against the study and teaching of international law itself,’’ and as calling 
for research, not into the norms of international law, but into the factors 


38 Compare Schlesinger, op. oit. note 84 above, at 275; though see also Korovin, 22 
A.J.I.L. 758, 763 (1928), note 36 above. Cf. Harvard Research in International Law, 
Law of Treaties, 29 A.J.I.L, Supp 1118-1119 (1935); for a recent discussion of the 
Soviet attitude, see Shurshalov, Osnovaniia Deistvitelnosti Mezhdunarodnykh Dogovorov 
94-129 (1957). f 

89 For a more general Soviet critique of Western thinking, see especially Tunkin, 95 
Hague Recueil 1, at 36—44 (1958); Levin, ‘‘The Main Trends of Contemporary 
Bourgeois Theories of International Law,’’ 1959 Sovetskii Ezhegodnik 88; Zakharova 
and Bagrova, ‘‘The ‘Balance of Power’ Theory,’’ ibid. 272. 

40 See, for example, Tunkin, 95 Hague Recueil 1, 75 (1958); idem, 1958 Sovetskii 
Ezhegodnik 15; Levin, 1959 ibid. 88. For analogous Soviet criticisms of Kelsenism as 
a philosophy of law for internal, municipal law purposes in Western countries, see the 
discussion in Golunsky and Strogovich, ‘‘The Theory of the State and Law,’’ in Babb 
(trans.), Soviet Legal Philosophy 419-424 (1951); Zivs, Krisis Burzhuaznoe Zakonnosti 
y Sovremennikh Imperialisticheskikh Gosudarstvakh 109-117 (1958). For Kelsen’s 
own reply, see Kelsen, The Communist Theory of Law 133-147, especially at 142-144 
(1958). 

41 Professor Tunkin, at least, among Soviet jurists, is aware of some of the Western 
eriticiams of these theories, though apparently his study is lmited to the purely 
European criticisms, See his comments in 95 Hague Recueil 1, 38 (1958). Professor 
Tunkin also attacks Western natural-law thinking on international law, though again 
he confines himself to European writers, and his actual choice of subjects for attack 
is curiously selective: thus, mainly on the basis of the German nationalist jurist, Kauf- 
mann, he concludes: ‘‘Indeed, ‘the road to hell is paved with good intentions’, or at 
least with good words. In the world of today different doctrines of natural law may, in 
teal life, only be detrimental to international law. It is characteristic of the present 
situation that the partisans of ‘power politics’ usually prefer to invoke abstract prin- 
ciples of ‘justice’, rather than principles of international Iaw.’’? Ibid. at 44, 
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determining the behavior of governments in international relations. Pro- 
fessor Morgenthau is further identified, in somewhat unqualified, black-and- 
white terms, as seeing the main weakness of the science of international law 
in its underestimation of the factor of foree, and of variously espousing 
the notions that legal obligations must give place to national interests, and 
that international polities cannot be based on legal rules.** Dr. Levin, who 
is the spearhead of these Soviet criticisms, does not appear to have taken 
note of various authoritative American criticisms of Professor Morgen- 
thau’s main theses and the related opinions of Ambassador George F. 
Kennan.“ 

It may be that Dr. Levin has, as a matter of jurisprudential characteriza- 
tion, somewhat mixed up his categories, for the Morgenthau-Kennan posi- 
tion seems more generally, in terms of North American juridical science 
as a whole, a reflection of the realist, in the more special sense of realpolitik, 
rather than the sociological,“ approach. However that may be, Dr. Levin 
proceeds to identify, as the main exponent of the realist approach in North 
American thinking, Professor Myres S. McDougal. He charges Professor 

McDougal with lack of frankness in comparison with Morgenthau and his 
` associates, and with concealing an essentially similar philosophy to the 
Morgenthau ‘‘Machtpolittk’’ approach under ‘“‘artificial terminology.’’ “ 
Dr. Levin’s two major objections to Professor McDougal, understandably 
perhaps, are in areas where McDougal’s main thesis runs directly counter 
to the institutionally-based aspects of the Soviet ‘‘peaceful co-existence’’ 
campaign. Thus, Professor McDougal is excoriated by Dr. Levin for openly 
disputing the conception of the identity of the content of international 
treaties regardless of the passage of time, and similarly for disputing the 
conception of the possibility of the interpretation of treaties in strict ac- 
cordance with the original desires of their signatories. More seriously, from 
Dr. Levin’s viewpoint, he detects in Professor McDougal’s reasoning the 


42 See, especially, Levin, 1959 Sovetskii Ezhegodnik 88, 100-102; Zakharova and 
Bagrova, tbid. 272, 276. The Morgenthau works selected for attack by the Soviet writers 
are his Politics among Nations (Ist ed., 1948; 2nd ed., 1954); and his In Defense of 
the National Interest (1951). 

48 Levin, 1959 Sovetskil Ezhegodnik 88, 100~102. 

44 Ag to these American criticisms, see especially McDougal, ‘‘Law and Power,’’ 46 
A.J.LL. 102 (1952); idem, ‘‘The Realist Theory in Pyrrhie Victory,’’ 49 ibid. 376 
(1955); and see also Oliver, ‘‘Reflections on Two Recent Developments Affecting the 
Function of Law in the International Community,’’ 30 Texas Law Rev. 815 (1952). 
For Kennan’s views, see, variously, Kennan, American Diplomacy 1900-1950 (1952) ; 
Russia, the Atom, and the West (1958); Russia and the West under Lenin and Stalin 
(1960). 

#5 Compare the various criticisms of McDougal, 46 A.J.I.L. 102 (1952); 49 ibid. 376 
(1955). 

48 The McDougal works identified by Dr. Levin for purposes of criticism are his essay, 
‘Law and Power,’’ 46 A.J.I.L. 102 (1952); and his Hague lectures, ‘‘ International 
Law, Power and Policy: A Contemporary Conception,’’ 82 Hague Recueil 140 (1953). 
Coupled with McDougal’s writings as objects of attack by Dr. Levin are the writings 
of Professor F. S. C. Northrop and, in particular, his essay, ‘‘ Naturalistic and Cultural 
Foundations for a More Effective International Law,’’ 59 Yale Law J. 1430 (1950). 
Levin, 1959 Sovetskii Ezhegodnik 88, 101-102. 
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‘‘trend in reactionary propaganda in favor of Mondialism’’; and he sup- 
ports this impeachment by charging that Professor McDougal asserts that 
international law is the primary form of law and that Professor McDougal 
further asserts that during the future study of legal decisions there. are 
prospects for an approach to a ‘‘unified world community.” * The tie-in, 
here, between Dr. Levin’s denunciation of Professor McDougal and the 
more general body of Soviet thinking on ‘‘peaceful co-existence’’ becomes 
clear: it is precisely Professor McDougal’s degree of emphasis, in contrast 
to the Morgenthau-Kennan school, on the rôle of law in shaping and con- 
trolling conduct of nation-states, institutions, and individuals, and his em- 
phasis in particular on the rôle of international agencies and, above all, 
the United Nations and the World Court in creating law, which challenges 
the Soviet doctrinal approach to ‘‘peaceful co-existence” at one of its most 
fundamental points. 


V. DOEMMAS A8 TO THE THEORETICAL Basis OF PEACEFUL CO-EXISTENCE. 
Economic BASE AND LEGAL SUPERSTRUCTURE: CAPITALIST 
AND COMMUNIST INTERNATIONAL Law 


The most recent Soviet formulations of peaceful co-existence have the ad- 
vantage, in comparison to earlier Soviet writings on international law, of 
being generally free from the sterilities of analysis in terms of conventional 
Marxist-Leninist theory, which have so often deterred or irritated Western 
jurists in the past. But the very freedom from traditional Marxist folklore 
in such recent studies as Professor Tunkin’s, tends to conceal the fact that, 
from the viewpoint of Soviet legal science itself as an internally self- 
consistent system, these are intellectual tours de force which are somewhat 
less than satisfactory. Thus Professor Tunkin in his 1958 Hague lectures 
sharply takes to task Professor Korovin and other Soviet writers for devel- 
oping the thesis that each social system has its own peculiar set of interna- 
tional principles and norms and, hence, that there can be no general inter- 
national law common to both main competing political systems of the world. 
Professor Tunkin, however, nowhere essays to resolve the main dilemma of 
Soviet international law: Since law is, in Marxist terms, a product of the 
market-place and each economic system thus gets the body of law ap- 
propriate to its stage of economie development, how may two different eco- 
nomic systems—capitalism and Communism—yield identical bodies of 
international law doctrine? Or, putting it in more traditional Marxist 
language, if international law, like national law, belongs to the superstruc- - 
ture and is determined uniquely by the base of productive relationships, 
how can radically different bases yield the same superstructure of inter- 
national law? +° 

Pashukanis had tried to resolve the dilemma in 1935 by making use of 


4t Ibid. 4895 Hague Recueil 1, 59-60 (1958). 

49 As to this, see generally Schlesinger, Soviet Legal Theory at 273 et seg. (2nd ed., 
1951); Kulski, ‘‘The Soviet Interpretation of International Law,’’ 49 A.J.IL. 518 
(1955) ; Hazard, ‘‘Pashukanis Is No Traitor,’’ 51 ibid. 385 (1957); Lipson, 1959 Pro- 
ceedings, American Society of International Law 41. 
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the distinction between form and content: although the forms of interna- 
tional law might be identical for all states, he contended, opposing social 
systems could avail themselves of these legal forms for their own ends."° 
Pashukanis thus repudiated any notion of international law as the expres- 
sion of a common ideology between states, and accepted it instead as an 
instrument to be used by Soviet policy-makers in the class struggle against 
bourgeois states. Pashukanis for this reason considered it as purely scho- 
lastic, and as no help in the practical conduct of Soviet foreign policy, to 
attempt to define the ‘‘nature”’ of international law; and he therefore con- 
sidered the prior Soviet discussions of the subject to have been the result 
of the continuing influence in Soviet legal circles of bourgeois legal method- 
ology, resting, in his view, on the error of association of law with substance 
developing in accord with its own internal principles." 

After Pashukanis’ downfall in 1937, the great debate continued among 
Soviet international lawyers, with the dominant theory seeming to be one 
that presented the legal relations between the Soviet Union and its capital- 
ist neighbors as a combination of competition and co-operation, with ex- 
isting international law as a mixture of three groups of norms, distinguished 
by their social origin: first, traditional international law (with bourgeois 
democratie origins), containing institutions and practices, for example, the 
League of Nations, accepted by the Soviet Union; second, specifically ‘‘im- 
perialist’’ institutions, for example, Mandates, rejected by the U.S.S.R.; 
and, finally, new elements of international law introduced by Soviet practice, 
for example, Soviet state trading practices.®? 

After the war, the most ambitious Soviet attempt to explain how interna- 
tional law could simultaneously serve both capitalist and Communist states 
was made by Professor Korovin." In Professor Tunkin’s own words, 
uttered in his 1958 Hague lectures: 


Korovin developed the idea that to the States of one ‘‘social struc- 
ture” are inherent certain ‘‘international law principles and norms,” 
whereas to the States of another ‘‘social structure’ are inherent other 
international law principles and norms; and universally recognised 
principles and norms of international law are ‘‘identical norms of 
various legal super-structures.”’ 


But Professor Tunkin quoted Professor Korovin only to use him as a 
whipping boy for purposes of his own defense of Soviet legal science against 
the charge that it does not recognize the existence of general international 
law regulating relations between all states and binding upon them. Pro- 
fessor Tunkin recorded his ‘‘regret’’ at opinions such as Professor Koro- 
vin’s; he further declared such views, after their formulation, to have been 
recognized as erroneous even by Professor Korovin himself; and he declared 
finally that the overwhelming majority of Soviet international lawyers had 


50 Schlesinger, op. cit. at 278 et seg.; Lipson, loc. cit. above. 
51 Hazard, 51 A.J.I.L. 385, 387 (1957). 

52 Schlesinger, op. cit. at 281-282. 

58 See generally Kulski, 49 A.J.LL. 518 (1965). 
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never shared these views of Professor Korovin, and that the views had i in 
fact been strongly criticized by many Soviet lawyers.** 

The vehemence and finality with which Professor Tunkin sought to dis- 
pose of Professor Korovin’s ‘‘heresies’’ may perhaps be explained by Pro- 
fessor Tunkin’s contention in his Hague lectures, immediately following 
these particular remarks, that the thesis about the impossibility of the ex- 
istence of general international law leads objectively to a justification of the 
“position of strength” policy and of the ‘‘Cold War” *—a policy which 
he elsewhere associates also with the American sociological and realist 
schools. The partisans of this particular policy, Professor Tunkin asserts, 
try to justify it by the allegation that agreements between capitalist and 
socialist countries are impossible, that such agreements are of little value, 
and that nowadays only the language of force is of any use in international 
relations." With these particular contentions, Professor Tunkin would, 
according to his Hague lectures, seek to join issue: 


Difference of ideologies has always existed. True, this difference at 
present is profound. But when States agree on recognition of this or 
that norm as a norm of international law they do not agree on problems 

* of ideology. They do not try to agree on such problems, for instance, 
as what is international law, what is its social foundation, its sources, 
what are the main characteristics of a norm of this law, ete. They do 
agree on rules of conduct. ... For thousands of years jurists have 
not been able to agree on what is law. And still throughout all this 
time law existed. So States may profoundly disagree as to the nature 
of norms of international law, but this disagreement does not create 
an insurmountable obstacle to reaching an agreement relating to ac- 
cepting specific rules as norms of international law.’ 


VI. PEACEFUL Co-Existence: A FAOTUAL OR A JURIDICAL CONDITION ? 


If Professor Tunkin seems here to have moved rather close to a Western 
pragmatist test of asking only whether international relations exist de 
facto between the two major power blocs and, if so, what are their legal 
manifestations and Jegal machinery, without bothering too much to inquire 
as to their theoretical basis or justification, we may still ask what has be- 
come of traditional Soviet international law doctrine and, in particular, 
currently authoritative Soviet definitions of what international law is? For 
the answers to these questions may help us in part to decide just how viable 
Professor Tunkin’s thesis is likely to be if, as with Pashukanis and Pro- 
fessor Korovin before him, temporary or permanent changes in the balance 
of Soviet power advantage internationally may seem to render this new 
(Tunkin) theory inconvenient or outmoded to Soviet policy-makers. Cer- 
tainly, the current leading Soviet textbook definition of international law, 
published in the text edited by Professor Kozhevnikov, and written by 


5495 Hague Recueil 1, 60 (1958). 35 Ibid, 

56 Ibtd. at 74; and see Professor Tunkin’s remarks also in 1958 Sovetskii Ezhegodnik 
16. 

5795 Hague Recueil 1, 59 (1958). 
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Professor Korovin, accommodates itself in terms to the notion of peaceful 
co-existence: 


International Law can be defined as the aggregate of rules govern- 
ing relations between States in the process of their conflict and co- 
operation, designed to safeguard their peaceful coexistence, expressing 
the will of the ruling classes of these States and defended in case of 
need by coercion applied by States individually or collectively."® 


This definition is a curious compound of various elements of legal theory. 
The emphasis on the rules of international law being an expression of ‘‘the 
will of the ruling classes’’ of the various states is very close to the highly 
positivistic Soviet definition of internal, municipal law, with its Austinian 
(command theory of law) associations.® At the same time, the specification 
that international law is the ‘‘aggregate of rules governing relations be- 
tween States in the process of their conflict and cooperation,’’ recognizes 
the de facto, existential element in international legal relations and in effect 
comes very close to embracing the American realist position which Soviet 
jurists still officially deride. 

The ambivalence which this currently authoritative Soviet definition of 
international law, formulated by Professor Korovin, hardly troubles ‘to 
conceal (even in the conventional dialectical formulae), may stem from the 
faet that Professor Korovin personally still hews intellectually to a position 
that he reached in the middle 1950’s, that international law, to the extent 
that it actually exists and works today, must be composed of inter-class, 
hybrid rules produced by both economic bases (capitalism and Com- 
munism). This earlier position of Professor. Korovin might make more 
sense than the textbook definition he has currently formulated, insofar as 
the former more nearly corresponds to the actual situation of de facto 
working relationships between the two main world power blocs; though it 
has the disadvantage, from the internal Soviet viewpoint, of being too ob- 
viously ‘‘heretical’’ and un-Marxist.° A textbook definition that is light 
from the theoretical viewpoint and that faces several ways at once is per- 
haps an understandable contemporary exercise in academic gamesmanship 
under such circumstances. 

That theoretical questions can still exercise the minds of Soviet jurists, 
in spite of the ease and nimbleness with which Professor Tunkin has now 


58 Kozhevnikov (ed.), International Law 7. This definition in large part reproduces 
earlier definitions by Krylov, Vyshinsky and Korovin himself. Cf. Lissitzyn, in 11 
American Slavic and East European Review 257, 258-259 (1952). See also Tunkin, in 
49 Calif. Law Rev. 419 (1961). 

59‘‘Law is the aggregate of the rules of conduct (norms) established or approved 
(sanctioned) by state authority, expressing the will of the dominant class, as to which 
the coercive force of the state guarantees their being put into operation to the énd of 
safeguarding, making secure, and developing social relationships and arrangements 
agreeable and advantageous to the dominant class.’’? Golunsky and Strogovich, ‘‘The 
Theory of the State and Law,’’ in Babb (trans.), Soviet Legal Philosophy at 370 
(1951); similiter, Vyshinsky (Gen. Ed.), The Law of the Soviet State 50 (Babb, trans., 
1954). 

60 Compare Kulski, 49 A.J.I.L. 518 (1955). 
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disposed of them by in effect writing them off altogether for purposes of 
consideration of the main question of whether a general international law 
can exist, is shown by Professor Tunkin’s express joinder of issue with 
Dr. Philip Jessup and Professor McDougal over their respective theories 
as to the nature of international law during the ‘‘Cold War” era.“ Thus 
Professor Tunkin challenges Dr. Jessup’s suggestion for the acceptance in 
international law doctrine of the existence of an ‘‘intermediate status’’ 
between peace and war, even though that intermediate status, as defined 
by Dr. Jessup, seems not so far removed from Professor Tunkin’s own 
proclaimed ideas on peaceful co-existence insofar as it involves an absence 
of intention or at least of a decision to resort to war as the means of solving 
the issues between the opposing parties. Perhaps it is the additional fac- 
tor of Dr. Jessup’s postulation of a basic condition of hostility and strain 
between the rival power blocs that renders his views on the ‘‘intermediate 
status’’ in international law unpalatable to Professor Tunkin ; * just as, in 
regard to Professor Korovin’s latter-day ‘‘heresies,’’ the recognition of the 
existence of conflict as well as co-operation between capitalism and Com- 
munism seems to have been a significant element in their formal repudi- 
ation by Professor Tunkin as official Soviet doctrine in the new era 
emphasizing the peaceful element in peaceful co-existence.® 

Professor Tunkin’s quarrel with Professor McDougal here * may well 
stem from lack of full comprehension of the latter’s essential purpose, 
which seems more simply, in the full American realist strain, to work from 
the de facto, existential condition of the relations between the two power 
blocs over the more than a decade of continuing ‘‘Cold War” crisis, to 
look to the legal consequences of that condition, and to recommend legal 
procedures for clarifying the relationships of peoples under all conditions,* 
In rejecting the old peace/war dichotomy of traditional doctrine as arti- 
ficial and abstract and ultimately untrue in the sense of not corresponding 


6195 Hague Recueil 1, 72-74 (1958). 

82 Jessup, ‘‘Should International Law Recognize an Intermediate Status between 
Peace and Wart’? 48 A.J.I.L. 98 (1954). 

62 Tunkin, 95 Hague Recueil 1, at 63-67 and 70-72; 1958 Sovetskii Ezhegodnik 15. 

ee‘*, , . A ‘status of intermediacy’ with its international tension and hostility is a 
dangerous status which may easily lead to war. 

‘‘The introduction in international law of the suggested ‘status of intermediacy’ 
would be a step back. In fact it would mean that peaceful coexistence, whieh is a 
normal state of relations according to contemporary international law, would be re- 
placed by a ‘state of intermediacy’ or, in other words, by the state of ‘cold war’, which 
would be legally accepted as a normal status of international relations.’’ Tunkin, 95 
Hague Recueil 1, 74 (1958), 

e5 Professor Tunkin, as noted, immediately followed his indictment in his Hague 
lectures of Professor Korovin’s views by a more general indictment of the thesis as to 
the ‘‘impossibility of the existence of general international law,’’ which thesis, he 
charged, ‘‘leads objectively to a justification of the ‘position of strength’ policy and of 
the ‘cold war’.’’ Ibid. 60. 

66 Tunkin, ibid. 73-74. 

eT See, in particular, MceDongal, ‘‘Peace and War: Factual Continuum with Multiple 
Legal Congequences,’’ 49 A.J.I.L. 63 (1955). 
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to present-day realities, which are best reflected in the form of a continuum 
between peace and war, Professor McDougal might himself well say that 
the concept of co-existence, if it is to be a meaningful international law 
category, can be no more than a projection of the existing factual condition 
and of the future willingness of the Powers to accept the basic policy of 
minimum order: that unauthorized coercion is not to be used as an in- 
strument of change. Certainly, there is no intention or desire evidenced 
in Professor McDougal’s writings in this area, or for that matter in Dr. 
Jessup’s, to take a ‘‘step back,’’ as Professor Tunkin contends, with the 
purpose or result of ‘‘legally consecrating the situation of international 
tension and ‘cold war,’ which have been created after the Second World 
War by the ‘position of strength’ policy.’ ® 


VII. CODIFIOATION AND PEACEFUL Co-EXISTENOE 


The 1960 Conference of the International Law Association charged its 
own international Committee on Juridical Aspects of Co-existence specifi- 
cally to examine the question of codification of the principles of peaceful 
co-existence for purposes of the 1962 Conference.”° 

Inevitably, codification at the international level,”! raises much the same 
issues, though in far greater intensity of course, as the issue of codification 
at the national level. The great debate of the 19th century over the ques- 
tion of codification of German civil law, initiated by Thibaut and von 
Savigny in 1814 and lasting really until after the effectuation of German 
political unification in 1871, when the final decision to proceed to codifica- 
tion was taken,” is immediately relevant here. As von Savigny pointed out 
in his famous reply to Thibaut’s proposal for a German civil code, the act 
of codification must necessarily be a highly deliberate and careful step, 
preceded by much discussion and study, since an effective codification is by 
inherent nature a rather final, permanent step. In particular, before a 
codification that is likely to be viable can be expected to be achieved in a 
particular society, two important elements must be satisfied: a technical 
element and a political one. The technical element looks to the degree of 
professional legal expertise and sophistication in the society concerned: 
in the world community, a prerequisite to a viable codification of interna- 
tional law, as far as it concerns co-existence, would clearly seem to be, in 
our own law schools and in the Soviet law schools, some far greater 


68 Ibid. 

6996 Hague Recueil 1, 74 (1958). 

10 International Law Association, Report of the Forty-Ninth Conforenee, 1960, at 
362 (1961). 

718ee generally Jennings, ‘‘The Progressive Development of International Law and 
Ita Codification,’’ 24 Brit. Yr. Bk. of Int. Law 304 (1947); Lauterpacht, ‘‘ Codification 
and Development, of International Law,’’ 49 A.J.I.L. 16 (1955); Stone, ‘‘On the 
Vocation of the International Law Commission,’’ 57 Columbia Law Rev. 16 (1957). 

12 Thibaut, ‘‘ Über die Notwendigkeit eines allgemein bürgerlichen Rechts für Deutsch- 
land,’’ in Civilistische Abhandlungen 404 (1814); von Savigny, Vom Beruf unserer Zeit 
fiir Gesetzgebung und Rechtswissenschaft (1814). And see generally Stone, The 
Province and Function of Law 480-438 (1946). 


966 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


degree of exposure to, and training in, the distinctive philosophy of law and 
substantive legal principles, including international law principles, of 
both main competing legal systems, capitalism and Communism. We may 
need to accept frankly the situation that we are dealing in part with a 
question of comparative international law," and that the solution of the 
problem of reconciliation and synthesis of the competing legal systems at 
the international level may lie rather in a jus gentium type of approach 
that looks to selection of the highest common denominator of agreement 
among the principles of the two systems. The principles common to both 
legal systems, selected on this basis, may be more likely immediately to cor- 
respond to a common law of mankind ™ than principles arrived at by other, 
more ambitious, long-range processes of agreement. 

There remains also the political element in codification, adverted to by 
von Savigny. Von Savigny himself warned against a ‘‘premature’’ codifi- 
cation, attempted before a society had reached its full stage of development 
or maturity. Rejecting, as we would, the large strain of historical de- 
terminism and fatalism inherent in von Savigny’s analysis here, his con- 
clusion, nevertheless, that too early or rapid a codification can act as an 
undesirable brake on political development still seems a valid one. Con- 
comitantly with this, all our experience in that special area of national 
codification that is perhaps closest of all to the problems of codification at 
the international law level—national constitution-making—suggests that a 
codification arrived at or attempted without there being a very large de- 
gree of consensus in the society concerned as to fundamental goal values 
which the legal system is to implement and give effect to, is hardly likely 
to be a viable one. On this view, a codification of the law of peaceful co- 
existence would sensibly appear to be a final phase, and not the first 
phase, in legal development. 

Nevertheless, accepting the specific charge of the 1960 Conference of the 
International Law Association to study the question of codification for 
purposes of the 1962 Conference, and avoiding the temptation to adopt 
a purely negative or hostile attitude in the face of the often rather rhetori- 
cal, even demagogical, way in which the Soviet Union has mounted its 
present campaign in behalf of peaceful co-existence, it does seem possible 
to postulate ground rules for action by Western jurists in approaching the 
issue of a codification of the law of co-existence. 

First, the attractions of agreeing formally on a new fundamental decla- 
ration of a general or abstract nature and imagining, thereby, that one’s 
main task is completed, should be resisted. As a continental jurist 
comments: 


78 Compare McDougal and Lasswell, ‘‘The Identification and Appraisal of Diverse 
Systems of Publie Order,’’ 53 AJ.I.L. 1 (1959). 

7™4 Compare, generally, Jenks, The Common Law of Mankind (1958); Alvarez, Le 
Droit International Nouveau dans Ses Rapports avec la Vie Actuelle des Peuples (1959) ; 
McDougal, ‘‘The Comparative Study of Law for Policy Purposes: Value Clarification 
as an Instrument of Democratic World Order,’’ 61 Yale Law J. 9165 (1962). 
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The uselessness of the latter is evident. Its sole purpose is and can 
only be to allow both sides to mobilize their respective partisans and to 
increase both their own enthusiasm and the Russo-American breach.” 


The greater the degree of generality and abstractness, indeed, the more 
likely is any East-West agreement to be a purely illusory one, resting on 
verbal or semantic confusion between the two competing systems.”® It is 
for this reason that the five primary principles of peaceful co-existence, 
currently postulated by Soviet leaders, of themselves serve little practical 
purpose, at least until such time as Soviet writers should supplement this 
catalogue of abstracts by the further elaboration of detailed secondary prin- 
ciples providing clear, objective criteria capable of yielding definite, pre- 
dictable answers in concrete problem-situations. And, accepting the sin- 
cerity and good faith—in the light of the current trends, amply attested to 
by competent Western observers, to legal reform and legal revisionism 
within the Soviet Union and Soviet law itself in the de-Stalinization era "7 
—of the current professions on peaceful co-existence by jurists of the stand- 
ing of Professor Tunkin, he would at least seem to be under some obligations 
to restrain some of his more obstreperous academic colleagues, who some- 
times seem to be at pains to defeat Professor Tunkin’s more pragmatic ap- 
proach to East-West relations right at the outset by setting up all sorts 
of exceptions and qualifications—the (in Jerome Frank’s pungent phrase) 
‘‘weasel words’’-type of exceptions of ‘‘imperialism,’’ ‘‘colonialism,’’ and 
the like—even to the five primary principles of co-existence that Professor 
Tunkin has himself embraced. 


VILI. An OPERATIONAL CODE FOR THE WEST 


The rational approach on the part of Western jurists, at this stage, would 
seem, therefore, to be directed less to arriving at substantive law definitions 
in themselves than to establishing a plan of procedure or ground rules as to 
methods for reaching agreement or compromise on substantive issues in the 
future,’ remembering that, in our own history of legal development in the 
West, substantive law principles have had a habit of developing from the 
adjectival law—coming, so to speak, embedded in the interstices of the law 
of procedure.”® It is possible, in this sense, that, as in our own legal history, 


16 Berlia, ‘‘Le Droit des Gens et la Coexistence Russo-Américaine,’’? 79 Journal du 
Droit International (Clunet) 26, 36 (1952). 
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a prime operational emphasis on issues of legal technique may frequently 
show that what has seemed to be a disagreement over issues of values in the 
abstract has really been no more than a disagreement over techniques or 
methods of achieving or giving effect to those values in concrete problem- 
situations. This is the Western pragmatist approach to law in its best 
sense, and its utility as an operational methodology for approaching inter- 
national law problems in the current era of bipolarization seems especially 
relevant.®° 


It is in this vein that some Western speakers at the 1960 Conference of 
the International Law Association, and now, most recently, the American 
national Committee of the International Law Association on Peaceful Co- 
existence, have suggested that the approach to the drafting of a code on 
peaceful co-existence should not be in terms of an exhaustive listing, but 
rather to establishing priorities as to the major issues requiring regulation 
in the interest of alleviation of tensions.* The specific priorities actually 
chosen by the American national committee è are a blend of substantive 
and what we might call procedurally-based issues; nevertheless they manage 
to range over most of the questions adverted to by Professor Tunkin and 
his colleagues in the recent spate of Soviet writing on peaceful co-existence. 
The current Soviet campaign in behalf of peaceful co-existence rests, as 
has been noted, on certain institutionally-based attitudes involving the 
according of top significance to treaties—specifically bilateral-type East- 
West accords and accommodations—as sources of international law norms: 
correspondingly, there is a consciously avowed purpose on the part of 
the Soviet leaders and their jurists substantially to write down the 
United Nations Organization, and to depreciate also the World Court and 


is a struggle for sovereignty, but how can you study it without knowing something of 
criminal law and criminal procedure? At more than one moment the whole history of 
England seems to depend on what it is possible to describe as a detail of criminal 
procedure—the question whether ‘He is committed to prison per speciale mandatum 
domini regis’, is or is not a good return to a writ of habeas corpus. How can we form 
any opinion about that question unless we know something about the ordinary course 
of criminal procedure? A modern code-maker would very possibly not put the provisions 
of the Habeas Corpus Act into that part of the code which dealt with constitutional law 
—he would keep it for that part which dealt with criminal procedure—still we can see 
that the history of the writ is very truly part of the history of our constitution.’’ 
Maitland, The Constitutional History of England 538-589 (1909). 
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Comparé 1; and see, generally, the present anthor’s discussion, ‘‘Toward the Scientific 
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Hazard (eds.), XXth Century Comparative and Conflicts Law. Legal Essays in Honor 
of Hessel E. Yntema 29 (1961). 

81 International Law Association, Report of the Forty-Ninth Conference, 1960 (1961), 
address by Dr. Martin (United Kingdom), pp. 834-335; address by Professor Hazard 
(United States), ibid. at 841-343. 

82 International Law Association, Report of American Branch Committee on Peaceful 
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other agencies for the settlement and arbitrament of international disputes. 
Even while conceding the frequent virtues of direct negotiation and ‘‘sum- 
mit” diplomacy pointed to bilateral agreements and accords è as methods 
of resolving both specific’ and also more general East-West discords, the 
current Soviet campaign against the United Nations and its agencies and 
also against the historical, custom-based, corpus of international law prin- 
ciples, must be resisted. The American national committee’s according of 
top priority, in the approach to drafting a code of peaceful co-existence, 
to a restatement of the primary obligations of all states to observe the 
United Nations Charter, will undoubtedly find general acceptance and ap- 
proval throughout the West, as will also the committee’s emphasis on the 
resolution of disputes through third parties applying international law. 

In the area of substantive principles, the West must continue to give 
prime importance to the acceptance of the necessity for disarmament, super- 
vised through an adequately worked-out inspection system, and including 
the principle of limitation and control of nuclear weapons and nuclear 
testing. More general, but no less significant because wide-ranging, is the 
West’s interest in the facilitation and promotion of trade and commerce 
and commercial intercourse among the nations,®° and also in the free ex- 
change of information and ideas, transcending the boundaries of the rival 
power blocs. These values—reflecting the open society ideal of Western 
legal philosophy and looking as they do, in Professor McDougal’s phrase, 
to an ‘‘international law of human dignity,” *°—necessarily include accept- 
ance of the obligation of full co-operation by all advanced industrial nations 
in the extending of economie development aid to the new nations, and the 
assisting and fostering, in full association with the United Nations Organi- 
zation, of the attainment of self-government and independence by those 
nations. The West has no need to be sensitive in the face of Soviet charges 
of ‘‘eolonialism,’’ comparing its own inspired record of the postwar years 
of development of its trust territories to full political nationhood and eco- 
nomic and social well-being, to the militarily-maintained Soviet hegemony 
over the satellite countries of Hastern Europe. 
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The further elaboration and refinement and concretization of these sub- 
stantive principles can be allowed to proceed on an empirical basis, to some 
extent determined ad hoc as the problems actually arise, which in part has 
already been the approach in connection with subjects like the codification 
of the law of the sea and, on the whole, the work of the International Law 
Commission. i 

As long as Soviet jurists continue to adhere resolutely to such views on 
co-existence as were recently proclaimed by Professor Tunkin, and to reject 
the sort of approach, originally adumbrated by Premier Khrushchev in 
January, 1961, but apparently abandoned by him by October, 1961, at the 
time of his address to the 22nd Congress of the Party,’ that the policy of 
peaceful co-existence is no more than a ‘‘form of intensive economic, politi- 
cal and ideological struggle of the proletariat against the aggressive forces 
of imperialism in the international arena,” 88 then there seems to be no 
reason why Western jurists cannot sit down seriously with Soviet jurists 
to attempt now what Western jurists have indeed been interested in doing 
ever since the end of the war—in Professor Tunkin’s own words: 


the elaboration and introduction in international law of principles and 
norms aimed at reducing armaments, banning the tests, use and manu- 
facture of nuclear weapons, prohibiting war propaganda, defining ag- 
gression, and other norms aimed at preserving peace, furthering 
friendly relations and co-operation between sovereign and equal 
States.®* 


If the contemporary Soviet propagation of co-existence is a mere tactic in 
what they regard as a death struggle, this might be an effective way of 
exposing their true perspectives. 


87 Khrushchev, op. cit. note 1 above. 
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Press 10. ; 

8695 Hague Recueil 1, 78 (1958). For a further discussion of the Soviet doctrine of 
peaceful co-existence in connection with the development of international law, see Robert 
D. Crane, ‘‘Soviet Attitude toward International Space Law,’’ 56 A.J.I.L. 685, esp. 
pp. 710-723 (1962). 


‘LEGAL BASIS FOR UNITED NATIONS ARMED FORCES 


By Joun W. HALDERMAN 
World Rule of Law Center, Duke University School of Law 


The question of the legal basis for United Nations armed forces is one of 
immense practical significance for the future effectiveness of the organiza- 
tion in keeping the peace. Three times the United Nations has authorized 
armed forces to deal with a threat to the peace. In each instance respon- 
sible authority can be found to say that the United Nations action may have 
averted a third World War. The action in repelling the invasion of South 
Korea, according to Trygve Lie, kept that incident from starting the kind 
of chain of events that we now trace to the Manchurian incident.t The 
formation of the United Nations Emergency Force (UNEF) was a critical 
and perhaps indispensable part of the checking of the Suez invasion, at a 
time when land, sea and naval units were already engaged in hostilities, and 
when the Soviet Union was threatening to send in ‘‘volunteers’’ and use 
rockets. And the creation of the United Nations Force in the Congo 
(ONUC) forestalled what Under Secretary of State Ball pictured as ‘‘a 
confrontation that could lead to another Korean war, that could, in fact, 
blow the flames of a brush fire conflict into the horrible fire storm of nuclear 
devastation.’ ? 

At this writing, there are, as always, incipient trouble spots in Africa and 
Asia with all the potential of the Congo crisis for setting off international 
conflict and, in some cases, with potentialities that look even worse. Is 
the United Nations, within the constitutional framework of the Charter, 
equipped to deal with such potential threats to the peace? 

By this time, with the experience of these three United Nations armed 
forces, it might be thought that we would have a solid legal foundation on 
which to build the particular kind of armed forces needed for any future 
emergency. In part, however, because existing situations did not permit 
these forces to be formed in accordance with prevailing interpretations con- 
cerning the Charter provisions pertaining to the use of force, and in part, 
perhaps, because of the crisis conditions in which these forces were es- 
tablished, their legal basis has been somewhat unclear and unsatisfactory.** 
This causes some present problems, but a more serious difficulty is the in- 
ability to make a confident extrapolation from present theory and practice 
which will show us the potential form, manner of creation, scope of func- 


1 Lie, In the Cause of Peace 346 (1954). 
2Ball, The Elements of Our Congo Policy at 8 (Department of State Publication 
7826, African Series 25, December, 1961). 
2a For consideration of some of these issues, see I.C.J. Advisory Opinion of July 20, 
1962, on Certain Expenses of the United Nations (Art. 17, par. 2, of the Charter), [1962] 
IO. Rep. 161, reported below, p. 1053. 
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tion, and range of methods of a possible future United Nations armed force. 
Specifically, suppose that a Congo-type situation developed in another 
newly independent African country, but that in this instance action was 
vetoed in the Security Council and no invitation from the government of 
the African country was forthcoming, as it was in the case of the Congo. 
Would the United Nations be helpless? Or could the General Assembly 
perhaps create some effective type of force, and dispatch it to the scene 
to prevent a breach of international peace even without an invitation? 

The purpose of this paper is to suggest that there is a satisfactory legal 
basis in the Charter for such United Nations operations as have been taken 
in the past, and as may be required in the future. 

The broad thesis is that substantive legal authority for the establishment 
and deployment of United Nations armed forces is found in Articles 1(1), 
39 and 42 of the Charter. It will be undertaken to show that actions al- 
ready taken by the United Nations involving armed force ean be considered 
as ‘‘collective measures’’ and that, indeed, they must be so considered, since 
other legal explanations are unsatisfactory. It will thus be undertaken to 
clarify what are believed to be misapprehensions concerning the scope of 
United Nations authority in such matters. Such a misapprehension, for 
instance, is believed to be the view that forces of the general character 
of UNEF and ONUC, not being collective measures, are prohibited by the 
Charter from being deployed without the permission of the country or 
countries concerned. The correct rule is believed to include the proposi- 
tions (a) that there is no Charter authority, other than that pertaining to - 
collective measures, for sending out forces such as this, even with the per- 
mission of the countries concerned; (b) that such forces must meet the re- 
quirements of collective measures; and (c) that once they are properly so 
constituted, there is no Charter requirement that permission for the move- 
ment of such forces be obtained. 

On the other hand, there may, of course, be effective requirements to 
this effect laid down by considerations of principle and policy in particular 
cases. The range of action open to the United Nations is conditioned by the 
practical willingness of Member states to support particular measures—by 
contributing troops, for example. However, the problems faced by the re- 
sponsible officials could be lessened to the extent that the legal basis of pos- 
sible United Nations measures can be clarified. 


ARTICLE 1(1) a8 THE SUBSTANTIVE LEGAL Basis FOR UNITED Nations 
ARMED Forors 


The most fundamental grant of power supporting the creation of armed 
forces is contained in Article 1(1) of the Charter: 
The purposes of the United Nations are: 


1. To maintain international peace and security, and to that end: to 
take effective collective measures for the prevention and removal of 
threats to the peace, and for the suppression of acts of aggression or 
other breaches of the peace... . 
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If the Charter said no more than this, unquestionably a complete legal basis 
would exist for the creation and administration of United Nations armed 
forces of the UNEF and ONUC type.* 

Trouble has arisen, in considerable measure, from the failure, from this 
point on, to distinguish the substantive creation of constitutional power 
from the description of particular procedures through which this power may 
be expressed. Too often in the past the preoccupation with finding pre- 
cise procedural authority for a particular armed forces action has obscured 
the more fundamental consideration of the substantive creation of power 
to perform the central function for which the United Nations was created. 

In addition to the underlying substantive provision in Article 1(1), 
there is also relevant substantive content in the following articles: 


Aritcle 39 


The Security Council shall determine the existence of any threat to 
the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance 
with Articles 41 and 42, to maintain or restore international peace and 
security. 


Article 41 


The Security Council may decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions. 
... These may include complete or partial interruption of economic 
relations and of .. . communication, and the severance of diplomatic 
relations. 


Article 42 


Should the Security Council consider that measures provided for in 
Article 41 would be inadequate or have proved to be inadequate, it may 
take such action by air, sea, or land forces as may be necessary to main- 
tain or restore international peace and security. Such action may in- 
clude demonstrations, blockade, and other operations by air, sea, or 
land forces of Members of the United Nations. 


Propose WORKING DEFINITIONS oF ‘‘CoLLEOTIVE MEASURES” 


The argument here advanced centers around the words ‘‘collective meas- 
ures’’ in Article 1(1). If the UNEF and ONUC actions, for example, 
are not ‘‘collective measures,’’ they could not readily fall within the pro- 
visions of this article. At this point, therefore, it is essential to suggest a 
working definition of ‘‘collective measures.’’ The definition here proposed 
is put forward in the full knowledge that there is eminent and even official 
authority which would add or subtract requirements. These arguments will 
be dealt with shortly. The first task is to make an affirmative case in favor 
of the proposed definition. 


3 Beyersted refers to Art, 1(1) in this connection as embracing an ‘‘inherent ca- 
pacity’? of the Organization. ‘‘Can the United Nations Establish Military Forces and 
Perform Other Acts Without Specife Basis in the Charter?’’ 12 Österreichische 
Zeitschrift für Öffentliches Recht 188, 214-215 (1962). 
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It is submitted that the term ‘‘collective measures’’ should be taken to 
apply to measures that satisfy the three following objective tests: (1) They 
are measures taken by the United Nations; (2) They entail the application 
of tangible, as distinct from moral, pressures to international situations; 
(8) They are to be applied only in situations amounting to threats to the 
peace, breaches of the peace or acts of aggression. The obverse of this 
proposition is that all United Nations measures amounting to tangible pres- 
sures should be taken within the framework of the Charter provisions per- 
taining to collective measures. The reason is that the gravity entailed in 
the application of tangible pressures in international situations should rule 
out the undertaking of such measures on the supposed authority of articles 
selected here or there in the Charter. 

The constitutional justification for this set of three tests is, of course, the 
plain language of Article 1(1): ‘‘to take effective collective measures for 
the prevention and removal of threats to the peace.’’ The words ‘‘to take” 
supply the first test, which requires that the action be taken by the United 
Nations and not by its Members independently. The words ‘‘effective col- 
lective measures’’ supply the requirement of the application of tangible 
pressure. Given their normal meaning, these words do not include mere 
moral persuasion, particularly when it is considered that the problem to be 
acted upon is a threat to the peace, breach of the peace, or an act of ag- 
gression. Finally, the words ‘‘for the prevention and removal of threats to 
the peace, and for the suppression of acts of aggression’’ directly set forth 
the third element in the definition, which limits ‘‘collective measures’’ to 
these particularly serious categories of situations. 


Tae ‘‘COLLEOTIVE MEASURES”? TEST APPLIED to Past ACTIONS 


Let us try out this proposed definition on past United Nations actions 
involving armed forces or other tangible pressure. 


Korea 


The second and third elements in the definition are easily satisfied in the 
case of Korea. Tangible pressures were certainly applied, and the threat 
to peace was obvious. Indeed, the Security Council officially found that a 
breach of the peace had occurred,* and the resolution of July 27, 1950, 
recommended such effective assistance to the Republic of Korea ‘‘as may be 
necessary to repel the armed attack and to restore international peace and 
security in the area.’ 5 

The troublesome problem in the case of Korea is the question whether 
it was a measure ‘‘taken by’’ the Organization. The view apparently prev- 
alent at the time, and still widely held, is that the Korean operation was 
not a measure ‘‘taken by” the United Nations. For example, the United 
Kingdom representative in the Security Council said: 

4U.N. Doc. 8/1601, June 25, 1950; Repertoire of the Practice of the Security Council 


1946-1951, at 355 (U.N. Doc. ST/PSCA/1) (U.N. Pub. Sales No. 1954. VIL 1). 
5 UN. Doc. 8/1611, June 27, 1950, ibid. 856. 
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{H]ad the agreements provided for in Article 43 of the Charter been 
concluded ... the action to be taken by the Security Council... 
would no doubt have been founded on Article 42. As it is, however, the 
Council can naturally act only under Article 39, which enables the 
Security Council to recommend what measures should be taken to re- 
store international peace and security.® 


The recommendation being that the Member states take the necessary action, 
the implication of this statement is that the action is taken by the Member 
states and not by the United Nations.” 

This view seems to confuse the substantive content of what is done with 
procedural devices. The true nature of an operation of such importance 
seemingly ought to be determined on the basis of its actual practical con- 
sequences rather than upon the question of its form or the procedure by 
which it is initiated. By this criterion the Korean operation would seem 
to have been a United Nations operation. The moral backing of the Or- 
ganization was conferred, and its responsibility and that of its Members 
were engaged. This view is supported by the affirmation of the General 
Assembly in its resolution of February 1, 1951, of the ‘‘determination of the 
United Nations to continue its action in Korea to meet the aggression.’ ® 
Thus the pre-existing status of the action as a United Nations operation 
seems to have been recognized. As to the question of when and by what 
means it acquired this status, this seems most logically attributable to the 
original Security Council action initiating United Nations sponsorship of 
the operation, notwithstanding that this took the form of a recommenda- 
tion to Member states. Various other evidences that it was a United Na- 
tions operation,® such as its use of the United Nations flag, seem properly 
to be regarded as ancillary, attesting to a status already acquired. 

An additional measure in this case was the General Assembly’s resolution 
of May 18, 1951, recommending that Member states apply an embargo of 
arms and strategic materials against the North Korean and Communist 
Chinese regimes.?° This is certainly tangible pressure of the most obvious 
sort and, although procedurally in the form of a recommendation, it is 


8 U.N, Security Council, 5th year, Official Records, 476th Meeting 3 (U.N. Doc. 8/P.V. 
476) (1950). Accord: Schachter, ‘‘Legal Issues at the United Nations,’’ in Annual 
Review of United Nations Affairs 1960-1961, at 142 (Swift ed., 1961). 

T Professor Leo Gross considers that it is an action of the United Nations at least 
to the extent of obliging Members, under Art. 2(5), to ‘‘give the United Nations every 
assistance in any action it takes in accordance with the present Charter.’’ ‘‘ Voting in 
the Security Council: Abstention from Voting and Absence from Meetings,’’ 60 Yale 
Law J. 209, 254-255 (1951). Professors Julius Stone and Lacharriére consider that the 
operation took place outside the United Nations and had the legal nature of war. Stone, 
Legal Controls of International Conflict 234 (London, 1954); Lacharriére, ‘‘L’Action 
des Nations Unies pour la Sécurité et pour la Paix,’’ 18 Politique Étrangère 307, 
333-334 (1953). 

8 Ros. 498 (V), Feb. 1, 1951, General Assembly, 5th Sess., Official Records, Supp. No. 
20A, at 1 (U.N. Doe. A/1775/Add. 1) (1951). 

9 For a comprehensive compilation, see Gunter Weissberg, The International Status 
of the United Nations 78-105 (1961). 

10 Res, 500 (V), May 18, 1951, General Assembly, 5th Sess., Official Records, Supp. 
20A at 2 (U.N. Doc. A/1775/Add. 1). 
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substantively an action which can be adequately accounted for by deriva- 
tion from the underlying authority to undertake collective measures to 
maintain international peace. 

The General Assembly resolution of February 1, 1951," finding that the 
Communist Chinese regime was guilty of aggression in Korea and affirm- 
ing the determination of the United Nations to continue its action in Korea 
to meet the aggression, seems to have had the effect of making applicable 
to Communist China the United Nations measures already under way to 
meet the original aggression in Korea. The action was taken because the 
Council, which had initiated the earlier measures against the North Korean 
regime, was prevented by the veto from acting to meet the new aggression 
from Communist China. The two parts of this resolution, taken in con- 
junction, scarcely permit of interpretation as being anything other than an 
application of collective meagures and seem to render unrealistic the view 
that the Korean operation was not a United Nations measure. 


Arms Embargo in Greek Case 


On November 18, 1949, the General Assembly made a recommendation to 
Member states that they impose an embargo of war materials against Al- 
bania and Bulgaria because of activities of those countries deemed to be a 
threat to the independence and territorial integrity of Greece.1* This ac- 
tion fits the definition of ‘‘collective measures’’ here suggested. 

In the first place, it is an action ‘‘taken by’’ the United Nations under 
the line of reasoning developed in connection with the Korean operation. 
As to the second test, embargoes constitute tangible pressures on states and 
are a type of collective measures specifically enumerated in Article 41 of 
the Charter. As to the third test, the existence of a breach of the peace was 
known to the world and was explicitly recognized in the resolution under 
discussion where it calls upon Yugoslavia, Bulgaria and Albania to cease 
making their territories available as a base for armed action against the 
Greek Government.” 


Untied Nations Emergency Force (UNEF) 


The only instance in which the General Assembly has initiated the use of 
armed force was in connection with the Suez crisis of 1956. When the 


11 Res. 498 (V), note 8 above, 

12 Res. 288 (IV), General Assembly, 4th Sess., Official Records, Resolutions 9 (U.N. 
Doo. A/1251) (1948). 

18 The Assembly ’s Res. 39 (I), Dec. 12, 1946, recommending that Member states with- 
draw their ambassadors and ministers from Spain (General Assembly, Ist Sess., Official 
Records, Resolutions (2nd Pt.) 63-64 (U.N. Doc. A/64/Add. 1) (1947)), shared some 
of the characteristics of the embargo resolutions in the Korean and Greek cases. While 
not comprising full ‘‘ diplomatic sanctions’? (which is specifically authorized in Art. 41), 
it was the application of a modified form of this type of pressure, directed against the 
Spanish Government and in favor of its replacement by a more democratic regime. The 
resolution does not conform to the objective criteria of collective measures here under 
discussion since, according to a finding of a subcommittee of the Security Council, the 
situation to which it was directed did not constitute a threat to the peace. Report of 


1962] LEGAL BASIS FOR UNITED NATIONS ARMED FOROES 977 


Security Council proved unable to act in the matter because of the veto, 
the General Assembly met to consider the crisis upon the call of seven mem- 
bers of the Council in accordance with a procedure outlined in the ‘‘ Uniting 
for Peace” Resolution. By resolution of November 4, 1956,1* the General 
Assembly asked the Secretary General to prepare plans for an emergency 
international United Nations force to secure and supervise the cessation of 
hostilities which had been called for in an earlier Assembly resolution." 
The Assembly proceeded to authorize the formation of UNEF along the 
lines recommended by the Secretary General pursuant to this request.?* 

This force meets the three tests proposed as indicating a valid concept of 
‘*eollective measures.’’ The first test is satisfied, since this measure was 
taken by the United Nations. It is true that the force was recruited by 
means of voluntary contributions of states and that, in this respect, the 
action of the Assembly was recommendatory and in no way encroached 
upon the exclusive prerogative of the Security Council to order states to 
participate in collective measures. However, the Assembly also employed 
directly operative decisions, not recommendations, in initiating the force, 
in ordering its deployment and in providing for its continuing control by 
the United Nations.** It is therefore impossible to regard the operation as 
resting wholly upon the Assembly’s power of recommendation. Although 
some authorities attribute it to this basis of Charter authority, the United 
Nations itself does not appear to have done so.” 


the Sub-Committee on the Spanish Question, May 31, 1946, Security Council, 1st Year, 
Official Records, 1st Ser., Spec. Supp., Rev. ed. 8 (U.N. Doc. 8/75). 

14 Res. 998 (ES-I), General Assembly, 1st Em. Spec. Sess., Official Records, Supp. No. 
1, at 2 (U.N. Doc. A/3354). 

15 Res. 997 (ES-I), ibid. 

16 Legal problems involved in the establishment of UNEF are discussed in the Report 
of the Committee on Study of Legal Problems of the United Nations, in 1957 Proceed- 
ings, American Society of International Law 208-229. 

17 Decisions such as the following led to the establishment, organization and deploy- 
ment of the Force: Establishment of the U.N. Command for UNEF, Res. 1000 (ES-I), 
Noy. 5, 1956, General Assembly, Ist Em. Spec. Sess., Official Records, Supp. No. 1, at 
2-3 (U.N. Doc. A/8854); Appointment of the Chief of the Command, ibid.; Authoriza- 
tion of the latter to recruit an officer corps (ibid.) and to proceed with the full or- 
ganization of the Force, Res. 1001 (ES-I), Nov. 7, 1956, ibid. at 3; Approval of the 
guiding principles and definitions of functions of the Force as expounded in a report of 
the Secretary General, ibid.; Authorization of the Secretary General to issue regulations 
and instructions for the Force and to take necessary executive and administrative 
measures, tbid. 

18 Hula, ‘‘The United Nations in Crisis,’? 27 Social Research 387, 418 (1960). To 
similar effect see Goodrich and Rosner, ‘‘The United Nations Emergency Force,’’ 11 
International Organization 418, 418 (1957); Sohn, ‘‘The Authority of the United Na- 
tions to Establish and Maintain a Permanent United Nations Foree,’’ 52 A.J.I.L. 229, 
234 (1958). 

19 An implication that the action was recommendatory might be drawn from the state- 
ment in the Secretary General’s early report on the Force, dated Nov. 6, 1956, that it 
was formed on the basis of a decision reached under the ‘‘ Uniting for Peace’? Resolu- 
tion. Second and Final Report of the Secretary General on the Plan for an Emergency 
International United Nations Force Requested in the Resolution adopted by the General 
Assembly on 4 November, 1956, General Assembly, Ist Em. Spec. Sess., Official Records, 
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The second test, that of application of tangible pressures, is also met, 
since UNEF had the authority to employ force in defense of assigned posi- 
tions. The original description of UNEF’s terms of reference left the 
question of its right to use force rather vague. Thus the Secretary Gen- 
eral’s report on the force, dated November 6, 1956, stated : 


It would be more than an observers’ corps, but in no way a military 
force temporarily controlling the territory in which it is stationed; nor, 
moreover, should the Force have military functions exceeding those 
necessary to secure peaceful conditions on the assumption that parties 
to the conflict take all necessary steps for compliance with the recom- 
mendations of the General Assembly. . . .?° 


This left the question: What would be the position if states did not comply 
with the recommendations of the General Assembly? Although the Sal- 
vadoran Delegation raised this question during the discussion in the Gen- 
eral Assembly,™ the point was not pressed and there seems to have been 
little attention devoted to the question of UNEF’s powers with respect to 
the use of force. There has been a tendency among writers to regard it as 
somewhat similar to an observer corps.?? 

However, during the discussion in the Security Council of the Lebanese- 
Jordanian crisis of 1958, the fact became inescapable that if an armed force 
is to assert more than moral pressure in an international situation, it must 
at least possess the power to defend its assigned positions.?? Later that 
year, in the Secretary General’s report on UNEF dated October 9, 1958, it 
is explicitly and officially stated that UNEF has this power: 


Plenary Meetings and Annexes: Annexes, Agenda Item No. 5, at 19, 20 (U.N. Doe. 
A/8302) (1956). The resolution referred to provides only for recommendatory action 
on the part of the General Assembly. However in the later report of Oct. 9, 1958, it is 
merely indicated that UNEF was formed at a meeting called pursuant to the terms of 
the ‘‘Uniting for Peace’’ Resolution. United Nations Emergency Force: Summary 
Study derived from the establishment and operation of the Force: Report of the Secre- 
tary General, Oct. 9, 1958, General Assembly, 18th Sess., Official Records, Annexes, 
Agenda Item No. 65 at 8, 10 (U.N. Doc. A/3948) (1958). 

20 Recond and Final Report, note 19 above, at 21. 

21 General Assembly, lst Em. Spec. Sess., Official Records, Plenary Meetings 119-120 
(U.N. Doe. A/P.V. 667) (1956). 

22 Schachter, loo. oit., note 6 above, at 142; Sohn, note 18 above, at 284-235; Chau- 
mont, ‘*lua Situation Juridique des Etats Membres à l’Egard de La Force d’Urgence 
des Nations Unies,’’ 4 Annuaire Frangais de Droit International 399, 408-409 (1958). 
See also Frye, who regards UNEF as an extension of the General Assembly’s powers 
in the field of peaceful settlement of disputes: A United Nations Peace Force 13 (1957). 

28 The Secretary General, in discussing with the Council possible methods of protecting 
the independence and territorial integrity of Lebanon, and of preventing infiltration of 
Lebanese borders, referred to a U. 8. proposal, which had just been defeated by the 
veto, that an armed force be established and deployed by the Council for this purpose. 
The Secretary General indicated that such a force would be of the UNEF type, and 
while he emphasized its essentially defensive nature, he also reiterated the U. 8. 
representative’s description of the proposed force as being empowered ‘‘to fire in self- 
defense in performance of [its] duties to prevent infiltration and to protect the integrity 
of the Lebanon.’’ Security Council, 13th Year, Official Records, 835th Meeting 8 (U.N. 
Doe. 8/P.V. 835) (1958). 
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[M]en engaged in the operation may never take the initiative in the 
use of armed force, but are entitled to respond with force to an attack 
with arms, including attempts to use force to make them withdraw 
from positions which they occupy under orders from the Commander, 
acting under the authority of the General Assembly and within the 
scope of its Resolutions. . . 24 


This right to defend assigned positions is of a different order from the 
mere right of physical self-defense against wrongful attack normally pos- 
sessed by any individual or group. An observer group, if it found itself 
under attack, would normally have such a right of self-defense. A ‘‘United 
Nations guard’’ assigned to an observer group or other United Nations mis- 
sion might have the object of assisting the mission to defend itself in case 
of need. What places UNEF on an entirely different basis, and gives it a 
new dimension, is its right to fight and use physical armed force, not merely 
to defend itself, but to defend positions as such. 

The third test of ‘‘collective measures’’ is quickly accounted for in this 
instance, since the existence of a breach of the peace in the Suez crisis was 
known to the world. UNEF was, indeed, called into being to supervise a 
cease-fire which had been called for in an earlier Assembly resolution. 


United Nations Force in the Congo (ONUC) 


Pursuant to the request of the Congolese Government,*> and to the 
recommendation of the Secretary General,?* the Security Council on July 
14, 1960, authorized the Secretary General to furnish military assistance to 
that country until such time as its own security forces were in a position to 
fulfill their tasks.?7. This assistance was to be furnished in consultation with 
the Government of the Congo. The Secretary General accordingly super- 
vised the establishment of the U.N. Force, which was formed of troops 
voluntarily contributed by Member states, and arranged for its organiza- 
tion and deployment under United Nations command. Except for being 
authorized by the Security Council instead of the General Assembly, the 
Force was thus essentially like UNEF in the manner of its establishment 
and organization. 

The three tests of ‘‘collective measures’’ here proposed are readily 
satisfied in the case of ONUC. As to the test of being ‘‘taken by’’ the 
United Nations, this operation was placed under a United Nations com- 


24 United Nations Emergency Force, note 19 above, at 31. Reports such as this by the 
Secretary General, in which he acted under instructions in formulating the principles ap- 
plicable to UNEF (and later of the U.N. Foree in the Congo), generally received the 
explicit or implicit approval of the Assembly or Council, and are herein regarded as 
representing official U.N. positions except as otherwise indicated. 

25 Telegrams dated July 12 and 13, 1960, from the President and Prime Minister of 
the Republic of the Congo to the Secretary General, Security Council, 15th Year, Official 
Records, Supp. July-Sept., 1960, at 11 (U.N. Doe. 8/4382) (1960). 

26 Security Council, 15th Year, Official Records, 873d Meeting 8-5 (U.N. Doc. 8/P.V. 
873) (1960). 3 

217 U.N. Doe. 8/4387, July 14, 1960, Security Council, 16th Year, Official Records, Supp. 
July-Sept., 1960, at 16 (1960). 
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mand which was exercised under control of the Secretary General, pur- 
suant to Security Council resolutions adopted from time to time. The sec- 
ond test, involving application of tangible pressures, was, in the early 
stages, satisfied in the same way as it was in the case of UNEF. In an 
early report on the matter, the Secretary General stated that ONUC, like 
UNEF, possessed legal authority to defend positions held under authority 
of its commander.** However, by a later resolution of February 21, 1961,” 
the Security Council urged that the United Nations take all appropriate 
measures to prevent the occurrence of civil war in the Congo, including, 
‘if necessary’’ and ‘‘in the last resort,” the use of force. This provision 
conferred upon ONUC at least a limited power of initiative and, to this 
extent, took it out of the strictly defensive rôle to which it had previously 
been limited. The same resolution urged ‘‘that measures be taken’’ for the 
immediate withdrawal and evacuation from the Congo of the category of 
personnel generally referred to as ‘‘mercenaries.’’ This. provision stated 
the policy of the United Nations, but was later held not to constitute au- 
thority for enforcement measures by ONUC.: Such authority was, how- 
ever, given by the Security Council’s later resolution of November 24, 
1961.81 

As to the third test, the Secretary General described the juridical bases 
of the operation as follows: 


[I]t was the breakdown of those instruments [of government for the 
maintenance of order] which had created a situation which through 
its consequences represented a threat to the peace and security justify- 
ing United Nations intervention on the basis of the explicit request 
of the government... .*” 


This report has been explicitly approved and ‘‘thus—together with later 
stands taken by the Security Council and General Assembly-—represents an 
authoritative interpretation of the position of the United Nations.” 33 A 
finding of a threat to the peace is also contained in an Assembly resolution 
of April 15, 1961, which begins by stating that the Assembly is ‘“‘gravely 
concerned at the danger of civil war and foreign intervention and the 
threat to international peace and security.’’ 

The three elements, then, of action ‘‘taken by the United Nations,’’ the 
application of tangible pressure, and a threat to the peace, are thus clearly 
present in the Congo operation. 


28 Firat Report by the Secretary General on the Implementation of Security Council 
Resolution 8/4387 of 14 July, 1960, July 18, 1960, Security Council, 15th Year, Official 
Records, Supp. July-Sept., 1960 at 16, 19-20 (U.N. Doc. 8/4389) (1960). 

29 U.N. Doc. 8/4741, Feb. 21, 1961. 80 Seo text accompanying note 52 below. 

31 U.N. Doc. 8/5002, Nov. 24, 1961. 

32 First Report by the Secretary General on the Implementation of Security Council 
Resolution 8/4387 of 14 July, 1960, note 28 above, at 17. 

38 Annex VII to Report of the Secretary General on Certain Steps Taken in Regard 
to the Implementation of the Security Council Resolution Adopted on 21 February, 
1961, at 2 (U.N. Doe. 8/4752, Feb. 27, 1961). 

84 Res. 1600 (XV), General Assembly, 15th Bess., Official Records, Supp. No. 164A, 
at 17, 18 (U.N. Doe. A/4684/Add. 1) (1961). 
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Such United Nations operations as those in Korea, the Suez area and the 
Congo, and such other measures as the arms embargoes recommended in 
the Greek and Korean cases, would thus seem to conform to the criteria 
herein deemed to represent a valid definition of ‘‘collective measures’? pur- 
suant to an objective view of Charter provisions dealing with this subject. 
It remains to be seen, however, whether this view of the matter can be sus- 
tained in the light of a more detailed consideration of applicable Charter 
provisions. 


CoLLECTIVE MEASURES AND ENFORCEMENT MEASURES 


One of the principal obstacles to the view of collective measures advanced 
in the present paper is the prevailing idea that ‘‘collective measures’’ are 
to be equated with ‘‘enforcement measures,” in the sense of measures di- 
rected against states which threaten or breach international peace and se- 
curity. The effect would be to narrow the scope of Articles 1(1), 39, 41 
and 42 to ‘‘enforcement measures,” and this in turn would make it im- 
possible to account for the initiation of UNEF and ONUC under these pro- 
visions. The consent of the states concerned forms a part of the juridical 
base of these operations. They are forbidden to intervene in domestic 
conflicts. That they conform to the general non-interventionist rôle of the 
United Nations, as prescribed by Article 2(7) of the Charter, has been 
emphasized in official descriptions of their réles. 

It is, of course, quite understandable that this interpretation of the 
meaning of ‘‘eollective measures’’ became predominant, since action in the 
nature of ‘‘enforcement measures’’ was the only kind of action anyone 
thought of until probably the Lebanese-Jordanian crisis of 1958.°° UNEF 
had, meanwhile, been established, but there had apparently been little 
thought that it might impinge upon the Charter concept of ‘‘collective 
measures.’’ However, when it became necessary to think of a possible force 
to be created by the Council, to serve purposes similar to those of UNEF, 
the question of Charter justification came into focus with respect to such 
forces formed either by the General Assembly or Security Council. Since 
they were contemplated as performing functions quite different from those 
normally associated with ‘‘enforcement measures,’’ and since troops for 
these forces had to be obtained by voluntary contributions from Member 
states, it is natural that an effort was made to find a different basis for 
them than one normally associated with the forcible suppression of 
aggression. 

The language of the Charter seems to permit of a broader interpretation 
of ‘‘collective measures” than the one just referred to as representing the 
prevailing view. The phrase used in Article 1(1) is ‘‘collective measures.’’ 
The word used in Articles 39, 41, and 42 is ‘‘measures.’’ The term ‘‘en- 
forcement measures’’ is not employed in these articles, which are the ones 
which define the concept of collective measures. 

“Enforcement measures” are referred to elsewhere in the Charter, most 
importantly, perhaps in Articles 2(7) and 53, which seem clearly to con- 


85 Bee note 23 above. 
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template situations involving the application of measures against states. 
Thus in Article 2(7), which incorporates the principle of non-intervention 
in the Charter, the concluding phrase provides that ‘‘this principle shall 
not prejudice the application of enforcement measures under Chapter 
VII.” The proviso seems intended to make it clear that the principle of 
non-intervention could not interfere with or hamper the employment of en- 
forcement measures in proper cases. In Article 53 the provision is that ‘‘no 
enforcement action shall be taken under regional arrangements or by 
regional agencies without the authorization of the Security Council.”’ 

For purposes of the present discussion, of course, the important articles 
are those which authorize the United Nations to apply tangible pressures in 
international situations. The phraseology there used—‘‘collective meas- 
ures’’—-seems clearly broad enough to embrace measures like UNEF and 
ONUC. Such operations, at first glance, may seem to involve attempted 
compromises between the concepts of ‘‘enforcement measures’’ and of ‘‘non- 
intervention.’’ This apparent contradiction ** disappears, however, in light 
of the consideration that the United Nations is here undertaking to deal 
with ‘‘situations’’ involving threats to peace without taking measures 
against states. There appears to be no inherent juridical inconsistency in 
such measures being taken on the territory of one or more states, with their 
consent, and with the principle of non-intervention being interposed as an 
insulating barrier between the United Nations operations and states with 
which such measures may come in contact. 

Specifie Charter language sustains this view.’ - Article 1(1), which de- 
scribes collective measures in the context of the major purpose of the Or- 
ganization of maintaining peace and security, provides that such measures 
may be used for preservation of the peace and to deal with threats to the 
peace. According to this language, collective measures would not need to 
be directed against states. Article 39 is in accord with Article 1(1) in this 
respect, for it provides that measures under Article 41 or 42 may be ap- 
plied to deal with threats to the peace. Since Article 42 provides for the 
application of armed force, these articles seem expressly to provide that 
force may be used to deal with threats to peace as distinguished from actual 
breaches. Nowhere in the Charter is there any requirement that such force 
must be directed against states. 

Articles 1(1) and 89 thus endow the Organization with considerable lati- 
tude in the choice of measures employed to deal with varying situations. 
There is evidence in the record to indicate that the drafters of the Charter 
made this provision deliberately and intended it to be used. This was indi- 
cated in a discussion that took place concerning the provision of Article 89, 


86 There appears to be, in fact, no contradiction in principle between ‘‘ collective 
measures’’ and the rule of non-intervention. The former are, by definition, concerned 
wholly with international situations while the latter applies to ‘‘easentially domestic’? 
matters, 

87 E. M. Miller is in accord as far as concerns specific language, but holds that it was 
not the kind of armed force contemplated in the corresponding Charter articles, Miller, 
‘Legal Aspects of the United Nations Action in the Congo,’’ 55 A.J.LL. 1, 7-8 (1961). 
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originally suggested in the Dumbarton Oaks Proposals, giving the Council 
the discretion either to make recommendations or decide upon collective 
measures in the event of a threat to the peace or breach of the peace. The 
principal concern of several delegations was to assure that effective enforce- 

- ment measures would always be applied in case of an actual breach of the 
peace. They proposed that such measures should be mandatory in the event 
of aggression, and, to this end, the question of formulating a definition of 
aggression was considered. The significant fact for present purposes is 
that it was deliberately decided that it would be preferable to leave to the 
discretion of the Security Council the decision as to which type of meas- 
ure would be most appropriate in a given case. The Chinese Delegation, 
for example, defending the original concept of the Dumbarton Oaks Pro- 
posal, said in effect: 


Because it was not possible in every case to distinguish between a 
threat to the peace and a rupture of the peace, it was safer not to 
authorize one kind of Council action for a threat and another for a 
rupture. The wiser course was to leave the evaluation of the situation 
to the Council.** 


Committee III/3 upheld this point of view. Its report to Commission IIT 
stated : 


The Committee believed that this [proposed] distinction, which had the 
merit of clarity, might endanger the Council’s free discretion as pro- 
posed in the text of Dumbarton Oaks. Too rigid a distinction between 
threats to the peace and attempts against the peace, or acts of aggres- 
sion, appeared to the Committee to be in contradiction with the pre- 
vious decision to avoid a definition of aggression and with the general 
spirit of the Charter.*° 


The Security Council was thus deliberately intended to have and to exer- 
cise the full degree of latitude provided in Article 39 of the Charter. It 
does not need to use force to deal with an actual aggression if it feels that 
measures short of force, provisional measures or mere recommendations 
would be more appropriate or effective; on the other hand, it might employ 
armed force in situations involving no more than ‘‘threats’’ to peace and 
security. The language of the Charter thus seems to permit an interpreta- 
tion of ‘‘collective measures’’ broader than ‘‘enforcement measures,” and 
one which would embrace such operations as UNEF and ONUC, which are 
not directed against states. 

Within the broad concept of ‘‘collective measures,’’ it is possible to en- 
vision juridical sub-categories including, of course, ‘‘enforcement meas- 
ures.” These might be useful in some situations, by contributing to the 
clear delineation of the boundaries within which forces of limited scope are 
required to operate by their terms of reference. It would be undesirable, 
however, to allow such sub-categories to acquire the kind of rigidity that 
would impair the latitude of the United Nations in tailoring its collective 


38 Doe. No. 628, TII/3/33, 18 U.N.C.I.O. Does. 879, 880 (1945). 
39 United Nations Conference on International Organization: Selected Documents 764 
(1946). 
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measures to meet the needs of particular situations. To illustrate this 
danger, reference may be made to the suggestion made within the United 
Nations, prior to the formation of ONUC, that forces of this general type 
to be formed by the Council should be linked with UNEF and placed in a 
distinct category apart from Chapter VII of the Charter.“ Later, ONUC 
was formed, apparently under the authority of Chapter VII, but still cate- 
gorized as strictly defensive and non-interventionist in character. Subse- 
quently, while still retaining this essential character, ONUC was authorized 
to take the initiative in the use of force in respect to certain limited and 
carefully defined subjects. Within the framework of possible sub-categories 
of collective measures, ONUC thus could be said to have evolved into an 
entity belonging primarily to the ‘‘non-interventionist’’ sub-category but 
partaking to some extent of the characteristics of an ‘‘enforcement meas- 
ure.” The Council has thus used all necessary flexibility in defining the 
rôle and mission of ONUC, but might have been hampered in doing so by 
too rigid applications of such concepts as the ‘‘UNEF-type force” and 
‘‘non-interventionist’’ operations. 


PROCEDURAL Questions AFFECTING INITIATION OF CoLLECTIVE MEASURES 


Another obstacle in the path of the proposed formulation concerning the 
nature of collective measures is the prevailing belief that the Security 
Council is legally empowered to initiate ‘‘collective measures” only by 
means of binding orders on Member states. It should be pointed out that, 
while the question of the inherent meaning of ‘‘collective measures’’ in 
relation to ‘‘enforcement measures’’ has substantive content, the question 
now to be discussed is essentially a procedural matter. 

That the Council would normally act through binding orders was prob- 
ably the general expectation of the framers of the Charter. States were, 
of course, expected to conclude agreements with the Security Council under 
Article 43 of the Charter as to the ‘‘numbers and types of forces, their de- 
gree of readiness and general location, and the nature of the facilities and 
assistance to be provided’’ on the ‘‘call’’ of the Council It seems clear that 
states were only to be legally bound to. contribute troops and other facili- 
ties in accordance with the agreements contemplated in Article 48.44 Since 
this rather elaborate procedure was provided in the Charter, it was perhaps 
natural for the idea to grow up that it was the only possible procedure by 
which the United Nations could use force. However, because of the ‘‘cold 
war,’’ it has been impossible to conclude the agreements contemplated by 
Article 48 and, since the Council was thus prevented from acting accord- 
ing to the procedure generally contemplated, it is perhaps not surprising 
that the idea was advanced and generally accepted that the action in Korea 
could not be a ‘‘collective measure’’—that it was, instead, a recommenda- 


” 40 See note 47 below and accompanying text. 

41 Sohn, note 18 above, at 237; Schmidt, ‘‘The Charter of the United Nations: An 
Instrument to Re-Hstablish International Peace and Security?’’ 88 Indiana Law J. 322, 
337 (1958); Seyersted, note 8 above, at 216. 
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tion to the Member states. The traditional view was thus perpetuated, so 
that, when the need for ONUC emerged in the midst of a crisis, it would 
have been very difficult for the responsible authorities to have claimed that 
it was a ‘‘collective measure.’? Compounding the difficulty, of course, was 
that other facet of the problem which holds that ‘‘collective measures’’ are 
‘enforcement measures,” which ONUC was definitely not intended to be. 

However, the terms of the Charter do not seem to make it mandatory that 
collective measures be initiated by binding orders of the Council based on 
Article 43. In the case of ONUC, for example, the Council’s-action in initi- 
ating the operation seems to be well within its powers under Article 39 to 
“decide what measures shall be taken’’ to deal with a situation deemed to 
constitute a threat to international peace, and under Article 42 to ‘‘take 
such action by air, sea, or land forces as may be necessary to maintain... 
international peace and security.’’ In this case, it will be recalled, the 
Council did not order that states participate in the operation, the force 
being recruited by means of voluntary contributions of Member states. In 
such situations Article 42 seems to stand very well by itself as a specific 
source of authority enabling the Council to proceed to the application of 
armed force.# 

Some difficulty with respect to this interpretation is posed by the lan- 
guage of Article 106 which provides: 


Pending the coming into force of such special agreements referred to 
in Article 43 as in the opinion of the Security Council enable it to begin 
the exercise of its responsibilities under Article 42, the parties to the 
Four-Nation Declaration, signed at Moscow, October 30, 1943, and 
France, shall . . . consult . . . with a view to such joint action on 
behalf of the Organization as may be necessary for the purpose of 
maintaining international peace and security. 


According to the interpretation just referred to in connection with Article 
43, this article is not needed to enable the Council to fulfill its responsibil- 
ities under Article 42. This was demonstrated in the Korean case, when 
forces were recruited through voluntary contributions, and has again been 
demonstrated in the case of ONUC. Article 106 was obviously a transi- 
tional and temporary provision, and since no Article 43 agreements have 
been required, the interim period contemplated by Article 106 has long 
since expired. 

The question must then be considered whether the power of ‘‘decision’’ 
in Articles 39 and 42 of the Charter is applicable to that vital aspect of the 
ONUC operation which concerns the recruitment of troops for the Force. 
In this respect the United Nations relied upon voluntary contributions from 
Member states and its action was in effect recommendatory. This was also 
the case of the earlier Korean operation, although in that case the entire 
operation proceeded on the basis of recommendations from ‘the Council. As 
indicated above, the Korean operation seems to be widely regarded as 


#3 Schachter, ‘‘The Place of Law in the United Nations,’’ in 1950 Annual Review of 
United Nations Affairs 221 (Eagleton and Swift, editors, 1951). See also comment of 
Professor Hayton in Schachter, loo. cit. note 6 above, at 156. 


986 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol, 56 


founded upon the power of recommendation conferred upon the Council 
in Article 39. 

It is believed that answers to such questions should be sought in terms 
of clear and substantive authorizations for the taking of collective meas- 
ures, if this is at all possible. Pursuant to this proposition, the source of 
authority should be sought in Articles 1(1), 39, 41 and 42, which appear 
to contain the basie provisions defining collective measures and providing 
for their application. 

Article 39, it will be observed, contains, side by side, substantive authori- 
zations enabling the Council to ‘‘make recommendations’’ or to ‘‘decide 
what measures shall be taken’’ in order to deal with threats to the peace, 
breaches of the peace or acts of aggression. While the recommendatory 
power thus provided has been relied upon as the source of authority for 
United Nations action in the Korean case, it does not seem in fact de- 
signed to serve as the substantive Charter authority for collective meas- 
ures. As far as its substantive (as contrasted with its procedural) aspect 
is concerned, the power of recommendation is very broad in scope, but its 
force and effect when applied to disputes and situations are limited to the 
application of moral pressure. ‘‘Collective measures’’ stand in contrast, 
since they involve the application of tangible pressures, and are corre- 
spondingly limited in scope to situations constituting threats to the peace, 
breaches of the peace and acts of aggression. This distinction appears to be 
made clear in the following interpretative comment incorporated in the 
report of Committee ITI/3 of the San Francisco Conference,** which drafted 
Article 39. The comment refers to Sections A and B of Chapter VII of 
the Dumbarton Oaks Proposals; Section A became Chapter VI of the 
Charter and Section B became Chapter VII: 


In using the word ‘‘recommendations’’ in Section B as already found 
in paragraph 5, Section A,** the Committee has intended to show that 
the action of the Council so far as it relates to the peaceful settlement 
of a dispute or to [of 9*5] situations giving rise to a threat of war, a 
breach of the peace, or aggression, should be considered as governed 
by the provisions contained in Section A. Under such an hypothesis, 
the Council would in reality pursue simultaneously two distinct actions, 
one having for its object the settlement of the dispute or the difficulty, 
and the other, the enforcement or provisional measures, each of which 
is governed by an appropriate section in Chapter VIII.“ 


4812 U.N.O.1.0. Does. 507 (1945). 

44 The corresponding provision of the Charter is Art, 86(1), in Ch. VI (on ‘‘ Pacific 
Settlement of Disputes’’), which reads: ‘‘The Security Council may, at any stage of a 
dispute of the nature referred to in Article 83 or of a situation of like nature, recommend 
appropriate procedures or methods of adjustment.’’ 

45 The original French text of the Committee’s Rapporteur, M. Paul-Boncour, is: 
‘‘ règlement pacifique du différend ou de la situation.’’ Doc. No. 881 (French), I1T/3/46, 
12 U.N. 0. I. O. Docs. 622 (1945). 

46 The ensuing paragraph of the comment, not reproduced here, makes it clear that the 
diseretionary authority to resort to procedures of peaceful settlement or to invoke 
provisional measures in no way derogates from the duty of the Council to employ all 
necessary measures, including the possible use of force, in the event of actual aggression 
or other breach of the peace. 
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Once collective measures have been decided upon and it is merely a ques- 
tion of procedure for implementing them, it would seem entirely appropri- 
ate to utilize recommendations or any other procedures compatible with the 
Charter. 

In this view the Council would have initiated both the Korean and Con- 
golese armed operations pursuant to its authority to make decisions under 
Article 39. In the former case it would have adopted the procedure of 
recommendation for carrying out the decision; in the latter it would have 
exercised its option of acting partly by recommendation and partly by 
decision, the latter having the procedural aspect of instructions to the 
Secretary General. 


Unorrtain Cuarrer Basis or ONUC 


Probably because of the identification of ‘‘collective measures’’ with ‘‘en- 
forcement measures,’’ as well as because of the prevailing notion that the 
Security Council can invoke such measures only by means of binding orders 
on states, ONUC has been held not to be a collective measure. Although 
several theories have been advanced to explain its basis in the Charter, none 
of these has appeared to be entirely satisfactory, and the force has con- 


tinued to occupy a rather uncertain and unsatisfactory position in this 
respect. 


ONUC was the first force similar to UNEF to be formed by the Security 
Council. Prior to its formation, however, and in anticipation of the pos- 
sible need for such forces in the future, an effort had been made to establish 
that such forces would be linked with UNEF in a separate category apart 
from Chapter VII.“ This concept of what may be called the ‘‘UNEF- 
type” force was partially abandoned when ONUC was established, since 
this force seems to have been recognized from the outset as finding its 


47 This line of thought was evidently precipitated by the proposal that the Council 
should establish an armed force to play a réle in the Lebanese-Jordanian crisis of 1958. 
See note 23 above, In the Secretary General’s report on UNEF of Oct. 9, 1958, the 
distinction is noted in par. 179 between UNEF-type operations and combat operations, 
and it is said that the latter ‘‘would require a decision under Ohapter VII of the Oharter 
and an explicit, more far-reaching delegation of authority to the Secretary-General than 
would be required for any of the operations discussed here.’’ United Nations Emergency 
Force, note 19 above, at 31. A more affirmative description of the concept of the 
‘“‘UNEF-type’’ force is contained in the Secretary General’s annual report on the work 
of the organization, 1957-1958: 

“It should, of course, be clear that any such force, unless it were to be called into 
being by the Security Council under Ohapter VII of the Charter, must constitutionally 
be a non-fighting force, operating on the territories of the countries concerned only 
with their consent and utilized only after a decision of the Security Council or the 
General Assembly, regarding a specific case, for those clearly international purposes 
relating to the pacific settlement of disputes which are authorized by the Charter... .’’ 
General Assembly, 13th Sess., Official Records, Supp. No. 1A at 2 (U.N. Doc. A/3844/ 
Add. 1) (1958). In an oral statement to the Assembly on Nov. 6, 1958, the Secretary 
General confirmed the implication of this statement that a force of this type, formed by 
the Council, wonld find its Charter authority in Ch. VI. Ibid. Spec. Pol. Committee 63 
(U.N. Doe. A/BPO/SR. 100) (1958). 


988 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


Charter authority in Chapter VII.** While it was indicated at the same 
time that UNEF and ONUC might be regarded as a separate category of 
operation in sharing common rights and limitations with respect to the 
use of force,** this connection could not be continued in view of the neces- 
sity which developed of enlarging ONUC’s powers in this respect. 

However, these developments with respect to ONUC did not lead to the 
conclusion that it was a collective measure. Both before and after the 
Council’s resolution of February 21, 1961, which authorized ONUC to use 
force if necessary to prevent civil war in the Congo, the Secretary General 
maintained that this was not an operation under Articles 41 and 42. A 
statement of his position in December, 1960, is thus summarized in his 
annual report on the work of the organization: 


The Council had never invoked Articles 41 and 42 of the Charter, 
which provided for enforcement measures and would override the 
domestic jurisdiction limitation of Article 2(7).... [T]he Council’s 
resolutions could be regarded as implicitly adopted under Article 40 
and as based on an implicit finding under Article 39, but neither the 
Council nor the Assembly had ever supported that interpretation, 
much less endorsed it explicitly... .°° 


The suggestion thus advanced that ONUC might have the nature of a 
‘provisional measure’ need not be gone into for purposes of present dis- 
cussion. The present thesis is that this is a ‘‘collective measure.’’ If it is, 
it is different from a ‘‘provisional measure’’ in much the same way as a 
police operation differs from a temporary injunction in domestic law. That 
some aspects of the Council’s actions in the Congolese case may well have 
the character of provisional measures is in no way inconsistent with this 
view as to the essential character of ONUC. 

The view of ONUC as an ‘‘essentially internal” operation has since been 
advanced in the following statement made by the Secretary General on 
April 17, 1961, to Committee 5 of the General Assembly: 


... [O]ne must bear in mind the fundamental difference between the 
use of armed force under Article 43 or 42 of the Charter and the use of 
military personnel or contingents for essentially internal security func- 
tions in the territory of a Member State at the invitation of the Qov- 
ernment of that State. The operation in the Congo is clearly of the 


43 This conclusion is derived from the official statement that it found its juridical basis, 
in part, in the existence of a threat to the peace in the Congo. Schachter holds that the 
operation is based on Ch. VII, basing this conclusion generally on the Council resolution 
of July 14, 1960, and subsequent resolutions, and mentioning particularly the Conncil’s 
action in its resolution of Aug. 9, 1960 (U.N. Doc. 8/4426, Aug. 9, 1960, Security Coun- 
cil, 15th Year, Official Records, Supp. July-Sept., 1960, at 91-92 (1960)), calling upon 
Member states to accept and carry out the decisions of the Council as required by Arta. 
25 and 49 of the Charter. Schachter, loo. ott. note 6 above, at 148. 

49 First Report by the Secretary General on the Implementation of Security Council 
Resolution 8/4387 of 14 July, 1960, note 28 above, at 19-20. 

50 Annual Report of the Secretary General on the Work of the Organization 16 June 
1960-15 June 1961, General Assembly, 16th Sess., Official Records, Supp. No. 1 at 27 
(U.N. Doc. A/4800) (1960). 
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latter type. The function of the United Nations force—as stated ini- 
tially—was to assist in maintaining law and order; this was later ex- 
panded by the Security Council resolution of 21 February to include 
the objective of preventing civil war. The Security Council considered 
these measures necessary to counteract the threat to international 
peace, but the measures themselves did not constitute ‘‘sanctions’’ or 
enforcement action directed against a State as contemplated by Articles 
42 and 43 of the Charter." 


Another indication of the view that ONUC is an ‘‘essentially internal’’ 
operation is found in a report of the United Nations Officer-in-Charge in the 
Congo, Dr. Linner, dated September 14, 1961.57 The report concerns 
clashes between United Nations and Katangese forces on August 28 and 
September 13, 1961, and states that these occurred when United Nations 
troops were attacked while enforcing, or preparing to enforce, United 
Nations policy favoring the withdrawal and evacuation of mercenaries as 
set forth in the Council resolution of February 21, 1961. The power of en- 
forcement was not, however, conferred by this resolution, according to the 
report, but was derived from Congolese legislation providing for the ex- 
pulsion of mercenaries, plus a request for United Nations assistance in 
carrying it out. This, the report states, ‘‘gave the United Nations legal 
rights within the Congo corresponding to the terms of the aforementioned 
resolution.’’ This interpretation may find its basis in the original Security 
Council resolution of July 14, 1960, under which ONUC was given the 
mission of maintaining law and order in the Congo. For this purpose it 
necessarily had the authority to enforce the ordinary criminal laws applica- 
ble in that country. The line of thought just referred to may have intended 
to place on the same footing the power to arrest and expel mercenaries. It 
is understood that the Congolese legislation in question has the effect of 
applying ordinary criminal laws to the activities of the mercenaries, thus 
facilitating this interpretation. 

It would seem possible to conceive of a United Nations police force es- 
tablished under Charter authority other than that pertaining to collective 
measures and having the mission of maintaining internal order under the 
ordinary laws of a territory for which the United Nations had assumed 
responsibility. The necessary Charter authority might be held to derive as 
an incident of whatever authority had been invoked by the United Nations 
in assuming responsibility for the territory in question. A suggestion along 
this general line was made in a Secretariat memorandum of 1948 in connec- 
tion with a proposed United Nations security force to maintain order in 
Palestine pending the implementation of the General Assembly’s Plan for 
Partition with Economic Union. The memorandum suggested that the 
Council might feel that it had a duty, inherent in Article 24 of the Charter 


61 Statement made by the Secretary General at the 839th meeting of the Fifth Com- 
mittee on 17 April 1961 (U.N. Doc. A/C.5/864), 

52 Report of the Officer-in-Charge of the United Nations Operation in the Congo to the - 
Secretary General Relating to the Implementation of Paragraph A-2 of the Security 
Council Resolution of 21 February 1961 (U.N. Doc. 8/4940, Sept. 14, 1961). 
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as interpreted in the Trieste case," to assist in the implementation of the 
Assembly’s plan for Palestine, as a measure conducive to ‘‘general welfare 
or friendly relations among nations,’’ and to this end to set up an inter- 
national force. 


An international armed force set up on this basis would not be one in 
the sense of Chapter VII of the Charter. It would have the character 
of an international police force for the maintenance of law and order 
in a territory for which the international society is still responsible.™ 


According to the view upheld in the present paper, such a security force, 
in order to be justified by Charter authority other than that pertaining to 
collective measures, should not apply pressure in international situations 
and should not intervene in domestic conflicts within -the country where it 
is serving. If the United Nations desired to deploy armed force for either 
of these purposes it should, in this view, confer its authorization in accord- 
ance with the provisions pertaining to collective measures. It could, of 
course, only do this in situations deemed to constitute threats to the peace, 
breaches of peace or acts of aggression. 

If this point of view is valid, some questions would then arise as to the 
validity of the status claimed for ONUC as an ‘‘essentially internal’’ police 
operation. In the first place, can the arrest and expulsion of mercenaries 
of the Katanga regime be regarded as enforcement of the ordinary criminal 
laws of the Congo, or must it not be regarded as essentially designed to end 
the secession of Katanga and thus as an intervention in an internal con- 
flict? A further question along this line is suggested by the fact that 
shortly after Dr. Linner’s memorandum above referred to, the Security 
Council specifically authorized ONUC to make such arrests and deporta- 
tions, and did so in the context of a resolution (that of November 24, 1961) 
which appears, in its over-all context, to be strongly directed against the 
continnance of secessionist activity by the Katanga regime. 

Further questions as to ONUC’s status as an essentially internal meas- 
ure arise from the facts that it was established under Chapter VII of the 
Charter, that it was authorized from the outset to employ force in defense 
of assigned positions, and that it was later authorized to take initiative in 
the use of force for the purpose of preventing civil war in the Congo. 

It is sufficient for present purposes to point out that such questions exist, 
without attempting to answer them. It is only necessary to observe that 
the constitutional position is rather uncertain and unsatisfactory with re- 
spect to this operation, which is of such importance as to involve the use 
of force in international relations and which has, indeed, been engaged in 


58 The Security Council based its acceptance of certain responsibilities vis-a-vis Trieste, 
as requested in the draft Peace Treaty with Italy, upon its responsibility for the main- 
tenance of peace and security pursuant to Art. 24 of the Charter, notwithstanding that 
the functions in question seemed to go beyond Charter provisions specifically cited in 
Art. 24 as furnishing the Council’s powers for the discharge of its duties in this respect. 
Security Council, 2nd Year, Official Records, 89th and 91st Meetings (1947). 

54 Relations between the United Nations Palestine Commission and the Security Coun- 
cil. Ibid., 3d Year, Supp., Jan.-March, 1948, at 14, 23 (U.N. Doc. A/AC, 21/13) (1948), 
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combat. The constitutional difficulty is believed wholly due to the dilemma 
in which (a) prevailing Charter interpretations make it difficult for the 
responsible authorities to designate ONUC as a collective measure, and (b) 
there is no other satisfactory basis for the operation apparently to be 
found in the Charter. 


NATURE oF GENERAL ASSEMBLY POWER to INITIATE COLLEOTIVE MEASURES 


The opinions have been indicated above that UNEF possesses the basic 
characteristics of a United Nations collective measure pursuant to an ob- 
jective view of the Charter, and that it should be given this designation, 
if possible, in order to avoid the dilemma of Charter interpretation to 
which such measures are subject under currently prevailing interpretations. 

The question then arises as to the power of the Assembly, under the 
Charter, to initiate such measures. It is believed that the Assembly can be 
regarded as having this power under the basic authority of Article 1(1)* 
of the Charter and under a theory of interpretation generally consistent 
with the one outlined in the ‘‘ Uniting for Peace’’ Resolution. Article 1(1), 
it will be recalled, declares it to be a major purpose of the Organization to 
maintain international peace and security, and to that end ‘‘to take effec- 
tive collective measures’’ for the removal of threats to the peace and for 
the suppression of aggression or other breaches of the peace. By referring 
to the responsibility of the Organization as a whole, rather than the Se- 
curity Council, and by stating that the measures are to be ‘‘effective’’ for 
the purpose of maintaining peace and security, it seems to be made clear 
that the Organization is to function in the peace-keeping area at all costs. 

The preamble of the ‘‘Uniting for Peace” Resolution * begins by quoting 
Article 1 of the Charter and proceeds to outline a theory of Charter in- 
terpretation believed to be generally valid as delineating the Assembly’s 
residual réle in matters pertaining to the maintenance of peace and secu- 
rity. The resolution recognizes, in the first place, the ‘‘primary’’ responsi- 
bility of the Security Council for the maintenance of international peace 
and security as provided in Article 24 of the Charter, including the initi- 
ation of collective measures when they are deemed necessary to this end. 
However, in the event that the Council fails to fulfill its primary responsi- 
bility in a given case, the resolution recognizes that a residual power resides 
in the General Assembly. 

The main operative provision of the resolution then follows to the effect 
that, if the Council should, by reason of lack of unanimity, fail to fulfill its 
primary responsibility in a case involving a threat to the peace, breach of 
the peace or act of aggression, the General Assembly should immediately 
consider the matter with a view to making recommendations to Members 
for collective measures, including the possible use of force. The Assembly 
was here unmistakably asserting the proposition, which is believed soundly 


55 A comparable interpretation of Art. 24 appears to have been made by the Security 
Council with respect to the Trieste case. See note 63 above. See also note 8 above. 

56 Res. 377 (V), Nov. 8, 1950, General Assembly, Sth Sess., Official Records, Supp. 
No. 20, at 10-12 (U.N. Doe. A/1775) (1950); 45 A.J.I.L. Supp. 1 (1951). 
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based in Article 1(1) of the Charter, that the United Nations is bound to 
take necessary action for the maintenance of peace, notwithstanding the 
possible failure of the Security Council, and that the Assembly is the proper 
body to exercise the residual power in this contingency. While the resolu- 
tion contemplates only that the Assembly shall act by means of recommenda- 
tions to Member states, the present thesis would hold this to be merely a 
self-imposed limitation not inherent in the Assembly’s powers in such 
matters. The question again goes back to the location of substantive au- 
thority. Since this is believed to be found in Article 1(1), it does not 
seem to be limited to being exercised by means of recommendations. 
Meanwhile it is necessary to observe that a quite different view of the 
matter was taken by delegations supporting the ‘‘ Uniting for Peace’’ Reso- 
lution during the Assembly debate on the resolution. The view seemed to 
be fairly general that the action contemplated in the resolution would be 
pursuant to Charter provisions which may be referred to generically as 
Articles 10, 11(2) and 14, authorizing the Assembly to discuss, and make 
recommendations concerning, matters relating to the maintenance of peace 
- and security, provided (a) that it does not make recommendations while 
the Council is seized of a given case (Article 12), and (b) that any matter 
requiring ‘‘action’’ is referred to the Security Council (Article 11(2)).°” 
It was mainly in reply to a Soviet argument ** based on the latter proviso 
that several delegations made it clear that they regarded the ‘‘collective 
measures’’ to be taken pursuant to the Assembly’s recommendation as being 
essentially different from the kind of ‘‘action’’ which the Security Council 
is empowered to take under the Charter. The Canadian Delegation, for 
example, after strongly asserting the power of the General Assembly to 
take measures to safeguard peace and security when the Council was pre- 
vented from doing so,’ went on immediately to say that ‘‘actions’’ under 
Article 11(2) are not to be confused with recommendations which the As- 
sembly is empowered to make to Member states. The Philippine Delegation 
expressed the view that the resolution under consideration, in asserting the 
Assembly’s authority under Articles 10, 11(2) and 14, ‘‘did not substitute 
one body for another, but established a second line of defense in case the 
first failed.’’®° Several delegations expressed themselves along similar 
lines, and none seems to have asserted that the ‘‘collective measures’’ to be 
taken by the Assembly under the resolution would have the character of 
‘‘collective measures’’ as contemplated in the Charter. It seems fair to 


57 This general view was exemplified in the statements of the United States, Chile, 
Frances, Peru and Cuba, General Assembly, 5th Sess., Official Records, 1st Committee 64, 
67, 70, 75, 79-80 (U.N. Doe. A/O. 1/8R. 854-857) (1950). 

58 Ibid, 84-85. 59 Ibid. 90. 

60 Tbid. 92. See also statement of Pakistani Delegation, ibid. 127. 

81 A similar distinction is drawn in Vallat, ‘‘The General Assembly and the Security 
Council of the United Nations,’’ 29 Brit. Yr. Bk. of Int. Law 63, 97-100 (1952); and 
in Woolsey, ‘The ‘Uniting for Peace’ Resolution of the United Nations,” 45 A.J.LL. 
129, 184 (1951). Some authorities consider that the resolution properly contemplates. 
‘collective measures’’ under the Charter, though it is not always clear as to whether 
these are regarded as taken by the United Nations, or by Member states acting outside 
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say that the view just indicated represents the general consensus of the 
delegations who supported the resolution." The inference would seem per- 
missible that these delegations regarded the measures authorized by the 
resolution as being taken by the Members essentially on their own decisions 
and outside the Organization. 

This interpretation of the resolution appears to correspond closely to the 
prevailing view concerning the constitutional nature of the Korean oper- 
ation and to be designed to serve the dual purpose of (a) enabling the Or- 
ganization to act, notwithstanding the paralysis of the Security Council by 
the veto, while (b) leaving undisturbed the prevailing interpretation which 
holds that the Security Council has the monopoly of true United Nations 
collective measures as contemplated by the Charter. 

While the point of view thus manifested by the delegations supporting 
the ‘‘Uniting for Peace” Resolution is readily understandable, it appears 
to have defects, once the prevailing interpretation is set aside and it becomes 
possible to take a more objective view of the problem in the light of the 
Charter. The opinion has been expressed in the present paper, in connec- 
tion with the Korean operation, that United Nations actions of such impor- 
tance as those involving the interposition of tangible pressures in interna- 
tional relations ought to be characterized according to their real nature 
and potential consequences. The Charter itself appears to take a corre- 
sponding view, and seems not to intend that the authority and prestige of 
the Organization should be lent to such measures except when undertaken 
within the appropriate framework provided by the Charter for their 
consideration and application. 

There is here also applicable the proposition ventured above, in connec- 
tion with the Security Council, that Charter authorizations pertaining to 
‘‘recommendations’’ do not furnish satisfactory bases for measures involv- 
ing the application of tangible pressures, since they seem designed for 
another purpose entirely. It is of considerable interest in this connection 
that, while delegations supporting the ‘‘Uniting for Peace’’ Resolution 
tended to place it on the basis of Articles 10, 11(2) and 14, which confer 





the Organization. Bowett, ‘‘Collective Self-Defense under the Charter of the United 
Nations,’’ 32 Brit. Yr. Bk. of Int. Law 130, 156, note 3 (1955-1956); Kelsen, Recent 
Trends in the Law of the United Nations 974-975 (1951) ; McDougal and Gardner, ‘‘ The 
Veto and the Charter: An Interpretation for Survival,’ 60 Yale Law J. 258, 288-291 
(1951); Sobn, note 18 above, at 234. 

a2 Some delegations thought that the measures contemplated in the resolution could 
best be classified as ‘‘collective self-defense’? under Art. 51 of the Charter. General 
Assembly, 5th Sess., Official Records, lst Committee 113 (Colombia), 130 (United King- 
dom), 134 (Australia) (U.N. Does. A/C. 1/SR. 361~364). That this was the view of the 
Secretary General was indicated in his Annual Report on the Work of the Organization 
for 1956-1957, ibid., 12th Sess, Supp. No. IA at 2, 8 (U.N. Doc. A/3594/Add. 1) 
(1957). To similar effect see Verdross, ‘‘The Charter of the United Nationa and Gen- 
eral International Law,’’ in Law and Politics in the World Community 163, 159-160 
(Lipsky ed., 1953); Kunz, ‘‘Sanctions in International Law,’’ 54 A.J.I.L. 324, 336 
(1960). Ses also Stone, op. cit. note 7 above, at 273-275. Contra: Woolsey, note 61 
above, at 185; Waldock, ‘‘The Regulation of the Use of Foree by Individual States in 
International Law,’’ 81 Hague Academy Recueil des Cours 451, 505 (1952, IT). 
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upon the Assembly a recommendatory power, the resolution itself does not 
mention these articles, but, by quoting Article 1 at the beginning of the 
preamble, seems to place its reliance upon this provision. 

The practical consideration may finally be noted that while the resort to 
the recommendatory power may serve as a convenient device for justifying 
certain types of measures, it does not have this effect with respect to oper- 
ations like UNEF. Such measures are, on the contrary, hampered to the 
extent that the view becomes prevalent that the Assembly can act only by 
means of recommendations in matters pertaining to the maintenance of 
peace and security. 

Once the Assembly is recognized as having a valid and substantive source 
of authority in the Charter—as it is believed to have in Article 1(1)— 
and decisions are taken pursuant to such authority, it would seem to be 
open to the Assembly to adopt any appropriate procedures for the imple- 
mentation of such decisions, within the limits of its Charter powers. How- 
ever, if no specific procedure were available under the Charter, there 
would seem to be no impediment to the devising of appropriate procedures 
by the Assembly or, in similar cases, the Security Council. The following 
rule laid down by the International Court of Justice would seem to be 
appropriate to such situations: 


Under international law, the Organization must be deemed to have 
those powers which, though not expressly provided in the Charter, 
are conferred upon it by necessary implication as being essential to 
the performance of its duties.” 


Pursuant to the view taken in the present paper, such actions as those taken 
by the Assembly in recommending embargoes in the Greek and Korean 
cases would be best regarded as having been based on the authority of 
Article 1, and then as having been brought into force by means of recom- 
mendatory procedures. 

Turning to UNEF, the question as to this Force’s Charter authority does 
not seem to be satisfactorily answered by the official view, stated in the 
agreement between the United Nations and Egypt on the status of the 
Force, that it is ‘‘an organ of the General Assembly of the United Nations 
established in accordance with Article 22 of the Charter.’’** Article 22 
merely authorizes the General Assembly to establish such subsidiary organs 
as it deems necessary for the performance of its functions. It does not 
answer the question as to the location of the Assembly’s substantive au- 
thority to deploy armed force. According to the present analysis, UNEF 
was initiated under the substantive authority of Article 1 and was then 
implemented partly by recommendation and partly by decision. Decisions 


68 Reparation for Injuries Suffered in the Service of the United Nations, Advisory 
Opinion, [1949] I.0.J. Rep. 174, at 182; 43 A.J.I.L. 589 (1949). 

64 See introductory sentence of Secretary General’s letter of Feb. 8, 1957, included in 
Report of the Secretary General on Arrangements concerning the Status of the United , 
Nations Emergency Force in Egypt, General Assembly, lith Sess., Official Reeords, 
Annexes, Vol. II, Agenda Item No. 66, at 52-53. 


1962] LEGAL BASIS FOR UNITED NATIONS ARMED FORCES 995 


took such forms as instructions to the Secretary General and the formation 
of a subsidiary organ under Article 22. 

On the other hand, there would be some kinds of procedure not open to 
the Assembly, notably the power to make legally binding orders on Mem- 
bers that they participate in collective measures. It seems clear that the 
Member states have bound themselves to comply with such orders only 
when they emanate from the Security Council. 

As a practical matter, this difference between the two bodies is, under 
today’s world conditions, more apparent than real. It is true that the na- 
ture of the authority exercised by the General Assembly is such that it 
would require as an essential prerequisite the backing of a sufficient num- 
ber and weight of Member states to assure the success of a given operation. 
With such backing the General Assembly would be able to initiate necessary 
measures by means of procedures normally available to it, such as the 
establishment of subsidiary organs and the issuing of instructions to officials 
subject to its jurisdiction. However, although the Security Council has the 
theoretical authority under the Charter to make binding orders, the ‘‘cold 
war’’ conflict has in effect made it impossible to use this power and has thus 
left the Security Council in substantially the same position as the Assembly. 
As a result, in both cases in which the Security Council has taken steps to 
apply force to international situations—the Korean and Congolese cases— 
it has obtained troops through voluntary contributions of Member states 
and has otherwise shown itself dependent upon the voluntary support and 
backing of states. This was strikingly manifested when several states 
withdrew their troop contributions in the midst of the Congolese operation.® 

If it is assumed that the General Assembly has the power to initiate col- 
lective measures, must its actions in such matters always be limited, like 
UNEF, to non-interventionist and defensive measures which require the 
permission of the states concerned? There is not believed to be any Charter 
provision which so limits the General Assembly, once the above-stated hy- 
pothesis is made. It would then seem to have open to it the full range of 
collective measures as these are defined and limited in the Charter. 

The final clause of Article 2(7), although it could be interpreted as im- 
posing such a limitation, is not believed to do so. This article provides that 
the United Nations is not entitled to intervene in the domestic affairs of 
states and concludes with the proviso that ‘‘this principle shall not preju- 
dice the application of enforcement measures under Chapter VII.’’ Does 
this imply that enforcement measnres—that is, measures directed against 
states as distinguished from ‘‘non-interventionist’’ measures such as UNEF 
—are regarded as legitimate exceptions to the rule of non-intervention only 
when taken pursuant to Chapter VII, and not when initiated by the Gen- 
eral Assembly? It would be impossible to sustain such a contention. The 
proviso certainly has no such purpose, and it seems doubtful that it serves 
any purpose except to remove doubt on the point that the rule of non- 


65 New York Times, Feb, 1, 1961, p. 18, col. 3. See also Annual Report of the Seere- 
tary General on the Work of the Organization 16 June 1960-15 June 1961, op. cit. note 
50 above, at 88, 37 (U.N. Doc. A/4800) (1961). 
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intervention in domestic affairs cannot hinder the application of collective 
measures. The specific reference to Chapter VII in the proviso is without 
significance, merely reflecting the general anticipation of the framers that 
collective measures would always take place under this chapter. 

The Assembly has, in fact, initiated measures amounting to the applica- 
tion of tangible pressures in internal situations and these, it is believed, 
can only be accounted for as collective measures under the authority of 
Article 1(1). As the principal Charter article dealing with the subject, its 
authority would necessarily embrace the whole range of measures author- 
ized by the Charter, including enforcement measures. 

While it is thus concluded that the Council and, in a residual capacity, 
the Assembly are possessed of broad authority in the field of collective 
measures, it is appropriate to conclude the discussion by taking note of the 
corresponding limitations imposed upon both bodies by practical consider- 
ations and by principle—ineluding other Charter principles that might be 
applicable legally or morally in particular situations. When the framers 
decided that the Charter should not specify particular kinds of measures 
to meet particular situations, they were, of course, placing the responsibility 
for such decisions upon the competent United Nations organs. Certainly 
they did not intend it to be exercised on the basis of pure political discre- 
tion, or even upon a basis of strictly legal considerations. If, for example, 
the principle of non-intervention did not seem to be legally applicable to a 
given situation, it might still have demands to make as a basic principle of 
the Charter having a bearing upon the equities of the case, and there would 
be a clear responsibility upon the competent authorities to take such con- 
siderations into account. Generally speaking, there can be no question that 
the framers intended the discretion conferred upon the United Nations in 
such matters to be exercised with all responsibility and concern for the 
potential consequences of applying tangible pressures to international 
situations. 


EDITORIAL COMMENT 


SOME THOUGHTS ON THE JOURNAL 


Election as Editor-in-Chief of the JouznaL and the assumption of the 
responsibilities of that post cause reflections on the distinguished history of 
this publication and upon our present objectives. Now closing its 56th year, 
the JOURNAL has sought to carry out the aims of the American Society of 
International Law, to ‘‘foster the study of international law and promote 
the establishment of international relations upon the basis of law and 
justice.’’* In the first issue it was stated that the Society had 


established as an organ of progressive and scientific thought the AMERI- 
CAN JOURNAL oF INTERNATIONAL Law which will, it is hoped, bring 
home to the English reader, layman or specialist, the theory and 
practice of international law. The journal is the handmaid of science 
and its pages will be closed to the language of prejudice and bias.? 


These purposes still hold today, and for the years ahead. 

Indeed, when we look back over the 56 years of the JOURNAL, we find 
marked continuity. The general form and central theme remain much the 
same. From Volume I until the present time we find articles, editorial 
comments, documents, book reviews, judicial decisions, and a listing of cur- 
rent periodical literature in our field. Some of the articles in the first 
volume would still be timely today, particularly the ‘‘lead-off’’ one by 
Secretary of State Elihu Root, then President of the Society, on ‘‘The Need 
of Popular Understanding of International Law.’ The first Board of Edi- 
tors, headed by Dr. James Brown Scott (Solicitor of the Department of 
State and Professor at George Washington University), included Professor 
Charles N. Gregory of the State University of Iowa, Robert Lansing of 
Watertown, N. Y., Professor J. B. Moore of Columbia, Wm. W. Morrow of 
San Francisco, Professor Leo Rowe of the University of Pennsylvania, Hon- 
orable Oscar Straus of Washington, Professor George Grafton Wilson of 
Brown University, Professor Theodore Woolsey of Yale, and, as European 
Editor, Honorable David Jayne Hill (United States Minister to The Nether- 
lands). This group, like more recent Boards of Editors, was composed of 
men of long experience in Government service, in law practice, and in teach- 
ing both law and political science. The writer feels privileged to have 
known, both in person and through their work, most of those who have 
served on the Board of Editors over the years, and in particular the suc- 


18ee Prospectus of the American Society of International Law, reproduced in 
1907 Proceedings of the American Society of International Law 35, at 37; or in 1 
AJL, 130, 131 (1907). : 

3 Editorial comment, understood to be by James Brown Scott, 1 A.J.LL. 129, 184-135 
(1907). 

3 See, in particular, George A. Finch, ‘‘The American Society of International Law, 
1906-1956,’’ 50 A.J.I.L. 298 (1956). 
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cessive Hditors-in-Chief, commencing with Dr. Scott and continuing through 
George Grafton Wilson, then George A. Finch, and most recently Herbert 
W. Briggs.‘ (Mention must also be made of the invaluable services to the 
JOURNAL of Pitman Potter as Managing Editor for a short time, and 
Eleanor H. Finch as Secretary of the Board of Editors.) Led by these 
persons, those responsible for the JOURNAL have established standards and 
patterns which we may well strive to follow in the years ahead. Guided 
by these ideals and standards, we hope the Journat will move forward, 
adapting readily to the ever-changing conditions of modern international 
law and of the world of today and tomorrow. 

In thinking about the JOURNAL we must bear in mind its diverse audi- 
ence. Members of the Society, and readers in institutions subscribing to 
the JOURNAL, comprise widely divergent groups. Our largest single cate- 
gory of members might be deseribed as lawyers interested in international 
law, whether as private practitioners or government officials or on corporate 
legal staffs. Some private busmessmen who are not lawyers also follow the 
JOURNAL. A sizeable group of members are civilian and military personnel 
actively participating in the administration and conduct of foreign affairs 
and international relations, in capacities other than as lawyers. The So- 
ciety includes many law teachers, and teachers of political science, history, 
international relations, and other aspects of the social sciences. Students 
at various academic levels read the JourNau. We also have many members 
of the Society and readers who are not vocationally connected with inter- 
national law, but who are interested in, and seek to further, ‘‘the establish- 
ment of international relations upon the basis of law and justice.” Our 
non-member subscribers include a large number of libraries and institutions, 
not only in the United States but throughout the world. Indeed, the num- 
ber of foreign members of the Society and foreign subscribers to the 
JOURNAL requires us to remember that it has a dual function, both that of 
laying international law material before American readers, and that of 
placing American viewpoints on international law before the rest of the 
world. 

What do the members of the Journau’s diverse audience have in com- 
mon? At least an interest in current or controversial or fundamental prob- 
lems of international law, professionally presented. Our primary concern 
is with international law, as that term is broadly conceived. The JouRNAL 
is the only one published in the United States which concentrates on inter- 
national law. It does, and should, publish occasional articles and notes con- 
cerning comparative law, private international law or conflict of laws, the 
legal problems of international organizations, and the legal aspects of in- 
ternational transactions, both private and intergovernmental. We would 
indeed welcome more treatment of these topics, which may sometimes seem 
to be at the periphery of public international law. However, our primary 
emphasis should remain in the field of international law, defined as the law 


4Qne should also mention Prof. Leo Gross, the present Book Review Editor of the 
JOURNAL, who during the absence of Prof. Briggs in 1960-1961 shared with the under- 
signed the duties of Co-Editors of the JOURNAL. 
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created (by custom or treaty) through the action of more than a single 
state, and governing primarily the relations of independent states with 
other independent states, with aliens, and with international organizations. 
This would be true, if for no other reason than that adequate specialized 
journals, as well as the many law reviews in the United States, devote their 
attention to such fields as comparative law, conflict of laws, international or- 
ganization and administration, international politices and foreign affairs, 
and the conduct of foreign business operations; ours remains the only one 
in this country with chief emphasis on international law. Nevertheless, the 
JOURNAL’S scope is, and should be, broad enough to cover any material on 
the legal side of international affairs which, by a pragmatic test rather than 
an analytic one, appears to be of interest and value to our readers. 

During the past year a committee of the Editors has been studying ways 
and means of improving the JoURNAL, and keeping it responsive to changing 
needs. In connection with the expanded program of activities of the Ameri- 
can Society of International Law, the Consultative Committee received 
many suggestions, and put forward the following ideas concerning possible 
improvements in the JOURNAL: ` 


(a) The inclusion of selected articles dealing with the various legal 
aspects (and not just the purely public international law aspects) of 
actions or events that transcend national frontiers, particularly those 
of current interest. The intention would be that, while maintaining 
public international law as the area of primary concern, the JouRNAL 
would also include articles which consider private international law 
and other related legal aspects of transnational problems and events. 

(b) Expansion of the section of the JournaL devoted to digests of 
international law cases, perhaps supplementing it with comments on 
cases of particular significance and digests of other current interna- 
tional law materials such as diplomatic correspondence. 

(e) Publication of selected articles on international law appearing 
in foreign law journals, or digests of such articles. 


Many other suggestions have also been under consideration, and further 
expressions of views would be welcome. One may indeed comment that 
some of the suggestions of the Consultative Committee, such as broadening 
the scope of subject-matter interest and expansion of the coverage of judi- 
cial decisions, would indicate no marked departure from what the JOURNAL 
has done in the past, when suitable material has been available and space in 
its pages has permitted. Comment on cases has taken the form of edi- 
torials, notes, or occasional leading articles; while both the ‘‘Contemporary 
Practice” section and the Documents section have taken some steps toward 
the suggested supplementation of judicial decisions by other current inter- 
national law materials. No decision has been reached as to the practica- 
bility or desirability of publishing articles, translations of articles, or 
digests of articles, which have appeared in foreign journals, Financial 
limitations, including the steadily increasing costs of printing, make it im- 
practicable to take some of the suggested steps, unless additional means of 
financing the JOURNAL are found or we acquire a considerable increase in 
the Society’s membership. 
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At the present stage, the Board of Editors, and in particular the under- 
signed, wish to know the readers’ individual views on many of these points. 
For example, what kinds of articles do they want? What types of docu- 
-ments do they wish to see reprinted or digested, or at least listed, in the 
JOURNAL? Should it suffice that such documents are made available in a 
separate publication by the Society? What types of judicial decisions do 
they wish? (In particular, do they want a fuller coverage of decisions of 
American courts which may be readily available in large law libraries, or 
do they want more attention devoted to decisions which are hard to obtain 
even in large libraries? Do our readers wish merely listings of cases with 
citations, so that they may look up the original reports; or do they find it 
useful to have a digest, or occasionally the full text, of the opinion itself?) 
What sorts of books do they wish to have reviewed? Do they wish these 
book reviews to be chiefly descriptive, or critical? Do they want in.the 
JOURNAL more, or less, coverage of international organization problems, — 
history, legal problems of foreign trade and investment, legal theory, public 
or private law of foreign countries, etc.? Do the readers want translations 
of articles and documents from foreign periodicals, and if so, from what 
languages? In short, what suggestions have you for constant improvement 
of the JournaL in these rapidly changing times? Please write us your 
ideas. : 

Finally, we need far more than has been coming to the JOURNAL in the 
way of articles and briefer comments on international law questions from 
which to choose those which will be published. Readers are urged to sub- 
mit manuscripts, in double-spaced typed form (including double-spaced 
footnotes) and conforming as closely as possible to the style followed in the 
JOURNAL, to the Secretary of the Board of Editors for consideration by 
the JOURNAL. 

Only with the continuing co-operation of the Board of Editors, and the 
active help and participation of many of our readers, can the quality of the 
JOURNAL be maintained and improved. 

Wx. W. Bisnop, JR. 


NOTES AND COMMENTS 


WORLD PEACE THROUGH LAW CONFERENCES 


Four Continental Conferences sponsored by the American Bar Associ- 
ation recently brought together within a period of ten months lawyers 
from more than 100 nations to consider ways in which lawyers could work 
together globally to strengthen international law and legal institutions to 
make them more of a factor in achieving and maintaining world peace. 
The conferees reached general conclusions that this goal could be accom- 
plished if: (1) international law-making is modernized and speeded up; (2) 
international decision-making is improved by creating new regional or 
specialized courts, as well as by better use of existing decision-making 
institutions; and (8) the legal profession of the world mounts a collective 
and sustained program to further these goals which, when achieved, will 
make law a credible substitute for the use of force. 

The great success of the continental meetings was an extraordinary ac- 
complishment in awakening the legal profession to the needs and possibili- 
ties in this field. The World Conference which is to be held next year 
should crystallize the ideas and plans to further the objectives agreed upon 
at the continental meetings. General practitioners of the law composed the 
majority of those who attended the conferences, but many conferees were 
former ambassadors, professors of law, justices of courts, and lawyers with 
extensive international law experience. The experts in the field rendered 
a tremendous service in preparing an excellent working paper and by 
personal attendance at the meetings where their advice and assistance were 
of immeasurable value. But the capturing of the interest and active par- 
ticipation of the members of the legal profession who have not heretofore 
taken part in the essential work to strengthen international law was a major 
achievement of these meetings. The personal contacts and other efforts that 
surrounded the meetings have stirred the public service interests of the 
legal profession and brought the profession closer together for joint en- 
deavors in this all-important task of improving law in the world community. 

Through these meetings the World Peace Through Law movement, initi- 
ated by the American Bar Association in 1958, has now become a truly in- 
ternational project actively supported by lawyers the world over. Through 
correspondence, research, personal contacts, publications, and continental 
and other meetings, an ever-accelerating dialogue has started among the 
lawyers of the world on the vast challenge which development of urgently 
needed international law and legal institutions in the world community 
now presents to the legal profession. This dialogue has triggered an un- 
precedented focus of attention among laymen as well as lawyers upon 
the international rule of law. As one illustration, sixty heads of state 
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representing governments all over the world attested to their belief in and 
support for a world ruled by law by sending messages to the conferences. 

The first meeting was held in June, 1961, in San José, the capital of 
Costa Rica, a country famed for its democratic way of life and dedication 
to peace, evidenced dramatically by the absence of a national army. 
Twenty-three nations from the Western Hemisphere, including the then- 
nascent Federation of the West Indies, joined in discussions at the former 
site of the Central American Court: of Justice. In September of the same 
year, nineteen nations of Asia and Australasia participated in a second 
Continental Conference in Tokyo, Japan. The third conference was held in 
Lagos, Nigeria, in December of 1961, with thirty-three nations from Africa 
and the Middle East sending delegates. The final meeting, for European 
nations, was held in April of 1962 in Rome, Italy, with twenty-six nations 
sending delegates. 

Why has there been such unprecedented enthusiasm both within and 
without the profession for this program? After a careful examination of 
the four Consensuses approved at these conferences, an answer to this 
question can readily be found. The Consensuses broke new ground in at 
least four areas, and the conferences themselves in a fifth. 

First, the global agreement of these leading lawyers to support a World 
Conference at which a definitive plan for the World Peace Through Law | 
Program will be drafted is a totally new approach among lawyers. Second, 
approval of the idea for a World Peace Through Law Co-ordination Center 
to encourage existing and prospective efforts towards the improvement and 
expansion of international law and legal insitutions is significant. Third, 
the agreement to encourage worldwide co-operative efforts of lawyers 
through a World Rule of Law Day and a World Rule of Law Year promises 
to provide both an opportunity for concrete endeavors by the legal pro- 
fession and for important moves in an effort to develop a public awareness 
of the potential and promise of the rule of law internationally. Fourth, 
agreement by the Consensuses on some of the basic principles necessary for 
the establishment of an international legal system is a step forward in a 
highly significant area. Finally, through the meetings themselves, that 
personal acquaintance, confidence and trust among lawyers which are neces- 
sary for the success of any endeavor have been broadened and strengthened 
on a global basis. 

To move to a closer examination of the Consensuses, one finds that the 
first three follow a similar pattern. After a preamble, a statement of gen- 
eral principles of international law is followed by a brief set of resolutions, 
and finally by a longer group of recommendations. 

The final Consensus, that of Rome, takes note of the agreement reached 
in the previous Consensuses and expresses general support for the prin- 
ciples and recommendations therein. Then, utilizing a different format 
from its predecessors, it sets out in four points the views of the delegates 
concerning international law, international machinery for the settlement 
of disputes, international economic development, and, finally, the réle of 
lawyers in development of the international rule of law. 
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In examining the Consensuses, it should be kept in mind that they are 
not tightly worded specific agreements determined after long and detailed, 
word-by-word discussion. Rather, they are broad statements of general 
provisions expressing general agreement in those areas where such agree- 
ment was possible at this type of initial conference. They should be viewed 
therefore as the basic foundation upon which future work in detail might 
proceed, and a general framework within which the World Conference may 
be assumed to be likely to act. 

CHARLES N. REYNE 
Chairman, Special Commattee on World Peace through Law, 
American Bar Association 


ANNEX 


CONSENSUS OF SAN JOSE* 
[Approved June 14, 1961) 


This conference of lawyers from the 23 nations of the Americas convened 
in San José, Costa Rica, in June 1961, to consider a program to promote 
` world peace through a co-operative and sustained effort of the lawyers of 
the world to establish the international rule of law, and to formulate plans 
for a world conference of lawyers, hereby declares this consensus of views: 

Modern weapons of destruction must be controlled through the enlight- 
ened rule of law and converted to instruments of peace. 

Law has been the only means to an orderly society of individuals. It is 
the only hope for a peaceful society of nations. Judgments of international 
courts of justice must displace resort to war. This will assure a world or- 
der that is just and a realistic ‘‘Law of Nations’’ to replace force as the 
controlling factor in the world community. 

Through the international rule of law the peoples of the world can achieve 
dignity for the individual, equality of opportunity and legitimate aspira- 
tions for economic and cultural progress in a dynamic social order of free 
men. 

The rule of law puts what is righteous before expediency and wisdom 
above emotion, so that which is just and fair will rule the affairs of men 
and governments by reasonable persuasion and a minimum of force, itself 
controlled by law. 

The need for law in the world community is the greatest gap in the grow- 
ing structure of civilization. The broadest objectives of extending the rule 
of law to the international community are to develop an international legal 
system which will establish, First, law rules stating minimum standards of 
conduct for nations and individuals in international relations, Second, law 
rules to facilitate international social and economic contacts, transactions 
and development and, Finally, creative law to provide for new and adequate 


* The Consensus of San José as the first, and that of Rome as the fourth and last, are 
reprinted here in full.—Ep. 
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international institutions to achieve and maintain that order and stability 
which will insure rapid progress for the entire world community. 

The achievement of the international rule of law requires the observance 
of basic concepts of morality, justice, equity and reason as tested by the 
centuries of legal experience of civilized men. 


[UNIVERSAL LAW OF MANKIND] 

In view of the foregoing, the lawyers of the Americas assembled at the 
American Conference on World Peace Through the Rule of Law at San 
José, Costa Rica in June, 1961, declare their dedication to the cause of 
extending the Rule of Law to the world community through the progres- 
sive development of a world legal system based upon a universal law of 
mankind containing, among others, the following general principles, the 
acceptance of which is essential to an effective international legal system: 


[PARTIAL LISTING OF GENERAL PRINCIPLES] 


. International law is the supreme law of the world community. 

2. Individual persons, private organizations, nations, international or- 
ganizations and juridical persons are subjects of international law in 
international matters. 

3. Founded upon the consent of its constituents, international law em- 
bodies fundamental concepts of justice and morality common to civil- 
ized societies and represents the universally accepted customs and 
agreements of nations and individuals throughout the world. 

4, The international rule of law is founded on the eternal principle of 
equality of all persons before the law. This means that every right 
imposes a duty to respect the rights of others, and that no person, or- 
ganization or nation is above the rule of law. 

5. International law and courts have no authority in matters which are 
within the domestic jurisdiction of States; however, tribunals for the 
settlement of international disputes have the power to determine ac- 
cording to law and applicable agreements the scope and limitations of 
their jurisdiction. 

6, All subjects of international law are bound to fulfill their international 
obligations and exercise their rights in good faith. 

7. All subjects of international law are legally bound to settle all their 
international disputes by peaceful procedures. International disputes 
which cannot be settled in due course by negotiations or other peaceful 
means must be submitted to impartial third party judgment. 

8. Judges who sit on international judicial institutions must be impartial, 
professionally competent and free from political and other improper 
pressures, so that they can with integrity and judicial independence 
decide cases impartially according to the facts and the law. 

9. AU nations must abstain from the unlawful use of armed force, political 
subversion, economic aggression or defamatory propaganda. 

10. The foregoing principle does not preclude states from exercising their 
right of legitimate self-defense to the extent necessary to repel a threat 
to their national security. 


Hi 
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International obligations, including decisions of international tribunals, 
are enforceable by appropriate international community action. 
Subjects of international law shall be entitled to the benefit of third 
party adjudication before an impartial international tribunal, before 
any community sanctions are imposed because of an alleged violation 
of international law. 

All representative government, local, national and international, is 
founded upon the consent of its constituents, while under all govern- 
ment based on the rule of law individual persons retain their inalien- 
able human rights. 


14. The effective protection of the fundamental human rights of the indi- 


vidual is the indispensable basis for the achievement of a sound legal 
order based on peace and justice. 


[SUPPORT FOR WORLD RULE OF LAW] 


RESOLVES: 


A. 


To support fully the Continental Conferences of the lawyers of Asia, 
Africa and Europe and the proposed World Conference on World 
Peace Through the Rule of Law; and 


B. To carry on the work of this Conference in each of the American 


nations, by pledges of the delegates to this Conference to undertake 
the formation of Committees on World Peace Through Law for their 
national bar associations, in cities of their respective nations, or acti- 
vate those Committees already existing, to contribute to the new in- 
ternational cooperative organization which we propose that the World 
Conference create to stimulate the plans and programs recommended 
by this Conference and the World Conference on World Peace 
Through Law; and 


. To participate to the fullest in the World Peace Through Law pro- 


gram by working toward world-wide acceptance and application of 
the rule of law in all international relations; and to that end 


. To encourage individual lawyers and existing public and private inter- 


national and national organizations and institutions to engage in a 
coordinated and sustained effort to seek agreement on the implemen- 
tation of feasible ways of achieving world peace through the rule of 
law. 


[RESEARCH, EDUCATION, ACTION PROGRAM TO ACHIEVE A 
WORLD RULED BY LAW] 


RECOMMENDS: 


I. That a World Conference of lawyers be convened in 1962 with dele- 


gates from all nations participating in the Continental Conferences in- 
vited to attend; and 


II. That the topics for discussion at the World Conference include: 

(1) International Judicial Machinery for Peaceful Settlement of In- 
ternational Disputes. 

(2) Arbitration and Other Means of Settlement of International Dis- 
putes. 
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The United Nations and Regional Organizations as Factors En- 
couraging the International Rule of Law. 

Facilitation of International Commerce and Economic Develop- 
ment Through International Law. 

The Role of Lawyers in Development of the International Rule 
of Law. 


That the World Conference consider designating a World Rule of 


Law Year during which a concentrated global effort of the lawyers of the 
world to advance the international rule of law will be undertaken through 
a coordinated program of research, education and cooperative action uti- 
lizing all existing institutions and international and national organizations, 
and through establishing such new institutions and organizations as may 
be necessary to effectuate the objectives and purposes of the World Peace 
Through Law program; and 


IV. 


That the World Conference approve a plan to establish on a perma- 


nent basis a ‘‘ World Peace Through the Rule of Law Institute’’ which shall 
have the following purposes: 


(1) 
(2) 
(3) 
(4) 


(5) 


To organize and oversee a continuous series of programs and ac- 
tivities to be carried on during World Rule of Law Year. 

To coordinate activities of lawyers and legal organizations in a co- 
operative effort to establish the international rule of law. 

To effectuate decisions and recommendations of lawyers convened at 
the Continental Conferences and World Conference. 

To undertake an intensive world-wide educational program designed 
to reach citizens of all nations to impress upon them the reality of 
their interdependence and the vital necessity of establishing the in- 
ternational rule of law. 

To organize and administer a coordinated global research program 
designed to accomplish the following: 


A. To expand existing knowledge of international law and its sources. 
B. To identify areas of common agreement which may be the basis of 
needed international conventions, treaties or understandings. 

C. To identify general principles of international law recognized by 
the community of nations which can form the basis and founda- 
tion for an improved international legal system. 

D. To explore areas of possible agreement concerning principles and 
rules of international law on matters such as outer space, dis- 
armament, peaceful uses of nuclear energy, and other areas of 
international concern. 

E. To study and make recommendations in respect to development of 
international law rules regulating matters of aggression, includ- 
ing use of armed force, subversion, economic warfare and political 
propaganda, and on the other hand, organized community sanc- 
tions and the right of self-defense and reprisals. 

F. To study existing national and international law with a view to 
developing recommendations desirable for the facilitation of in- 
ternational commerce and economic development. 
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(6) To create new and expand existing systems for the continuous re- 
porting and digesting of decisions of international tribunals, inter- 
national agreements, and materials and research on international law 
in order to create a complete, accessible world-wide source of infor- 
mation essential to further development of the international rule 
of law. 

To seek proper financing for all the above and other appropriate ap- 
proved endeavors of the legal profession of the World needed to 
create and strengthen the legal system and law rules required to 
achieve and maintain world peace, and to make from said funds 
grants in aid of research and other projects undertaken by law 
schools and other bodies throughout the world. 


(7 


ed 


[SOME SPECIFIC GOALS] 

V. That there be created a World Court of Human Rights with a care- 
fully drafted jurisdiction which will respect the domestic jurisdiction of 
nations yet provide a forum to correct existing deficiencies in this important 
field. 

VI. That a Supreme Court of Justice for the Americas be created with 
jurisdiction over all subjects of international law in international matters. 

VU. That, to insure uniformity on matters of international law, appeals 
from the Supreme Court of Justice for the Americas should be allowed to 
the International Court of Justice. 

VIII. That the General Assembly of the United Nations be the sole body 
empowered to elect judges to the International Court of Justice. 

IX. That a judge of the International Court of Justice, whose nation- 
ality is the same as that of a party to a dispute before the Court, must, upon 
the objection of any party, disqualify himself in said case. 

X. That more importance should be given to basic principles of natural 
law as one of the foundations of international law. 

XI. That in developing a program of world peace through law we must 
take into consideration the very serious social and economic problems and 
the discrepancies which exist in the standards of living among the different 
peoples of the World, all of which contribute to lack of harmony between 
nations: and such matters as unfair terms of trade for raw materials and 
the absence of a sufficient guarantee for investments abroad in certain parts 
of the globe. 

XII. That arbitration procedures be unified and modernized, more effec- 
tive means of enforcing decisions of arbitral tribunals be sought, and that 
ratification of the United Nations Convention on the recognition and en- 
forcement of foreign arbitral awards and the Pact of Bogota be encouraged, 
and that a system of reporting and disseminating decisions of arbitral 
tribunals be established. 

XIII. That other means for the pacific settlement of disputes such as 
mediation, conciliation, good offices and investigation should be resorted to 
when appropriate, and that the competency of the Inter-American Peace 
Committee should be expanded to allow it to act when requested by any 
American State. 
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XIV. That the governments of States should refrain from carrying out 
acts, be they of a physical, economic or moral character, contrary to the 
individual personality and the dignity of the human person; and noting 
with concern that in some States the rule of law does not exist because of 
the violation of these principles and lack of application and enforcement 
of existing covenants and treaties, all lawyers are urged to work toward 
increased respect for an effective application of the rule of law both 
nationally and internationally. 

XV. That all nations should accept, on the basis of reciprocity, the com- 
pulsory jurisdiction of the International Court of Justice. 

XVI. That efforts be made to effect changes in the structure of the 
United Nations to allow it more efficiently to contribute to the maintenance 
of world peace and security, keeping in mind the demonstrated weaknesses 
in the Security Council, the fact of the increase in size and change in geo- 
graphic distribution of the membership of the United Nations, and the need 
to ensure strict adherence to the decisions made by the United Nations; and 

XVII. That the International Law Commission be strengthened to better 
enable it to fulfill its assigned tasks of developing international law by hav- 
ing it become a permanent, adequately staffed organ meeting continually 
throughout the year. 

XVII. That programs of international educational exchange should in- 
clude more law students, practicing lawyers, judges and professors of law. 


[PLEDGE TO BUILD A WORLD LAW STRUCTURE] 
CONCLUDES 
That we lawyers of the Americas pledge wholeheartedly and com- 
pletely to devote ourselves to the foregoing program of sustained effort 
necessary to the creation of a world of law to the end that the rule of 
law will govern all men and all nations and any man can then walk any 


place on the face of the earth, or travel through endless space, in free- 
dom, in dignity and in peace. 


CONSENSUS OF ROME 
[Approved April 4, 1962] 


We lawyers attending this European Conference, being aware of our pro- 
fessional responsibility to utilize and develop international law and institu- 
tions, and methods for the peaceful settlement of international disputes, 

Recognizing the imperative obligation of the legal profession to promote 
world peace through the rule of law, and 

Taking note of the wide measure of agreement reached at the previous 
Conferences at San José, Tokyo, and Lagos, and expressing general agree- 
ment with the principles and recommendations approved by those 
Conferences, 

Hereby declare the following as the Consensus of Rome: 
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I. Need to improve international law and make it universal. 


A. All nations must accept international law as the law of the world com- 
munity. International law must embody fundamental concepts of justice 
and human dignity, principles relating to friendly relations and cooperation 
among States in accordance with the Charter of the United Nations, and the 
principles of law generally accepted by nations and legal systems through- 
out the world. It must be capable of expansion and development to meet 
the needs of a changing world. 

B. To achieve this objective, this Conference particularly stresses the 
following recommendations: that the International Law Commission of the 
United Nations be strengthened; that the Sixth (Legal) Committee of the 
General Assembly assume greater responsibility for assuring consideration 
of legal aspects of matters before the General Assembly; that advisory 
opinions on legal questions be asked of the International Court of Justice 
in all appropriate situations; that research be encouraged by individuals 
and organizations to enrich the substance of international law by drawing 
upon all legal traditions and to adapt international law to contemporary 
problems; and that the study of public international law be broadened and 
deepened. 


II. Machinery for the peaceful setilement of disputes. 


A. United Nations: The United Nations is the world’s best hope for in- 
ternational peace under the rule of law; it must be supported and strength- 
ened by all possible means, and the obligations of its Charter must be scru- 
pulously respected by all nations. 

This Conference stresses in particular that fuller use should be made of 
the existing machinery of the United Nations, and that a concerted effort 
should be made to find new ways of utilizing present provisions of its 
Charter to the maximum extent possible. 

B. Adjudication and arbitration: Legal disputes and legal aspects of 
other disputes should be settled by adjudication or arbitration. 

The Conference emphasizes the following recommendations: that all na- 
tions accept, on the basis of reciprocity, the compulsory jurisdiction of the 
International Court of Justice; that treaties generally should include 
clauses providing that disputes as to their interpretation and execution 
should be referred to the International Court of Justice or other appropri- 
ate international tribunal; and that, where necessary, regional and special- 
ized tribunals, or chambers of the International Court of Justice, be 
established. 


III. Facilitation of international economic development. 


A. The world legal order should provide a favorable climate for inter- 
national economic development and the maximum possible freedom for 
international trade. 

B. In particular, with respect to international investment and trade, 
means should be devised, by treaty or otherwise, to protect the legitimate 
interests of the nations and the nationals concerned. 
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In addition, present efforts should be supported and strengthened: (1) 
to achieve uniformity or Harmonization of laws, notably in the fields of 
negotiable instruments, international sales, international transportation, 
and patents and copyrights; (2) to obtain agreement on uniform rules in 
the field of conflict of laws for internationally important areas of private ' 
law; (8) to secure more effective judicial assistance and recognition and 
enforcement of foreign judgements and arbitral awards; and (4) to obtain 
national legislation in harmony with these objectives. 


IV. The role of lawyers in the development of the international rule 
of law. 


This Conference specifically recommends the following actions by lawyers 
to aid in the development and effective observance of the international 
rule of law: 

A. That a world community of legal scholars be developed through ex- 
panded programs of international exchanges, the community to include law 
students, practising lawyers, judges and professors of law, and that uni- 
versities be encouraged to establish programmes devoted to studies con- 
cerned with the international rule of law. 

B. That encouragement and support be given to the work undertaken 
by legal bodies and institutions working toward the same objectives as those 
stated in this Consensus, and that the maximum degree of cooperation 
among such bodies and institutions be sought. 

C. That this Conference supports the proposed World Conference on 
World Peace Through Law and the preliminary action and agenda called 
for by previous Conferences. 

D. That it should be a principal concern of the proposed World Con- 
ference to establish an organization through which the lawyers of the 
world can serve the cause of world peace through law, by creating a centre 
for research, education and action in promotion of its objectives, and also 
by encouraging and providing coordination of the related research and 
activities of others. 

To facilitate the establishment of such an organization, a Committee 
should be set up for the purpose of conducting discussions with appropriate 
existing national and international organizations working toward the same 
goals in order to avoid duplication of effort and to encourage harmonious 
cooperation, On the basis of these discussions, the committee should prepare 
a draft statute for the proposed organization. 


SETTLEMENT OF DUAL NATIONALITY IN EUROPEAN COMMUNIST COUNTRIES 
A. INTRODUOTION 
The establishment of a Communist regime in several European countries 
as a result of the Soviet military occupation and political influence shortly 
before and after the end of World War II (Albania, Bulgaria, Czecho- 
slovakia, German Democratic Republic, Hungary, Poland, Rumania and 
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Yugoslavia)? caused these countries, as a rule, to follow the Soviet pattern 
or imitate each other in the field of legislation. ' However, these legislative 
techniques did not achieve much, if anything, with respect to nationality 
laws in general, and to the problem of dual nationality in particular. Dur- 
ing the first decade after the establishment of Communist rule in these 
countries, their domestic legislation showed a tendency to include only pro- 
visions denying a citizen of one Communist country the possibility of being 
a citizen of another Communist or capitalist country. Later, this trend 
was abandoned. Of nine European Communist countries, six had legisla- 
tion prohibiting a second citizenship; at present only four still have such 
a legal text. In this respect the European Communist countries may be 
divided into two major groups according to whether or not their domestic 
legislation contains specific provisions denying the possession of another 
nationality by their own citizens. While the nationality laws of the first 
group explicitly do not allow the possession of a second nationality of their 
respective citizens, similar laws of the second group are silent on this 
question. 

The nationality laws and doctrine of the U.S.S.R. deny, as a rule, dual 
nationality to Soviet citizens.* In an article in 1936,3 analyzing the legal 
texts dealing with Soviet citizenship, the following interpretations were 
made: 


Generally speaking, naturalization in a foreign country has no effect 
upon the status of a person as a Soviet citizen. Under the Law of 
April 22, 1931, apparently the only means of changing Soviet citizen- 
ship to that of a foreign country is by renunciation with the consent of 
the appropriate authorities, Therefore, aside from loss of citizenship 
under the provisions of certain special decrees, a person once a Soviet 
citizen is always a Soviet citizen unless he can obtain the consent of 
the authorities to his renunciation of that citizenship. 


The Soviet point of view on this subject was clearly expressed by two 
studies in 1959 and 1961 in which the following was stated : 


The Soviet legislation adopts a negative attitude towards [the prob- 
lem of] having more than one citizenship ; this was expressed in several 
acts, and in particular in the RSFSR Decree of August 22, 1921. . 


The U.S.S.R. Law on Citizenship of August 19, 1938, now in force 
does not provide the possibility of a case where a person would have a 
dual nationality—Soviet and foreign.” 


1 Official law gazettes cited are abbreviated as follows: BO—Buletinul Oficial (Ru- 
mania); IPNS—lIevestiia na Presidiuma na Narodnoto Subrante (Bulgaria); MK— 
Magyar Késlény (Hungary); DzU-—Dstenntk Ustaw (Poland); Vedomosti-—Vedomosti 
Verkhounogo Soveta (U.8.8.R.); SbZ—Sbirka Zákonů (Czechoslovakia). 

2 Walter Meder, Das Staatsangehérigkeitsrecht der USSR und der Baltischen Staaten 
71 (Frankfurt am Main, 1950). 

3 Durward V. Sandifer, ‘‘Soviet Citizenship,’? 30 A.JI.L. 614-631 (1936). 

4G, E. Vilkov, ‘‘Mezhdunarodno-pravovoe regulirovanie voprosov dvoinogo grazh- 
danstva’’ [Settlement of Questions of Dual Nationality under International Law], 1959 
Soviet Yearbook of International Law 367. 

5 Ibid. 
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Soviet legislation does not provide for a status of dual nationality. 
A Soviet citizen cannot claim the rights of an alien under the pre- 
tense that he simultaneously possesses the citizenship of another 
country. A Soviet citizen when staying abroad cannot refer to his 
duties with respect to another country which also considers him its own 
citizen.® 

The possession of foreign nationality is also prohibited to citizens of 
Bulgaria,’ Poland,’ and Yugoslavia’ by explicit provisions. The nationality 
Jaws of these countries contain similar provisions, as is the case with Section 
24 of the Bulgarian Law on Citizenship of March 26, 1948, which reads: 
“A Bulgarian citizen cannot be simultaneously a citizen of another 
country.” The first postwar laws on nationality of Albania 1° and Ru- 
mania | also contained provisions which expressly prohibited the acquisi- 
tion of another nationality by citizens of these countries. However, the 
latter two Communist states, by virtue of new laws (Albania, in 1954; 
Rumania, in 1952), joined the legislation of Czechoslovakia and 
Hungary,?® which does not deal with this problem directly. The German 
Democratic Republic** may be placed in the second group, although it 
did not introduce new legislation in the field of nationality, since it still 
applies the laws of the former German Reich. 

As a result of the diversity of their municipal legislation, dual nationality 
was the inevitable outcome even for the Soviet-bloe countries, which basi- 
cally follow a general pattern or imitate each other. The proper solution of 
this situation was sought and found in international co-ordination. 

Thus, since 1956, several bilateral international conventions ™ have been 


6M. M. Boguslavsky and A. A. Rubanov, Pravovoe polozhenie Sovetskikh grashdan 
za granitsei [The Legal Status of Soviet Citizens Abroad] 22-23 (Moscow, Institute of 
International Relations, 1961). 


7 Law of March 26, 1948. 8 Law of Jan. 8, 1951. 

9 Law of Aug. 23, 1946 (July 1, 1946), in ita version of 1948, 

10 Law of Nov. 16, 1946. 11 Law of July 7, 1948. 

12 Law of 1948. 18 Laws of 1948 and 1957. 


14 Franz Masafeller, Deutsches StaatsangehGrigkeltsrecht (2d ed., Berlin, 1955; 
Ergänzungsband, 1957). y 

15 The following is a complete list of the conventions known to this writer and dis- 
cussed in this study: 

Conventions for the Establishment of the Citizenship of Persons with Dual Nationality 
between : 


(1) Albania and the U.S.S.R. Signed Sept. 18, 1957, in Tirana; ratified by the 
Albanian Government Nov. 27, 1958, by the Soviet Government Jan. 14, 1958; exchange 
of ratifications in Moscow, Jan. 14, 1958; in foree April 29, 1958; text: Vedomosti No. 9 
(904), May 28, 1958, item 205 (in Russian). 

(3) Bulgaria and Hungary. Signed June 27, 1958 in Sofa; ratified by the Bulgarian 
Government Aug. 9, 1959, by the Hungarian Government, Edict 27/59, July 11, 1959; 
exchange of ratifications in Budapest, June 8, 1959; in force July 3, 1959; text: IPNS 
No. 81, Oct. 9, 1959 (in Bulgarian and Hungarian); MK No. 74, July 11, 1959 (in 
Hungarian). 

(8) Bulgaria and Rumania. Signed Sept. 24, 1959, in Sofia; ratified by the Bul- 
garian Government Oct. 81, 1959, by the Rumanian Government Nov. 26, 1959; exchange 
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entered into by these countries with the main purpose of settling the ques- 
tions of existing cases of dual nationality and avoiding possible cases of dual 
allegiance in the future. No doubt more conventions will follow. In this 
respect, the Soviet Union seemed to be most anxious to settle and prevent 
cases of dual nationality, since she concluded within three years (1956— 
1958) special conventions dealing with these matters with all the European 
Communist countries 1° (Albania, Bulgaria, Czechoslovakia, German Demo- 








of ratifications in Bucharest, Dec. 24, 1959; in force Dec. 24, 1959; text: BO No. 29, 
Dee. 8, 1959 (in Rumanian); IPNS No. 17, Feb. 26, 1960 (in Bulgarian). 

(4) Bulgaria and the U.S.S.R. Signed Dec. 12, 1957, in Sofia; ratified by the Bul- 
garian Government Feb. 8, 1958, by the Soviet Government March 15, 1958; exchange of 
ratifications in Moscow, March 28, 1958; in force March 28, 1958; text: Vedomosti, 
No. 7 (902), April 14, 1958, item 141 (in Russian); IPNS No. 33, April 25, 1958 (in 
Bulgarian and Russian); 802 U.N. Treaty Series 3 (in Bulgarian, Russian, English and 
French), 

(5) Czechoslovakia and Hungary. Signed Nov. 4, 1960, in Prague; ratified by the 
Czechoslovak Government Dec. 31, 1960, by the Hungarian Government March 31, 1961; 
exchange of ratifications in Budapest, Feb. 17, 1961; in foree March 19, 1961; text: MK 
No, 22, March 31, 1961 (in Hungarian); SbZ No. 37/1961 (in Czech), Proclamation of 
the Ministry of Foreign Affairs of April 8, 1961. 

(6) Czechoslovakia and the U.S.S.R. Signed Oct. 5, 1957, in Prague; ratified by the 
Czechoslovak Government June 30, 1968, by the Soviet Government March 28, 1958; 
exchange of ratifications in Moscow, July 21, 1958; in force July 21, 1958; text: 
Vedomosti, No. 17 (912), Aug. 7, 1958, item 289 (in Russian); 320 U.N. Treaty Series 
111 (in Czech, Russian, English and French). 

(7) Hungary and Poland. Signed July 5, 1961, in Budapest; ratified by the Hun- 
garian Government Feb, 11, 1962, by the Polish Government Nov. 25, 1961; exchange of 
ratifications in Warsaw, Jan. 4, 1962; in force Feb. 4, 1962; text: MK No. 74, Feb. 11, 
1962 (in Hungarian); DzU No. 5, Jan. 25, 1962 (in Polish and Hungarian). 

(8) Hungary and the U.8.8.R. Signed Aug. 24, 1957, in Budapest; ratifled by the 
Hungarian Government Oct. 25, 1957, by the Soviet Government Dec. 12, 1957; exchange 
of ratifications in Moscow, Dec. 16, 1957; in force Jan. 15, 1958; text: Vedomosti, No. 1 
(896), Jan. 13, 1958, item 2 (in Russian); 318 U.N. Treaty Series 35 (in Hungarian, 
Russian, English and French). 

(9) Poland and the U.S.S.R. Signed Jan. 21, 1958, in Warsaw; ratified by the 
Polish Government April 15, 1958, by the Soviet Government, March 8, 1958; exchange 
of ratifications in Moscow, May 8, 1958; in force May 8, 1958; text: Vedomosti, No. 9 
(904), May 28, 1958, item 209 (in Russian); 319 U.N. Treaty Series 277 (in Polish, 
Russian, English and French). 

(10) Rumania and the U.S.S.R. Signed Sept. 4, 1957, in Bucharest; ratified by the 
Rumanian Government Nov. 6, 1957, by the Soviet Government Jan. 25, 1958; exchange 
of ratifications in Moscow, March 3, 1958; in foree March 3, 1958; text: Vedomosti, No. 
5 (900), March 19, 1958, item 103 (in Russian); 318 U.N. Treaty Series 89 (in Ru- 
manian, Russian, English and French). 

(11) Yugoslavia and the U.S.S.R. Signed May 22, 1956, in Moscow; ratified by the 
Yugoslav Government July 3, 1956, by the Soviet Government June 6, 1956; exchange 
of ratifications in Belgrade, July 31, 1956; in force July 31, 1956; text: Vedomosti, No. 
16 (858), Aug. 17, 1956, item 353 (in Russian); 259 U.N. Treaty Series 155 (in 
Russian, Serbocroat, English and French). 


16 According to Boguslavsky, op. oit. 23, the U.8.8.R. concluded such conventions with 
other European Communist countries; however, the writer was unable to locate the 
German Democratic Rep.-U.8.8.R. Convention, if existing. 
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cratic Republic, Hungary, Poland, Rumania), including Yugoslavia, de- 
spite the fact that the latter has been outside the Cominform since 1948.1" 
The first convention of this kind was, indeed, concluded between the 
U.S.S.R. and Yugoslavia in May, 1956. All these conventions show definite 
features of similarity in their contents with slight deviations in a few in- 
stances, the prototype being the agreements to which the Soviet Union is 
. a party. 

The preambles of all the conventions under discussion here admit that 
the latter are concluded because ‘‘there are a number of persons in the terri- 
tory of the Contracting Parties whom both Parties, in accordance with 
their legislation, regard as their citizens,” +.¢., the two contracting states 
make equal claims to the allegiance of an individual at the same time. 
Furthermore, the preambles suggest that existing cases of dual nationality 
be eliminated and such possible cases be avoided in the future. Only the 
Convention between the U.S.S.R. and Yugoslavia was entered into ‘‘in con- 
formity with their joint declaration signed at Belgrade on June 2, 1955, 
and with a view to settling outstanding questions relating to citizenship 
and repatriation.”’ 


B. SETTLEMENT or Cases OF DUAL NATIONALITY 


A basic rule included in the cited conventions is that persons resident in 
the territory of one contracting party who are claimed as citizens by the 
domestic legislation of both contracting countries may choose, or opt for, 
the citizenship of either of these countries, i.e, the conventions recognize 
the right of persons of dual nationality to choose one of them. While all 
the preambles indicate that the elimination of cases of dual nationality is 
to be made ‘‘on the basis of a free choice of citizenship by the persons con- 
cerned,’’ three conventions contain, in addition, a special provision ex- 
plicitly prescribing that the exercise of option must be ‘‘entirely voluntary’’ 
(Albania-U.8.8.R., Art. 5; Poland-U.8.8.R., Art. 5), or ‘expressed freely’’ 
(Yugoslavia-U.S.8.R., Art. 5). Thus, all conventions consider that the 
declaration of choice or option of nationality is a voluntary unilateral act 
of the person opting which establishes his legal status. The Yugoslav-Soviet 
Convention does not, however, apply to persons who, possessing the citizen- 
ship of one contracting party, have acquired that of the other contracting 
party without first obtaining permission to renounce their former citizen- 
ship, where such persons are resident in the territory of the contracting 
party whose citizenship they formerly possessed. Both countries shall re- 
gard such persons as citizens of the country in whose territory they are 
resident. 

As regards the settlement of cases of dual nationality in which minors 
are involved, the conventions provide several solutions. The basic rule is 
that a minor follows the citizenship of his parents if both parents possess 


17 The Soviet Union also entered into similar conventions with the Asian People’s 
Democracies: Korea, signed on Dec, 16, 1957, in Phenjan; text in Vedomosti, No. 4 
(899), 1958, p. 216; and Mongolia, signed on Aug. 25, 1958, in Ulan-Bator; text in 
Vedomosti, No. 35 (930), 1958, p. 426; also in 322 U.N. Treaty Series 201. 
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(i.e., choose, in compliance with the provisions of the conventions) the same 
citizenship (Albania-U.8.8.R.; Bulgaria-U.8.8.R.; Hungary-U.8.8.R.; Po- 
land-U.S.S.R.; Rumania-U.S.8.R.; Yugoslavia-U.S.S.R.), or if only one 
parent is alive (Czechoslovakia-Hungary ; Czechoslovakia-U.8.8.R.). 

Lf the minor’s parents have or choose different citizenships, his citizen- 
ship will be determined by an agreement between the parents (all conven- 
tions), which must take the form of a joint declaration by the parents 
(Czechoslovakia-U.8.S.R.; Hungary-Poland; Hungary-U.S.S.R.; Poland- 
U.S.S.R.). If the parents reach no agreement, the minor will have the 
citizenship of the country ‘‘in whose territory he is resident’’ (Bulgaria- ` 
Hungary; Bulgaria-Rumania; Bulgaria-U.S.8S.R.; Hungary-Poland; Po- 
land-U.8.S.R.; Rumania-U.S.8.R.), or ‘‘in whose territory the children are 
resident together with their parents or with one of them” (Yugoslavia- 
U.S.S.R.) ‘‘on the day of the expiry of one year’’ after the effective date 
of the convention (Czechoslovakia-U.8.8.R.), or ‘‘at the time of the parents’ 
option for citizenship’’ (Hungary-U.S8.S.R.). 

If one parent has his residence in the territory of one contracting country, 
and the other parent, in the territory of the other, and there is no agree- 
ment between the parents to the contrary, children retain the citizenship 
of the parent who ‘‘supports and educates’ them (Albania-U.8.8.R.; 
Bulgaria-Rumania; Bulgaria-U.S.S.R.; Poland-U.S.S.R.); or ‘‘in whose 
custody they are’’ (Czechoslovakia-U.8.8.R.; Hungary-U.S.8.R.; Rumania- 
U.S.S.R.); or who ‘‘exercise parental authority’’ over them (Bulgaria- 
Hungary; Czechoslovakia-Hungary ; Hungary-Poland) ; or ‘‘permanently 
lives together with his parents” (Yugoslavia-U.8.8.B.). 

A. child with dual nationality, who lives in a third country, retains the 
citizenship of the country in which he or his parents had their last resi- 
dence before their departure abroad, if there is no agreement between the 
parents concerning the child’s citizenship. This provision is not included 
in the Albanian-Soviet and Czechoslovak-Soviet Conventions. 

The Czechoslovak-Hungarian and Czechoslovak-Soviet Conventions 
prescribe that a child born in the territory of a third state will have, in case 
of no agreement between the parents, the citizenship of the contracting 
country in the territory in which his parents had permanent residence 
prior to going abroad. In case they have no residence in the territory of 
either of the contracting countries, the citizenship of the mother will de- 
cide the citizenship of the child (Hungary-Poland). 

A child whose parents are dead or the whereabouts of whose parents are 
unknown shall become a citizen of the country in which he is residing one 
year from the effective date of the convention. The requirement of one 
year is not mentioned in the Yugoslav-Soviet Convention. 

With only three exceptions (Czechoslovakia-Hungary; Hungary- 
U.S.8S.R.; Yugoslavia-U.S.8.R.), all conventions grant a minor who has 
reached 14 years of age (16 years of age, Yugoslavia-U.8.8.R.) the right, by 
way of filing a declaration of his own, to choose a citizenship contrary to the 
above discussed principles. The Bulgarian-Hungarian Convention gives the 
following solution in this respect: children who have acquired citizenship as 
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a result of the basic principles described above may opt for the citizenship of 
the other country within one year after they have reached their majority. 

The procedural rules for the choice of citizenship by dual nationals, as 
given by the conventions, are the following: in order to choose the citizen- 
ship of one of the contracting countries claiming them as their citizens 
they must file an application to that effect with the embassy of the country 
they select for citizenship (Albania-U.8.S.R.; Bulgaria-Hungary ; Bulgaria- 
U.S.S.R.; Hungary-U.8.8.R.; Poland-U.8.8.R.; Rumania-U.8.8.R.; Yugo- 
slavia-U.S.S.R.), or with its diplomatic or consular representatives (Bul- 
` garia-Rumania; Czechoslovakia-Hungary; Czechoslovakia-U.8.S.R.), or 
with the embassy or consular office (Hungary-Poland), if they reside 
(Bulgaria-Hungary; Czechoslovakia-Hungary; Bulgaria-Rumania; Bul- 
garia-U.8.8.R.; Hungary-Poland; Yugoslavia-U.S.8.R.) or live (Albania- 
U.S.S.R.; Czechoslovakia-U.S.S.R.; Hungary-U.S.S.R.; Poland-U.8.8.R.; 
Rumania-U.8.8.R.) in the territory of the other country. They must file 
such application with the diplomatic or consular representatives of the 
country of their choice if they reside or live in a third state. The latter 
provision is not included in the Albanian-Soviet, Bulgarian-Rumanian, and 
Hungarian-Soviet Conventions. 

Applications for choice of citizenship may be filed only by persons who 
have reached their majority, t.e., unmarried persons who have attained the 
age of eighteen years; married persons may be younger. 

All the conventions require that applications for choice of citizenship be 
filed (free from any taxes, stamp duties and fees) within one year from the 
effective date of the convention. Each country must then furnish to the 
other country a list of the names of the persons who have chosen its citizen- 
ship within six months (Albania-U.8.8.R.; Bulgaria-U.S8.8.R.; Czechoslo- 
vakia-Hungary; Ozechoslovakia-U.S.8.R.; Hungary-U.S8.8.R.; Poland- 
U.8.8.R.; Yugoslovak-U.8.8.R., i.e., the conventions to which the Soviet 
Union is a party), one year (Bulgaria-Rumania), or 18 months (Bulgaria- 
Hungary; Hungary-Poland; Hungary-U.8.8.R.) from the end of the year 
granted for filing such applications. The Albanian, Rumanian, and Yugo- 
slay Conventions with the U.S.S.R., however, distinguish two kinds of lists 
to be submitted: a list of the names of the persons whose applications for 
citizenship have been granted and a list of rejected applications. The latter 
will be considered as citizens of the country in which they reside. 


C. AVOIDANCE oF CASES oF DUAL NATIONALITY 


In order to avoid cases of dual nationality in the future, all conventions 
inelude the rule that the citizenship of a new-born child who could have a 
dual nationality shall be determined by an agreement between its parents. 
This agreement must be communicated to the proper authorities (civil status 
registry offices, and the like) in the form of a joint declaration at the time 
of registering the birth of the child. If the parents reach no agreement, 
the child shall acquire the citizenship of the country in whose territory it 
was born. These provisions are not contained in the Albanian-Soviet, Bul- 
garian-Rumanian, Rumanian-Soviet, and Yugoslav-Soviet Conventions. If 
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the child was born in a third country, it will be a citizen of the country 
in which its parents had permanent residence before they went abroad. 

The Bulgarian-Hungarian, Czechoslovak-Hungarian, and Hungarian-Po- 
lish Conventions offer the following solution for avoidance of cases of dual 
nationality: Parents who are citizens of two different countries may file a 
written application (certified by a notary public or diplomatie representa- 
tive) with the proper authorities within three months (Bulgaria-Hungary ; 
Hungary-Poland), or one year (Czechoslovakia-Hungary), after the birth 
of the child for its registration as a citizen of the country in which they 
live. If there is no agreement, the child shall be a citizen of the country 
of the parent who exercises parental authority, in case the parents live 
apart. Each country is under obligation to inform the other as to the 
citizenship of such children every January (Hungary-Poland); or every 
December (Bulgaria-Hungary); or by March 31 of every year (Czecho- 
slovakia-Hungary). 


D. Consequences RESULTING FROM CHOICE OF, OR FAILURE 
TO CHOOSE, A NATIONALITY 


The conventions attach several consequences as a result of the choice, re- 
nouncement, or failure to choose one of the nationalities which a person 
posesses. Thus, if a dual national chooses the citizenship of one contracting 
country, he shall be considered a citizen of this country solely. In case he 
fails to file a declaration of choice of citizenship (all conventions), or the 
contracting country decides not to grant the applicant the citizenship for 
which he opted (for instance, Hungary-U.8.8S.R.; Rumania-U.8.8.R.; Yugo- 
slavia-U.S.8.R.), he is considered a citizen of the country in which he re- 
sides. If such a person lives in a third country, he will be treated as a 
citizen of the country in which he had permanent residence before his de- 
parture to the third country. This last provision is not included in the 
Albanian, Polish and Rumanian Conventions with the Soviet Union. 

A person who has chosen the citizenship of a country other than the one 
in which he resides may retain his former place of residence, but will have 
the status of an alien (foreign citizen). The Bulgarian-Hungarian Con- 
vention states that such person may stay in this country ‘‘if he is duly 
registered with the population registration office” (adresna sluzhba). The 
Yugoslav-U.8.8.R. Convention adds to this provision that ‘‘no restriction 
may be placed on the freedom of repatriation of such persons.” That 
convention further provides that the filing of an application for the reten- 
tion of the citizenship of the other contracting country should not of itself 
be ground for the imposition of special measures on the person concerned. 

Choice of citizenship of one contracting country, according to the pro- 
visions of the convention, does not relieve a person from the fiscal obliga- 
tions which he has toward the other country prior to his choice. 


E. FINAL Provisions 


With the exception of four conventions (Bulgaria-Hungary ; Czechoslo- 
vakia-Hungary ; Hungary-Poland; and Hungary-U.S.8.R., 4.¢., the conven- 
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tions to which Hungary is a party), which state that they will go into effect 
30 days after the exchange of the ratification documents, all the conventions 
prescribe that they will become effective on the date of the exchange of the 
instruments of ratification. 

The majority of the conventions are silent on the question of their ex- 
piration ; only the Bulgarian-Hungarian and Hungarian-Polish Conventions 
were concluded for a five-year period with the possibility of prolongation, 
and the Bulgarian-Rumanian Convention is valid for an indefinite period 
of time and can be renounced upon six months’ notice. 

Without exception, all these conventions, upon their entry into force (not 
later than thirty days thereafter, Yugoslavia-U.S.8.R.), are supposed to be 
published in the daily press of each of the contracting parties for the 
information of the persons concerned, or ‘‘by other suitable means” (+bi1d.). 

Questions concerning the implementation and interpretation of the con- 
ventions shall be resolved through diplomatic channels. This provision is 
not contained in the conventions between Albania-U.8.8.R.; Czechoslovakia- 
Hungary; Ozechoslovakia-U.S.S.R.; Hungary-U.S.8.R.; and Yugoslavia- 
U.S.S.R. 


F. QENERAL APPRAISAL 


The survey of the municipal laws on nationality in force in the Soviet 
Union and the European People’s Democracies, as well as their interna- 
tional conventions dealing with dual nationality, may be summed up in the 
following : 


1. Despite the fact that the Communist countries, as a rule, adopted 
laws patterned after those of the Soviet Union, or imitated each other in 
the field of legislation, and although several of these countries by way of 
domestic laws did not recognize another nationality for their citizens, dual 
nationality was the inevitable outcome of the diversity of municipal legisla- 
tion in the Soviet bloc. 

2. The removal of the principal causes of dual nationality was sought 
and found by way of international agreements: through international con- 
ventions the existing cases of dual nationality were liquidated and meas- 
ures were introduced for preventing the occurrence of such cases in the 
future. 

3. The basic principles which were suggested by the conventions for 
settling problems of dual nationality are the following: 


(a) Voluntary and free choice or option of nationality as a unilateral 
act of the person opting. 

(b) A minor follows the citizenship of his parents if both possess or 
choose the same citizenship; if they have or choose different citizenship, 
then an agreement between them will decide upon the minor’s citizenship ; 
if no agreement is reached, the minor’s residence is decisive; if parents 
live in different countries and no agreement is reached, the child is to be 
granted the citizenship of the parent who supports or educates him. A 
child without parents becomes a citizen of the country in which it resides. 
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(c) A minor who has attained a certain age (14 or 16 years of age 
or has reached the majority) may opt for the citizenship of his own choice 
contrary to the provisions of the conventions. 

(d) A newborn child, who could have dual nationality, becomes a 
citizen of the country as decided upon agreement of the parents. 

(e) If no agreement is reached, the place of birth determines the 
child’s citizenship. 

Thus, the foregoing observations make it clear that the Communist 
countries, led by the Soviet Union, pursue by way of bilateral international 
agreements a general policy to rid the Communist area in Europe (as well 
as in Asia) of citizens with dual nationality belonging to a Communist 
state. 

Ivan SipKov 
European Law Division, Law Inbrary, Library of Congress 


A JUSTICIABLE CONTROVERSY CONCERNING WATER RIGHTS 


Sharing the waters of the Rio Grande and the Colorado Rivers, the 
United States and Mexico enjoy a natural resource of considerable eco- 
nomic significance. Since the last decade of the nineteenth century, they 
have sought an equitable distribution of these waters. Allocation of the 
waters of the Colorado River was difficult, involving a half-century of study 
and negotiation. Distribution of the waters of the mentioned river was 
finally agreed upon in the Water Utilization Treaty of 1944. Under this 
treaty, Mexico receives 1,500,000 acre-feet of water annually in the limi- 
trophe section of the Colorado River.? Agreement on the delivery of a 
specific quantity of water was to preclude future Mexican claims. Re- 
cently, however, questions have arisen concerning the quality of the Colo- 
rado River water being delivered to Mexico. Within the past year, water 
with a high saline content has drained into the Gila River from the Welton- 
Mohawk Irrigation and Drainage District in southwestern Arizona. The 
Gila River joins the Colorado River near the Mexican border. Flowing into 
Mexico, this saline water constitutes part of that country’s annual allot- 


14d hoo joint commissions were established during the first decade of this century 
to study each of the rivers. In 1927 the International Water Commission, United States 
and Mexico, was created to study water distribution. Both of these efforts failed to 
produce a treaty. See 1 Hackworth, Digest of International Law 585-586 (Washington: 
Government Printing Office, 1940); 44 Stat. 1403; and U. 8. House of Representatives, 
Report of the American Section of the International Water Commission, United States 
and Mexico, 71st Cong., 2d Sess., 1930, Doc. 359. 

2 Feb. 8, 1944, Art. X. 69 Stat, 1219. The Colorado River meanders for more than 
1400 miles. For twenty miles it forms part of the international boundary between the 
two countries. Before it empties into the Gulf of California, it travels one hundred 
miles through Mexico. The entire run-off of the river comes from the United States. 

8 The treaty is terminable only by mutual consent. It continues in force until termi- 
nated by another treaty concluded for that purpose. Art. XXVIII. 
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ment. Farmers in the Mexicali area claim that the excessive saline content 
of the water threatens their crops.* 

The current dispute fundamentally concerns United States obligations 
with regard to the quality of water that is being delivered to Mexico.” The 
1944 Treaty contains no specific provision regarding water quality. The 
preambular declaration of the parties’ desire ‘‘to obtain the most complete 
and satisfactory utilization’’ of the shared waters has no substantive con- 
tent. Specific references to the Colorado River provide that the Mexican 
allotment will come ‘‘from any and all sources’’ of the river.6 Waters of 
the mentioned river, ‘‘whatever their origin,’’ will be delivered in the 
limitrophe section of the river.” The record of testimony of officials of the 
State Department and the International Boundary Commission, United 
States and Mexico, before the Senate Committee on Foreign Relations, dis- 
closes a unanimous conviction that the United States assumed no obligation 
regarding water quality.2 The then Assistant Secretary of State (Dean 
Acheson) unequivocally informed Senator Downey of California that the 
plain terms of the treaty required Mexico to accept the delivered water re- 
gardless of its quality.® Officials frequently emphasized that, under condi- 
tions of ultimate development in the United States, more than one-half of 


4 Water from the Colorado River irrigates nearly 500,000 acres of farm land in the 
Mexicali area. New York Times, March 11, 1962, p. 70; The Evening Star (Washing- 
ton, D. C.), Dec. 26, 1961, p. B-20; 46 Dept. of State Bulletin 144 (1962). 

5 Interest of legal scholars in the water quality of international rivers is apparently 
a recent development. Neither H. A. Smith, in his The Economic Uses of International 
Rivers (1931), nor F. J. Berber, in his Rivers in International Law (1959), discusses in 
any detail the problem of water quality. With increased consumptive uses of interna- 
tional rivers, water quality will assume greater importance. Recent instruments attest to 
this importance. Art. IV(10) of the Indus Waters Treaty (India-Pakistan, 1960) sets 
forth the intention of each party to prevent, as far as practicable, undue pollution 
of the mentioned waters. 55 A.J.I.L..802 (1961). At its 1956 meeting, the International 
Law Association adopted as a general principle governing the use of international rivers 
the declaration that preventable pollution of water in one state, which does substantial 
injury to another state, renders the former state liable for damages. International Law 
Association, Report of the Forty-Seventh Conference, Dubrovnik, 1956, p. 242. 

6 Art. X. 7 Art. XI (a). 

8 See the statements of L. M. Lawson, U. S. Commissioner for the International 
Boundary Commission, in the hearings before the Senate Committee on Foreign Relations. 
U. 8. Senate, Committee on Foreign Relations, Hearings, Water Treaty with Mexico, 
79th Cong., 1st Bess., 1945, p. 944. Mr. Lawson was one of the three officials who signed 
the treaty on behalf of the United States. With regard to water quality, he declared: 
“In negotiating the treaty ... we had difficulty in persuading the Mexican repre- 
sentatives to accept this kind of water that is recovered flow, drainage water, and return 
flow which would require in the future probably some dilution with fresher water of a 
less alkaline quality. We had no expression from the Mexicans in the negotiations 
except that at the beginning of the negotiations they insisted that the full amount 
of it be upstream water.’’ See ibid. 84. See also the statement of Frank Clayton, 
Counsel to the American Section of the International Boundary Commission, in tbid. 
108-110. 

9 Beo ibid. 1764-1765. Mr. Acheson rejected a suggestion of a reservation to the 
treaty providing that Mexico would accept the delivered water regardless of its quality. 
He explained that it was unwise to add to the plain words of the treaty additional words 
and phrases which were wholly unnecessary. The document, he said, was clear beyond 
auy peradventure of a doubt. Ibid. 1777. 
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the water allotted to Mexico would consist of return and drainage flow and 
other waste water. Less than one-half of Mexico’s allocation would come 
from natural Colorado River water.’° This official interpretation has been 
recently reiterated in an announcement by the State Department. Insisting 
that the United States was fulfilling its obligations under the treaty, the 
Department pointed out that it was known in 1944 that part of the water 
to be delivered to Mexico would consist of saline drainage." 

An entirely different understanding of the treaty was expressed to the 
Mexican Senate by Adolfo Orive Alba, Executive Chairman of the National 
Irrigation Commission of Mexico, and a participant in the treaty negoti- 
ations. The Chairman assured the Senators that Mexico had an ‘‘undeni- 
able right to receive waters of good quality’’ from the Colorado River. 
For reasons of a legal and technical nature, there was no danger that the 
water would be of poor or unusable quality. He went on to assert that: 


... in this treaty, as in any other of its kind, it is understood that the 
water must be of good quality. Mexico has the right to have the water 
that is assigned to it from the Colorado River proceed entirely from the 
virgin volume of the current, but knowing that this is physically im- 
possible to obtain for any use of the water downstream on any river 
fully utilized, as is the Colorado River, our country had no objection 
to receiving these waters the same as the other American users of the 
lower portion of the Colorado River, as long as they were of good 
quality for irrigation.?? 


There can be no doubt that the delivery of the saline water has excited 
Mexican agricultural interests. In a recent message to the ‘‘People of the 
United States of America,’’ the ‘‘People of the State of Baja California”’ 
declared that the delivery of the saline water constituted ‘‘an aggression 
that belies the most well meaning of policies.’’ In addition, they accused 
the American Government of deliberately attempting ‘‘to cause through 
chemical means the annihilation of the closest and, possibly as of a short 
time ago, the friendliest neighbor you have.’’** This use of the term 
“‘agoression’’ is unfortunate. It would certainly seem to complicate the 
prompt and effective solution of the problem.** 

In accordance with Articles II and XXIV of the 1944 Treaty, the gov- 
ernments have instructed the International Boundary and Water Commis- 
sion, United States and Mexico, to investigate the situation and recommend 
remedial measures. It is possible that the Commission may offer a prompt 


10See the statement of Secretary of State Stettinius in hearings cited in note 8 
above, p. 20. See also Mr, Lawson’s statement, ibid. 84, and the summary on p. 1806. 

11 46 Dept. of State Bulletin 144 (1962). 

12 Bee U. 8. Senate, Water Treaty of the Colorado River and Rio Grande Favors 
Mexico, 79th Cong., 1st Sess., 1945, Doe. 98, pp. 16-17. i 

18 This message appeared as a full-page advertisement in The Evening Star (Wash- 
ington, D. 0.), Dec. 26, 1961, p. B-20. 

14 Fluvial or saline aggression is certainly not within the traditional concept of ag- 
gression as the use of, or threat to use, armed force. See Quincy Wright, ‘‘The Pre- 
vention of Aggression,” 50 A.J.I.L. 526 (1956). The Inter-American Treaty of Be- 
ciprocal Assistance (1947) cites as illustrative examples of aggression an unprovoked 
armed attack or an armed invasion, 
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solution that will not prejudice the legal rights of either country.* If the 
Commission is unable to suggest an effective solution, the matter must, un- 
der the terms of the treaty, be considered at the diplomatic level. In view 
of the element of urgency, it is to be hoped that the Commission will recom- 
mend an effective solution.1¢ 

If a settlement of the dispute requires the clarification of United States 
obligations under the treaty, submission to the International Court of 
Justice under the terms of Article 36(2) of the Court’s Statute would seem 
to be in order. Since the dispute clearly involves a matter of treaty inter- 
pretation, there would be no reason for either country’s interposing its 
self-judging reservation to deny the Court’s jurisdiction.” If the dispute 
is referred to the Court, Mexico would doubtless consider the appropriate- 
ness of an application to the Court for interim measures of protection to 
prevent any additional delivery of saline water. It would, of course, be 
rash to predict the Court’s decision. In the determination of American 
obligations, neither the maxim ste utere tuo ut alienum non laedas nor the 
doctrine of the Canadian-American Tribunal in the Tratl Smelter Case can 
be ignored.1® Whatever the result of reference, reference of the question 
to the Court might have a salutary effect in the Western Hemisphere. It 
would dramatically illustrate American willingness to submit international 
disputes to third-party adjudication. 

Dow C. Prees 
Duke University 


18 Press reports following President Kennedy’s recent visit to Mexico disclose that 
the United States and Mexico have concluded an interim agreement to alleviate the 
salinity of the Colorado River. This agreement will remain in force until October, 
1968, at which time a permanent agreement will take effect. Apparently the agreement 
is predicated on good neighborliness, without prejudice to the legal rights of either 
government under the 1944 Treaty. This interim agreement does not, of course, gainsay 
the author’s point that the dispute is susceptible of judicial settlement. See New York 
Times, July 1, 1962, pp. 1-2. 

160 On March 16, 1962, the Presidents of the United States and of Mexico announced 
that the International Boundary and Water Commission would appoint a team of Mexi- 
can-American water and soil scientists to study the salinity problem. The scientists will 
submit their recommendations to the Commission. 46 Dept. of State Bulletin 650 
(1962). 

17 Both the United States and Mexico have accepted the Optional Clause with similar 
self-judging reservations. 1960-1961 I.0.J. Yearbook 207-208, 217-218. 

18 The Tribunal declared: ‘f... under the principles of international law, as well as 
the law of the United States, no State has the right to use or permit the use of ita 
territory in such a manner as to cause injury by fumes in or to the territory of another 
or the properties or persons therein, when the case is of serious consequence and the 
injury is established by clear and convincing evidence.’’ See Department of State, 
Trail Smelter Arbitration between the United States and Canada under Convention of 
April 15, 1935. Decision of the Tribunal Reported March 11, 1941 (Arbitration Series, 
No. 8), p. 36; reprinted in 35 A.J.I.L. 684 (1941). Lauterpacht asserts that the maxim 
is a general principle of law recognized by civilized states which the Court is bound to 
apply by virtue of Art. 38 of its Statute. 1 Lauterpacht, Oppenheim’s International 
Law 346 (8th ed., 1955). At the 1956 meeting of the International Law Association, 
some of the participants found this maxim to be vague and of little use with regard to 
the utilization of international rivers. See the comments of Professor P. Geiseke and 
A. M. Atabani, International Law Association, op. cit. 219-220, 228-229. 
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THE HAGUE ACADEMY OF INTERNATIONAL LAW—1963 SESSIONS 


LECTURES, JULY—avaustT, 1963 


Two sessions of lectures at the Hague Academy of International Law 
will take place in 1963. The first session, from July 8 to 26, 1963, will 
consist of the following courses: The Function of Arbitration Today, by 
Professor Louis B. Sohn (United States); Conflicts of Law in Air and 
Outer Space, by Professor D. Goedhuis (Netherlands); Conflict of Laws 
concerning International Arbitration in Private Law, by Professor B. 
Goldman (France); English Private International Law Relating to the 
Family, by Professor G. Cheshire (Great Britain); Capacity in Private 
International Law, by Professor F. Capotorti (Italy); General Course by 
Professor R. H. Graveson (Great Britain); The Influence of the Internal 
Regime of States upon the Structure of International Organizations, by 
Professor G. Ténékidés (Greece); Public and Semi-Public Enterprises (in 
Particular, Nationalized Enterprises) in Private International Law, by 
Professor F. Riad (Egypt). 

The second session, from July 29 to August 16, 1963, will consist of 
the following courses: The Confiscation of Foreign Property and Claims 
to Which it May Give Rise, by Mr. S. Petren (Sweden); The Implementa- 
tion of the International Protection of Human Rights, by Mr. H. Golsong 
(Germany); General Course by Professor E. Giraud (France); The 
Regime of Special Missions (ad hoc Diplomacy), by Professor M. Barto’ 
(Yugoslavia) ; Constitutional Limitations in the Law of European Organ- 
izations, by Mr. H. J. Hahn (Germany) ; The Delimitation of Jurisdiction 
in the United Nations, by Mr. R. Bindschedler (Switzerland); The Rela- 
tion of Law, Politics and Action in the United Nations, by Mr. Oscar 
Schachter (United States). 

Application forms, as well as information about scholarships, may be 
obtained from the Secretary General, Hague Academy of International 
Law, Peace Palace, The Hague. 


RESEARCH CENTER, AUGUST-SEPTEMBER, 1963 


The seventh annual session of the Research Center of the Hague 
Academy of International Law will be held at The Hague between August 
20 and September 28, 1963. The subject for research will be ‘‘The Re- 
lations between Universal International Organizations and Regional Or- 
ganizations.” The Directors of Research will be Professor J. Dupuy, of 
the Faculty of Law of the University of Aix-en-Provence (French-speaking 
section), and Professor B. Boutros-Ghali, of the Faculty of Law of the 
University of Cairo (English-speaking section). 

The purpose of the Center is to enable persons who have already reached 
an advanced stage of study, or who are engaged in research or teaching in 
the field of international law to spend six weeks in research and seminar 
discussion at the Academy. The extensive facilities of the Peace Palace 
Library are at the disposal of participants. 
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Most of the expenses of attendance are borne by the Academy out of a 
special grant made by the Rockefeller Foundation. Participants will 
receive a contribution towards their traveling expenses and a living allow- 
ance of 20 guilders per day during their stay. 

There are no age limits for participants, but the general level ranges 
between 25 and 40 years of age. 

Requests for application forms should be made to the Secretary Gen- 
eral, Hague Academy of International Law, Peace Palace, The Hague, and 
completed forms should reach the Academy not later than March 1, 1963. 


E. H. F. 


ANNUAL MEETING OF THE SOCIETY, 1963 


The Fifty-Seventh Annual Meeting of the American Society of Inter- 
national Law will take place at the Statler Hilton Hotel in Washington, 
D. C., from April 25 to 27, 1963. The program for the meeting is being 
arranged by the Committee on Annual Meeting, under the chairmanship of 
Professor Richard A. Falk, of the Center of International Studies, Prince- 
ton University. The meeting will open on Thursday, April 25, and 
conclude with the annual dinner on the evening of April 27. 

The Statler Hilton has set aside a block of rooms for out-of-town mem- 
bers attending the meeting. Reservations should be received by the Front 
Office Manager, Mr. Sanford Towart, at least two weeks in advance of 
arrival. 

E. H. F. 


INTERNATIONAL LEGAL MATERIALS—CURRENT DOCUMENTS 


The Society has made available to members and subscribers to the 
JOURNAL, and others, a compilation in mimeographed form of current offi- 
cial documents entitled ‘‘International Legal Materials.” This is in the 
nature of an experimental venture designed to meet the needs for up-to-date 
information of scholars, practicing lawyers, legal advisers to government 
agencies and corporations, government officials, and others concerned with 
the legal aspects of public and private international dealings. Documents 
have been selected which are likely to be of interest to a broad group of 
members and which are not readily available elsewhere or will not become 
available in more permanent collections until a later date. 

The first issue, Volume 1, Number 1, dated August, 1962, contains the 
decision of July 6, 1962, of the U. S. Court of Appeals for the Second Cir- 
cuit in the case of Banco Nacional de Cuba v. Sabbatino et al. (reported on 
p. 1085 of this JOURNAL), the decision of July 7, 1961, of the New York 
Court of Appeals in the case of Incres Steamship Co. Lid. v. International 
Maritime Workers Union et al. (reported in the January, 1962, issue of this 
JOUBNAL, p. 215), together with the brief filed with the United States Su- 
preme Court by the United Kingdom as amicus curiae, on the petition 
for certiorari in the Incres case. The volume also contains a report by the 
Department of State to the Senate Foreign Relations Committee on major 
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instances of expropriation of American-owned property since World War 
II, a report by the Administrator of the Agency for International Develop- 
ment on the United States’ investment guarantee program, and a statement 
and list by the Department of State of the U. S. treaties of friendship, 
commerce and navigation concluded since 1945. Also included in the col- 
lection is the report by the Legal Subcommittee of the U.N. Committee on 
the Peaceful Uses of Outer Space on the work of its first session from May 
28 to June 20, 1962. 

Among national legislation and regulations included in the collection are 
the U. 8. Department of Defense Directive of May 5, 1962, relative to Status 
of Forces Policies and Information, U. S. Sugar Act Amendments of 1962 
and Foreign Assistance Act provisions relating to expropriation and dis- 
eriminatory treatment of American-owned property, Brazilian Decree No. 
1106 of 1962 expropriating public utilities companies, the Ceylon Petroleum 
Corporation Act No. 28 of 1961, providing for expropriation of oil proper- 
ties, and Kuwait Decree No. 35 of 1961 establishing the Kuwait Fund for 
Arab Economic Development. A supplement to the volume contains the 
text of the Advisory Opinion of the International Court of Justice concern- 
ing the financial obligations of Members of the United Nations in connec- 
tion with the U.N. operations in the Congo and the Middle East (reported 
below, p. 1053). 

The first issue, comprising 196 pages, has been exhausted. A second num- 
ber in an offset-printed volume was issued in October. It is available to 
members of the Society and subscribers to the JouRNAL at $3.00. Non- 
members and non-subscribers to the JOURNAL may purchase the volume at 
$4.00. The supply is limited, and preference will be given to the orders 
of JOURNAL subscribers and Society members. Orders, accompanied by a 
check or money order, may be placed by writing to ‘‘ International Legal 
Materials’’ at 2223 Massachusetts Avenue, N.W., Washington 8, D. C. 
The Society cannot supply copies of individual documents separately from 
the whole collection. 

As pointed out above, the issuance of this collection of current legal 
materials is experimental, with a view to ascertaining whether there is a 
great enough demand for such material to justify consideration of estab- 
lishing a more systematic and continuing service. 

E. H. F. 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS 
MOTHER AND HIS SISTER JEANNETTE SCOTT 


The Institute of International Law announces the subject for the G. 
Rolin-Jaequemyns Prize (1200 Swiss francs) to be awarded in 1965. The 
subject chosen is: ‘‘The Capacity of International Organizations tò Con- 
clude Treaties, and the Legal Aspects Peculiar to the Treaties So 
Concluded.” 

The contest is open to anyone except members or associates, or former 
members or associates of the Institute. The essays submitted should be 
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unpublished manuscripts of not less than 150 nor more than 500 pages, 
corresponding to a printed page of octavo format. Essays may be written 
in English, French, German, Italian or Spanish. They should be sent 
anonymously and in three copies. Each copy must be supplied with a 
double motto. The same mottoes should be inscribed on an envelope con- 
taining the surname, the Christian names, the date and the place of birth, 
the nationality and the address of the author. The essays must be in the 
hands of the Treasurer of the Institute of International Law, Professor 
Paul Guggenheim, 1 Route du Bout-du-Monde, Geneva, Switzerland, not 
later than December 31, 1964. 

The detailed rules of the competition will be found in the Annuatre de 
Institut de Droit International, Vol. 48 (1959), Tome II, p. 498. 


E. H. F. 


CATALOGUE OF FILES AND MICROFILMS OF THE GERMAN FOREIGN 
MINISTRY ARCHIVES, 1920-1945 


The United States Department of State and the Hoover Institution at 
Stanford University are jointly publishing ‘‘A Catalog of Files and Micro- 
films of the German Foreign Ministry Archives, 1920-1945.” This Cata- 
logue, consisting of three volumes, will list for the period 1920 to 1945 all 
files from the political archives of the German Foreign Ministry that were 
seized by the American and British armies at the end of World War II. It 
will continue and complete the work of the Catalog of German Foreign 
Ministry Files and Microfilms, 1867-1920, which was published by the 
American Historical Association in 1959. 

The Catalog will include the title, number, and date of all files contained 
in the archives, and the corresponding serial and frame numbers of those 
files that were microfilmed. It was compiled and prepared for printing by 
Dr. George O. Kent of the Historical Office of the Department of State, and 
its publication and distribution will be financed by the Hoover Institution. 
Volume I was published in September, 1962. The remaining volumes are 
scheduled to appear in 1963. 


CONTRIBUTIONS TO THE SOCIETY’S LIBRARY 


Attention is invited to the policy of the Society’s library to acquire briefs 
of international law interest submitted to courts and arbitral tribunals in 
the United States and abroad. While briefs to the Supreme Court and the 
International Court of Justice are readily available, others are not. The 
Society would be grateful if members would be good enough to send copies 
of international legal briefs to the library, in the hope that it will acquire 
a specialized collection in this sphere which, to our knowledge, few other 
libraries possess. 

E. H. F. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section has been prepared by a committee consisting 
of Ricsard B. Buper, QORDON A. CHRISTENSON, STANLEY L. COHEN, 
Tuomas T. F. Huane, Syivia E. Nisey, Herperr K. Reis, and ALFRED P. 
Rosi, under the Chairmanship of Ernest L. Kesuey, all of the Office of 
the Legal Adviser, Department of State, with the exception of Mr. Rubin, 
who is in the Department of Defense. 


TERRITORIAL SOVEREIGNTY 
Polar Regions—non-recognition of claims in Antarctica 


Pursuant to §123 of the Atomic Energy Act of 1954, 68 Stat. 940 (1954), 
as amended, 42 U.S.C. 2153 (1959), the Agreement with the Government 
of the Argentine Republic Concerning the Civil Uses of Atomie Energy, 
June 22, 1962, T.I.A.S., No. 5125, required that materials transferred pur- 
suant to that Agreement remain within the jurisdiction of the Government 
of the Argentine Republic or of a country with which the United States 
has an Agreement for co-operation. Since the Government of the Argentine 
Republic intended to locate in Antartica material transferred pursuant to 
this Agreement, and since the United States does not recognize any claims 
or rights of territorial sovereignty in Antarctica, the signing of the Agree- 
ment was accompanied by an exchange of notes in order to preclude any 
possibility of an implied recognition of Argentine claims or rights in 
Antarctica. 

In a note to the Ambassador of the Argentine Republic, the Secretary 
of State stated in part: 


The Secretary of State understands that the Government of the 
Argentine Republic may decide to transfer materials, including equip- 
ment and devices, received pursuant to this Agreement to a location 
within Antarctica. In this connection, the Secretary of State wishes to 
point out that the Government of the United States does not recognize 
any rights or claims of territorial sovereignty within Antarctica. The 
Secretary of State also wishes to refer to Article IV of the Antarctic 
Treaty * and to point out that it is the understanding of the Govern- 
ment of the United States that nothing in the present Agreement bears 
upon the traditional position of each Government with respect to claims 
of territorial sovereignty in Antarctica. Further, the Government of 
the United States will consider that the requirements of Articles VII 
and X of this Agreement relating to jurisdiction have been satisfied so 
long as the Government of the Argentine Republic retains exclusive 
custody and control of the materials, including equipment and devices, 
in Antarctica. 

The Secretary of State would appreciate receiving confirmation that 
the Government of the Argentine Republic has the same understanding 
with respect to the matters stated above. 


*TILAS., No. 4780; 41 Dept. of State Bulletin 912 (1959); 54 A.J.I.L. 477 (1960). 
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In reply, the Ambassador stated in part: 


In this connection, the Ambassador wishes to point out that the 
Argentine Republic reaffirms its sovereignty over the Argentine Sector 
of the Antarctic. 

At the same time the Ambassador is pleased to inform His Excellency 
the Secretary of State that the Government of the Argentine Republic, 
bearing in mind Article IV of the Antarctic Treaty, is also of the un- 
derstanding that nothing in the Agreement ... bears upon the tradi- 
tional position of each Government with respect to territorial sov- 
ereignty in Antarctica, and further, that it has taken note of the view 
of the Government of the United States with respect to the require- 
ments of Articles VII and X relating to jurisdiction. 


EXPROPRIATION IN INTERNATIONAL LAW 
Promotion of economic development—Alliance for Progress 


On July 5, 1962, The Honorable Abram Chayes, The Legal Adviser, De- 
partment of State, addressed the State Junior Bar of Texas, San Antonio, 
Texas, on the subject of ‘‘The Lawyer and the Alliance for Progress.” 
After discussing the general importance of the Alliance for Progress, the 
Legal Adviser discussed the lawyer’s rôle in the program in the following 
terms: 


, . . I believe the lawyer has a special professional role to play in the 
Alliance to which I would like to direct your attention. 

In the first place most of the institutional reforms projected by the 
Aliance have a major legal component. Land reform, tax reform, the 
financial instruments to tap private capital resources—all of these 
depend heavily on lawyers’ experience and lawyers’ skills. 


In this work of bringing our accumulated legal experience to bear 
on the problems of Latin America, the organized bar—associations 
like this one—and the law schools have a major role to play. The bar 
and the schools are beginning to shoulder the burden. The American 
Bar Foundation has begun a major study of land reform in Latin 
America. The University of Wisconsin is also embarking on work in 
this field. Some of my former colleagues at the Harvard Law School 
have long been engaged in research on problems of urban land use in 
the hemisphere, research which they are broadening to cover land use 
planning in general. The World Tax Center at Harvard has already 
made a significant contribution to the development of adequate tax 
systems in Latin America, codifying existing laws, consulting on drafts 
of new ones, and, perhaps most important of all, training fiscal officers 
in effective techniques of tax collection and administration. Closer here 
to home, many of you may know of the work in Latin American law 
at Tulane Law School. And the Inter-American Bar Association offers 
a vehicle for professional communication and collaboration with our 
colleagues to the South. 

But not all the bar’s service to the Alliance for Progress will be in 
a corporate capacity. A large proportion of the needed outside capital 
must come from private investors. In fact, if the Alliance is to suc- 
ceed U. 8. private investment must flow south at the rate of at least 
$300 million annually—a 50 percent increase over the 1961 rate. I 
need not point out to you gentlemen that private investors are clients. 
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... What can you do for these clients to help them insure the safety 
and profitability of their investment ? 

In the first place, you can make sure that in their operations abroad, 
they are good corporate citizens, just as they would be at home. In 
many eases, there should be a local capital component in the enterprise. 
There is no better insurance against adverse political action than local 
investors with a stake in the welfare of their corporation. In all cases, 
there should be a program for using, educating, training, and especially 
upgrading local personnel. Successful United States firms often pro- 
vide clinics, hospitals, schools, or recreational facilities in Latin Amer- 
ican communities where they are located. It should go without saying, 
though unfortunately it sometimes docsi’t, that local laws and customs 
are to be respected. 

Second, you can help your client with his financing. Washington 
lending agencies are giving special emphasis to private development 
investment in Latin America. The Export-Import Bank has long 
served in this field. The Inter-American Development Bank is a new 
instrumentality designed especially for the Alliance for Progress. 
Finally AID’s investment guaranty program can provide insurance 
protection at low cost against the special non-business risks of doing 
business in developing countries—inconvertibility, expropriation and 
confiscation, war, revolution or insurrection. 

Guarantee authority may now be used to insure not only United 
States corporations but wholly owned foreign subsidiaries as well. 
Furthermore, the Act now makes it clear that expropriation includes 
a breach of contract by the foreign government where the breach ma- 
terially adversely affects continued operations of the investor’s project. 

In addition to this specifie risk authority, the Foreign Assistance 
Act provides for insurance on up to 75 percent of the value of the in- 
vestment against losses from any risks whatsoever. And Congress has 
authorized a special Latin American program to encourage private 
housing by means of all-risk guarantees for projects similar to those 
insured by the FHA and suitable for conditions in Latin America. 

Third, if the investor is threatened with expropriation—certainly if 
he actually suffers it—he will obviously call upon his lawyer. It is 
important that you know the position of the United States Government 
on this matter. 

The right to take private property is implicit in sovereignty. Our 
own Constitution recognizes it. And the United States has long con- 
ceded that other countries have the right to expropriate property, in- 
cluding that of Americans, provided they offer just compensation, that 
is, compensation that is reasonably adequate and reasonably prompt. 

This does not mean that we think expropriation is a good thing. In 
most cases it is clearly not a useful policy for less-developed countries. 
Such countries characteristically are starved for capital and the take- 
over of existing properties is often an unwise way to employ these 
limited resources. We make known to these nations our views on the 
disadvantages inherent in expropriation. 

We react similarly toward forms of government interference with 
American business that may be more sophisticated but are no less 
lethal. Of course, we do not wish to discourage Latin American coun- 
tries from adopting such measures as fair labor standards, social se- 
curity systems, progressive taxation, and the regulation of utilities. 
Quite the reverse: an objective of the Alliance is to encourage these 
countries, within limits appropriate to their economic strength, to adopt 
sound and progressive tax and labor laws and other measures to assure 
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an increased sense of social justice and broader participation in the 
fruits of economic progress. But when such measures are, in fact or 
in form, applied so as to discriminate against and harass foreign busi- 
ness enterprise, they can amount to what has been often called ‘‘creep- 
ing expropriation.” ; 

If, in the face of American advice, a government proceeds with ex- 
propriation, creeping or otherwise, I can assure you that the full diplo- 
matic resources of the United States Government will be made available 
to see that fair treatment is accorded to the American business in- 
volved. Obviously, the embassies of the United States cannot be ex- ` 
pected to make a strong presentation where an American national may 
not himself have clean hands, where he may have been guilty of policies 
which are manifestly inconsistent with legitimate requirements of the 
host country. But any American national who has comported himself 
properly will receive the full and vigorous assistance of the State 
Department and our embassies abroad. When this happens, perhaps 
more often than you think we get results. (Department of State Press 
Release No. 436; 47 Dept. of State Bulletin 192 at 194 (1962).) 


State RESPONSIBILITY 
United States responsibility for French Panama Canal Company Bonds 


The American Embassy at Cairo requested instructions whether the 
United States was in any way liable for the bonds issued by the old French 
Panama Canal Company in connection with its attempt to construct the 
Panama Canal prior to the construction of the Canal by the United States. 
This request arose in connection with the inquiry of a private citizen in the 
United Arab Republic, who had been informed by a local bank that such 
bonds held by him were to be paid by the United States, since it had taken 
over the liabilities as well as the rights of the French Panama Canal 
Company. 

In reply, the Department expressed the view that the United States Qov- 
ernment did not assume the liabilities of the French Panama Canal Com- 
pany. It stated that: 


The old French Panama Canal Company (the de Lesseps Company) 
went into receivership in 1889. Its bondholders received distribution 
out of $40,000,000 paid by the U.S. in 1904 to the new French Panama 
Canal Company for its ‘‘rights, privileges, franchises, concessions’’ and 
other assets. The new company had acquired certain assets of the old 
company. The U.S. purchase was made under authority of the Spooner 
Act of 1902 by which the President was empowered to acquire rights 
to the Panama Canal and to resume construction which had stopped at 
the time of the de Lesseps failure. No authority was provided in that 
Act for the U.S. to assume any indebtedness. Moreover, the bonds in 
question appear to be liabilities of the old company which was in re- 
ceivership when the U.S. purchased rights from the new company. 
Consequently, no bond liabilities of the old company have been assumed. 

The assets of the corporations were probably distributed to the 
stockholders, bondholders and creditors and the corporation liquidated 
before 1924 when the bonds in question were purchased, although that 
information is not available. Specific information regarding liquida- 
tion and distribution is a matter of public record in the courts at 
Paris. Unclassified Instruction W-129, May 17, 1962. 
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The Department also furnished the Embassy a copy of the following 
standard letter used by the Panama Canal Company, which is chartered by 
Congress to operate the Canal, in replying to questions regarding liability 
for the bonds of the old French Panama Canal Company: 


I have your letter requesting information concerning bearer bonds 
in your possession issued by the Compania Universal del Canal Inter- 
oceanic de Panama. 

‘When the assets of the New French Canal Company were acquired 
by the United States Government no responsibility was assumed for 
the outstanding obligations of that Company. In past years we have 
been advised that information as to such obligations may be obtained 
from one of the following: 

Societe Civile des Obligations a lots du Canal Interoceanique de 
Panama, 2 Place de 1’Opera, Paris, France (Bonds of June 1888) 
Credit Lyonnais, 19 Boulevard des Italiens, Paris, France, making 
reference to ‘‘Ste. Civile des Obligations a lots du Canal Inter- 
oceanique de Panama’’ (Bonds of March 1888) 


Cie. Nouvelle du Canal Interoceanique de Panama Caisse des 
Depots et Consignations, 56 Rue de Lille, Paris 7, France. 


DIPLOMATIO MISSIONS 
Ambassadors and ministers—use of title “Minister Plenipotentiary” 


On May 29, 1962, the Department of State sent to chiefs of mission in 
Washington a circular note stating in part as follows: 


Henceforth, the Department of State will not carry the name of a 
diplomatic officer on the ‘‘Diplomatice List’’ with the title ‘‘ Minister 
Plenipotentiary’’ unless some further indication of that officer’s func- 
tional rank is also given. The reason for this is that in international 
practice the title ‘‘Minister Plenipotentiary” has normally been used 
together with the term ‘‘Envoy Extraordinary’’ to designate persons 
accredited by the head of one state to that of another; if used alone and 
without modification, it could be misleading. 

The rank of ‘‘Minister Plenipotentiary,” except in the case of an 
“Envoy Extraordinary and Minister Plenipotentiary,” is regarded by 
the Department of State as a personal one having no relation to the 
functions of the diplomatic officer who holds it and, as stated in the 
foregoing paragraph, will only be carried in the ‘‘Diplomatic List’’ 
when some further designation of the officer’s functional rank is given. 


CONSULAR CONVENTIONS 


United Kingdom—right of consular oficer to refuse to respond to sub- 
poena or other legal process 


In an Instruction to the Consulate General in Salisbury, Southern Rho- 
desia, dated April 6, 1962, the Department took the position that Article 
11(1)(a) of the Consular Convention with the United Kingdom, June 6, 
1951, 3 U.S.T. 3426, T.I.A.S., No. 2494, which grants a consular officer or 
employee immunity from jurisdiction ‘‘in respect of acts performed in his 
official capacity, falling within the functions of a consular officer under 
this Convention,’’ did not authorize the Consulate General to ask the 
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Ministry of Foreign Affairs to quash action of a local court on the ground 
that the employee’s conduct was within the meaning of Article 11(1) (a). 
The Department reasoned that to rule otherwise would be tantamount to 
prejudging the applicability of Article 11(1)(a) to the facts and cir- 
cumstances of a particular case, when this function should be reserved to the 
courts. It accordingly concluded that the Convention did not confer upon 
a consular officer the right to refuse to appear in court in response to a 
subpoena, summons, or other appropriately served legal document. (Un- 
classified Instruction No. W-71, April 6, 1962.) 


SOVEREIGN IMMUNITY 


State taxation of Canadian property in Vermont—international comity 


In response to a request from the Canadian Government, dated February 
27, 1962, that land owned by the Canadian Government as a site for a pro- 
posed new customs house in Quebec Province, but which extended over the 
border into Vermont in order to provide a pedestrian freeway leading to 
the new customs house, be exempted from taxation by the town of Derby, 
Vermont, the Department requested the Governor of Vermont, in a letter 
dated February 28, 1962, to grant the Canadian request inasmuch as the 
United States Government is generally granted exemption in Canada from 
taxes on its property which do not represent charges for specific services 
rendered. In a note to the Canadian Embassy in Washington, D. C., dated 
April 27, 1962, the Department informed the Canadian Government that 
the substance of its request had been granted by the State of Vermont. 
(Correspondence on file in the Office of the Legal Adviser, Department of 
State.) 


TREATIES 


Continuation of United States’ depositary functions during break in 
diplomatic relations—Cuba 


The Permanent Representative of Cuba to the United Nations signed the 
International Wheat Agreement, 1962, T.I.A.8., No. 5115, at Washington on 
May 15, 1962, on behalf of Cuba. The Agreement, formulated at the 
United Nations Wheat Conference which concluded at Geneva on March 
10, 1962, was open for signature at the Department of State from April 19 
through May 15, 1962, the Government of the United States of America 
having been named the depositary for the Agreement. A circular diplo- 
matic note, announcing the opening of the Agreement for signature and 
including other pertinent information, had been sent by the Department 
of State to the Embassies in Washington of those governments, eligible to 
sign the Agreement, having diplomatic representation here. Among the 
forty-one countries eligible to sign was Cuba. Although diplomatie re- 
lations between the United States of America and Cuba had been broken, 
the United States, in its international capacity as depositary, had com- 
municated to the Cuban Foreign Office, through the intermediary of the 
Swiss Embassy at Havana, a copy of this circular note. 


JUDICIAL DECISIONS 


By Covey OLIVER 


Of the Board of Editors 


Territorial sovereignty—treaty interpretation—maps—preclusion or 
estoppel 


Case CONCERNING THE TEMPLE OF PREAH VIHEAR (CAMBODIA v. 
THAILAND), Merrrs. I.C.J. Reports, 1962, p. 6.2 
International Court of Justice.? Judgment of June 15, 1962. 


In its Judgment of 26 May 1961, by which it upheld its jurisdiction to 
adjudicate upon the dispute submitted to it by the Application filed by the 
Government of Cambodia on 6 October 1959, the Court described in the 
following terms the subject of the dispute: 


“In the present case, Cambodia alleges a violation on the part of 
Thailand of Cambodia’s territorial sovereignty over the region of the 
Temple of Preah Vihear and its precincts. Thailand replies by af- 
firming that the area in question lies on the Thai side of the common 
frontier between the two countries, and is under the sovereignty of 
Thailand. This is a dispute about territorial sovereignty.’’ 


Accordingly, the subject of the dispute submitted to the Court is confined 
to a difference of view about sovereignty over the region of the Temple 
of Preah Vihear. To decide this question of territorial sovereignty, the 
Court must have regard to the frontier line between the two States in this 
sector. Maps have been submitted to it and various considerations have 
been advanced in this connection. The Court will have regard to each of 
these only to such extent as it may find in them reasons for the decision it 
has to give in order to settle the sole dispute submitted to it, the subject of 
which has just been stated. 

The Temple of Preah Vihear is an ancient sanctuary and shrine situated 
on the borders of Thailand and Cambodia. Although now partially in 
ruins, this Temple has considerable artistic and archaeological interest, and 
is still used as a place of pilgrimage. It stands on a promontory of the 
same name, belonging to the eastern sector of the Dangrek range of moun- 
tains which, in a general way, constitutes the boundary between the two 
countries in this region—Cambodia to the south and Thailand to the north. 
Considerable portions of this range consist of a high cliff-like escarpment 
rising abruptly above the Cambodian plain. This is the situation at Preah 

1 Excerpted text of opinion prepared by Wm. W. Bishop, Jr. 

2 Composed for this case of President Winiarski; Vice President Alfaro; and Judges 


Basdevant, Badawi, Moreno Quintana, Wellington Koo, Sir Perey Spender, Sir Gerald 
Fitzmaurice, Koretsky, Tanaka, Bustamante y Rivero, and Morelli. 
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Vihear itself, where the main Temple buildings stand in the apex of a tri- 
angular piece of high ground jutting out into the plain. From the edge of 
the escarpment, the general inclination of the ground in the northerly di- 
rection is downwards to the Nam Moun river, which is in Thailand. 

` It will be apparent from the description just given that a frontier line 
which ran along the edge of the escarpment, or which at any rate ran to the 
south and east of the Temple area, would leave this area in Thailand; 
whereas a line running to the north, or to the north and west, would place 
it in Cambodia. 

Thailand has urged that the edge of this escarpment constitutes the natu- 
ral and obvious line for a frontier in this region. In support of this view 
Thailand has referred to the documentary evidence indicative of the desire 
of the Parties to establish frontiers which would not only be ‘‘natural’’, 
but visible and unmistakable—such as rivers, mountain ranges, and hence 
escarpments, where they exist. 

The desire of the Parties for a natural and visible frontier could have 
been met by almost-any line which followed a recognizable course along the 
main chain of the Dangrek range. It could have been a crest line, a water- 
shed line or an escarpment line (where an escarpment existed, which was far 

‘from always being the case). As will be seen presently, the Parties pro- 
vided for a watershed line. In so doing, they must be presumed to have 
realized that such a line would not necessarily, in any particular locality, 
be the same line as the line of the crest or escarpment. They cannot there- 
fore be presumed to have intended that, wherever an escarpment existed, 
the frontier must lie along it, irrespective of all other considerations. 

The Parties have also relied on other arguments of a physical, historical, 
religious and archaeological character, but the Court is unable to regard 
them as legally decisive. 

As concerns the burden of proof, it must be pointed out that though, 
from the formal standpoint, Cambodia is the plaintiff, having instituted the 
proceedings, Thailand also is a claimant because of the claim which was 
presented by her in the second Submission of the Counter-Memorial and 
which relates to the sovereignty over the same piece of territory. Both 
Cambodia and Thailand base their respective claims on a series of facts and 
contentions which are asserted or put forward by one Party or the other. 
The burden of proof in respect of these will of course lie on the Party as- 
serting or putting them forward. 

Until Cambodia attained her independence in 1953 she was part of 
French Indo-China, and her foreign relations—like those of the rest of 
French Indo-China—were conducted by France as the protecting Power. 
It is common ground between the Parties that the present dispute has its 
fons et origo in the boundary settlements made in the period 1904-1908, 
between France and Siam (as Thailand was then called) and, in particular, 
` that the sovereignty over Preah Vihear depends upon a boundary treaty 
dated 13 February 1904, and upon events subsequent to that date. The 
Court is therefore not called upon to go into the situation that existed 
between the Parties prior to the Treaty of 1904. 
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The relevant provisions of the Treaty of 13 February 1904, which regu- 
lated infer alia the frontier in the eastern Dangrek region, were as follows: 


[Translation by the Registry] 
“Article 1 

The frontier between Siam and Cambodia starts, on the left shore of 
the Great Lake, from the mouth of the river Stung Roluos, it follows 
the parallel from that point in an easterly direction until it meets the . 
river Prek Kompong Tiam, then, turning northwards, it merges with 
the meridian from that meeting-point as far as the Pnom Dang Rek 
mountain chain. From there it follows the watershed between the 
basins of the Nam Sen and the Mekong, on the one hand, and the Nam 
- Moun, on the other hand, and joins the Pnom Padang chain the crest of 
which it follows eastwards as far as the Mekong. Upstream from that 
point, the Mekong remains the frontier of the Kingdom of Siam, in 
accordance with Article 1 of the Treaty of 3 October 1893.’’ 


“Article 3 
There shall be a delimitation of the frontiers between the Kingdom 
of Siam and the territories making up French Indo-China. This de- 
limitation will be carried out by Mixed Commissions composed of offi- 
cers appointed by the two contracting countries. The work will relate 
to the frontier determined by Articles 1 and 2, and the region lying 
between the Great Lake and the sea.” 


It will be seen, in the first place, that these articles make no mention of 
Preah Vihear as such. It is for this reason that the Court can only give a 
decision as to the sovereignty over the Temple area after having examined 
what the frontier line is. Secondly, whereas the general character of the 
frontier established by Article 1 was, along the Dangrek range, to be a 
watershed line, the exact course of this frontier was, by virtue of Article 3, 
to be delimited by a Franco-Siamese Mixed Commission. It is to be 
observed, moreover, that what had to be delimited was ‘‘the frontiers’’ be- 
tween Siam and French Indo-China; and although this delimitation had, 
` prima facie, to be carried out by reference to the criterion indicated in 
Article 1, the purpose of it was to establish the actual line of the frontier. 
In consequence, the line of the frontier would, to all intents and purposes, 
be the line resulting from the work of delimitation, unless the delimitation 
were shown to be invalid. 

In due course, a Mixed Commission composed of French and Siamese 
members was set up, charged with the task of delimiting the frontier in 
various districts, including the eastern sector of the Dangrek range in 
which Preah Vihear is situated. This Mixed Commission was composed of 
two sections, one French and one Siamese, sitting together—one consisting 
of French topographical and administrative officers under a French presi- 
dent, and the other of Siamese members under a Siamese president. So far 
as the frontier in the Dangrek range was concerned, the task of this Mixed 
Commission was confined to the eastern sector (roughly east of the Pass of ` 
Kel) in which Preah Vihear is situated. At this time the western sector of 
the Dangrek lay wholly in Thailand. It was only when a further boundary 
settlement, under a treaty dated 23 March 1907, brought within Cambodia 
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various districts abutting on the western Dangrek sector, that the latter 
became a frontier region. The task of delimiting the frontier in this latter 
region was given to a second Mixed Commission set up under the 1907 
Treaty. 

The Mixed Commission set up under the Treaty of 1904 held its first 
meeting in January 1905, but did not reach that part of its operations that 
concerned the frontier along the eastern sector of the Dangrek range until 
December 1906, although it appears from the minutes of the Commission’s 
meeting of 2 December 1906 that one of the French members of the Com- 
mission, Captain Tixier, had passed along the Dangrek in February 1905. 
At the meeting of 2 December 1906, held at Angkor-Wat, it was agreed that 
the Commission should ascend the Dangrek from the Cambodian plain by 
the Pass of Kel, which lies westwards of Preah Vihear, and travel eastwards 
along the range by the same route (or along the same line) as had been 
reconnoitred by Captain Tixier in 1905 (‘‘le tracé qu’a reconnu ... le 
capitaine Tizier’’). It was stated that all the necessary reconnaissance be- 
tween this route and the crest line (to which it ran roughly parallel) could 
be carried out by this method, since the route was, at the most, only ten to 
fifteen. kilometres from the crest, on the Siamese side. It has not been con- 
tested that the Presidents of the French and Siamese sections of the Com- 
mission, as representing it, duly made this journey, and that in the course 
of it they visited the Temple of Preah Vihear. But there is no record of 
any decision that they may have taken. 

At this same meeting of 2 December 1906, it was also agreed that an- 
other of the members of the French section of the Commission, Captain 
Oum, should, starting at the eastern end, survey the whole of the eastern 
part of the Dangrek range, in which Preah Vihear is situated, and that he 
would leave for this purpose the next day. 

It is thus clear that the Mixed Commission fully intended to delimit the 
frontier in this sector of the Dangrek and that it took all the necessary 
steps to put the work of delimitation in hand. The work must have been 
accomplished, for at the end of January 1907 the French Minister at Bang- 
kok reported to the Minister of Foreign Affairs in Paris that he had been 
formally notified by the President of the French section of the Mixed Com- 
mission that the whole work of delimitation had been finished without inci- 
dent, and that the frontier line had been definitely established, except in 
the region of Siem Reap. Furthermore, in a report ou the whole work of 
delimitation, dated 20 February 1907, destined for his own Government, the 
President said that: ‘‘ All along the Dangrek and as far as the Mekong, the 
fixing of the frontier could not have involved any difficulty.” Mention 
may also be made of a map produced by Thailand, recently prepared by the 
Royal Thai Survey Department, Bangkok, tracing in the Dangrek the 
“Route followed by the Mixed Commission of 1904’. 

It seems clear therefore that a frontier was surveyed and fixed; but the 
question is what was that frontier (in particular in the region of Preah 
Vihear), by whom was it fixed, in what way, and upon whose instructions? 
The difficulty in answering these questions lies in the fact that, after the 
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minutes of the meeting of the First Commission on 2 December 1906, there 
is no further reference whatever, in any minutes of later meetings, to the 
question of the frontier in the Dangrek region. 

It appears that at about this time the Commission had in substance 
finished its work on the ground and was awaiting the reports and provi- 
sional maps of the survey officers (Captain Oum and others). These reports 
and maps would not be available until February-March 1907 when, in nor- 
mal circumstances, another meeting of the Commission would have been 
held to consider them. It appears that a meeting had been provisionally 
fixed for 8 March. That it was certainly the intention to call one, can be 
seen from a despatch from the French Minister in Bangkok to the Minister 
of Foreign Affairs in Paris, dated 23 February 1907, covering the report 
from Colonel Bernard, President of the French section of the Commission. 
The Minister, in his despatch, said: ‘‘The maps indicating the frontier can 
be brought up to date in a fairly short time and the plenary meeting of the 
French and Siamese Commissioners will probably be held before 15 March,’’ 
No meeting apparently ever took place. In the meantime the two Govern- 
ments had entered into negotiations for a further boundary treaty. This 
treaty was signed on 23 March 1907, and provided for exchanges of terri- 
tory and a comprehensive regulation of all those frontiers not covered by the 
previous treaty settlement of 1904. 

A second Mixed Commission of Delimitation was then set up under the 
Treaty of 1907. As already mentioned, part of its task was to delimit that 
sector of the Dangrek region not having come within the ambit of the First 
Commission, namely from the Pass of Kel westwards, and therefore not in- 
eluding Preah Vihear which lay to the east. There was in fact some over- 
lapping of the work of the two Commissions in the Kel region, but this over- 
lapping did not extend to Preah Vihear. There is, however, evidence in the 
records of the Second Commission that, at or near the Pass of Kel, the line 
drawn by this Commission joined up with an already existing line proceed- 
ing eastwards to the Temple area and beyond. There is no definite indica- 
tion as to what this line was, or how it had come to be established; but the 
presumption that it was in some manner or other the outcome of the survey 
work which the First Commission had put in hand, and which the President 
of its French section, in his report of 20 February 1907, stated to have been 
accomplished without difficulty is, in the circumstances, overwhelmingly 
strong. The Court has noted that although, under Article IV of the Treaty 
of 1907, the task of the Second Mixed Commission was to delimit the ‘‘new 
frontiers’’ established by that Treaty, the Commission also had the task, 
under Clause ITI of the Protocol attached to the Treaty, of delimiting all 
that part of the frontier defined in Clause I of the Protocol. This latter 
provision related to the entire Dangrek range from a point in its western 
half to the eastern continuation of the Dangrek, the Pnom Padang range, 
as far as the River Mekong. Therefore, had the eastern Dangrek and Pnom 
Padang sectors not already been delimited by the first (1904) Mixed Com- 
mission, it would have been the duty of the second (1907) Commission to 
do this work. This Commission did not do it, apart from the overlap (not 
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extending to Preah Vihear) already mentioned, and therefore the pre- 
sumption must be that it had already been done. 

The First Mixed Commission apparently did not hold any formal meet- 
ing after 19 January 1907. It must not be forgotten that, at the time 
when such a meeting might have been held for the purpose of winding up 
the work of the Commission, attention in both countries, on the part of those 
who were specially qualified to act and speak on their behalf in these mat- 
ters, was directed towards the conclusion of the Treaty of 23 March 1907. 
Their chief concern, particularly in the case of Colonel Bernard, could 
hardly have been the formal completion of the results of the delimitation 
they had carried out. 

The final stage of the operation of delimitation was the preparation and 
publication of maps. For the execution of this technical work, the Siamese 
Government, which at that time did not dispose of adequate means, had 
officially requested that French topographical officers should map the 
frontier region. It is clear from the opening paragraph of the minutes of 
the meeting of the First Mixed Commission on 29 November 1905 that this 
request had the approval of the Siamese section of the Commission, which 
may indeed have inspired it, for in the letter of 20 August 1908 in which 
the Siamese Minister in Paris communicated to his Government the eventual 
results of this work of mapping, he referred to ‘‘the Mixed Commission of 
Delimitation of the frontiers and the Siamese Commissioners’ request that 
the French Commissioners prepare maps of various frontiers’. That this 
was the deliberate policy of the Siamese authorities is also shown by the 
fact that in the Second (1907) Mixed Commission, the French members of 
the Commission were equally requested by their Siamese colleagues to carry 
out cartographical work, as can be seen from the minutes of the meeting of 
6 June 1908. 

The French Government duly arranged for the work to be done by a team 
of four French officers, three of whom, Captains Tixier, Kerler and de Batz, 
had been members of the First Mixed Commission. This team worked under 
the general direction of Colonel Bernard, and in the late autumn of 1907 it 
completed a series of eleven maps covering a large part of the frontiers be- 
tween Siam and French Indo-China, including those portions that are ma- 
terial in the present case. The maps were printed and published by a 
well-known French cartographical firm, H. Barrére. 

The eleven maps were in due course communicated to the Siamese Gov- 
ernment, as being the maps requested by the latter, and the Court will con- 
sider later the circumstances of that communication and the deductions to 
be drawn from it. Three of the maps had been overtaken by events, inas- 
much as the former frontier areas they showed had, by virtue of the Treaty 
of March 1907, now become situated wholly in Cambodia. Siam was not 
therefore called upon either to accept or reject them. Her interest in the 
other maps remained. Amongst these was one of that part of the Dangrek 
range in which the Temple is situated, and on it was traced a frontier line 
purporting to be the outcome of the work of delimitation and showing the 
whole Preah Vihear promontory, with the Temple area, as being on the 
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Cambodian side. If therefore the delimitation carried out in respect of the 
eastern Dangrek sector established or was intended to establish a watershed 
line, this map purported to show such a line. This map was filed by Cam- 
bodia as Annex I to its Memorial, and has become known in the ease (and 
will be referred to herein) as the Annex I map. 

Tt is on this map that Cambodia principally relies in support of her claim 
to sovereignty over the Temple. Thailand, on the other hand, contests any 
claim based on this map, on the following grounds: first, that the map was 
not the work of the Mixed Commission, and had therefore no binding char- 
acter; secondly, that at Preah Vihear the map embodied a material error, 
not explicable on the basis of any exercise of discretionary powers of adapta- 
tion which the Commission may have possessed. This error, according to 
Thailand’s contention, was that the frontier line indicated on the map was 
not the true watershed line in this vicinity, and that a lime drawn in ac- 
cordance with the true watershed line would have placed, and would now 
place, the Temple area in Thailand. It is further contended by Thailand 
that she never accepted this map or the frontier line indicated on it, at any 
rate so far as Preah Vihear is concerned, in such a way as to become bound 
thereby; or, alternatively that, if she did accept the map, she did so only 
under, and because of, a mistaken belief (upon which she relied) that the 
map line was correctly drawn to correspond with the watershed line. 

The Court will, for the moment, confine itself to the first of these con- 
tentions, based on an argument which the Court considers to be correct, 
namely that the map was never formally approved by the First Mixed Com- 
mission as such, since that Commission had ceased to function some months 
before the production of the map. The record does not show whether the 
map and the line were based on any decisions or instructions given by the 
Commission to the surveying officers while it was still functioning. What 
is certain is that the map must have had a basis of some sort, and the Court 
thinks there can be no reasonable doubt that it was based on the work of the 
surveying officers in the Dangrek sector. Being one of the series of maps of 
the frontier areas produced by French Government topographical experts 
in response to a request made by the Siamese authorities, printed and pub- 
lished by a Paris firm of repute, all of which was clear from the map itself, 
it was thus invested with an official standing; it had its own inherent tech- 
nical authority ; and its provenance was open and obvious. The Court must 
nevertheless conclude that, in its inception, and at the moment of its 
production, it had no binding character. 

Thailand has argued that in the absence of any delimitation approved and 
adopted by the Mixed Commission, or based on its instructions, the line of 
the frontier must necessarily—by virtue of Article 1 of the Treaty of 1904 
—follow strictly the line of the true watershed, and that this line, at Preah 
Vihear, would place the Temple in Thailand. While admitting that the 
Mixed Commission had a certain discretion to depart from the watershed 
line in order to avoid anomalies, and to take account of certain purely local 
considerations, Thailand contends that any departure such as to place 
Preah Vihear in Cambodia would have far exceeded the scope of any dis- 
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eretionary powers the Mixed Commission could have had authority to 
exercise without specific reference to the Governments. 

Whatever substance these contentions may have, taken by themselves, 
the Court considers that they do not meet the real issues here involved. 
Even if there was no delimitation of the frontier in the eastern sector of 
the Dangrek approved and adopted by the Mixed Commission, it was ob- 
viously open to the Governments themselves to adopt a delimitation for that 
region, making use of the work of the technical members of the Mixed Com- 
mission. As regards any departures from the watershed line which any 
such delimitation embodied—since, according to Thailand’s own contention, 
the delimitation indicated on the Annex I map was not the Mixed Commis- 
sion ’s—there is no point in discussing whether such departures as may have 
occurred at Preah Vihear fell within the Commission‘s discretionary powers 
or not. The point is that it was certainly within the power of the Govern- 
ments to adopt such departures. 

The real question, therefore, which is the essential one in this case, is 
whether the Parties did adopt the Annex I map, and the line indicated on 
it, as representing the outcome of the work of delimitation of the frontier 
in the region of Preah Vihear, thereby conferring on it a binding character. 

Thailand denies this so far as she is concerned, representing herself as 
having adopted a merely passive attitude in what ensued. She maintains 
also that a.course of conduct, involving at most a failure to object, cannot 
suffice to render her a consenting party to a departure at Preah Vihear 
from the watershed line specified by Article 1 of the Treaty of 1904, so 
great as to affect the sovereignty over the Temple area. 

The Court sees the matter differently. It is clear from the record that 
the publication and communication of the eleven maps referred to earlier, 
including the Annex I map, was something of an occasion. This was no 
mere interchange between the French and Siamese Governments, though, 
even if it had been, it could have sufficed in law. On the contrary, the maps 
were given wide publicity in all technically interested quarters by being 
also communicated to the leading geographical societies in important coun- 
tries, and to other circles regionally interested; to the Siamese legations 
aceredited to the British, German, Russian and United States Governments ; 
and to all the members of the Mixed Commission, French and Siamese. The 
full original distribution consisted of about one hundred and sixty sets of 
eleven maps each. Fifty sets of this distribution were allocated to the 
Siamese Government. That the Annex I map was communicated as pur- 
porting to represent the outcome of the work of delimitation is clear from 
the letter from the Siamese Minister in Paris to the Minister of Foreign 
Affairs in Bangkok, dated 20 August 1908, in which he said that ‘‘regard- 
ing the Mixed Commission of Delimitation of the frontiers and the Siamese 
Commissioners’ request that the French Commissioners prepare maps of 
various frontiers, the French Commissioners have now finished their work’’. 
He added that a series of maps had been brought to him in order that he 
might forward them to the Siamese Minister of Foreign Affairs. He went 
on to give a list of the eleven maps, including the map of the Dangrek re- 
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gion—fifty sheets of each. He ended by saying that he was keeping two 
sheets of each map for his Legation and was sending one sheet of each 
to the Legations in London, Berlin, Russia and the United States of 
America. 

It has been contended on behalf of Thailand that this communication of 
the maps by the French authorities was, so to speak, ex parte, and that no 
formal acknowledgment of it was either requested of, or given by, Thailand. 
In fact, as will be seen presently, an acknowledgment by conduct was un- 
doubtedly made in a very definite way; but even if it were otherwise, it is 
clear that the ‘circumstances were such as called for some reaction, within a 
reasonable period, on the part of the Siamese authorities, if they wished to 
disagree with the map or had any serious question to raise in regard to it. 
They did not do so, either then or for many years, and thereby must be 
held to have acquiesced. Qui tacet consentire videtur si loqui debuisset 
ac potuisset. 

So far as the Annex I map is concerned, it was not merely the circum- 
stances of the communication of this and the other maps that called for some 
reaction from the Siamese side, if reaction there was to be; there were also 
indications on the face of the map sheet which required a reaction if the 
Siamese authorities had any reason to contend that the map did not repre- 
sent the outcome of the work of delimitation. The map—together with the 
other maps—was, as already stated, communicated to the Siamese members 
of the Mixed Commission. These must necessarily have known (and 
through them the Siamese Government must have known) that this map 
could not have represented anything formally adopted by the Mixed Com- 
mission, and therefore they could not possibly have been deceived by the 
title of the map, namely, ‘‘Dangrek—Commission of Delimitation between 
Indo-China and Siam” into supposing that it was purporting to be a pro- 
duction of the Mixed Commission as such. Alternatively, if the Siamese 
members of the Commission did suppose otherwise, this could only have 
been because, though without recording them, the Mixed Commission had 
in fact taken some decisions on which the map was based; and of any such 
decisions the Siamese members of the Commission would of course have 
been aware. 

The Siamese members of the Commission must also have seen the notice 
appearing in the top left-hand corner of the map sheet to the effect that 
the work on the ground had been carried out by Captains Kerler and Oum. 
They would have known, since they were present at the meeting of the Com- 
mission held on 2 December 1906, that Captain Oum had then been in- 
structed to carry out the survey of the eastern sector of the Dangrek range, 
covering Preah Vihear, and that he was to leave the next day to take up this 
assignment. They said nothing—either then or later—to suggest that the 
map did not represent the outcome of the work of delimitation or that it was 
in any way inaccurate. 

That the Siamese authorities by their conduct acknowledged the receipt, 
and recognized the character, of these maps, and what they purported to 
represent, is shown by the action of the Minister of the Interior, Prince 


1042 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol 56 


Damrong, in thanking the French Minister in Bangkok for the maps, and in 
asking him for another fifteen copies of each of them for transmission to the 
Siamese provincial Governors. 

Further evidence is afforded by the proceedings of the subsequent Com- 
mission of Transcription which met in Bangkok in March of the following 
year, 1909, and for some months thereafter. This was a mixed Franco- 
Siamese Commission set up by the Parties with the object of getting an 
official Siamese geographical service started, through a consolidation of all 
the work of the two Mixed Commissions of 1904 and 1907. A primary aim 
was to convert the existing maps into handy atlas form, and to give the 
French and Siamese terms used in them their proper equivalents in the 
other languages. No suggestion that the Annex I map or line was un- 
acceptable was made in the course of the work of this Commission. 

It was claimed on behalf of Thailand that the maps received from Paris 
were only seen by minor officials who had no experience in cartography, and 
would know nothing about the Temple of Preah Vihear. Indeed it was 
suggested during the oral proceedings that no one in Siam at that time knew 
anything about the Temple or would be troubling about it. 

The Court cannot accept these contentions either on the facts or the law. 
Lf the Siamese authorities did show these maps only to minor officials, they 
clearly acted at their own risk, and the claim of Thailand could not, on the 
international plane, derive any assistance from that fact. But the history 
of the matter, as set out above, shows clearly that the maps were seen by 
such persons as Prince Devawongse, the Foreign Minister, Prince Damrong, 
the Minister of the Interior, the Siamese members of the First Mixed Com- 
mission, the Siamese members of the Commission of Transcription; and it 
must also be assumed that the Annex I map was seen by the Governor of 
Khukhan province, the Siamese province adjoining the Preah Vihear region 
on the northern side, who must have been amongst those for whom extra 
copies were requested by Prince Damrong. None of these persons was a 
minor official. All or most had local knowledge. Some must have had 
knowledge of the Dangrek region. It is clear from the documentation in 
the case that Prince Damrong took a keen personal interest in the work of 
delimitation, and had a profound knowledge of archaeological monuments. 
It is not conceivable that the Governor of Khukhan province, of which 
Preah Vihear formed part up to the 1904 settlement, was ignorant of its 
existence. 

In any case this particular contention of Thailand’s is decisively dis- 
proved by a document deposited by Thailand herself, according to which 
the Temple was in 1899 ‘‘re-discovered’’ by the Siamese Prince Sanphasit, 
accompanied by some fifteen to twenty officials and local dignitaries, includ- 
ing, it seems, the then Governor and Deputy-Governor of Khukhan. It 
thus appears that only nime years previous to the receipt of the Annex I 
map by the Siamese authorities, a considerable number of persons having 
high official standing in Siam knew of Preah Vihear. 

The Court moreover considers that there is no legal foundation for the 
consequence it is attempted to deduce from the fact that no one in Thailand 
at that time may have known of the importance of the Temple or have been 
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troubling about it. Frontier rectifications cannot in law be claimed on the 
ground that a frontier area has turned out to have an importance not known 
or suspected when the frontier was established. 

It follows from the preceding findings that the Siamese authorities in due 
course received the Annex I map and that they accepted it. Now, however, 
it is contended on behalf of Thailand, so far as the disputed area of Preah 
Vihear is concerned, that an error was committed, an error of which the 
Siamese authorities were unaware at the time when they accepted the map. 

It is an established rule of law that the plea of error cannot be allowed as 
an element vitiating consent if the party advancing it contributed by its 
own conduct to the error, or could have avoided it, or if the circumstances 
were such as to put that party on notice of a possible error. The Court 
considers that the character and qualifications of the persons who saw the 
Annex I map on the Siamese side would alone make it difficult for Thai- 
land to plead error in law. These persons included the members of the 
very Commission of Delimitation within whose competence this sector of the 
frontier had lain. But even apart from this, the Court thinks that there 
were other circumstances relating to the Annex I map which make the plea 
of error difficult to receive. 

An inspection indicates that the map itself drew such pointed attention to 
the Preah Vihear region that no interested person, nor anyone charged with 
the duty of scrutinizing it, could have failed to see what the map was pur- 
porting to do in respect of that region. If, as Thailand has argued, the 
geographical configuration of the place is such as to make it obvious to any- 
one who has been there that the watershed must lie along the line of the 
escarpment (a fact which, if true, must have been no less evident in 1908), 
then the map made it quite plain that the Annex I line did not follow the 
escarpment in this region since it was plainly drawn appreciably to the 
north of the whole Preah Vihear promontory. Nobody looking at the map 
could be under any misapprehension about that. 

Next, the map marked Preah Vihear itself quite clearly as lying on the 
Cambodian side of the line, using for the Temple a symbol which seems to 
indicate a rough plan of the building and its stairways. 

It would thus seem that, to anyone who considered that the line of the 
watershed at Preah Vihear ought to follow the line of the escarpment, or 
whose duty it was to scrutinize the map, there was everything in the Annex 
I map to put him upon enquiry. Furthermore, as has already been pointed 
out, the Siamese Government knew or must be presumed to have known, 
through the Siamese members of the Mixed Commission, that the Annex I 
map had never been formally adopted by the Commission. The Siamese 
authorities knew it was the work of French topographical officers to whom 
they had themselves entrusted the work of producing the maps. They ac- 
cepted it without any independent investigation, and cannot therefore now 
plead any error vitiating the reality of their consent. The Court concludes 
therefore that the plea of error has not been made out. 

The Court will now consider the events subsequent to the period 1904- 
1909. 

The Siamese authorities did not raise any query about the Annex I map 
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as between themselves and France or Cambodia, or expressly repudiate it 
_ as.such, until the 1958 negotiations in Bangkok, when, inter alia, the ques- _ 
tion of Preah Vihear came under discussion between Thailand and Cam- 
bodia. Nor was any question raised even after 1984-1935, when Thailand 
carried out a survey of her own in this region, and this survey had, in Thai- 
land’s view, established a divergence between the map line and the true 
line of the watershed—a divergence having the effect of placing the Temple 
in Cambodia. Although, after this date, Thailand eventually produced 
some maps of her own showing Preah Vihear as being in Thailand, she 
continued, even for public and official purposes, to use the Annex I map, 
or other maps showing Preah Vihear as lying in Cambodia, without raising 
any query about the matter (her explanations as to this will be considered 
presently). Moreover, the Court finds it difficult to overlook such a fact 
as, for instance, that in 1937, even after Thailand’s own survey in 1934- 
1935, and in the same year as the conclusion of a treaty with France in 
which, as will be seen, the established common frontiers were reaffirmed, 
the Siamese Royal Survey Department produced a map showing Preah 
Vihear as lying in Cambodia. 

Thailand had several opportunities of raising with the French authorities 
the question of the Annex I map. There were first of all the negotiations 
for the 1925 and 1937 Treaties of Friendship, Commerce and Navigation 
between France, on behalf of Indo-China, and Siam. These Treaties, al- 
though they provided for a general process of revision or replacement of 
previous Agreements, excluded from this process the existing frontiers as 
they had been established under the Boundary Settlements of 18938, 1904 
and 1907. Thereby, and in certain more positive provisions, the Parties 
confirmed the existing frontiers, whatever they were. These were occasions 
(particularly in regard to the negotiations for the 1937 Treaty, which oc- 
curred only two years after Thailand’s own survey of the frontier regions 
had disclosed, in her belief, a serious divergence between the map line and 
the watershed line at Preah Vihear) on which it would have been natural 
for Thailand to raise the matter, if she considered the map indicating the 
frontier at Preah Vihear to be incorrect—-occasions on which she could and 
should have done so if that was her belief. She did not do so and she even, 
as has been seen, produced a map of her own in 1937 showing Preah Vihear 
as being in Cambodia. That this map may have been intended for internal 
military use does not seem to the Court to make it any less evidence of 
Thailand’s state of mind. The inference must be—particularly in regard 
to the 1937 occasion—that she accepted or still accepted the Annex I map, 
and the line it indicated, even if she believed it incorrect, even if, after her - 
own survey of 1934-19385, she thought she knew it was incorrect. 

Thailand having temporarily come into possession of certain parts of 
Cambodia, including Preah Vihear, in 1941, the Ministry of Information 
of Thailand published a work entitled ‘‘Thailand during national recon- 
struction’’ in which it was stated in relation to Preah Vihear that it had 
now been ‘‘retaken’’ for Thailand. This has been represented by Thailand 
as being an error on the part of a minor official. Nevertheless, similar lan- 
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guage, suggesting that Thailand had been in possession of Preah Vihear 
only since about 1940, was used by representatives of Thailand in the terri- 
torial negotiations that took place between Thailand and Cambodia at 
Bangkok in 1958. i 

After the war, by a Settlement Agreement of November 1946 with France, 
Thailand accepted a reversion to the status quo ante 1941. It is Thailand’s 
contention that this reversion to the status quo did not affect Preah Vihear 
because Thailand already had sovereignty over it before the war. The 
Court need not discuss this contention, for whether Thailand did have such- 
sovereignty is precisely what is in issue in these proceedings. The impor- 
tant point is that, in consequence of the war events, France agreed to set up 
a Franco-Siamese Conciliation Commission consisting of the two representa- 
tives of the Parties and three neutral Commissioners, whose terms of refer- 
ence were specifically to go into, and make recommendations on an equitable 
basis in regard to, any complaints or proposals for revision which Thailand 
might wish to make as to, inter alia, the frontier settlements of 1904 and 
1907. The Commission met in 1947 in Washington, and here therefore was 
an outstanding opportunity for Thailand to claim a rectification of the 
frontier at Preah Vihear on the ground that the delimitation embodied a 
serious error which would have caused Thailand to reject it had she known 
of the error in 1908-1909. In fact, although Thailand made complaints 
about the frontier line in a considerable number of regions, she made none 
about Preah Vihear. She even (12 May 1947) filed with the Commission a 
map showing Preah Vihear as lying in Cambodia. Thailand contends that 
this involved no adverse implications as regards her claim to the Temple, 
because the Temple area was not in issue before the Commission, that it was 
other regions that were under discussion, and that it was in relation to these 
that the map was used. But it is precisely the fact that Thailand had 
raised these other questions, but not that of Preah Vihear, which requires 
explanation; for, everything else apart, Thailand was by this time well 
aware, from certain local happenings in relation to the Temple, to be men- 
tioned presently, that France regarded Preah Vihear as being in Cambodian 
territory-—even if this had not already and long since been obvious from the 
frontier line itself, as mapped by the French authorities and communicated 
to the Siamese Government in 1908. The natural inference from Thailand’s 
failure to mention Preah Vihear on this occasion is, again, that she did not 
do so because she accepted the frontier at this point as it was drawn on the 
map, irrespective of its correspondence with the watershed line. 

As regards the use of a map showing Preah Vihear as lying in Cambodia, 
Thailand maintains that this was for purely cartographical reasons, that 
there were no other maps, or none that were so convenient, or none of the 
right scale for the occasion. The Court does not find this explanation con- 
vineing. Thailand could have used the map but could also have entered 
some kind of reservation with France as to its correctness. This she did 
not do. i 

As regards her failure even to raise the question of the map as such until 
1958, Thailand states that this was because she was, at all material times, 
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in possession of Preah Vihear; therefore she had no need to raise the mat- 
ter. She indeed instances her acts on the ground as evidence that she never 
accepted the Annex I line at Preah Vihear at all, and contends that if she 
never accepted it she clearly had no need to repudiate it, and that no ad- 
verse conclusions can be drawn from her failure to do so. The acceptability 
of this explanation must obviously depend on whether in fact it is the case 
that Thailand’s conduct on the ground affords ex post facto evidence suffi- 
cient to show that she never accepted the Annex I line in 1908 in respect 
of Preah Vihear, and considered herself at all material times to have the 
sovereignty over the Temple area. 

The Court has considered the evidence furnished by Thailand of acts of 
an administrative character performed by her officials at or relative to 
Preah Vihear. France, and subsequently Cambodia, in view of her title 
founded on the Treaty of 1904, performed only a very few routine acts of 
administration in this small, deserted area. It was specifically admitted by 
Thailand in the course of the oral hearing that if Cambodia acquired sover- 
eignty over the Temple area by virtue of the frontier settlement of 1904, she 
did not subsequently abandon it, nor did Thailand subsequently obtain it 
by any process of acquisitive prescription. Thailand’s acts on the ground 
were therefore put forward as evidence of conduct as sovereign, sufficient 
to negative any suggestion that, under the 1904 Treaty settlement, Thailand 
accepted a delimitation having the effect of attributing the sovereignty over 
Preah Vihear to Cambodia. It is therefore from this standpoint that the 
Court must consider and evaluate these acts. The real question is whether 
they sufficed to efface or cancel out the clear impression of acceptance of the 
frontier line at Preah Vihear to be derived from the various considerations 
already discussed. 

With one or two important exceptions to be mentioned presently, the acts 
concerned were exclusively the acts of local, provincial, authorities. To the 
extent that these activities took place, it is not clear that they had reference 
to the summit of Mount Preah Vihear and the Temple area itself, rather 
than to places somewhere in the vicinity. But however that may be, the 
Court finds it difficult to regard such local acts as overriding and negativing 
the consistent and undeviating attitude of the central Siamese authorities 
to the frontier line as mapped. 

In this connection, much the most significant episode consisted of the 
visit paid to the Temple in 1930 by Prince Damrong, formerly Minister of 
the Interior, and at this time President of the Royal Institute of Siam, 
charged with duties in connection with the National Library and with 
archaeological monuments. The visit was part of an archaeological tour 
made by the Prince with the permission of the King of Siam, and it clearly - 
had a quasi-official character. When the Prince arrived at Preah Vihear, ° 
he was officially received there by the French Resident for the adjoining 
Cambodian province, on behalf of the Resident Superior, with the French 
flag flying. The Prince could not possibly have failed to see the implica- 
tions of a reception of this character. A clearer affirmation of title on the 
French Indo-Chinese side can scarcely be imagined. It demanded a reac- 
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tion. Thailand did nothing. Furthermore, when Prince Damrong on his 
return to Bangkok sent the French Resident some photographs of the oc- 
casion, he used language which seems to admit that France, through her 
Resident, had acted as the host country. 

The explanations regarding Prince Damrong’s visit given on behalf of 
Thailand have not been found convincing by the Court. Looking at the 
incident as a whole, it appears to have amounted to a tacit recognition by 
Siam of the sovereignty of Cambodia (under French Protectorate) over 
Preah Vihear, through a failure to react in any way, on an occasion that 
called for a reaction in order to affirm or preserve title in the face of an 
obvious rival claim. What seems clear is that either Siam did not in fact 
believe she had any title—and this would be wholly consistent with her at- 
titude all along, and thereafter, to the Annex I map and line—or else she 
decided not to assert it, which again means that she accepted the French 
claim, or accepted the frontier at Preah Vihear as it was drawn on the map. 

The remaining relevant facts must now be stated. In February 1949, 
not long after the conclusion of the proceedings of the Franco-Siamese 
Conciliation Commission, in the course of which, as has been seen, Thailand 
did not raise the question of Preah Vihear, France addressed a Note to the 
Government of Thailand stating that a report had been received of the 
stationing of four Siamese keepers at the Temple, and asking for informa- 
tion. There was no reply to this note, nor to a follow-up Note of March 
1949. In May 1949, France sent a further Note, setting out briefly, but 
quite explicitly, the grounds on which she considered Preah Vihear to be in 
Cambodia, and pointing out that a map produced by Thailand herself had 
recognized this fact. The withdrawal of the keepers was requested. Al- 
though there was an error in this Note, the significance of the latter was 
that it contained an unequivocal assertion of sovereignty. This French 
Note also received no reply. In July 1950, a further Note was sent. This 
too remained unanswered. 

In these circumstances Cambodia, on attaining her independence in 1953, 
proposed, for her part, to send keepers or guards to the Temple, in the 
assertion or maintenance of her position. However, finding that Thai 
keepers were already there, the Cambodian keepers withdrew, and Cambodia 
sent a Note dated January 1954 to the Government of Thailand asking for 
information. This received a mere acknowledgment, but no explanation. 
Nor was there, even then, any formal affirmation of Thailand’s claim. At 
the end of March 1954, the Government of Cambodia, drawing attention to 
the fact that no substantive reply to its previous Note had been received, 
notified the Government of Thailand that it now proposed to replace the 
previously withdrawn Cambodian keepers or guards by some Cambodian 
troops. In this Note Cambodia specifically referred to the justification of 
the Cambodian claim contained in the French Note of May 1949. This 
Cambodian Note also was not answered. However, the Cambodian troops 
were not in fact sent; and in June 1954, Cambodia addressed to Thailand a 
further Note stating that, as information had been received to the effect that 
Thai troops were already in occupation, the despatch of the Cambodian 
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troops had been suspended in order not to aggravate the situation. The 
Note went on to ask that Thailand should either withdraw her troops or 
furnish Cambodia with her views on the matter. This Note equally received 
no reply. But the Thai ‘‘troops’’ (the Court understands that they are in 
fact a police force) remained. Again, therefore, it would seem that Thai- 
land, while taking certain local action, was not prepared to deny the 
French and Cambodian claim at the diplomatic level. 

No further diplomatic correspondence was produced to the Court; but 
eventually, in 1958, a conference was held at Bangkok between Thailand 
and Cambodia, to discuss various territorial matters in dispute between the 
Parties, including that of Preah Vihear. The representative of Thailand 
having declined to discuss the legal aspects of the matter, the negotiations 
broke down and Cambodia instituted the present proceedings. 

The Court will now state the conclusions it draws from the facts as above 
set out. 

Even if there were any doubt as to Siam’s acceptance of the map in 1908, 
and hence of the frontier indicated thereon, the Court would consider, in the 
light of the subsequent course of events, that Thailand is now precluded by 
her conduct from asserting that she did not accept it. She has, for fifty 
years, enjoyed such benefits as the Treaty of 1904 conferred on her, if only 
the benefit of a stable frontier. France, and through her Cambodia, relied 
on Thailand’s acceptance of the map. Since neither side can plead error, 
it is immaterial whether or not this reliance was based on a belief that the 
map was correct. It is not now open to Thailand, while continuing to claim 
and enjoy the benefits of the settlement, to deny that she was ever a 
consenting party to it. 

The Court however considers that Thailand in 1908-1909 did accept the 
Annex I map as representing the outcome of the work of delimitation, and 
hence recognized the line on that map as being the frontier line, the effect 
of which is to situate Preah Vihear in Cambodian territory. The Court 
considers further that, looked at as a whole, Thailand’s subsequent conduct 
confirms and bears out her original acceptance, and that Thailand’s acts 
on the ground do not suffice to negative this. Both Parties, by their con- 
duct, recognized the line and thereby in effect agreed to regard it as being 
the frontier line. 

The Court must now consider two further matters. Thailand contends 
that since 1908, and at any rate up to her own 1934-1935 survey, she þe- 
lieved that the map line and watershed line coincided, and therefore that 
if she accepted the map line, she did so only in that belief. It is evident 
that such a contention would be quite inconsistent with Thailand’s equally 
strongly advanced contention that these acts in the concrete exercise of sov- 
ereignty evidenced her belief that she had sovereignty over the Temple 
area: for if Thailand was truly under a misapprehension about the Annex I 
line—if she really believed it indicated the correct watershed line— then she 
must have believed that, on the basis of the map and her acceptance of it, 
the Temple area lay rightfully in Cambodia. If she had such a belief—and 
such a belief is implicit in any plea that she had accepted the Annex I 
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map only because she thought it was correct—then her acts on the ground 
would have to be regarded as deliberate violations of the sovereignty which 
(on the basis of the assumptions above stated) she must be presumed to 
have thought Cambodia to possess. The conclusion is that Thailand cannot 
allege that she was under any misapprehension in accepting the Annex I 
line, for this is wholly inconsistent with the reason she gives for her acts on 
the ground, namely that she believed herself to possess sovereignty in this 
area. 

It may be added that even if Thailand’s plea of misapprehension could, 
in principle, be accepted, it should have been advanced shortly after Thai- 
land’s own survey of the disputed region was carried out in 1934-1935. 
Since then Thailand could not have been under any misapprehension. 

There is finally one further aspect of the case with which the Court feels 
it necessary to deal. The Court considers that the acceptance of the Annex 
I map by the Parties caused the map to enter the treaty settlement and to 
become an integral part of it. It cannot be said that this process involved 
a departure from, and even a violation of, the terms of the Treaty of 1904, 
wherever the map line diverged from the line of the watershed, for, as the 
Court sees the matter, the map (whether in all respects accurate by refer- 
ence to the true watershed line or not) was accepted by the Parties in 1908 
and thereafter as constituting the result of the interpretation given by the 
two Governments to the delimitation which the Treaty itself required. In 
other words, the Parties at that time adopted an interpretation of the treaty 
settlement which caused the map line, in so far as it may have departed 
from the line of the watershed, to prevail over the relevant clause of the 
treaty. Even if, however, the Court were called upon to deal with the 
matter now as one solely of ordinary treaty interpretation, it considers that 
the interpretation to be given would be the same, for the following reasons. 

In general, when two countries establish a frontier between them, one of 
the primary objects is to achieve stability and finality. This is impossible 
if the line so established can, at any moment, and on the basis of a con- 
tinuously available process, be called in question, and its rectification 
claimed, whenever any inaccuracy by reference to a clause in the parent 
treaty is discovered. Such a process could continue indefinitely, and finality 
would never be reached so long as possible errors still remained to be dis- 
covered. Such a frontier, so far from being stable, would be completely 
precarious. It must be asked why the Parties in this case provided for a 
delimitation, instead of relying on the Treaty clause indicating that the 
frontier line in this region would be the watershed. There are boundary 
treaties which do no more than refer to a watershed line, or to a crest line, 
and which make no provision for any delimitation in addition, The Parties 
in the present case must have had a reason for taking this further step. 
This could only have been because they regarded a watershed indication as 
insufficient by itself to achieve certainty and finality. It is precisely to 
achieve this that delimitations and map lines are resorted to. 

Various factors support the view that the primary object of the Parties 
in the frontier settlements of 1904-1908 was to achieve certainty and fi- 


1050 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


nality. From the evidence furnished to the Court, and from the state- 
ments of the Parties themselves, it is clear that the whole question of Siam’s 
very long frontiers with French Indo-China had, in the period prior to 
1904, been a cause of uncertainty, trouble and friction, engendering what 
was described in one contemporary document placed before the Court as a 
state of ‘‘growing tension’’ in the relations between Siam and France. 
The Court thinks it legitimate to conclude that an important, not to say a 
paramount object of the settlements of the 1904-1908 period (which 
brought about a comprehensive regulation of all outstanding frontier ques- 
tions between the two countries), was to put an end to this state of tension 
and to achieve frontier stability on a basis of certainty and finality. 

In the Franco-Siamese Boundary Treaty of 23 March 1907, the Parties 
recited in the preamble that they were desirous ‘‘of ensuring the final regu- 
lation of all questions relating to the common frontiers of Indo-China and 
Siam’’. A further token of the same object is to be found in the desire, of 
which the documentation contains ample evidence, and which was evinced 
by both Parties, for natural and visible frontiers. Even if, as the Court 
stated earlier, this is not in itself a reason for holding that the frontier 
must follow a natural and visible line, it does support the view that the 
Parties wanted certainty and finality by means of natural and visible lines. 

The same view is strongly supported by the Parties’ attitude over fron- 
tiers in the 1925 and 1937 Treaties. By specifically excluding frontiers 
from the process of revision of previous treaties, which the 1925 and 1937 
Treaties otherwise effected, the Parties bore witness to the paramount im- 
portance they attached to finality in this field. Their attitude in 1925 and 
1987 can properly be taken as evidence that they equally desired finality in 
the 1904-1908 period. f 

The indication of the line of the watershed in Article 1 of the 1904 
Treaty was itself no more than an obvious and convenient way of describing 
a frontier line objectively, though in general terms. There is, however, no 
reason to think that the Parties attached any special importance to the line 
of the watershed as such, as compared with the overriding importance, in 
the interests of finality, of adhering to the map line as eventually delimited 
and as accepted by them. The Court, therefore, feels bound, as a matter of 
treaty interpretation, to pronounce in favour of the line as mapped in the 
disputed area. 

Given the grounds on which the Court bases its decision, it becomes un- 
necessary to consider whether, at Preah Vihear, the line as mapped does in 
fact correspond to the true watershed line in this vicinity, or did so cor- 
respond in 1904-1908, or, if not, how the watershed line in fact runs. 

Referring finally to the Submissions presented at the end of the oral 
proceedings, the Court, for the reasons indicated at the beginning of the 
present Judgment, finds that Cambodia’s first and second Submissions, call- 
ing for pronouncements on the legal status of the Annex I map and on the 
frontier line in the disputed region, can be entertained only to the extent 
that they give expression to grounds, and not as claims to be dealt with in 
the operative provisions of the Judgment. It finds on the other hand that 
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Thailand, after having stated her own claim concerning sovereignty over 
Preah Vihear, confined herself in her Submissions at the end of the oral 
proceedings to arguments and denials opposing the contentions of the other 
Party, leaving it to the Court to word as it sees fit the reasons on which its 
Judgment is based. 

In the presence of the claims submitted to the Court by Cambodia and 
Thailand, respectively, concerning the sovereignty over Preah Vihear thus 
in dispute between these two States, the Court finds in favour of Cambodia 
in accordance with her third Submission. It also finds in favour of Cam- 
bodia as regards the fourth Submission concerning the withdrawal of the 
detachments of armed forces. 

As regards the fifth Submission of Cambodia concerning restitution, the 
Court considers that the request made in it does not represent any exten- 
sion of Cambodia’s original claim (in which case it would have been irre- 
ceivable at the stage at which it was first advanced). Rather is it, like the 
fourth Submission, implicit in, and consequential on, the claim of sov- 
ereignty itself. On the other hand, no concrete evidence has been placed 
before the Court showing in any positive way that objects of the kind men- 
tioned in this Submission have in fact been removed by Thailand from the 
Temple or Temple area since Thailand’s occupation of it in 1954. It is true 
that Thailand has not so much denied the allegation as contended that it is 
irreceivable. In the circumstances, however, the question of restitution is 
one on which the Court can only give a finding of principle in favour of 
Cambodia, without relating it to any particular objects. 

For these reasons, 

THe Court, 

by nine votes to three, 
finds that the Temple of Preah Vihear is situated in territory under the 
sovereignty of Cambodia; 
finds in consequence, 

by nine votes to three, 
that Thailand is under an obligation to withdraw any military or police 
forces, or other guards or keepers, stationed by her at the Temple, or in its 
vicinity on Cambodian territory ; 

by seven votes to five,’ 
that Thailand is under an obligation to restore to Cambodia any objects 
of the kind specified in Cambodia’s fifth Submission * which may, since 
the date of the occupation of the Temple by Thailand in 1954, have been 
removed from the Temple or the Temple area by the Thai authorities, 


8On this point Judges Tanaka and Morelli joined the dissenting Judges (Moreno 
Quintana, Wellington Koo, and Sir Perey Spender), on the ground that the Court 
should not pass upon the Fifth Submission by Cambodia, since it was not put forward 
until during the course of the hearings. 

4The Fifth Submission, put forward by Cambodia on March 20, 1962, asked the 
Court ‘‘to adjudge and declare that the sculptures, stelae, fragments of monuments, 
sandstone model and ancient pottery which have been removed from the Temple by the 
Thai authorities since 1954 are to be returned to the Government of the Kingdom of 
Cambodia by the Government of Thailand.’’ 
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[Concurring in the result, Judges Alfaro and Fitzmaurice gave indi- 
vidual opinions. Judge Alfaro discussed at length the principle of ‘‘estop- 
pel’’ or ‘‘preclusion’’ “that a State party to an international litigation is 
bound by its previous acts or attitude when they are in contradiction with 
its claims in the litigation.” Pointing out the difference of this principle 
from the Anglo-American law of estoppel, he declared that ‘‘Its purpose is 
always the same: a State must not be permitted to benefit by its own in- 
consistency to the prejudice of another State,” and said: ‘‘Failure of a 
State to assert its right when that right is openly challenged by another 
State can only mean abandonment to [of] that right.” Judge Fitzmaurice 
wished to discuss certain points of the case more fully. 

In his dissenting opinion Judge Moreno Quintana held the treaty text 
more important than maps, that the interpretation of the treaty called for 
a watershed boundary, and that the watershed followed the edge of the cliff 
of the promontory on which the Temple is situated, thus placing the Temple 
in Thailand. Judge Wellington Koo’s dissenting opinion concluded that 
the ‘‘ Annex map’’ did not have the character of an international agree- 
ment; that Thailand’s conduct did not show acquiescence in any line plac- 
ing the Temple in Cambodia; that there was no ground to hold Thailand 
accountable for acquiescence or for the application of the idea of preclusion 
or estoppel; urged that independent experts should have found the actual 
watershed, and concluded that he could not reach a satisfactory conclusion 
as to the exact boundary without knowing the answers to technical ques- 
tions concerning the watershed line in the disputed area. Sir Percy 
Spender gave a lengthy dissenting opinion in which he found no agreement 
to deviate from the treaty line of the watershed, and that the Annex I map 
did not in the vicinity of the Temple indicate the real agreement of the 
parties, although neither France nor Thailand was aware of this dis- 
crepancy until long after the map was published. He did not find any 
basis for holding that acquiescence had precluded Thailand from asserting 
the true treaty-boundary line. He stated: 


There is however, in my view, no foundation in international law for 
the proposition that an act of recognition by a State of or acquiescence 
by a State in a situation of fact or law is a unilateral juridical act 
which, operating of its own force, has the legal consequence of pre- 
cluding a party giving or making it from thereafter challenging the 
situation which is the subject of recognition or acquiescence. 


The principle of preclusion is a beneficient and powerful instrument 
of substantive international law. Based as it is upon the necessity for 
good faith between States in their relations one with another, it is not 
to be hedged in by artificial rules. It should not however be permitted 
to become so indefinite as to acquire the somewhat formless content of 
a maxim. And since the principle, when it is applicable to any given 
set of facts, substitutes relative truth for the judicial search for the 
truth, it should be applied with caution. 

In my opinion the principle operates to prevent a State contesting 
before the Court a situation contrary to a clear and unequivocal repre- 
sentation previously made by it to another State, either expressly or 
impliedly, on which representation the other State was, in the circum- 
stances, entitled to rely and in fact did rely, and as a result that other 
State has been prejudiced or the State making it has secured some 
benefit or advantage for itself. 

Unless the elements so stated can, in any particular case, be shown 
to exist, the principle has no application. 
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I greatly doubt whether any of the elements of preclusion have been 
established by Cambodia. Even were it established that Thailand’s 
conduct did amount to some clear and unequivocal representation, 
and that France relied upon it and was entitled to do so, I do not 
think there is any evidence that France—or Cambodia—suffered any 
prejudice. ] 


Resolution 1731 (XVI) of General Assembly requesting advisory opin- 
ton—objections to giving opinion based on proceedings in General 
Assembly—interpretation of meaning of “expenses of the Organi- 
gation’’—Article 17, paragraphs 1 and 2 of Charter—tack of justsfi- 
cation for limiting terms “budget? and “‘expenses’’—Article 17 in 
context of Charter—respective functions of Security Council and 
General Assembly—Article 11, paragraph 2, in relation to budgetary 
powers of General Assembly—role of General Assembly in mainte- 
nance of international peace and securtty—agreements under Ar- 
ticle 43—expenses incurred for purposes of United Nations—obliga- 
tions incurred by Secretary-General acting under authority of 
Security Council or General Assembly—nature of operations of 
UNEF and ONUC—financing of UNEF and ONUC based on Article 
17, paragraph 2—implementation by Secretary-General of Security 
Council resolutions—expenditures for UNEF and ONUC and Article 
17, paragraph 2, of Charter + 


CERTAIN EXPENSES OF THE UNITED Nations (ARTICLE 17, PARAGRAPH 
2, OF THE CHARTER).? I.C.J. Reports, 1962, p. 151. 


International Court of Justice,? Advisory Opinion of July 20, 1962. 


[Resolution 1731 (XVI), adopted December 20, 1961, by the General 
Assembly, read: 

The General Assembly, 

Recognizing its need for authoritative legal guidance as to obliga- 
tions of Member States under the Charter of the United Nations in the 
matter of financing the United Nations operations in the Congo and in 
the Middle East, 

1. Decides to submit the following question to the International 
Court of Justice for an advisory opinion: 


“Do the expenditures authorized in General Assembly resolutions 
1583 (XV) and 1590 (XV) of 20 December 1960, 1595(XV) of 3 
April 1961, 1619(XV) of 21 April 1961 and 1633 (XVI) of 30 
October 1961 relating to the United Nations operations in the Congo 
undertaken in pursuance of the Security Council resolutions of 14 
July, 22 July and 9 August 1960, and 21 February and 24 Novem- 
ber 1961, and General Assembly resolutions 1474 (ES-IV) of 20 
September 1960 and 1599 (XV), 1600(XV), and 1601(XV) of 15 


1Caption by the Court. 

2 Full text of majority opinion, except for introductory matter, and digests of re- 
mainder, by Wm. W. Bishop, Jr. 

3 Composed for this case of President Winiarski, Vice President Alfaro, and Judges 
Basdevant, Badawi, Moreno Quintana, Wellington Koo, Spiropoulos, Sir Perey Spender, 
Sir Gerald Fitzmaurice, Koretsky, Tanaka, Bustamante y Rivero, Jessup, and Morelli. 
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April 1961, and the expenditures authorized in General Assembly 
resolutions 1122(X1) of 26 November 1956, 1089(XI) of 21 De- 
cember 1956, 1090(XI) of 27 February 1957, 1151(XIT) of 22 
November 1957, 1204(XII) of 18 December 1957, 1387 (XIIE) of 18 
December 1958, 1441(XIV) of 5 December 1959 and 1575(XV) of 
20 December 1960 relating to the operations of the United Nations 
Emergency Force undertaken in pursuance of General Assembly 
resolutions 997(ES-I) of 2 November 1956, 998(ES-I) and 999 
(ES-I) of 4 November 1956, 1000(ES-I) of 5 November 1956, 
1001(ES-I) of 7 November 1956, 1121(XT) of 24 November 1956 
and 1263( XIII) of 14 November 1958, constitute ‘expenses of the 
Organization’ within the meaning of Article 17, paragraph 2, of the 
Charter of the United Nations?’’ 

The second paragraph of the resolution asked the Secretary General to 


transmit the resolution, and ‘‘all documents likely to throw light on the 
question,” to the Court. ] 


Before proceeding to give its opinion on the question put to it, the Court 
considers it necessary to make the following preliminary remarks: * 

The power of the Court to give an advisory opinion is derived from 
Article 65 of the Statute. The power granted is of a discretionary charac- 
ter. ‘In exercising its discretion, the International Court of Justice, like 
the Permanent Court of International Justice, has always been guided by 
the principle which the Permanent Court stated in the case concerning the 
Status of Eastern Carelia on 23 July 1923: ‘‘The Court, being a Court 
of Justice, cannot, even in giving advisory opinions, depart from the es- 
sential rules guiding their activity as a Court” (P.C.1.J., Series B, No. 5, 
p. 29). Therefore, and in accordance with Article 65 of its Statute, the 
Court can give an advisory opinion only on a legal question. If a question 
js not a legal one, the Court has no discretion in the matter; it must decline 
to give the opinion requested. But even if the question is a legal one, which 
the Court is undoubtedly competent to answer, it may nonetheless decline 
to doso. As this Court said in its Opinion of 30 March 1950, the permissive 
character of Article 65 ‘‘gives the Court the power to examine whether the 
circumstances of the case are of such a character as should lead it to decline 
to answer the Request” (Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania (First Phase), I.C.J. Reports 1950, p. 72). But, 
as the Court also said in the same Opinion, ‘‘the reply of the Court, itself 
an ‘organ of the United Nations’, represents its participation in the ac- 
tivities of the Organization, and, in principle, should not be refused” 
(Ibid., p. 71). Still more emphatically, in its Opinion of 23 October 1956, 
the Court said that only ‘‘compelling reasons’’ should lead it to refuse to 
give a requested advisory opinion (Judgments of the Administrative Tri- 
bunal of the I.L.O. upon complaints made against the Unesco, I.C.J. Reports 
1956, p. 86). 

The Court finds no ‘‘compelling reason’’ why it should not give the ad- 
visory opinion which the General Assembly requested by its resolution 1731 


4The English text of the majority opinion is authoritative. 
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(XVI). It has been argued that the question put to the Court is inter- 
twined with political questions, and that for this reason the Court should 
refuse to give an opinion. It is true that most interpretations of the Char- 
ter of the United Nations will have political significance, great or small. 
In the nature of things it could not be otherwise. The Court, however, 
cannot attribute a political character to a request which invites it to under- 
take an essentially judicial task, namely, the interpretation of a treaty 
provision. 

In the preamble to the resolution requesting this opinion, the General 
Assembly expressed its recognition of ‘‘its need for authoritative legal guid- 
ance.” In its search for such guidance it has put to the Court a legal 
question—a question of the interpretation of Article 17, paragraph 2, of the 
Charter of the United Nations. In its Opinion of 28 May 1948, the Court 
made it clear that as ‘‘the principal judicial organ of the United Nations’’, 
it was entitled to exercise in regard to an article of the Charter, ‘‘a multi- 
lateral treaty, an interpretative function which falls within the normal 
exercise of its judicial powers” (Conditions of Admission of a State to 
Membership in the United Nations (Article 4 of the Charter), I.C J. Reports 
1947-1948, p. 61). 

The Court, therefore, having been asked to give an advisory opinion upon 
a concrete legal question, will proceed to give its opinion. 

The question on which the Court is asked to give its opinion is whether 
certain expenditures which were authorized by the General Assembly to 
cover the costs of the United Nations operations in the Congo (herein- 
after referred to as ONUC) and of the operations of the United Nations 
Emergency Force in the Middle East (hereinafter referred to as UNEF), 
‘‘constitute ‘expenses of the Organization’ within the meaning of Article 
17, paragraph 2, of the Charter of the United Nations’’. 

Before entering upon the detailed aspects of this question, the Court 
will examine the view that it should take into consideration the cireum- 
stance that at the 1086th Plenary Meeting of the General Assembly on 20 
December 1961, an amendment was proposed, by the representative of 
France, to the draft resolution requesting the advisory opinion, and that 
this amendment was rejected. The amendment would have asked the 
Court to give an opinion on the question whether the expenditures relating 
to the indicated operations were ‘‘decided on in conformity with the pro- 
visions of the Charter’’; if that question were answered in the affirmative, 
the Court would have been asked to proceed to answer the question which 
the resolution as adopted actually poses. 

If the amendment had been adopted, the Court would have been asked 
to consider whether the resolutions authorizing the expenditures were de- 
cided on in conformity with the Charter; the French amendment did not 
propose to ask the Court whether the resolutions in pursuance of which the 
operations in the Middle Hast and in the Congo were undertaken, were 
adopted in conformity with the Charter. 

The Court does not find it necessary to expound the extent to which the 
proceedings of the General Assembly, antecedent to the adoption of a reso- 
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lution, should be taken into account in interpreting that resolution, but it 
makes the following comments on the argument based upon the rejection 
of the French amendment. 

The rejection of the French amendment does not constitute a directive 
to the Court to exclude from its consideration the question whether certain 
expenditures were ‘‘decided on in conformity with the Charter’’, if the 
Court finds such consideration appropriate. It is not to be assumed that 
the General Assembly would thus seek to fetter or hamper the Court in the 
discharge of its judicial functions; the Court must have full liberty to 
consider all relevant data available to it in forming an opinion on a 
question posed to it for an advisory opinion. Nor can the Court agree 
that the rejection of the French amendment has any bearing upon the 
question whether the General Assembly sought to preclude the Court 
from interpreting Article 17 in the light of other articles of the Charter, 
that is, in the whole context of the treaty. If any deduction is to be made 
from the debates on this point, the opposite conclusion would be drawn 
from the clear statements of sponsoring delegations that they took it for 
granted the Court would consider the Charter as a whole. 

Turning to the question which has been posed, the Court observes that 
it involves an interpretation of Article 17, paragraph 2, of the Charter. 
On the previous occasions when the Court has had to interpret the Charter 
of the United Nations, it has followed the principles and rules applicable 
in general to the interpretation of treaties, since it has recognized that 
the Charter is a multilateral treaty, albeit a treaty having certain special 
characteristics. In interpreting Article 4 of the Charter, the Court was 
led to consider ‘‘the structure of the Charter’’ and ‘‘the relations estab- 
lished by it between the General Assembly and the Security Council”; a 
comparable problem confronts the Court in the instant matter. The Court 
sustained its interpretation of Article 4 by considering the manner in which 
the organs concerned ‘‘have consistently interpreted the text’’ in their 
practice (Competence of the General Assembly for the Admission of a State 
to the Untted Nations, I.C.J. Reports 1950, pp. 8-9). 

The text of Article 17 is in part as follows: 


“1, The General Assembly shall consider and approve the budget of 
the Organization. 


2. The expenses of the Organization shall be borne by the Members 
as apportioned by the General Assembly.’’ 

Although the Court will examine Article 17 in itself and in its relation to 
the rest of the Charter, it should be noted that at least three separate ques- 
tions might arise in the interpretation of paragraph 2 of this Article. One 
question is that of identifying what are ‘‘the expenses of the Organization ”’ ; 
a second question might concern apportionment by the General Assembly; 
while a third question might involve the interpretation of the phrase ‘‘shall 
be borne by the Members’’. It is the second and third questions which di- 
rectly involve ‘‘the financial obligations of the Members’’, but it is only the 
first question which is posed by the request for the advisory opinion. The 
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question put to the Court has to do with a moment logically anterior to ap- 
portionment, just as a question of apportionment would be anterior to a 
question of Members’ obligation to pay. 

It is true that, as already noted, the preamble of the resolution containing 
the request refers to the General Assembly’s ‘‘need for authoritative legal 
guidance as to obligations of Member States’’, but it is to be assumed that 
in the understanding of the General Assembly, it would find such guidance 
in the advisory opinion which the Court would give on the question whether 
certain identified expenditures ‘‘constitute ‘expenses of the Organization’ 
within the meaning of Article 17, paragraph 2, of the Charter”. If the 
Court finds that the indicated expenditures are such ‘‘expenses”’, it is not 
called upon to consider the manner in which, or the scale by which, they 
may be apportioned. The amount of what are unquestionably ‘‘expenses 
of the Organization within the meaning of Article 17, paragraph 2”’ is not 
in its entirety apportioned by the General Assembly and paid for by the 
contributions of Member States, since the Organization has other sources of 
income. A Member State, accordingly, is under no obligation to pay more 
than the amount apportioned to it; the expenses of the Organization and the 
total amount in money of the obligations of the Member States may not, in 
practice, necessarily be identical. 

The text of Article 17, paragraph 2, refers to ‘‘the expenses of the Or- 
ganization” without any further explicit definition of such expenses. It 
would be possible to begin with a general proposition to the effect that the 
‘fexpenses’’ of any organization are the amounts paid out to defray the 
costs of carrying out its purposes, in this case, the political, economic, social, 
humanitarian and other purposes of the United Nations. The next step 
would be to examine, as the Court will, whether the resolutions authorizing 
the operations here in question were intended to carry out the purposes of 
the United Nations and whether the expenditures were incurred in further- 
ing these operations. Or, it might simply be said that the ‘‘expenses’’ of 
an organization are those which are provided for in its budget. But the 
Court has not been asked to give an abstract definition of the words ‘‘ex- 
penses of the Organization’’. It has been asked to answer a specific ques- 
tion related to certain identified expenditures which have actually been 
made, but the Court would not adequately discharge the obligation incum- 
bent on it unless it examined in some detail various problems raised by the 
question which the General Assembly has asked. 

It is perhaps the simple identification of ‘‘expenses’’ with the items in- 
cluded in a budget, which has led certain arguments to link the interpreta- 
tion of the word ‘‘expenses’’ in paragraph 2 of Article 17, with the word 
‘‘budget’’ in paragraph 1 of that Article; in both cases, it is contended, the 
qualifying adjective ‘‘regular’’ or ‘‘administrative’’ should be understood 
to be implied. Since no such qualification is expressed in the text of the 
Charter, it could be read in, only if such qualification must necessarily be 
implied from the provisions of the Charter considered as a whole, or from 
some particular provision thereof which makes it unavoidable to do so in 
order to give effect to the Charter. 
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In the first place, concerning the word ‘‘budget’’ in paragraph 1 of Ar- 
ticle 17, it is clear that the existence of the distinction between ‘‘adminis- 
trative budgets’’ and ‘‘operational budgets’’ was not absent from the minds 
of the drafters of the Charter, nor from the consciousness of the Organiza- 
tion even in the early days of its history. In drafting Article 17, the 
drafters found it suitable to provide in paragraph 1 that ‘‘The General 
Assembly shall consider and approve the budget of the Organization’. But 
in dealing with the function of the General Assembly in relation to the 
specialized agencies, they provided in paragraph 3 that the General As- 
sembly ‘‘shall examine the administrative budgets of such specialized 
agencies’’. If it had been intended that paragraph 1 should be limited to 
the administrative budget of the United Nations organization itself, the 
word ‘‘administrative’’ would have been inserted in paragraph 1 as it was 
in paragraph 3. Moreover, had it been contemplated that the Organization 
would also have had another budget, different from the one which was to be 
approved by the General Assembly, the Charter would have included some 
reference to such other budget and to the organ which was to approve it. 

Similarly, at its first session, the General Assembly in drawing up and 
approving the Constitution of the International Refugee Organization, pro- 
vided that the budget of that Organization was to be divided under the 
headings ‘‘administrative’’, ‘‘operational’’ and ‘‘large-scale resettlement?’ ; 
but no such distinctions were introduced into the Financial Regulations of 
the United Nations which were adopted by unanimous vote in 1950, and 
which, in this respect, remain unchanged. These regulations speak only of 
‘the budget’’ and do not provide any distinction between ‘‘administrative’’ 
and ‘‘operational’’. 

In subsequent sessions of the General Assembly, including the sixteenth, 
there have been numerous references to the idea of distinguishing an ‘‘oper- 
ational’’ budget; some speakers have advocated such a distinction as a use- 
ful book-keeping device; some considered it in connection with the pos- 
sibility of differing scales of assessment or apportionment; others believed 
it should mark a differentiation of activities to be financed by voluntary 
contributions. But these discussions have not resulted in the adoption of 
two separate budgets based upon such a distinction. 

Actually, the practice of the Organization is entirely consistent with the 
plain meaning of the text. The budget of the Organization has from the 
outset included items which would not fall within any of the definitions of 
‘‘administrative budget’’ which have been advanced in this connection. 
Thus, for example, prior to the establishment of, and now in addition to, 
the ‘‘Expanded Programme of Technical Assistance’’ and the ‘‘Special 
Fund’’, both of which are nourished by voluntary contributions, the annual 
budget of the Organization contains provision for funds for technical as- 
sistance; in the budget for the financial year 1962, the sum of $6,400,000 
is included for the technical programmes of economic development, social 
activities, human rights activities, public administration and narcotic drugs 
control. Although during the Fifth Committee discussions there was a 
suggestion that all technical assistance costs should be excluded from the 
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regular budget, the items under these heads were all adopted on second 
reading in the Fifth Committee without a dissenting vote. The ‘‘oper- 
ational’’ nature of such activities so budgeted is indicated by the explana- 
tions in the budget estimates, e.g. the requests ‘‘for the continuation of the 
operational programme in the field of economic development contemplated 
in General Assembly resolutions 200 (III) of 4 December 1948 and 304 
(IV) of 16 November 1949’’; and ‘‘for the continuation of the operational 
programme in the field of advisory social welfare services as contemplated 
in General Assembly resolution 418 (V) of 1 December 1950”. 

Tt is a consistent practice of the General Assembly to include in the an- 
nual budget resolutions, provision for expenses relating to the maintenance 
of international peace and security. Annually, since 1947, the General 
Assembly has made anticipatory provision for ‘‘unforeseen and extraordi- 
nary expenses” arising in relation to the ‘‘maintenance of peace and se- 
curity”. In a Note submitted to the Court by the Controller on the 
budgetary and financial practices of the United Nations, ‘‘extraordinary 
expenses’’ are defined as ‘‘obligations and expenditures arising as a result 
of the approval by a council, commission or other competent United Na- 
tions body of new programmes and activities not contemplated when the 
budget appropriations were approved’’. 

The annual resolution designed to provide for extraordinary expenses 
authorizes the Secretary-General to enter into commitments to meet such 
expenses with the prior concurrence of the Advisory Committee on Admin- 
istrative and Budgetary Questions, except that such concurrence is not 
necessary if the Secretary-General certifies that such commitments relate 
to the subjects mentioned and the amount does not exceed $2 million. At 
its fifteenth and sixteenth sessions, the General Assembly resolved ‘‘that if, 
as a result of a decision of the Security Council, commitments relating to 
the maintenance of peace and security should arise in an estimated total 
exceeding $10 million’’ before the General Assembly was due to meet again, 
a special session should be convened by the Secretary-General to consider 
the matter. The Secretary-General is regularly authorized to draw on the 
Working Capital Fund for such expenses but is required to submit supple- 
mentary budget estimates to cover amounts so advanced. These annual 
resolutions on unforeseen and extraordinary expenses were adopted without 
a dissenting vote in every year from 1947 through 1959, except for 1952, 
1953 and 1954, when the adverse votes are attributable to the fact that the 
resolution included the specification of a controversial item—United Nations 
Korean war decorations. 

It is notable that the 1961 Report of the Working Group of Fifteen on 
the Examination of the Administrative and Budgetary Procedures of the 
United Nations, while revealing wide differences of opinion on a variety of 
propositions, records that the following statement was adopted without 
opposition : 

“32. Investigations and observation operations undertaken by the 


Organization to prevent possible aggression should be financed as part 
of the regular budget.of the United Nations.” 
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In the light of what has been stated, the Court concludes that there is 
no justification for reading into the text of Article 17, paragraph 1, any 
limiting or qualifying word before the word ‘‘budget’’. 

Turning to paragraph 2 of Article 17, the Court observes that, on its 
face, the term ‘‘expenses of the Organization” means all the expenses and 
not just certain types of expenses which might be referred to as ‘‘regular 
expenses’’, An examination of other parts of the Charter shows the vari- 
ety of expenses which must inevitably be included within the ‘‘expenses of 
the Organization’’ just as much as the salaries of staff or the maintenance 
of buildings. 

For example, the text of Chapters IX and X of the Charter with refer- 
ence to international economic and social cooperation, especially the word- 
ing of those articles which specify the functions and powers of the Economic 
and Social Council, anticipated the numerous and varied circumstances 
under which expenses of the Organization could be incurred and which 
have indeed eventuated in practice. 

Furthermore, by Article 98 of the Charter, the Secretary-General is obli- 
gated to perform such functions as are entrusted to him by the General As- 
sembly, the Security Council, the Economic and Social Council, and the 
Trusteeship Council. Whether or not expenses incurred in his discharge 
of this obligation become ‘‘expenses of the Organization’’ cannot depend 
on whether they be administrative or some other kind of expenses. 

The Court does not perceive any basis for challenging the legality of the 
settled practice of including such expenses as these in the budgetary 
amounts which the General Assembly apportions among the Members in 
accordance with the authority which is given to it by Article 17, paragraph 
2, 

Passing from the text of Article 17 to its place in the general structure 
and scheme of the Charter, the Court will consider whether in that broad 
context one finds any basis for implying a limitation upon the budgetary 
authority of the General Assembly which in turn might limit the meaning 
of ‘‘expenses’’ in paragraph 2 of that Article. 

The general purposes of Article 17 are the vesting of control over the 
finances of the Organization, and the levying of apportioned amounts of the 
expenses of the Organization in order to enable it to carry out the func- 
tions of the Organization as a whole acting through its principal organs and 
such subsidiary organs as may be established under the authority of Article 
22 or Article 29. 

Article 17 is the only article in the Charter which refers to budgetary 
authority or to the power to apportion expenses, or otherwise to raise 
revenue, except for Articles 33 and 35, paragraph 3, of the Statute of the 
Court which have no bearing on the point here under discussion. Never- 
theless, it has been argued before the Court that one type of expenses, 
namely those resulting from operations for the maintenance of international 
peace and security, are not ‘‘expenses of the Organization’’ within the 
meaning of Article 17, paragraph 2, of the Charter, inasmuch as they fall 
to be dealt with exclusively by the Seeurity Council, and more especially 
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through agreements negotiated in accordance with Article 43 of the 
Charter. 

The argument rests in part upon the view that when the maintenance of 
international peace and security is involved, it is only the Security Council 
which is authorized to decide on any action relative thereto. It is argued 
further that since the General Assembly’s power is limited to discussing, 
considering, studying and recommending, it cannot impose an obligation to 
pay the expenses which result from the implementation of its recommenda- 
tions. This argument leads to an examination of the respective functions 
of the General Assembly and of the Security Council under the Charter, 
particularly with respect to the maintenance of international peace and 
security. 

Article 24 of the Charter provides: 


“In order to ensure prompt and effective action by the United Nations, 
its Members confer on the Security Council primary responsibility for 
the maintenance of international peace and security .. .’’ 


é 


The responsibility conferred is ‘‘primary’’, not exclusive. This primary 
responsibility is conferred upon the Security Council, as stated in Article 
24, ‘‘in order to ensure prompt and effective action”. To this end, it is the 
Security Council which is given a power to impose an explicit obligation of 
compliance if for example it issues an order or command to an aggressor 
under Chapter VII. It is only the Security Council which can require 
enforcement by coercive action against an aggressor. 

The Charter makes it abundantly clear, however, that the General As- 
sembly is also to be concerned with international peace and security. Ar- 
ticle 14 authorizes the General Assembly to ‘‘recommend measures for the 
peaceful adjustment of any situation, regardless of origin, which it deems 
likely to impair the general welfare or friendly relations among nations, in- 
cluding situations resulting from a violation of the provisions of the 
present Charter setting forth the purposes and principles of the United 
Nations”. The word ‘‘measures’’ implies some kind of action, and the 
only limitation which Article 14 imposes on the General Assembly is the 
restriction found in Article 12, namely, that the Assembly should not 
recommend measures while the Security Council is dealing with the same 
matter unless the Council requests it to do so. Thus while it is the 
Security Council which, exclusively, may order coercive action, the func- 
tions and powers conferred by the Charter on the General Assembly are 
not confined to discussion, consideration, the initiation of studies and the 
making of recommendations; they are not merely hortatory. Article 18 
deals with ‘‘ decisions’’ of the General Assembly ‘‘on important questions’’. 
These ‘‘decisions’’ do indeed include certain recommendations, but others 
have dispositive force and effect. Among these latter decisions, Article 18 
includes suspension of rights and privileges of membership, expulsion of 
Members, ‘‘and budgetary questions’’. In connection with the suspension 
of rights and privileges of membership and expulsion from membership 
under Articles 5 and 6, it is the Security Council which has only the power 
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to recommend and it is the General Assembly which decides and whose 
decision determines status; but there is a close collaboration between ‘the 
two organs. Moreover, these powers of decision of the General Assembly 
under Articles 5 and 6 are specifically related to preventive or enforcement 
measures. 

By Article 17, paragraph 1, the General Assembly is given the power 
not only to ‘‘consider’’ the budget of the Organization, but also to ‘‘ap- 
prove’’ it. The decision to ‘‘approve’’ the budget has a close connection 
with paragraph 2 of Article 17, since thereunder the General Assembly 
is also given the power to apportion the expenses among the Members and 
the exercise of the power of apportionment creates the obligation, specifi- 
cally stated in Article 17, paragraph 2, of each Member to bear that part 
of the expenses which is apportioned to it by ‘the General Assembly. When 
those expenses include expenditures for the maintenance of peace and sge- 
curity, which are not otherwise provided for, it is the General Assembly 
which has the authority to apportion the latter amounts among the Mem- 
bers. The provisions of the Charter which distribute functions and powers 
to the Security Council and to the General Assembly give no support to the 
view that such distribution excludes from the powers of the General As- 
sembly the power to provide for the financing of measures designed to 
maintain peace and security. 

The argument supporting a limitation on the budgetary authority of the 
General Assembly with respect to the maintenance of international peace 
and security relies especially on the reference to ‘‘action’’ in the last 
sentence of Article 11, paragraph 2. This paragraph reads as follows: 


‘‘The General Assembly may discuss any questions relating to the 
maintenance of international peace and security brought before it by 
any Member of the United Nations, or by the Security Council, or by a 
State which is not a Member of the United Nations in accordance with 
Article 35, paragraph 2, and, except as provided in Article 12, may 
make recommendations with regard to any such question to the State 
or States concerned or to the Security Council, or to both. Any such 
question on which action is necessary shall be referred to the Security 
Council by the General Assembly either before or after discussion.”’ 


The Court considers that the kind of action referred to in Article 11, 
paragraph 2, is coercive or enforcement action. This paragraph, which 
applies not merely to general questions relating to peace and security, but 
also to specific cases brought before the General Assembly by a State under 
Article 35, in its first sentence empowers the General Assembly, by means 
of recommendations to States or to the Security Council, or to both, to or- 
ganize peace-keeping operations, at the request, or with the consent, of the 
States concerned. This power of the General Assembly is a special power 
which in no way derogates from its general powers under Article 10 or 
Article 14, except as limited by the last sentence of Article 11, paragraph 2. 
This last sentence says that when ‘‘action’’ is necessary the General 
Assembly shall refer the question to the Security Council. The word ‘‘ac- 
tion’’ must mean such action as is solely within the province of the Security 


1962] JUDICIAL DECISIONS 1063 


Council. It cannot refer to recommendations which the Security Council 
might make, as for instance under Article 38, because the General As- 
sembly under Article 11 has a comparable power. The ‘‘action’’ which is 
solely within the province of the Security Council is that which is indi- 
cated by the title of Chapter VII of the Charter, namely ‘‘ Action with 
respect to threats to the peace, breaches of the peace, and acts of aggres- 
sion’’. If the word ‘‘action’’ in Article 11, paragraph 2, were interpreted 
to mean that the General Assembly could make recommendations only of 
a general character affecting peace and security in the abstract, and not in 
relation to specific cases, the paragraph would not have provided that the 
General Assembly may make recommendations on questions brought before 
it by States or by the Security Council. Accordingly, the last sentence of 
Article 11, paragraph 2, has no application where the necessary action is 
not enforcement action. 

The practice of the Organization throughout its history bears out the 
foregoing elucidation of the term ‘‘action’’ in the last sentence of Article 
11, paragraph 2. Whether the General Assembly proceeds under Article 
11 or under Article 14, the implementation of its recommendations for 
setting up commissions or other bodies involves organizational activity— 
action—in connection with the maintenance of international peace and se- 
curity. Such implementation is a normal feature of the functioning of the 
United Nations. Such committees, commissions or other bodies or indi- 
viduals, constitute, in some cases, subsidiary organs established under the 
authority of Article 22 of the Charter. The functions of the General As- 
sembly for which it may establish such subsidiary organs include, for ex- 
ample, investigation, observation and supervision, but the way in which 
such subsidiary organs are utilized depends on the consent of the State 
or States concerned. 

The Court accordingly finds that the argument which seeks, by reference 
to Article 11, paragraph 2, to limit the budgetary authority of the General 
Assembly in respect of the maintenance of international peace and security, 
is unfounded. 

It has further been argued before the Court that Article 43 of the Char- 
ter constitutes a particular rule, a lex spectalis, which derogates from the 
general rule in Article 17, whenever an expenditure for the maintenance of 
international peace and security is involved. Article 43 provides that Mem- 
bers shall negotiate agreements with the Security Council on its initiative, 
stipulating what ‘‘armed forces, assistance and facilities, including rights 
of passage, necessary for the purpose of maintaining international peace 
and security’, the Member State will make available to the Security 
Council on its call. According to paragraph 2 of the Article: 


‘Such agreement or agreements shall govern the numbers and types 
of forces, their degree of readiness and general location, and the nature 
of the facilities and assistance to be provided.” 


The argument is that such agreements were intended to include specifica- 
tions concerning the allocation of costs of such enforcement actions as 
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might be taken by direction of the Security Council, and that it is only the 
Security Council which has the authority to arrange for meeting such costs. 

With reference to this argument, the Court will state at the outset that, 
for reasons fully expounded later in this Opinion, the operations known as 
UNEF and ONUC were not enforcement actions within the compass of 
Chapter VII of the Charter and that therefore Article 43 could not have 
any applicability to the cases with which the Court is here concerned. How- 
ever, even if Article 43 were applicable, the Court could not accept this 
interpretation of its text for the following reasons. 

There is nothing in the text of Article 48 which would limit the disere- 
tion of the Security Council in negotiating such agreements. It cannot be 
assumed that in every such agreement the Security Council would insist, or 
that any Member State would be bound to agree, that such State would 
bear the entire cost of the ‘‘assistance’’ which it would make available in- 
cluding, for example, transport of forces to the point of operation, complete 
logistical maintenance in the feld, supplies, arms and ammunition, ete. If, 
during negotiations under the terms of Article 48, a Member State would 
be entitled (as it would be) to insist, and the Security Council would be 
entitled (as it would be) to agree, that some part of the expense should 
be borne by the Organization, then such expense would form part of the 
expenses of the Organization and would fall to be apportioned by the Gen- 
eral Assembly under Article 17. It is difficult to see how it could have been 
contemplated that all potential expenses could be envisaged in such agree- 
ments concluded perhaps long in advance. Indeed, the difficulty or impos- 
sibility of anticipating the entire financial impact of enforcement measures 
on Member States is brought out by the terms of Article 50 which provides 
that a State, whether a Member of the United Nations or not, ‘‘which finds 
itself confronted with special economic problems arising from the carrying 
out of these [preventive or enforcement] measures, shall have the right 
to consult the Security Council with regard to a solution of those prob- 
lems”. Presumably in such a case the Security Council might determine 
that the overburdened State was entitled to some financial assistance; such 
financial assistance, if afforded by the Organization, as it might be, would 
clearly constitute part of the ‘‘expenses of the Organization’’. The eco- 
nomic problems could not have been covered in advance by a negotiated 
agreement since they would be unknown until after the event and in the 
case of non-Member States, which are also included in Article 50, no 
agreement at all would have been negotiated under Article 43. 

Moreover, an argument which insists that all measures taken for the 
maintenance of international peace and security must be financed through 
agreements concluded under Article 43, would seem to exclude the pos- 
sibility that the Security Council might act under some other Article of the 
Charter. The Court cannot accept so limited a view of the powers of the 
Security Council under the Charter. It cannot be said that the Charter has 
left the Security Council impotent in the face of an emergency situation 
when agreements under Article 43 have not been concluded. 

Articles of Chapter VII of the Charter speak of ‘‘situations’’ as well as 
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disputes, and it must lie within the power of the Security Council to police 
a situation even though it does not resort to enforcement action against a 
State. The costs of actions which the Security Council is authorized to take 
constitute ‘‘expenses of the Organization within the meaning of Article. 17, 
paragraph 2’. 

The Court has considered the general problem of the interpretation of 
Article 17, paragraph 2, in the light of the general structure of the Charter 
and of the respective functions assigned by the Charter to the General As- 
sembly and to the Security Council, with a view to determining the meaning 
of the phrase ‘‘the expenses of the Organization”. The Court does not 
find it necessary to go further in giving a more detailed definition of such 
expenses. The Court will, therefore, proceed to examine the expenditures 
enumerated in the request for the advisory opinion. In determining 
whether the actual expenditures authorized constitute ‘‘expenses of the 
Organization within the meaning of Article 17, paragraph 2, of the Char- 
ter’’, the Court agrees that such expenditures must be tested by their re- 
lationship to the purposes of the United Nations in the sense that if an 
expenditure were made for a purpose which is not one of the purposes 
of the United Nations, it could not be considered an ‘‘expense of the 
Organization”. 

The purposes of the United Nations are set forth in Article 1 of the 
Charter. The first two purposes as stated in paragraphs 1 and 2, may be 
summarily described as pointing to the goal of international peace and 
security and friendly relations. The third purpose is the achievement of 
economic, social, cultural and humanitarian goals and respect for human 
rights. The fourth and last purpose is: ‘‘To be a center for harmonizing 
the actions of nations in the attainment of these common ends.’’ 

The primary place ascribed to international peace and security is natu- 
ral, since the fulfilment of the other purposes will be dependent upon the 
attainment of that basie condition. These purposes are broad indeed, but 
neither they nor the powers conferred to effectuate them are unlimited. 
Save as they have entrusted the Organization with the attainment of these 
common ends, the Member States retain their freedom of action. But when 
the Organization takes action which warrants the assertion that it was ap- 
propriate for the fulfilment of one of the stated purposes of the United 
Nations, the presumption is that such action is not ultra vires the 
Organization. 

If it is agreed that the action in question is within the scope of the fune- 
tions of the Organization but it is alleged that it has been initiated or 
carried out in a manner not in conformity with the division of functions 
among the several organs which the Charter prescribes, one moves to the 
internal plane, to the internal structure of the Organization. If the action 
was taken by the wrong organ, it was irregular as a matter of that internal 
structure, but this would not necessarily mean that the expense incurred 
was not an expense of the Organization. Both national and international 
law contemplate cases in which the body corporate or politie may be bound, 
as to third parties, by an ultra vires act of an agent, 
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In the legal systems of States, there is often some procedure for determin- 
ing the validity of even a legislative or governmental act, but no analogous 
procedure is to be found in the structure of the United Nations. Proposals 
made during the drafting of the Charter to place the ultimate authority 
to interpret the Charter in the International Court of Justice were not ac- 
cepted ; the opinion which the Court is in course of rendering is an advisory 
opinion. As anticipated in 1945, therefore, each organ must, in the first 
place at least, determine its own jurisdiction. If the Security Council, for 
example, adopts a resolution purportedly for the maintenance of interna- 
tional peace and security and if, in accordance with a mandate or authori- 
zation in such resolution, the Secretary-General incurs financial obli- 
gations, these amounts must be presumed to constitute ‘‘expenses of the 
Organization’’. 

The Financial Regulations and Rules of the United Nations, adopted by 
the General Assembly, provide: 


‘Regulation 4.1: The appropriations voted by the General Assembly 
shall constitute an authorization to the Secrtary-General to incur 
obligations and make payments for the purposes for which the ap- 
propriations were voted and up to the amounts so voted.’’ 


Thus, for example, when the General Assembly in resolution 1619 (XV) 
included a paragraph reading: 


“3. Decides to appropriate an amount of $100 million for the oper- 
ations of the United Nations in the Congo from 1 January to 31 
October 1961”, 


this constituted an authorization to the Secretary-General to incur certain 
obligations of the United Nations just as clearly as when in resolution 1590 
(XV) the General Assembly used this language: 


‘3. Authorizes the Secretary-General .. . to incur commitments 
in 1961 for the United Nations operations in the Congo up to the total 
of $24 million .. .”’ 


On the previous occasion when the Court was called upon to consider Ar- 
ticle 17 of the Charter, the Court found that an award of the Administra- 
tive Tribunal of the United Nations created an obligation of the Organi- 
zation and with relation thereto the Court said that: 


‘‘the function of approving the budget does not mean that the General 
Assembly has an absolute power to approve or disapprove the expendi- 
ture proposed to it; for some part of that expenditure arises out of 
obligations already incurred by the Organization, and to this extent 
the General Assembly has no alternative but to honour these engage- 
ments”. (Effects of awards of compensation made by the United 
Nations Administrative Tribunal, I.C.J. Reports 1954, p. 59.) 


Similarly, obligations of the Organization may be incurred by the Secre- 
tary-General, acting on the authority of the Security Council or of the 
General Assembly, and the General Assembly ‘‘hag no alternative but to 
honour these engagements’’. 
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The obligation is one thing: the way in which the obligation is met—that 
is from what source the funds are secured—is another. The General As- 
sembly may follow any one of several alternatives: it may apportion the 
cost of the item according to the ordinary scale of assessment; it may ap- 
portion the cost according to some special scale of assessment; it may 
utilize funds which are voluntarily contributed to the Organization; or it 
may find some other method or combination of methods for providing the 
necessary funds. In this context, it is of no legal significance whether, as 
a matter of book-keeping or accounting, the General Assembly chooses to 
have the item in question included under one of the standard established 
sections of the ‘‘regular’’ budget or whether it is separately listed in some 
special account or fund. The significant fact is that the item is an expense 
of the Organization and under Article 17, paragraph 2, the General 
Assembly therefore has authority to apportion it. 

The reasoning which has just been developed, applied to the resolutions 
mentioned in the request for the advisory opinion, might suffice as a basis 
for the opinion of the Court. The Court finds it appropriate, however, to 
take into consideration other arguments which have been advanced. 

The expenditures enumerated in the request for an advisory opinion 
may conveniently be examined first with reference to UNEF and then to 
ONUC. In each case, attention will be paid first to the operations and 
then to the financing of the operations. 

In considering the operations in the Middle East, the Court must analyze 
the functions of UNEF as set forth in resolutions of the General Assembly. 
Resolution 998 (HS-I) of 4 November 1956 requested the Secretary-General 
to submit a plan ‘‘for the setting up, with the consent of the nations con- 
cerned, of an emergency international United Nations Force to secure and 
supervise the cessation of hostilities in accordance with all the terms of” 
the General Assembly’s previous resolution 997 (ES-I) of 2 November 
1956. The verb ‘‘secure’’ as applied to such matters as halting the move- 
ment of military forces and arms into the area and the conclusion of a 
cease-fire, might suggest measures of enforcement, were it not that the 
Force was to be set up ‘‘with the consent of the nations concerned’’. 

In his first report on the plan for an emergency international Force the 
Secretary-General used the language of resolution 998 (HS-I) in submitting 
his proposals. The same terms are used in General Assembly resolution 
1000 (ES-I) of 5 November in which operative paragraph 1 reads: 


“Establishes a United Nations Command for an emergency interna- 
tional Force to secure and supervise the cessation of hostilities in ac- 
cordance with all the terms of General Assembly resolution 997 (ES-I) 
of 2 November 1956.” 


This resolution was adopted without a dissenting vote. In his second and 
final report on the plan for an emergency international Force of 6 Novem- 
ber, the Secretary-General, in paragraphs 9 and 10, stated: 

‘While the General Assembly is enabled to establish the Force with 


the consent of those parties which contribute units to the Force, it 
could not request the Force to be stationed or operate on the territory 
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of a given country without the consent of the Government of that 
country. This does not exclude the possibility that the Security Coun- 
cil could use such a Force within the wider margins provided under 
Chapter VII of the United Nations Charter. I would not for the 
present consider it necessary to elaborate this point further, since no 
use of the Force under Chapter VII, with the rights in relation to 
Member States that this would entail, has been envisaged. 


10. The point just made permits the conclusion that the setting up of 
the Force should not be guided by the needs which would have ex- 
isted had the measure been considered as part of an enforcement action 
directed against a Member country. There is an obvious difference 
between establishing the Force in order to secure the cessation of hos- 
tilities, with a withdrawal of forces, and establishing such a Force with 
a view to enforcing a withdrawal of forces.’’ 


Paragraph 12 of the Report is particularly important because in resolu- 
tion 1001 (ES-I) the General Assembly, again without a dissenting vote, 
“Concurs in the definition of the functions of the Force as stated in para- 
graph 12 of the Secretary-General’s report’’. Paragraph 12 reads in part 
as follows: 


‘the functions of the United Nations Force would be, when a cease- 
fire is being established, to enter Egyptian territory with the consent 
of the Egyptian Government, in order to help maintain quiet during 
and after the withdrawal of non-Egyptian troops, and to secure com- 
pliance with the other terms established in the resolution of 2 Novem- 
ber 1956. The Force obviously should have no rights other than those 
necessary for the execution of its functions, in co-operation with local 
authorities. It would be more than an observers’ corps, but in no way 
a military force temporarily controlling the territory in which it is 
stationed ; nor, moreover, should the Force have military functions ex- 
ceeding those necessary to secure peaceful conditions on the assumption 
that the parties to the conflict take all necessary steps for compliance 
with the recommendations of the General Assembly.” 


It is not possible to find in this description of the functions of UNEF, as 
outlined by the Secretary-General and concurred in by the General As- 
sembly without a dissenting vote, any evidence that the Force was to be 
used for purposes of enforcement. Nor can such evidence be found in the 
subsequent operations of the Force, operations which did not exceed the 
scope of the functions ascribed to it. 

It could not therefore have been patent on the face of the resolution 
that the establishment of UNEF was in effect ‘‘enforcement action’’ under 
Chapter VII which, in accordance with the Charter, could be authorized 
only by the Security Council. 

On the other hand, it is apparent that the operations were undertaken to 
fulfil a prime purpose of the United Nations, that is, to promote and to 
maintain a peaceful settlement of the situation. This being true, the Sec- 
retary-General properly exercised the authority given him to incur financial 
obligations of the Organization and expenses resulting from such obliga- 
tions must be considered ‘‘expenses of the Organization within the meaning 
of Article 17, paragraph 2”. 
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Apropos what has already been said about the meaning of the word 
‘‘aetion’’ in Article 11 of the Charter, attention may be called to the fact 
that resolution 997 (ES-I), which is chronologically the first of the resolu- 
tions concerning the operations in the Middle East mentioned in the 
request for the advisory opinion, provides in paragraph 5: 

“Requests the Secretary-General to observe and report promptly on 
the compliance with the present resolution to the Security Council 
and to the General Assembly, for such further action as they may deem 
appropriate in accordance with the Charter.” 

The italicized words reveal an understanding that either of the two or- 
gans might take ‘‘action’’ in the premises. Actually, as one knows, the 
‘faetion’’ was taken by the General Assembly in adopting two days later 
without a dissenting vote, resolution 998 (ES-I) and, also without a dis- 
senting vote, within another three days, resolutions 1000 (ES-I) and 1001 
(ES-I), all providing for UNEF. 

The Court notes that these ‘‘actions’’ may be considered ‘‘measures’’ 
recommended under Article 14, rather than ‘‘action’’ recommended under 
Article 11. The powers of the General Assembly stated in Article 14 are 
not made subject to the provisions of Article 11, but only of Article 12. 
Furthermore, as the Court has already noted, the word ‘‘measures’’ implies 
some kind of action. So far as concerns the nature of the situations in the 
Middle East in 1956, they could be described as ‘‘likely to impair... 
friendly relations among nations’, just as well as they could be considered 
to involve ‘‘the maintenance of international peace and security’’. Since 
the resolutions of the General Assembly in question do not mention upon 
which article they are based, and since the language used in most of them 
might imply reference to either Article 14 or Article 11, it cannot be ex- 
cluded that they were based upon the former rather than the latter article. 

The financing of UNEF presented perplexing problems and the debates 
on these problems have even led to the view that the General Assembly 
never, either directly or indirectly, regarded the expenses of UNEF as 
“expenses of the Organization within the meaning of Article 17, paragraph 
2, of the Charter’’. With this interpretation the Court cannot agree. In 
paragraph 15 of his second and final report on the plan for an emergency 
international Force of 6 November 1956, the Secretary-General said that 
this problem required further study. Provisionally, certain costs might be 
absorbed by a nation providing a unit, ‘‘while all other costs should be 
financed outside the normal budget of the United Nations”. Since it was 
‘obviously impossible to make any estimate of the costs without a knowledge 
of the size of the corps and the length of its assignment’’, the ‘‘only practi- 
cal course . . . would be for the General Assembly to vote a general 
authorization for the cost of the Force on the basis of general principles 
such as those here suggested’’. 

Paragraph 5 of resolution 1001 (ES-I) of 7 November 1956 states that 
the General Assembly ‘‘ Approves provisionally the basic rule concerning 
the financing of the Force laid down in paragraph 15 of the Secretary- 
General’s report’’. 
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In an oral statement to the plenary meeting of the General Assembly on 
26 November 1956, the Secretary-General said: 


‘*. . . I wish to make it equally clear that while funds received and 
payments made with respect to the Force are to be considered as 
coming outside the regular budget of the Organization, the operation 
is essentially a United Nations responsibility, and the Special Account 
to be established must, therefore, be construed as coming within the 
meaning of Article 17 of the Charter’’. 


At this same meeting, after hearing this statement, the General Assembly 
in resolution 1122 (XI) noted that it had ‘“‘provisionally approved the 
recommendations made by the Secretary-General concerning the financing 
of the Force”. It then authorized the Secretary-General ‘‘to establish a 
United Nations Emergency Force Special Account to which funds received 
by the United Nations, outside the regular budget, for the purpose of meet- 
ing the expenses of the Force shall be credited and from which payments 
for this purpose shall be made’’. The resolution then provided that the 
initial amount in the Special Account should be $10 million and authorized 
the Secretary-General ‘‘pending the receipt of funds for the Special Ac- 
count, to advance from the Working Capital Fund such sums as the Special 
Account may require to meet any expenses chargeable to it’’. The estab- 
lishment of a Special Account does not necessarily mean that the funds in 
it are not to be derived from contributions of Members as apportioned by 
the General Assembly. 

The next of the resolutions of the General Assembly: to be considered is 
1089 (XI) of 21 December 1956, which reflects the uncertainties and the 
conflicting views about financing UNEF. The divergencies are duly noted 
and there is ample reservation concerning possible future action, but oper- 
ative paragraph 1 follows the recommendation of the Secretary-General 
“that the expenses relating to the Force should be apportioned in the same 
manner as the expenses of the Organization’’. The language of this 
paragraph is clearly drawn from Article 17: 


“1. Decides that the expenses of the United Nations Emergency 
Force, other than for such pay, equipment, supplies and services as 
may be furnished without charge by Governments of Member States, 
shall be borne by the United Nations and shall be apportioned among 
the Member States, to the extent of $10 million, in accordance with the 
scale of assessments adopted by the General Assembly for contributions 
to the annual budget of the Organization for the financial year 1957 ;’’ 


This resolution, which was adopted by the requisite two-thirds majority, 
must have rested upon the conclusion that the expenses of UNEF were 
‘‘expenses of the Organization” since otherwise the General Assembly 
would have had no authority to decide that they ‘‘shall be borne by the 
United Nations’’ or to apportion them among the Members. It is further 
significant that paragraph 3 of this resolution, which established a study 
committee, charges this committee with the task of examining ‘‘the question 
of the apportionment of the expenses of the Force in excess of $10 million 
.. . and the principle or the formulation of scales of contributions different 
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from the scale of contributions by Member States to the ordinary budget 
for 1957’’. The italicized words show that it was not contemplated that the 
committee would consider any method of meeting these expenses except 
through some form of apportionment although it was understood that a 
different scale might be suggested. 

The report of this study committee again records differences of opinion 
but the draft resolution which it recommended authorized further expendi- 
tures and authorized the Secretary-General to advance funds from the 
Working Capital Fund and to borrow from other funds if necessary ; it was 
adopted as resolution 1090 (XI) by the requisite two-thirds majority on 
27 February 1957. In paragraph 4 of that resolution, the General As- 
sembly decided that it would at its twelfth session ‘‘consider the basis for 
financing any costs of the Force in excess of $10 million not covered by 
voluntary contributions”. 

Resolution 1151 (XII) of 22 November 1957, while contemplating the 
receipt of more voluntary contributions, decided in paragraph 4 that the 
expenses authorized ‘‘shall be borne by the Members of the United Nations 
in accordance with the scales of assessments adopted by the General As- 
sembly for the financial years 1957 and 1958 respectively”. 

Almost a year later, on 14 November 1958, in resolution 1263 (XIII) 
the General Assembly, while ‘‘Noting with satisfaction the effective way in 
which the Force continues to carry out its function’’, requested the Fifth 
Committee ‘‘to recommend such action as may be necessary to finance this 
continuing operation of the United Nations Emergency Force’’. 

After further study, the provision contained in paragraph 4 of the reso- 
lution of 22 November 1957 was adopted in paragraph 4 of resolution 1337 
(XIII) of 18 December 1958. Paragraph 5 of that resolution requested 
“the Secretary-General to consult with the Governments of Member States 
with respect to their views concerning the manner of financing the Force 
in the future, and to submit a report together with the replies to the Gen- 
eral Assembly at its fourteenth session’’. Thereafter a new plan was 
worked out for the utilization of any voluntary contributions, but resolu- 
tion 1441 (XIV) of 5 December 1959, in paragraph 2: ‘‘ Decides to assess 
the amount of $20 million against all Members of the United Nations on the 
basis of the regular scale of assessments”? subject to the use of credits drawn 
from voluntary contributions. Resolution 1575 (XV) of 20 December 
1960 is practically identical. 

The Court concludes that, from year to year, the expenses of UNEF 
have been treated by the General Assembly as expenses of the Organization 
within the meaning of Article 17, paragraph 2, of the Charter. 

The operations in the Congo were initially authorized by the Security 
Council in the resolution of 14 July 1960 which was adopted without a 
dissenting vote. The resolution, in the light of the appeal from the Govern- 
ment of the Congo, the report of the Secretary-General and the debate in 
the Security Council, was clearly adopted with a view to maintaining inter- 
national peace and security. However, it is argued that that resolution 
has been implemented in violation of provisions of the Charter inasmuch 
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as under the Charter it is the Security Council that determines which States 
are to participate in carrying out decisions involving the maintenance of 
international peace and security, whereas in the case of the Congo the 
Secretary-General himself determined which States were to participate 
with their armed forces or otherwise. 

By paragraph 2 of the resolution of 14 July 1960 the Security Council 
“‘ Decides to authorize the Secretary-General to take the necessary steps, in 
consultation with the Government of the Republic of the Congo, to provide 
the Government with such military assistance as may be necessary’’. Para- 
graph 3 requested the Secretary-General ‘‘to report to the Security Council 
as appropriate’. The Secretary-General made his first report on 18 July 
and in it informed the Security Council which States he had asked to con- 
tribute forces or matériel, which ones had complied, the size of the units 
which had already arrived in the Congo (a total of some 3,500 troops), and 
some detail about: further units expected. 

On 22 July the Security Council by unanimous vote adopted a further 
resolution in which the preamble states that it had considered this report of 
the Secretary-General and appreciated ‘‘the work of the Secretary-General 
and the support so readily and so speedily given to him by all Member 
States invited by him to give assistance’. In operative paragraph 3, the 
Security Council ‘‘Commends the Secretary-General for the prompt action 
he has taken to carry out resolution 8/4387 of the Security Council, and 
for his first report’’. 

On 9 August the Security Council adopted a further resolution without 
a dissenting vote in which it took note of the second report and of an oral 
statement of the Secretary-General and in operative paragraph 1: ‘‘Con- 
firms the authority given to the Secretary-General by the Security Council 
resolutions of 14 July and 22 July 1960 and requests him to continue to 
carry out the responsibility placed on him thereby’’. This emphatic ratifi- 
cation is further supported by operative paragraphs 5 and 6 by which all 
Member States were called upon ‘‘to afford mutual assistance’’ and the 
Secretary-General was requested ‘‘to implement this resolution and to 
report further to the Council as appropriate’’. 

The Security Council resolutions of 14 July, 22 July and 9 August 1960 
were noted by the General Assembly in its resolution 1474 (ES-IV) of 
20 September, adopted without a dissenting vote, in which it ‘‘fully sup- 
ports’’ these resolutions. Again without a dissenting vote, on 21 February 
1961 the Security Council reaffirmed its three previous resolutions ‘‘and 
the General Assembly resolution 1474 (ES-IV) of 20 September 1960” and 
reminded ‘‘all States of their obligations under these resolutions’’. 

Again without a dissenting vote on 24 November 1961 the Security Coun- 
cil, once more recalling the previous resolutions, reaffirmed ‘‘the policies 
and purposes of the United Nations with respect to the Congo (Leopold- 
ville) as set out’’ in those resolutions. Operative paragraphs.4 and 5 of this 
resolution renew the authority to the Secretary-General to continue the 
activities in the Congo. 

In the light of such a record of reiterated consideration, confirmation, ap- 
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proval and ratification by the Security Council and by the General As- 
sembly of the actions of the Secretary-General in implementing the resolu- 
tion of 14 July 1960, it is impossible to reach the conclusion that the 
operations in question usurped or impinged upon the prerogatives conferred 
by the Charter on the Security Council. The Charter does not forbid the 
Security Council to act through instruments of its own choice: under Ar- 
ticle 29 it ‘‘may establish such subsidiary organs as it deems necessary for 
the performance of its functions”; under Article 98 it may entrust ‘‘other 
functions” to the Secretary-General. 

It is not necessary for the Court to express an opinion as to which article 
or articles of the Charter were the basis for the resolutions of the Security 
Council, but it can be said that the operations of ONUC did not inelude a 
use of armed force against a State which the Security Council, under Ar- 
ticle 39, determined to have committed an act of aggression or to have 
breached the peace. The armed forces which were utilized in the Congo 
were not authorized to take military action against any State. The oper- 
ation did not involve ‘‘preventive or enforcement measures’’ against any 
State under Chapter VII and therefore did not constitute ‘‘action’’ as that 
term is used in Article 11. 

For the reasons stated, financial obligations which, in accordance with 
the clear and reiterated authority of both the Security Council and the 
General Assembly, the Secretary-General incurred on behalf of the United 
Nations, constitute obligations of the Organization for which the General 
Assembly was entitled to make provision under the authority of Article 17. 

In relation to ONUC, the first action concerning the financing of the 
operation was taken by the General Assembly on 20 December 1960, after 
the Seeurity Council had adopted its resolutions of 14 July, 22 July and 9 
August, and the General Assembly had adopted its supporting resolution 
of 20 September. This resolution 1583 (XV) of 20 December referred to 
the report of the Secretary-General on the estimated cost of the Congo 
operations from 14 July to 31 December 1960, and to the recommendations 
of the Advisory Committee on Administrative and Budgetary Questions. 
It decided to establish an ad hoc account for the expenses of the United 
Nations in the Congo. It also took note of certain waivers of cost claims 
and then decided to apportion the sum of $48.5 million among the Member 
States ‘‘on the basis of the regular scale of assessment’’ subject to certain 
exceptions. It made this decision because in the preamble it had already 
recognized : 


‘‘that the expenses involved in the United Nations operations in the 
Congo for 1960 constitute ‘expenses of the Organization’ within the 
meaning of Article 17, paragraph 2, of the Charter of the United 
Nations and that the assessment thereof against Member States creates 
binding legal obligations on such States to pay their assessed shares’’. 


By its further resolution 1590 (XV) of the same day, the General Assembly 
authorized the Secretary-General ‘‘to incur commitments in 1961 for the 
United Nations operations in the Congo up to the total of $24 million for 
the period from 1 January to 31 March 1961’’. On 3 April 1961, the 
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Genera] Assembly authorized the Secretary-General to continue until 21 
April ‘‘to incur commitments for the United Nations operations in the 
Congo at a level not to exceed $8 million per month’’. 

Importance has been attached to the statement included in the preamble 
of General Assembly resolution 1619 (XV) of 21 April 1961 which reads: 


“í Bearing in mind that the extraordinary expenses for the United 
Nations operations in the Congo are essentially different in nature 
from the expenses of the Organization under the regular budget and 
that therefore a procedure different from that applied in the case 
of the regular budget is required for meeting these extraordinary 
expenses.’’ 


However, the same resolution in operative paragraph 4: 


“Decides further to apportion as expenses of the Organization the 
amount of $100 million among the Member States in accordance with 
the scale of assessment for the regular budget subject to the provisions ` 
of paragraph 8 below [paragraph 8 makes certain adjustments for 
Member States assessed at the lowest rates or who receive certain 
designated technical assistance], pending the establishment of a dif- 
ferent scale of assessment to defray the extraordinary expenses of the 
Organization resulting from these operations.”’ 


Although it is not mentioned in the resolution requesting the advisory 
Opinion, because it was adopted at the same meeting of the General As- 
sembly, it may be noted that the further resolution 1732 (XVI) of 20 
December 1961 contains an identical paragraph in the preamble and a 
comparable operative paragraph 4 on apportioning $80 million. 

The conclusion to be drawn from these paragraphs is that the General 
Assembly has twice decided that even though certain expenses are ‘‘extra- 
ordinary’’ and ‘‘essentially different’’ from those under the ‘‘regular 
budget’’, they are none the less ‘‘expenses of the Organization” to be appor- 
tioned in accordance with the power granted to the General Assembly by 
Article 17, paragraph 2. This conclusion is strengthened by the concluding 
clause of paragraph 4 of the two resolutions just cited which states that 
the decision therein to use the scale of assessment already adopted for the 
regular budget is made ‘‘pending the establishment of a different scale of 
assessment to defray the extraordinary expenses’’. The only alternative— 
and that means the ‘‘different procedure’’—-contemplated was another scale 
of assessment and not some method other than assessment. ‘‘Apportion- 
ment’’ and ‘‘assessment’’ are terms which relate only to the General 
Assembly’s authority under Article 17. 

At the outset of this opinion, the Court pointed out that the text of Ar- 
ticle 17, paragraph 2, of the Charter could lead to the simple conclusion 
that ‘‘the expenses of the Organization’’ are the amounts paid out to defray 
the costs of carrying out the purposes of the Organization. It was further 
indicated that the Court would examine the resolutions authorizing the 
expenditures referred to in the request for the advisory opinion in order 
to ascertain whether they were incurred with that end in view. The Court 
has made such an examination and finds that they were so incurred. The 
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Court has also analyzed the principal arguments which have been advanced 
against the conclusion that the expenditures in question should be con- 
sidered as ‘‘expenses of the Organization within the meaning of Article 17, 
paragraph 2, of the Charter of the United Nations’’, and has found that 
these arguments are unfounded. Consequently, the Court arrives at the 
conclusion that the question submitted to it in General Assembly resolution 
1731 (XVI) must be answered in the affirmative. 


For these reasons, 

THE Court Is or OPINION, 

by nine votes to five, 

that the expenditures authorized in General Assembly resolutions 1583 
(XV) and 1590 (XV) of 20 December 1960, 1595 (XV) of 3 April 1961, 
1619 (XV) of 21 April 1961 and 1633 (XVI) of 80 October 1961 relating 
to the United Nations operations in the Congo undertaken in pursuance of 
the Security Council resolutions of 14 July, 22 July and 9 August 1960 and 
21 February and 24 November 1961, and General Assembly resolutions 1474 
(ES-IV) of 20 September 1960 and 1599 (XV), 1600 (XV) and 1601 
(XV) of 15 April 1961, and the expenditures authorized in General As- 
sembly resolutions 1122 (XI) of 26 November 1956, 1089 (XI) of 21 De 
cember 1956, 1090 (XI) of 27 February 1957, 1151 (XIT) of 22 November 
1957, 1204 (XII) of 18 December 1957, 1837 (XIII) of 18 December 1958, 
1441 (XIV) of 5 December 1959 and 1575 (XV) of 20 December 1960 re- 
lating to the operations of the United Nations Emergency Force undertaken 
in pursuance of General Assembly resolutions 997 (ES-I) of 2 November 
1956, 998 (ES-I) and 999 (ES-I) of 4 November 1956, 1000(ES-I) of 5 
November 1956, 1001 (ES-I) of 7 November 1956, 1121(X1) of 24 Novem- 
ber 1956 and 1263(XTII) of 14 November 1958, constitute ‘‘expenses of the 
Organization’’ within the meaning of Article 17, paragraph 2, of thel 
Charter of the United Nations. 


Judge Spiropoulos accompanied his concurrence in the majority opinion 
by a brief declaration.” Judges Sir Percy Spender, Sir Gerald Fitzmaurice 
and Morelli appended statements of their separate opinions. President 
Winiarski and Judges Basdevant, Moreno Quintana, Koretsky and Busta- 
mante y Rivero each gave a dissenting opinion. 

In his concurring opinion, Sir Perey Spender urged that the Court 
“ought not... go beyond the limits of what is reasonably necessary to 
permit it to answer the question,’’ and concluded that it was not ‘‘necessary 
to express any opinion upon the validity or regularity of the resolutions 
pursuant to which the operations in the Congo and the Middle Hast were 
undertaken.” Looking at Article 17 of the Charter, he stated: 


5 Judge Spiropoulos declared that the General Assembly resolutions authorizing the 
financing of the operations in the Middle East and the Congo created obligations on 
the Members, but declined to express an opinion on the conformity with the Charter of 
the several resolutions relating to the United Nations operations in the Middle East and 
the Congo, because the General Assembly rejection of the French amendment offered to 
the resolution asking the advisory opinion showed ‘‘the desire of the Assembly that the 
conformity or non-conformity of the decisions of the Assembly and of the Security 
Council concerning the United Nations operations in the Congo and the Middle East 
should not be examined by the Court.’’ 
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The word ‘‘budget’’ in Article 17 (1) covers all finance require- 
ments of the Organization and the word ‘‘expenses’’ in Article 17(2) 
covers all expenditure which may be incurred on behalf of the Organi- 
zation, which gives effect to the purposes of the United Nations. There 
is, upon the proper interpretation of Article 17, no legal basis for con- 
fining these words to what has been described as ‘‘normal’’, ‘‘ordi- 
nary’’, ‘‘administrative’’ or ‘‘essential’’ costs and expenditure, what- 
ever precisely these terms may denote. The expenditures referred to 
in the question put to the Court were of a character which could qualify 
them as incurred in order to give effect to the purposes of the Organi- 
zation. It was in these circumstances for the General Assembly, and 
for it alone, to determine, as it did, whether these expenditures did 
qualify as those of the Organization and to deal with them pursuant 
to its powers under Article 17(2). 

Once the General Assembly has passed upon what are the expenses 
of the Organization, and it is apparent that the expenditure incurred 
and to be incurred on behalf of the Organization is in furtherance of 
its purposes, their character as such and any apportionment thereof 
made by the General Assembly under Article 17(2) of the Charter 
cannot legally be challenged by any Member State... . 

It is, moreover, evident that once the Secretary-General, who, under 
Article 98 of the Charter, is bound to perform such functions as the 
General Assembly or the Security Council may entrust him with, is 
called upon by either organ to discharge certain functions, as he was 
in respect to the operations in both the Congo and the Middle East, 
and in discharging them he engages the credit of the Organization and 
on its behalf incurs financial obligations, then, unless the resolution 
under which he acts, or what he does, is unconnected with the further- 
ance of the purposes of the Organization, the moneys involved may 
properly be dealt with by the General Assembly as ‘‘expenses of the 
Organization’’. Once they have been, the action of the General As- 
sembly would not be open to challenge by a Member State even if the 
resolutions under which he was called upon to act were not in conform- 
ity with the Charter and even if he should exceed the authority 
conferred upon him... .° 


6 Explaining his ideas of interpretation, Sir Percy Spender said: ‘‘The cardinal rule 
of interpretation that this Court and its predecessor has stated should be applied is that 
words are to be read, if they may so be read, in their ordinary and natural sense. If so 
read they make sense, that is the end of the matter. If, however, so read they are am- 
biguous or lead to an unreasonable result, then and then only must the Court, by resort 
to other methods of interpretation, seek to ascertain what the parties really meant when 
they used the words under consideration. ...’’ 

He pointed to the difficulties in looking to the intention of the parties, particularly 
when a multilateral treaty, and especially one to which later parties might adhere, is in 
question. Of such a treaty as the Charter, he said: ‘‘It may with confidence be asserted 
that its particular provisions should receive a broad and liberal interpretation unless the 
context of any particular provision requires, or there is to be found elsewhere in the 
Charter, something to compel a narrower and restricted interpretation.’’ He added: 
‘‘Despite eurrent tendencies to the contrary the first task of the Court is to look, not 
at the travaux préparatoires or the practice which hitherto has been followed within the 
Organization, but at the terms of the Charter itself. . . . The purpose pervading 
the whole of the Charter and dominating it is that of maintaining international peace 
and security and to that end the taking of effective collective measures for the pre- 
vention and removal of threats to the peace. Interpretation of the Obarter should be 
directed to giving effect to that purpose, not to frustrate it... .’’ 
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In his careful concurring opinion, Sir Gerald Fitzmaurice expressed 
some of his ‘‘reservations on certain points of principle having wider 
implications, though they do not affect the final conclusion reached in the 
present case.’’ In the majority opinion, he ‘‘would have preferred to 
see less reliance on practice and more on ordinary reasoning.” He would 
examine carefully what expenditures fall within the category of ‘‘ex- 
penses” and are also ‘‘validly incurred, for a purpose which was itself 
valid and legitimate.” He could not accept the position that merely 
because an expense had been apportioned by the General Assembly, it 
was automatically validated. But as a ‘‘de facto solution” he accepted 
the proposition that 


when, on the basis of an item which has been regularly placed on the 
agenda, and has gone through the normal procedural stages, the 
Assembly, after due discussion, adopts by the necessary two-thirds 
majority, a resolution authorizing or apportioning certain expendi- 
tures incurred, or to be incurred, in the apparent furtherance of the 
purposes of the Organization, there must arise at the least a strong 
prima facie presumption that these expenditures are valid and proper 
ones, 


‘‘ Expenses of the Organization’’ would include: 


A. All those expenditures, or categories of expenditures, which have 
normally formed part of the regular budget of the Organization, so 
that a settled practice (pratique constante) of treating them as ex- 


He added: ‘‘The nature of the authority granted by tho Charter to each of its organs 
does not change with time. The ambit or scope of the authority conferred may nonethe- 
less comprehend ever changing circumstances and conditions and embrace, as history 
unfolds itself, new problems and situations which were not and could not have been 
envisaged when the Charter came into being. The Charter must accordingly be in- 
terpreted, whilst in no way deforming or dislocating its language, so that the authority 
conferred upon the Organization and its various organs may attach itself to new and 
unanticipated situations and events.’’ 

Although admitting that it is ‘‘a general principle of international law that the 
subsequent conduct of the parties to a bilateral—or a multilateral—instrument may 
throw light on the intention of the parties at the time the instrument was entered into 
and thus may provide a legitimate criterion in interpretation,’’ he found diffieulty ‘‘in 
accepting the proposition that a practice pursued by an organ of the United Nations may 
be equated with the subsequent conduct of parties to a bilateral agreement and thus 
afford evidence of intention of the parties to the Charter (who have constantly been 
added to since it came into force) and in that way or otherwise provide a eriterion of 
interpretation. Nor can I agree with a view sometimes advanced that a common practice 
pursued by an organ of the United Nations, though ultra vires and in point of fact 
having the result of amending the Charter, may nonetheless be effective as a criterion 
of interpretation.’’ This was particularly true when a minority of members of the organ 
opposed the decision reached by a majority. He concluded: 

‘The question of constitutionality of action taken by the General Assembly or the 
Security Council will rarely call for consideration except within the United Nations 
itself, where a majority rule prevails. In practice this may enable action to be taken 
which is beyond power. When, however, the Court is called upon to pronounce upon a 
question whether certain authority exercised by an organ of the Organization is within 
the power of that organ, only legal considerations may be invoked and de facto extension 
of the Charter must be disregarded.’’ 
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penses of the Organization has become established, and is tacitly 
acquiesced in by all Member States. 

B. In so far as not already covered by head A: 

I. administrative expenditures; 

Il. expenditures arising in the course, or out of the performance 
by the Organization of its functions under the Charter; 

OI. any payments which the Organization is legally responsible 
for making in relation to third parties; or which it is otherwise, as 
an entity, under a legal obligation to make; or is bound to make in 
order to meet its extraneous legal obligations. 


Turning to heading ‘‘B.II,’’ he said: 


There are broadly two main classes of functions which the Organization 
performs under the Charter—those which it has a duty to carry out, 
and those which are more or less permissive in character. Peace- 
keeping, dispute-settling and, indeed, most of the political activities 
of the Organization would come under the former head; many of 
what might be called its social and economie activities might come 
under the latter. Expenses incurred in relation to the first set of 
activities are therefore true expenses, which the Organization has 
no choice but to incur in order to carry out a duty, and an essential 
function which it is bound to perform, ... Even without Article 17, 
paragraph 2, the Organization could require Member States to con- 
tribute to these expenses. 

... Even if it should be the case (and on this I do not express 
any final view) that there is no positive obligation to contribute to 
the expenses of carrying out social and economic activities of a per- 
missive character (except for Member States supporting or not oppos- 
ing the activity concerned), I consider that where such an activity 
is closely connected with, arises out of, and, in short, is basically part 
of a peace-keeping endeavour, and necessary for, or directly con- 
tributory to the success of that endeavour, the activity in question 
takes on the nature of an essential activity, the expenses of which 
are expenses of the Organization to which all Member States are 
bound to contribute, irrespective of their votes. 

Consequently, my concurrence in the Opinion of the Court extends 
no less to the civil than to the military expenditures incurred under 
the Resolutions specified in the Request. 


Judge Morelli summarized his concurring opinion as follows: 


(1) ‘‘Expenses of the Organization’’, within the meaning of Article 
17, paragraph 2, of the Charter are expenses which have been validly 
authorized by the General Assembly under paragraph 1 of that Article; 

(2) The resolutions in which the General Assembly authorized the 
expenditures relating to the Emergency Force and the operations 
in the Congo are valid resolutions, irrespective of the validity of the 
General Assembly and Security Council resolutions by which the 
Emergency Force was established and the operations in the Congo 
decided upon; 

(3) Consequently, the expenditures relating to the Emergency 
Force and the operations in the Congo constitute ‘‘expenses of the 
Organization’’ within the meaning of Article 17, paragraph 2, of the 
Charter. 


In his dissenting opinion, President Winiarski thought it necessary to. 
examine the conformity with the Charter of the resolutions authorizing the 
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expenditures. He stated: 


The Charter has set forth the purposes of the United Nations in 
very wide, and for that reason too indefinite, terms. But—apart from 
the resources, including the financial resources, of the Organization— 
it does not follow, far from it, that the Organization is entitled to 
seek to achieve those purposes by no matter what means. The fact 
that an organ of the United Nations is seeking to achieve one of those 
purposes does not suffice to render its action lawful. The Charter, 
a multilateral treaty which was the result of prolonged and laborious 
negotiations, carefully created organs and determined their compe- 
tence and means of action. 

The intention of those who drafted it was clearly to abandon the 
possibility of useful action rather than to sacrifice the balance of 
carefully established fields of competence, as can be seen, for example, 
in the case of the voting in the Security Council. It is only by such 
procedures, which were clearly defined, that the United Nations can 
seek to achieve its purposes. It may be that the United Nations is 
sometimes not in a position to undertake action which would be useful 
for the maintenance of international peace and security or for one 
or another of the purposes indicated in Article 1 of the Charter, but 
that is the way in which the Organization was conceived and brought 
into being. . . 

Reliance has been placed upon practice as providing justification for 
an affirmative answer to the question submitted to the Court. The 
technical budgetary practice of the Organization has no bearing upon 
the question, which is a question of law. ... if a practice is intro- 
duced without opposition in the relations between the contracting 
parties, this may bring about, at the end of a certain period, a modi- 
fication of a treaty rule, but in that event the very process of the 
formation of the new rule provides the guarantee of the consent of 
the parties. In the present case the controversy arose practically 
from the beginning in 1956. 

In respect of the financing of the United Nations operations in the 
Congo, the General Assembly resolutions decided that the expenses 
should be apportioned among the Member States according to the 
ordinary scale of assessments, but these resolutions ... were not 
followed and the number of Member States which refuse to pay 
is too large for it to be possible to disregard the legal significance 
of this fact. I would recall that the military operations in Korea 
were paid for by voluntary contributions as were a number of 
‘‘eivilian’’ operations in which there is also to be discerned a certain 
connection with international peace and security. It is therefore 
difficult to assert, in the case before the Court, either that practice can 
furnish a canon of construction warranting an affirmative answer to 
the question addressed to the Court, or that it may have contributed 
to the establishment of a legal rule particular to the Organization, 
created practer legem, and, still less, that it can have done so contra 
legem. 


. . . In the case referred to the Court, it is established that some 
at least of the Member States refuse to comply with the decisions of 
the General Assembly because they dispute the conformity of those 
decisions with the Charter. Apparently they are of opinion that 
the resolutions cannot be relied upon as against them although they 
may be valid and binding in respect of other States. What is there- 
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fore involved is the validity of the Assembly’s resolutions in respect 
of those States, or the right to rely upon them as against those States. 


A refusal to pay, as in the case before the Court, may be regarded 
by a Member State, loyal and indeed devoted to the Organization, as 
the only means of protesting against a resolution of the majority 
which, in its opinion, disregards the true meaning of the Charter and 
adopts in connection with it a decision which is legally invalid; in’ 
such a case it constitutes a grave symptom indicative of serious dis- 
agreement as to the interpretation of the Charter... . 

A serious legal objection to the validity of the General Assembly 
resolutions authorizing and apportioning: the expenses may be briefly 
formulated as follows: these resolutions ignore the fact that the resolu- 
tions authorizing the operations have the character of recommendations. 
By levying contributions to meet the cost of the operations from all 
States in accordance with Article 17, paragraph 2, the resolutions 
of the General Assembly appear to disregard the fundamental differ- 
ence between the decisions of the Security Council which are binding 
on all Member States (Chapter VII of the Charter) and recommenda- 
tions which are not binding except on States which have accepted 
them. 


The difference between binding decisions and recommendations 
constitutes one of the bases of the whole structure of the Charter. 
Decisions are the exception in the system of the means provided for 
the maintenance of international peace and security; they are taken 
in grave cases and it is only in those cases that Member States have 
consented to accept the necessary limitation of the exercise of their 
sovereignty. Recommendations are never binding and the United 
Nations must in all its activities ever have in view that its means of 
action are thus limited. 

. it is apparent that the resolutions approving and apportioning 
these expenses are valid and binding only in respect of the Member 
States which have accepted the recommendations. 

It is difficult to see by what process of reasoning recommendations 
could be held to be binding on States which have not accepted them. 
It is difficult to see how it can be conceived that a recommendation is 
partially binding, and that on what is perhaps the most vital point, 
the financial contribution levied by the General Assembly under the 
conditions of paragraph 2 of Article 17. It is no less difficult to 
see at what point in time the transformation of a non-binding recom- 
mendation into a partially binding recommendation is supposed to 
take place, at what point in time a legal obligation is supposed to 
come into being for a Member State which has not accepted it. 


In an elaborate dissenting opinion Judge Koretsky explained his dissent, 
believing that the Court should not have given any advisory opinion, that 
it reached the wrong conclusions, and that the validity or compatibility 
with the Charter of the several actions was crucial.” He criticized the 


1 Judge Koretsky criticized in detail the U.N. actions with respect to the Middle 
East and the Congo, beginning with the Nov. 4, 1956, General Assembly resolution, 
which he found at fault in that it directed the Secretary General to secure the cessation 
of hostilities, and that the General Assembly ‘‘has assumed a task of setting up the 
United Nations Force. One should state that the Charter does not include such a 
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majority opinion because it ‘‘limits the powers of the Security Council 
and enlarges the sphere of the General Assembly. The Opinion achieves 
this by (a) converting the recommendations that the General Assembly 
may make into some kind of ‘action’, and (b) reducing this action, for 
which the Security Council has the authority, to ‘enforcement or coercive 
action’, particularly against aggression.’ After long discussion of the 
practice of the United Nations, he stated: 


Even the fact that those expenses have never been included in the 
regular budget proves that it is impossible to argue that these 
expenses might be apportioned under Article 17, paragraph 2, of the 
Charter. It has been said more than once that peace-keeping opera- 
tions should be financed in another way. 

At the San Francisco Conference the necessity was at any rate 
realized of establishing a special procedure for assessment of eventual 
expenditures for operations of this kind. It is the Security Council 
which has, first of all, to decide about the financial implications of 
concrete peace-keeping operations. Article 43 gave directives as 
to how to arrange financial questions which might arise from these 
operations. Article 17 has nothing to do with these questions unless 
the Security Council should ask that necessary measures be taken by 
the General Assembly. 

One cannot consider that decisions of the Security Council regarding 
the participation of any Member State in conerete peace-keeping opera- 
tions are not obligatory for a given Member. Its obligation to par- 
ticipate in a decided operation was based on Articles 25 and 48 of 
the Charter. Agreements envisaged in Article 43 proceed from this 
general obligation. Article 43 says that all Members undertake to 
make available to the Security Council on its call armed forces, ete. 
Agreements must (not may) specify the terms of participation, the 
size of armed forces to be made available, the character of assistance, 
etc., envisaging all the ensuing financial consequences as well. The 
General Assembly may only recommend measures. Expenses which 
might arise from such recommendations should not lead to an obliga- 
tory apportionment of them among all Members of the United Na- 
tions. That would mean to convert a non-mandatory recommendation 
of the General Assembly into a mandatory decision; this would be to 
proceed against the Charter, against logic and even against common 
sense. 

This applies even more to resolutions adopted not in conformity 
with the Charter. It is not within the power of the General Assembly 


notion as a United Nations Armed Force, Even the Security Council itself is not 
authorized to set it up.’’ 

He pointed out further that ‘‘The whole history of financing the United Nations 
operations in the Middle East, mentioned above, shows that in no case could it have 
been carried out according to the regular scale of assessments, as those operations had 
an anti-Charter but at the same time a peace-keeping character.’’? He added that ‘‘if, 
in regard to the operations in the Middle Hast, one could state that they were imple- 
mented «ultra vires, beyond the powers permitted to the General Assembly by the Charter, 
then, regarding the operations in the Congo, we may say that they were carried out 
ultra vires as well as ultra terms of the mandates given to the Secretary-General.’’ 

Explaining his views on interpretation, he said: ‘ʻI am prepared to stress the necessity 
of the striet observation and proper interpretation of the provisions of the Charter, its 
rules, without limiting itself by reference to the purposes of the Organization; otherwise 
one would have to come to the long ago condemned formula: ‘The ends justify the 
means’.’? 
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“to cure” the invalidity of its resolutions enumerated in the Request 
by approving the financial provisions of these resolutions. 


Judge Basdevant dissented because of his ‘‘conviction that the request 
for opinion has not been presented in a proper fashion.” He pointed 
out that, under Article 65 of the Court’s Statute, requests asking an ad- 
visory opinion must contain ‘‘an exact statement of the question upon 
which -an opinion is required.’ The request did not specifically ask 
whether the expenditures had been properly authorized; no criteria were 
laid down by which the Court might determine whether ‘‘expenditures 
authorized’’ were ‘‘expenses of the Organization.’’ Furthermore, the re- 
quest related only to expenditures authorized prior to December 31, 1961, 
and did not ask the Court for ‘‘guidance to the other principal organs of 
the United Nations on what should be done in respect of their ‘under- 
takings in the Congo and in the matter of the Emergency Force. Where 
it would have been possible to obtain from an opinion requested of the 
Court collaboration in the present work of the United Nations, it has 
been sought to obtain from the Court only a retrospective evaluation of 
what was done up to the end of 1961.” 


Judge Moreno Quintana emphasized in his dissenting opinion that: 


The exercise of the right to administer world affairs goes together 
with the duty of furnishing the necessary means for the accomplish- 
ment of that duty. It is therefore the obligation of the Members of 
the Security Council to pay the expenses incurred by such operations 
as those in the Middle Hast and the Congo. 

Henee, a legal interpretation of the provision in question leads to the 
view that the expenses referred to in Article 17, paragraph 2, of the 
Charter are the current administrative expenses of the Organization, 
and not other expenditure such as that resulting from the undertaking 
of operations by military forces. 


He concluded also that ‘‘The circumstances in which the question put 
to the Court in the request for an advisory opinion is worded do not, in 
view of the resulting limitation of its competence, permit the Court con- 
scientiously to accomplish its task in the present case.’’ 


Judge Bustamante’s dissenting opinion starts with the view that it is 
essential to determine whether the resolutions with respect to action in 
the Middle East and the Congo conform to the Charter, and in general 
he appears to believe that they do. However, he would require that 
appropriate organs of the United Nations determine the legality of these 
actions before the Court could answer the question properly. He said, 
in part: 


... in principle, I am of opinion that expenditures validly author- 
ized by the competent organ for the carrying out of an armed action 
with the purpose of maintaining international peace and security 
constitute ‘‘expenses of the Organization’’. But in the ease of the 
expenditures authorized for the operations in the Middle East and 
the Congo, it is for the competent organ of the United Nations to 
pronounce on the legal objections put forward by certain States against 
the relevant resolutions. Only after this pronouncement on the 
legality or the non-legality of these resolutions would, in my opinion, 
a reply to the request be possible. 

In consequence, I conelude that the expenditures referred to in the 
request for an advisory opinion would constitute expenses of the 
Organization if, after consideration of the legal objections raised by 
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certain Member States, the competent organ of the United Nations 
sueceeds in determining as legal and valid the resolutions by virtue of 
which the expenses in question were incurred. 

Since this definition has not been given and having regard to the 
limitations of the request, the Court—in my view—-cannot declare 
whether the expenditures in question are or are not expenses of the 
Organization within the meaning of Article 17, paragraph 2, of the 
Charter. But if the Court must in voting reply categorically ‘‘yes’’ 
or ‘‘no’’ to the question put in the request, my reply can only be 
negative for, according to the foregoing, I am not in a position to 
assume the responsibility for an affirmative characterization of the 
legality of the expenditures. ae 


European Coal and Steel Community—principle of free movement of 
goods—Article 4 (a)—goods imported from third countries—right 
of importer to demand compensation where principle disregarded 


SocÉéTÉ COMMERCIALE ANTOINE VLOEBERGHS v. Higa AUTHORITY.? 
Joint Cases Nos. 9 and 12-60. 7 Sammlung der Rechtsprechung des 
Gerichtshofes 427 (1961). 


Court of Justice of the European Communities. Judgment of July 
14, 1961. 


The controversy underlying this litigation dates back to 1953. In that 
year the plaintiff, a Belgian importer of liquid and solid fuels and 
operator of a buddling plant located in the port of Antwerp, where its 
imported solid fuels are processed, addressed the first of many complaints 
to the High Authority of the European Coal and Steel Community. In 
this and its subsequent petitions plaintiff called the High Anuthority’s 
attention to the import restrictions and difficulties which plaintiff en- 
countered in attempting to export anthracite coal to France. Thus, in 
1957, the French Government consented to one shipment of 30,000 tons 
of American anthracite coal imported by plaintiff and processed in its 
buddling plant, but refused the necessary import licenses for an addi- 
tional shipment of 75,000 tons of American anthracite coal. 

Since plaintiff’s repeated requests that the High Authority intercede 
on its behalf proved futile, the instant action, consisting of two separate 
appeals joined by the Court, was instituted in 1960. The first appeal 
(Case No. 9-60), an action for damages under Article 40 of the Coal and 
Steel Community Treaty, charged the High Authority with the commis- 
sion of an ‘‘official fault’’ allegedly resulting from its failure to compel 
the French Government to adhere to the principle of the free movement 
of goods established in Article 4 of the treaty. The second appeal 
(Case No. 12-60) sought the annulment of the High Authority decision 
rejecting as inadmissible plaintiff’s petition based on Article 35 of the 
treaty, wherein it had requested the High Authority to compel the French 
Government to permit plaintiff’s French customers to purchase the anthra- 


1 Reported by Thomas Buergenthal, Assistant Professor of Law, University. of Buf- 
falo School of Law. 
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cite coal imported by plaintiff from third countries as soon as it was duly 
released for trade within Belgium. 

In its opinion the Court first disposed of the appeal for annulment by 
holding that plaintiff had no standing to institute such an appeal, because 
it was not an enterprise within the meaning of the treaty; in other words, 
that it was neither a coal nor steel producer. Turning to the damage 
action (Case No. 9-60) under Article 40 of the treaty, the Court ruled that 
it was admissible, since such an appeal could properly be instituted by 
anyone, alleging to have been injured by an official fault of the Community 
committed in the execution of the treaty. 

As to the merits of this appeal, the Court first acknowledged the validity 
of the general proposition advanced by the plaintiff that the principle 
of the free movement of goods between member states also applies to 
goods emanating from third countries duly admitted into the territory 
of a member state. However, before examining the question whether 
the High Authority’s failure to compel adherence to this principle 
amounted to an official fault, it was necessary, the Court asserted, initially 
to ascertain whether plaintiff suffered an injury to any legally protected - 
rights for which it could claim compensation. Addressing itself to this 
question the Court made the following determinations: 


Article 4(a)? of the Treaty must be interpreted by reference to 
Articles 2 and 3(b), especially by taking into account the aims of 
these provisions, t.e., the progressive establishment of ‘‘conditions 
which will in themselves assure the most rational distribution of 
production. ...’’ and ‘‘assure to all consumers... within the 
common market equal access to the sources of production.” The 
principle of the free movement of goods laid down in Article 4(a) 
was adopted primarily in the interest of the Community. While it 
was also designed to encompass goods duly imported from third 
countries, it was not intended for the protection of these products 
or their producers, but in order to prevent a possible decrease in or 
impairment of the free movement of Community goods by imposing 
restrictions upon the free movement of goods from third countries. 

This leads to the following conclusion: If the High Authority 
does not discharge its obligations by assuring that the member states 
and the enterprises comply with Article 4(a), then those subject to its 
jurisdiction may rightly consider themselves injured and demand 
compensation for the damage caused thereby. Where goods from 
third countries are involved, however, the situation is different be- 
cause, even if the provisions of Article 4(a) are under certain circum- 
stances applicable to such goods, this legal benefit is nothing but a 
reflex effect resulting from the guaranties which the Treaty intended 
to establish for goods produced within the Community. The pro- 
ducers from third countries and their dealers cannot consequently 
predicate a claim for compensation by asserting that they suffered 


2 Art. 4 provides: ‘‘The following are recognized to be incompatible with the 
common market for coal and steel, and are, therefore, abolished and prohibited within 
the Community in the manner set forth in this Treaty: (a) import and export duties, 
or taxes with an equivalent effect, aud quantitative restrictions on the movement of 
coal and steel; ...”? 
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an injury to any legally protected rights, even if the failure to apply 
the provision referred to above was detrimental to them. 

Article 73 delegates the administration of import licenses in rela- 
tion with third countries to the governments on whose territory the 
point of destination for imports is located. It is apparent from 
plaintiff’s contentions and the documents annexed to the complaint in 
Case No. 9-60 that the contested coal was never intended for trade 
within Belgium or the Community in general but solely for shipment 
to France. The fact that this coal was subjected to buddling processes 
in Belgium did not affect its original and ultimate point of destination. 
Its release for trade in Belgium could be accomplished without any 
expense or effort. Under these circumstances, plaintiff cannot claim 
a possible breach of duty on the part of the High Authority and de- 
mand compensation for the injury caused thereby. 

It is true, as above recognized, that member states are prohibited, 
in accordance with the principle of the free movement of goods, to 
exclude from their territory goods duly imported into other member 
states from third countries. On the other hand, however, Article 73 
provides that the administration of import licenses rests with the 
government of the state on whose territory the point of destination for 
imports is located. In reality, as already indicated, the present case 
is an attempt to disguise a direct import into France as an import 
into Belgium. 

Even if one proceeds from the assumption that member states may 
protect themselves against such practices by seeking the assistance 
of other member states in accordance with the provisions of Article 71, 
it must be remembered that the obligation to utilize these measures 
was not imposed to protect the interests of outsiders but to safeguard 
the interests of the Community. The failure to invoke the provisions 
for mutual assistance cannot, therefore, give outsiders the right under 
Article 40 of the Treaty to claim judicial protection in order that 
they may engage in practices which this very procedure for mutual 
assistance was designed to prevent. Accordingly, plaintiff is not 
entitled to claim compensation for the injury which supposedly 
resulted from the High Authority’s failure to take the action re- 
quested by the plaintiff. 

As a result of the foregoing, the appeal must be rejected. It be- 
comes unnecessary, therefore, to examine plaintiff’s other contentions. 


Nationalization—Cuba—suit by nationalizing government for con- 
version of proceeds of nationalized property—act of state doctrine 
—sufficiency of executive branch indication of no objection—in- 
validity of taking under international law—remedy therefor in 
municipal court 


Banco NACIONAL DE CUBA v. SABBATINO, et al. 
U. S. Court of Appeals, 2nd Cir., July 6, 1962.2 Waterman, Cir. J. 


The plaintiff, the financial agent of the Government of Cuba, appeals 
from a summary judgment entered in the United States District Court for 


1 Opinion in full, except for portions dealing with issues of Federal jurisdiction 
created by proceedings previously begun in the courts of the State of New York, as 
to which see 56 A. J. I. L. 216 (1962). The decision of the District Court, herein 
affirmed, is reported in 193 F. Supp. 875, and is digested in 55 A. J. I. L. 741 (1961). 
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the Southern District of New York, dismissing its complaint against the 
defendant Peter L. F. Sabbatino, the New York Temporary Receiver, who 
is holding the proceeds of a certain shipment of sugar, and against the 
defendant Farr, Whitlock & Co., the commodity broker which negotiated 
the sale of the sugar in this country, for the conversion of the bills of 
lading and the sales proceeds of this sugar shipment. 

In February and July 1960, Farr, Whitlock entered into contracts with 
General Sugar Estates, Inc., a wholly-owned Cuban subsidiary of Compania 
Azucarera Vertientes-Camaguey de Cuba (C. A. V.) for the purchase of 
Cuban sugar. C. A. V. is organized under the laws of Cuba, but over 
ninety per cent of its shareholders are residents of the United States. Pur- 
suant to these- contracts, between 6:00 A.M. on August 6, 1960, and 1:00 
P.M. on August 9, 1960, 22,000 bags of sugar were loaded aboard the Ger- 
man vessel S.S. Hornfels standing offshore at the Cuban port of Jucaro. 
The exact distance offshore is not known. 

On the first day of that loading, August 6, the Castro Government, at the 
seat of the government in Havana, issued Executive Power Resolution No. 1 
under Law No. 851. The resolution proclaimed: 


In pursuance of the powers vested in us, in accordance with the 
provisions of Law No. 851, of July 6, 1960, we hereby, 


RESOLVE: 


First: To order the nationalization, through compulsory expropri- 
ation, and, therefore, the adjudication in fee simple to the Cuban State, 
of all the property and enterprises located in the national territory, and 
the rights and interests resulting from the exploitation of such prop- 
erty and enterprises, owned by the juridical persons who are nationals 
of the United States of North America, or operators of enterprises in 
which nationals of said country have a predominating interest, as 
listed below, * * * 


Followed a list of the twenty-six companies to be seized, number 22 on 
the list being C. A. V. The purpose of Law No. 851 and the resolution of 
expropriation was set forth in the resolution as follows: 


Wuereas, Law No. 851, of July 6, 1960, published in the Official 
Gazette of July 7, 1960, authorized the undersigned to provide, through 
joint resolutions, whenever they deem it advisable in order to defend 
the national interests, for the nationalization through compulsory ex- 
propriation, of the property or enterprises owned by physical and 
corporate persons who are nationals of the United States of North 
America, and the enterprises in which such persons have any interest 
or participation, even though they have been organized under the 
Cuban laws. 

Waereas, the attitude assumed by the Government and the Legisla- 
tive Power of the United States of North America, of continued ag- 
gression, for political purposes, against the basic interests of the Cuban 
economy, as evidenced by the amendment to the Sugar Act adopted by 
the Congress of said country, whereby exceptional powers were con- 
ferred upon the President of said nation to reduce the participation 
of Cuban sugars in the sugar market of said country, as a weapon of 
political action against Cuba, was considered as the fundamental justifi- 
cation of said law. 
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Wuereas, the Chief Executive of the Government of the United 
States of North America, making use of said exceptional powers and 
assuming an obvious attitude of economie and political aggression 
against our country, has reduced the participation of Cuban sugars in 
the North American market with the unquestionable design to attack 
Cuba and its revolutionary process. 

WHEREAS, this action constitutes a reiteration of the continued con- 
duet of the government of the United States of North America, in- 
tended to prevent the exercise of its sovereignty and its integral de- 
velopment by our people thereby serving the base interests of the 
North American trusts, which have hindered the growth of our economy 
and the consolidation of our political freedom. 

WHereas, in the face of such developments the undersigned, being 
fully conscious of their great historical responsibility and in legitimate 
defense of the national economy are duty bound to adopt the measures 
deemed necessary to counteract the harm done by the aggression 
inflicted upon our nation. 


After August 6 the consent of the Cuban government was required before 
sugar-carrying ships could leave Cuban waters. To obtain this consent, on 
August 11 Farr, Whitlock entered into contracts with Banco Para el Com- 
mercio Exterior de Cuba, as the representative of the Castro government. 
The terms of these contracts were identical with those in the earlier con- 
tracts between Farr, Whitlock and the subsidiary of C. A. V. With the 
permission of the Cuban regime the sugar-laden S.S. Hornfels sailed for 
its destination, Casablanca, Morocco. 

Banco Para el Commercio Exterior assigned the bills of lading for this 
sugar shipment to the plaintiff, which in turn sent them to Societe Generale, 
a French bank which acted as the plaintiff’s agent in New York. The 
plaintiff instructed Societe Generale to deliver the bills of lading and a 
sight draft in the sum of $175,250.69 to Farr, Whitlock in return for pay- 
ment of the draft. On August 26, 1960, as instructed, Societe Generale 
presented the documents to Farr, Whitlock for payment, but the broker 
refused to accept them, giving as its reason the fact that one of the three 
necessary copies of the shipping documents was missing. 

Meanwhile, on August 16, a shareholder of C. A. V. brought an action in 
the New York Supreme Court, Kings County, pursuant to N. Y. Civ. Prac. 
Act §977-b for the appointment of a receiver for the assets of C. A. V. in 
New York.? That same day the New York court ex parte appointed the 
present defendant Sabbatino as Temporary Receiver. A certified copy of 
the order appointing the Temporary Receiver was served on Farr, Whitlock 
on August 23. 


2N. Y. Civ. Prae. Act. §977-b provides in pertinent part: 

$ 977-b. Receivers to liquidate local assets of foreign corporations. 
1. An action may be instituted in the supreme court for the appointment of a receiver 
of the aasets in this state of a foreign corporation, whenever such foreign corporation 
has assets or property of any kind whatsoever, tangible or intangible, within the state 
of New York, and (a) it has heretofore been or is hereafter dissolved, liquidated or 
nationalized * * * 
[This and following footnotes are by the court.—Eb. | 
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On Friday, August 26, the same day on which Societe Generale first tried 
to make delivery of the shipping documents and receive payment for the 
plaintiff, officers of C. A. V. advised Farr, Whitlock orally and in writing 
that C. A. V., not the Cuban government or its agencies, was the true owner 
of the sugar covered by the bills of lading in the hands of Societe Generale.® 
C. A. V. enclosed in its letter to Farr, Whitlock a notice of the appomtment 
of the Temporary Receiver. Later that day Farr, Whitlock and C. A. V. 
entered into an agreement by which Farr, Whitlock promised to retain any 
proceeds it might receive from the sugar shipment here involved until it 
_ was compelled by a court order to turn them over to the Receiver or anyone 
else. C. A. V. promised to indemnify Farr, Whitlock against any claims 
with respect to the sugar, except a claim by the Receiver; to defend any 
suit against Farr, Whitlock involving the sugar or the proceeds therefrom, 
except a proceeding by the Receiver; and to pay Farr, Whitlock ten per 
cent of the sum of $175,000 if C. A. V. ever obtained that sum. 

Monday morning, August 29, 1960, Societe Generale again presented the 
` draft to Farr, Whitlock, this time with all the necessary documents. The 
plaintiff claims that Farr, Whitlock informed Societe Generale that it 
would take the documents for inspection and that a representative of the 
French bank might return later that day for payment. Farr, Whitlock 
claims, on the other hand, that Societe Generale presented the documents in 
the usual manner and that no conversation took place. In either event, the 
same day Farr, Whitlock negotiated the bills of lading to its customer and 
received payment of the purchase price in the amount of $175,250.69. 

A representative of Societe Generale returned to Farr, Whitlock’s office 
at 3:00 P.M. that day to receive payment of the draft. He was informed, 
the plaintiff maintains, that the bills of lading had been negotiated and 
that Farr, Whitlock had received the proceeds but that it would not turn 
over the proceeds to Societe Generale because C. A. V. claimed them. 

About two hours later Farr, Whitlock was served with an order of the 
Supreme Court of New York, Kings County, enjoining it from taking any 
action which might result in removing assets claimed by C. A. V. out of the 
State of New York. That same day Farr, Whitlock notified the French 
bank by letter that the sugar broker had notice of the appointment of the 
receiver for C. A. V.’s New York assets, that C. A. V. claimed the sugar 
proceeds here involved, that the broker had received formal notification of 
a motion in the New York court to vacate the receivership,* and that Farr, 
Whitlock had been served with the order mentioned in the preceding sen- 
tence. Therefore, the letter stated, Farr, Whitlock was obliged to retain 
the proceeds until directed by a competent court to give them up. Societe 
Generale formally protested the non-payment of the draft. 

On October 24, 1960, the Supreme Court of New York, Kings County, 


8 It is not clear whether Societe Generale on August 26 presented documents to Farr, 
Whitlock before or after C. A. V.’s warning to Farr, Whitlock on that day. 

4This motion was subsequently denied by the New York court. See Schwarte v. 
Compania Azucarera V ertientes-Camaguey de Cuba, 12 A. D. 2a 506, 207 N. Y. 8. 2d 288 
(1960). 
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ordered Farr, Whitlock to transfer the proceeds less $1,314.38, commissions 
due the broker, or a total of $178,936.31, to Sabbatino, the Temporary Re- 
ceiver, to await the court’s determination as to the rightful owner of the 
proceeds. The commodity Decker transferred the proceeds as the state 
court ordered. 

The plaintiff filed its complaint in the present action in the United States 
District Court for the Southern District of New York on October 10, 1960, 
and amended it on October 31 in the light of the New York court’s order of 
October 24, referred to in the preceding paragraph. In the amended com- 
plaint, the Cuban bank alleged that Farr, Whitlock’s refusal either to re- 
turn the bills of lading or to pay over the proceeds of the sale to Societe 
Generale was a conversion of the bills and of the proceeds. The plaintiff 
asked the federal court to enter judgment for it against Farr, Whitlock in 
the amount of $175,250.69 and to enjoin Sabbatino from exercising juris- 
diction over the sums paid to him. 

The defendant Farr, Whitlock answered, and filed a cross-claim for judg- 
ment over against the defendant Sabbatino in the amount of $173,936.31, 
being the sum which the broker had paid to the Receiver, should the plain- 
tiff recover judgment against Farr, Whitlock. The commodity broker also 
raised a counterclaim in the amount of $412,807.12 based on an unrelated 
shipment of Cuban sugar. 

Sabbatino moved to dismiss the plaintiff’s complaint as to him and the 
broker’s cross-claim for failure to obtain permission to sue him from the 
court which appointed the Receiver. Farr, Whitlock moved to dismiss the 
Cuban bank’s action against it because of alleged lack of jurisdiction over 
the subject matter. The plaintiff moved for summary judgment against 
both defendants. Farr, Whitlock moved for summary judgment against the 
Receiver in the event that the plaintiff obtained summary judgment against 
Farr, Whitlock. The district court below treated all these motions in a 
single scholarly opinion, reported at 193 F. Supp. 375 (1961). It denied 
the broker’s motion to dismiss, holding that it had jurisdiction over the sub- 
ject matter and, on the plaintiff’s motion for summary judgment, granted 
judgment for the defendant, thereby rendering the other motions moot, 
The plaintiff then appealed to this court. 

Inasmuch as they are presently involved in several cases with issues 
similar to those in this case, we allowed the Cuban-American Sugar Com- 
pany and its wholly-owned subsidiary, the Cuban American Sugar Mills 
Company, to file a brief as amici curiae. 

This appeal raises very important and difficult legal questions in the fields 
of international relations, state-federal relations, and judicial-executive 
relations. ' 

In its complaint the plaintiff invoked federal jurisdiction on the basis 
of diversity of citizenship between itself and the defendants, 28 U. 8. C. 
§1332, and on the basis of the presence of a federal question, 28 U. S. C. 
§1331. As the plaintiff is a Cuban corporation and the defendants are 
citizens of New York, New Jersey, and Florida, the diversity jurisdiction 
of the federal court was established. We need not decide whether jurisdic- 
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tion could have also been grounded on the federal question jurisdiction of 
the district court. 


As federal court jurisdiction over the present case rests upon the di- 
versity of citizenship of the parties, we look, initially at least, to the law of 
the State of New York to determine the litigants’ rights. To recover 
judgment on a theory of conversion, the plaintiff must establish title, pos- 
session or right to possession, or some property interest in the subject mat- 
ter which plaintif claims the defendants converted to their own use and 
which provides the basis for the lawsuit. Kaufman v. Simons Motor Sales 
Co., 261 N. Y. 146, 184 N.E. 739 (1938) ; Johnson v. Blaney, 198 N. Y. 312, 
91 N.E. 721 (1910). Since the plaintiff’s alleged rights in the bills of 
lading and in the proceeds received from the sugar depend upon plaintiff’s 
prior ownership of the sugar the determination of whether Farr, Whitlock 
is a converter depends upon whether C. A. V. or the Government of Cuba 
owned the sugar when it left Cuba. Under the ordinary rules of conflict of 
laws, title to this sugar would be determined by the law of Cuba, namely, 
the decree of expropriation of August 6, 1960.5 See Restatement, Conflict 
of Laws §260 (1934) ; ef. M. Salimof & Co. v. Standard Où Co., 262 N. Y. 
220, 186 N.E. 679 (1933). The appellees, however, attack this decree as 
invalid under (1) the municipal law of Cuba, (2) the publie policy of 
the forum, and (3) the rules and principles of international law. 

The appellant, on the other hand, asserts that irrespective of the appel- 
lees’ contentions as to the status of the expropriation decree we must de- 
cide in appellant’s favor because under the Act of State Doctrine this 
court may not inquire into the validity of the Cuban decree. The Act of 
State Doctrine, briefly stated, holds that American courts will not pass on 
the validity of the acts of foreign governments performed in their capacities 
as sovereigns within their own territories. The actions of foreign nations 
accorded this respect may be executive, legislative, or judicial in nature, 
although court judgments, because they ordinarily involve the resolution 
of private disputes and do not ordinarily reflect high state policy, do not 
usually come within this category. Restatement, Foreign Relations Law 
of the United States §41, comment e (Proposed Official Draft, 1962). This 
doctrine is one of the conflict of laws rules applied by American courts; it is 
not itself a rule of international law. Id., comments b, g; Zander, The Act 
of State Doctrine, 58 Am. J. Int’l L. 826, 837, 844 (1959). But see Falk, 
Toward a Theory of the Participation of Domestic Courts in the Interna- 
tional Legal Order: a Critique of Banco Nacional de Cuba v. Sabbatino, 16 
Rutgers L. Rev. 1, 34-85 (1961).* The act of state doctrine stems from the 


s We assume that the district court below was correct in concluding that ©. A. V. 
had an interest in the sugar on the date of the expropriation decree and that the sugar 
was in Cuban territorial waters on that date. 

6The act of state doctrine appears to be well established among British courts. 
See Blad v. Bamfield, 3 Swans. 604, 36 Eng. Rep. 992 (Ch. 1674); 4. M. Luther v. 
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concept of the immunity of the sovereign because ‘‘the sovereign ean do no 
wrong.’’ See Note, The Castro Government in American Courts: Sovereign 
Immunity and the Act of State Doctrine, 15 Harv. L. Rev. 1607, 1608 
(1962). 

The act of state doctrine has had a place in American jurisprudence for 
a very long time. It may date from the Supreme Court’s decision in 
Hudson v. Guestier, 8 U.S. (4 Cranch) 298 (1808), in which the Court 
held that it could not review the correctness of a seizure by a foreign power 
within the territorial jurisdiction of that sovereign ‘‘unless the court pass- 
ing the sentence loses its jurisdiction by some circumstance which the law 
of nations can notice.” 

The first case in the Supreme Court clearly to recognize the doctrine was 
Underhill v. Hernandez, 168 U.S. 250 (1897). In that case the plaintiff 
sued the commander of a revolutionary army in Venezuela for damages 
suffered from an alleged false imprisonment and assault perpetrated by the 








James Sagor ¢ Co., [1921] 3 K.B. 532 (0.A.); Princess Paley Olga v. Weiss, [1929] 
1 K.B. 718 (C.A.); Re, Foreign Confiscations in Anglo-American Law 128-40 (1951).* 

Elsewhere, however, courts have been more willing to inquire into the legality of 
steps taken by foreign sovereigns. Anglo-Iranian Oil Co. v. S. U. P. O. R. Co., Civil 
Court of Rome, Sept. 13, 1954, [1955] Foro Italiano I. 256, [1955] Int’l L. Rep. 23, 
49 Am. J. Int’l L. 259 (1955). Compare Societe Potasas Ibericas v. Black, Supreme 
Court (France), March 14, 1939, [1939] Dalloz I. 257, [1938-1940] Ann. Dig. 152 
(No. 54); Union des Republiques Socialistes Sovietiques v. Intendant General Bourgeois 
Es-Qualite et Societe La Ropit, Supreme Court (France), March 5, 1928, Sirey I. 217, 
[1927-1928] Ann. Dig. 67 (No. 43); and Volatron v. Moulin, Court of Appeal of Aix, 
March 25, 1939, [1939] Dalloz I. 329, [1938-1940] Ann. Dig. 24 (No. 10), with So- 
ciste Hardmuth, Court of Appeal of Paris, Dee. 2, 1950, 44 Rev. Cr. Dr. Int. Priv. 501 
(1955) ; De Keller v. Matson de la Pensee Francaise, Tribunal of La Seine, July 12, 
1954, 44 Rev. Cr. Dr. Int. Priv. 503 (1955), [1954] Int’1 L. Rep. 21, 49 Am. J. Int’l L. 
585 (1955); Martin v. Banque d’Espagne, Supreme Court (France), Nov. 8, 1952, 42 
Rev. Cr. Dr. Int. Priv. 425 (1953), [1952] Int’l L. Rep. 202 (No. 42); Larrasquitu et 
PEtat Espagnol v. Societe Cementos Regola, Court of Appeal of Poitiers, Dec. 20, 
1937, [1938] Sirey IO. 68, [1935-1937] Ann. Dig. 196 (No. 70). Compare Prince 
Dabischa-Kotromanies v. Societe Lepke, Tribunal of Berlin, Nov. 1, 1928, 56 Clunet 
184 (1929), with Domke, Indonesian Nationalization Measures Before Foreign Courts, 
54 Am. J. Int’! L. 305, 318-19 (1960). Compare Senembah Maatschappij N.V. v. 
Republiek Indonesie Bank Indonesia and De Twentsche Bank N.V., District Court of 
Appeals of Amsterdam, reported in Domke, supra at 307-08, wtth United States of 
Mexico v, Batafsohe Petroleum Maatschappij, District Court of Middleburg, Aug. 2, 
1938, [1938] W. & N. J. No. 790, [1919-1942] Ann. Dig. 16 (No. 7); Petroservice § 
Credit Minier Franoo-Boumain v. El Aguila, Court of Appeals of The Hague, Dec. 4, 
1939, [1939] W. & N. J. No. 115, aff’d on other grounds, Feb. 7, 1941, [1941] W. & 
N. J., [1919-1942] Ann. Dig. 17; and Dairs et Cy. v. El Aguila, District Court of Rot- 
terdam, July 31, 1989, [1939] W. & N. J. No. 747, [1919-1942] Ann. Dig. 19. But 
see Propetrol, Petroservice, et Petrolet v. Compania Meaicano de Petroleo, Civil Tri- 
bunal of Antwerp, Feb. 21, 1989, [1939] Belgique Judiciaire I. 12, [1938-1940] 
Ann, Dig. 25 (No. 11); Davis et Cte v. Compania de Petroleo, Court of Appeal of 
Rotterdam, 41 Bull. Inst, Jur. Int. 256 (1939), [1938-1940] Ann. Dig. 25 (No. 12); 
Hungarian Soviet Government, Supreme Court of Austria, Oct. 31, 1922 (Ob. I. 1055/ 
22), [1922] 4. H.0.G.Z. 274 (No. 10), [1919-1922] Ann. Dig. 56 (No. 31). 


* But see Anglo-Iranian Oil Co. v. Jaffrate, [1958] Int'l L. Rep. 316, 47 Am. J. Int’l 
L. 325 (Supreme Court of Aden); Fawcett, supra note 7 [infra note 12—Ep.], at 375. 


1092 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


defendant’s soldiers during Venezuelan hostilities. The United States 
subsequently recognized the revolutionary government under which the de- 
fendant acted. The Supreme Court refused to consider the plaintiff’s 
contentions on the merits. The Court stated: 


Every sovereign State is bound to respect the independence of every 
other sovereign State, and the courts of one country will not sit in 
judgment on the acts of the government of another done within its own 
territory. Redress of grievances by reason of such acts must be ob- 
tained through the means open to be availed of by sovereign powers as 
between themselves (Zd. at 252). 

Another case in the history of the act of state doctrine was the well- 
known opinion of Mr. Justice Holmes in American Banana Co. v. Untied 
Fruit Co., 213 U. 8. 347 (1909). The plaintiff alleged that the defendant 
conspired with the Government of Costa Rica to deprive the plaintiff of its 
plantation and railroad in that country. As in Underhill, the Court re- 
fused to entertain the plaintiff’s substantive contentions. Mr. Justice 
Holmes, for the Court, explained that a sovereign within its territorial 
jurisdiction could not itself commit an unlawful act because the sovereign’s 
act within its own boundaries was the law there.” 

The Supreme Court further developed the doctrine in two decisions 
rendered in 1918. In Oetjen v. Central Leather Co., 246 U. S. 297 (1918) 
the plaintiff, a, eitizen of Mexico, sought to renle certain hides which 
Pancho Villa ə, General Carranza’s ‘‘Commander of the North” had seized 
from the plaintiff during the Mexican Civil War of 1913 and later had sold 
to the defendant. The Court refused to grant relief to the plaintiff for 
several reasons: the foreign relations of the United States were committed 
to the legislative and executive branches of the Government, recognition of 
Carranza’s government de jure validated all its acts from the beginning 
of its existence, the sovereignty of a foreign government must be respected 
within its jurisdiction, and reexamination of the acts of one nation’s gov- 
ernment within its own territorial limits by the courts of another nation 
would interfere with friendly relations between governments. The Court 
relegated the plaintiff to whatever remedies he might have in the courts 
of Mexico or to whatever results he might obtain by diplomatic negotiation. 
Toward the end of its opinion the Court stated: 

It is not necessary to consider, as the New Jersey court did, the 
validity of the levy of the contribution made by the Mexican command- 
ing general, under rules of international law applicable to the situ- 


ation, since the subject is not open to reexamination by this or any 
other American court (Id. at 304). 


The other case of that year was Ricaud v. American Metal Co., 246 


7 Tho Justice stated: 


[I]t is a contradiction in terms to say that within its jurisdiction it is unlawful to 
persuade a sovereign power to bring about a result that if declares by its conduct 
to be desirable and proper. It does not, and foreign courts eannot, admit that the 
influences were improper or the results bad. It makes the persuasion lawful by its 
own act, The very meaning of sovereignty is that the decree of the sovereign 
makes law (213 U. 8. at 358). 
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U. S. 304 (1918). Another one of Carranza’s generals had seized a large 
consignment of lead bullion from a Mexican mining company and had sold 
it to the defendants. Claiming that he had purchased the bullion from the 
mining company prior to the seizure, the plaintiff, an American citizen, 
sought to recover it from the defendant. For virtually the same reasons as 
it had stated in Oetjen v. Central Leather Co., supra, the Supreme Court 
denied the relief which the plaintiff sought.’ 

The act of state doctrine has been recognized and applied by this and 
other courts. See e.g., Republic of Cuba v. Pons, 294 F. 2d 925 (D. C. Cir. 
1961), cert. dented, 368 U. S. 960 (1962) ; Bernstein v. Van Heyghen Freres 
Societe Anonyme, 163 F. 2d 246 (2 Cir.), cert. dented, 832 U. S. 772 (1947) ; 
United States ex rel. Von Heyman v. Watkins, 159 F. 2d 650 (2 Cir. 1947); 
Banco de Espana v. Federal Reserve Bank, 114 F. 2d 438 (2 Cir. 1940); 
The Claveresk, 246 Fed. 276 (2 Cir. 1920) ; Hewitt v. Speyer, 250 Fed. 367 
(2 Cir. 1919); Eastern States Petroleum Co. v. Asiatic Petroleum Cor- 
poration, 28 F. Supp. 279 (S. D. N. Y. 1939) ; M. Salimoff & Co. v. Stand- 
ard Oil Co., 262 N. Y. 220, 186 N. E. 679 (1983) ; Holzer v. Deutsche Reich- 
bahn-Gesellschaft, 277 N. Y. 474, 14 N. E. 2d 798 (1938); Dougherty v. 
Equitable Life Assur. Co., 266 N. Y. 71, 193 N. E., 897 (19384). 

The policies and theories underlying this doctrine of judicial abnegation 
seem to be these: The desire by the judiciary to avoid possible conflict with 
or embarrassment to the executive and legislative branchewpf our Govern- 
ment in our dealings with foreign nations, see, e.g., Wulfsohn v. Russian 
Soctalist Federated Soviet Republic, 234 N. Y. 372, 188 N. E. 24 (1923); a 
positivistie concept of territorial sovereignty, see e.g., American Banana Co. 
v. United Fruit Co., supra; and a fear of hampering international trade 
by rendering titles insecure, see e.g., Banco de Espana v. Federal Reserve 
Bank, supra. It has also been suggested that the remoteness of American 
courts from the circumstances surrounding the making of the foreign decree 
and the provincial attitude taken by most municipal courts make American 
courts unsuitable tribunals for judging the validity of acts committed by 
foreign sovereigns within their territorial limits. See Reeves, Act of State 
Doctrine and the Rule of Law—A Reply,-54 Am. J. Int’l L. 141, 144-48 
(1960) ; Falk, supra at 10. See, generally, Zander, The Act of State Doc- 
trine, 53 Am. J. Int’l L. 826, 834 (1939); Falk, supra at 31-32. 


8 Another Supreme Court decision should be mentioned in this respect, Shapleigh v. 
Mier, 299 U. 8. 468 (1937). That case involved a dispute over title to a traet of land 
which had formerly been part of Mexico but which had become part of the United 
States as a result of a change in the courso of the Rio Grande River. While under its 
sovereignty the Mexican state of Chihuahua had expropriated the land in question. At 
the outset of its opinion in Shapleigh the Supremo Court stated: 


The question is not here whether the proceeding was so conducted as to be a wroug 
to our nationals under the doctrines of international law, though valid under the law 
of the situs of the land. For wrongs of that order the remedy to be followed is along 
the channels of diplomacy (299 U. 8. at 471). 
The Court found it unnecessary to decide whether it could examine the validity of 
the expropriation under Mexican law because the plaintiff had failed to establish what 
that law was on the point at issue. 
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However, when the executive branch of our Government announces that 
it does not oppose inquiry by American courts into the legality of foreign 
acts, an exception to the judicial abnegation required by the act of state 
doctrine has arisen and has been recognized both in this circuit and else- 
where. In Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart- 
Maatschappij, 210 F. 2d 375 (2 Cir. 1954) (per curiam), when we received 
word from the State Department that it was State Department policy to 
permit American courts to pass on the validity of acts done by Nazi officials, 
our court rescinded its earlier mandate by which, based upon the act of 
state doctrine, we had prevented the district court from questioning the 
validity of the acts of the German Nazi government. See 173 F. 2d 71 (2 
Cir. 1949). See also Bernstein v. Van Heyghen Freres, S.A., 163 F. 2d 246, 
252 (2 Cir.), cert. dented, 332 U. S. 772 (1947); Restatement, Foreign Re- 
lations Law of the United States §44 (Proposed Official Draft, 1962) ; Kane 
v. National Institute of Agrarian Reform, No. 61 L. 780, June 8, 1961 (Fla. 
Cir. Ct.) ; Association of the Bar of the City of New York, Committee on 
International Law, Report, A Reconsideration of the Act of State Doctrine 
in Untied States Courts 13 (May 1959) ; Zander, The Act of State Doctrine, 
58 Am. J. Int’l L. 826 (1959). 

This exception is applicable to the case before us. While the case “has 
been pending we have been enlightened, as the court was in the Bernstein 
case, supra, asyto the attitude of the Department of State. In a letter, 
dated October 18, 1961, addressed to counsel for the amics in this case, the 
Legal Adviser to the State Department asserted: 


“The Department of State has not, in the Bahia de Nipe case or 
elsewhere, done anything inconsistent with the position taken on the 
Cuban nationalization by Secretary Herter. Whether or not these na- 
tHonalizations will in the future be given effect in the United States 
48, of course, for the courts to determine. Since the Sabbatino case and 
other similar cases are at present before the courts, any comments on 
this question by the Department of State would be out of place at this 
time. As you yourself point out, statements by the executive branch 
are highly susceptible of misconstruction.’’ (Emphasis added.) 


In a subsequent letter, dated November 14, 1961, the Under Secretary of 
State for Economic Affairs stated: 


“I have carefully considered your letter and have discussed it with 
the Legal Adviser. Our conclusion, in which the Secretary concurs, is 
that the Department should not comment on matters pending before 
the courts.” 


On April 13, 1961, the State Department told the litigants in Kane v. Na- 
tional Institute of Agrarian Reform, No. 61 L. 730 (Fla. Cir. Ct.) (1961), 
a case that involved another confiscation by the Castro Cuban government 
of American-owned property in Cuba: ‘‘Effect in U. 8. of Decrees, ete. 
of Castro regime is question for court in which case heard.’’ These state- : 
menis are somewhat ambiguous, perhaps intentionally so. But at the least 
they express a belief on the part of those responsible for the conduct of 
our foreign affairs that the courts here should decide the status here of 
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Cuban decrees. Of course, if there is no good reason for abstention, a court 
should recognize and accept its fundamental responsibility to decide a case 
before it in accordance with whatever substantive norms may be relevant; 
and when, as here, the State Department is willing for the court to ad- 
judicate the rights of the parties, one of the basic reasons for the act of 
state doctrine—the danger that independent judicial decisions might inter- 
fere with this country’s foreign relations—is inapplicable to support ab- 
stention. The broad statements in cases such as Octjen v. Central Leather 
Co., 246 U. S. 297 (1918) and Shapleigh v. Mier, 299 U. S. 468 (1987) could 
not have been intended by the Supreme Court to require a judicial avoid- 
ance of judicial responsibility in a case where the State Department has 
expressed a lack of concern as to the outcome of the litigation. 

But even though we perceive no danger to American foreign policy from 
a determination by an American court of the merits of this litigation pres- 
ently before us, perhaps there is some other ground that compels us to ac- 
cept without question the validity of the Cuban decree here involved. 
With this in mind we turn to a consideration of the appellees’ three-pronged 
attack upon the validity of that decree of expropriation. The appellees 
first claim that the decree is invalid under the law of Cuba because the 
Cuban government failed to comply with the formal requisite of its publi- 
cation in the Official Gazette of Cuba. But in Amertcan Banana Co. v. 
United Fruit Co., swpra, and other similar cases, it was apparently held that 
the acts of a foreign sovereign could not be invalid under its own law. 
Therefore, we will reject the appellees’ contention, based upon Cuban law, 
that we should hold the decree ineffective because of a claimed invalidity 
under that law. 

Also, we decline to adopt appellees’ second contention, that this court 
should not enforce the Cuban decree because it is contrary to American 
publie policy. Judge (later Justice) Cardozo in his famous opinion in 
Loucks v. Standard Où Co., 224 N. Y. 99, 120 N. E. 198 (1918), defined the 
type of local publie policy which requires that the forum not enforce a 
foreign created right. He said: 


“The courts are not free to refuse to enforce a foreign right at the 
pleasure of the judges, to suit the individual notion of expediency or 
fairness. They do not close their doors, unless help would violate some 
fundamental principle of justice, some prevalent conception of good 
morals, some deep-rooted tradition of the common weal’’ (Id. at 111). 


The right to just compensation in return for property taken by the gov- 
ernment is certainly well established in American jurisprudence. It is 
even protected by the Constitution, Amend. V. Therefore, it is likely that 
any taking of one’s property without provision for adequate compensation 
is contrary to the public policy of this forum, as Cardozo, J. defined that 
concept. See Vladtkavkaesky Ry. v. New York Trust Co., 263 N. Y. 369, 
189 N. E. 456 (1934). But we are aware of the admonition that public 
policy is an ‘‘unruly horse.” The concept has proved to be a very difficult 
one to confine when one seeks to apply it. We are not entirely certain what 
the American public would consider to be the proper policy of the United 
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States with respect to expropriation of the property of aliens by foreign ' 
sovereigns when the property has its situs within the foreign countries. 
Also, decision of this case based upon the publie policy of this forum is 
undesirable because reliance upon such a basis for decision results in a na- 
tionalistic, or municipal, solution of a problem that is clearly international. 
See Zander, supra at 848. Finally, inasmuch as the decision in the present 
case is reachable by taking advantage of an exception to the long-established 
act of state doctrine, we find it wiser, when given the opportunity of relying 
upon alternative grounds for decision, to base our result on the ground 
which appears to us to be the narrower exception to that doctrine. 

Thus we turn to a consideration of the appellees’ third contention, that 
the appellant’s title is invalid under international law. Although the law 
of nations is a hazy concept, its rules are more limited in scope than are the 
public policy concepts of a particular nation within the family of nations. 
Moreover, if we apply international law to the present case, we find that 
the reasons put forward in support of the act of state doctrine are either 
inapplicable or insufficient to preclude us from inquiring into the validity 
of the Cuban decree on the limited basis of an inquiry as to the decree’s 
consistency with international rules of law. First,.as pointed out earlier in 
the opinion, the State Department has no desire to interfere here with in- 
dependent decision by the judiciary. Second, the very proposition that 
something known as international law exists carries with it the implication 
that national sovereignty is not absolute but is limited, where the interna- 
tional law impinges, by the dictates of this international law. Eagleton, 
Responsibility of States in International Law 65 (1928). See Sohn & Bax- 
ter, Convention on State Responsibility art. 2 (Draft No. 12, 1961). Third, 
when an agency of the expropriating country instead of some third party is 
the litigant relying upon the expropriation for its title, the problem of pre- 
serving the security of the titles to property that is the subject of inter- 
national trade is not presented. See Falk, supra at 15. Fourth, this court 
is not so unfamiliar with the legal, political, and social circumstances sur- 
rounding the Castro government’s seizure of C. A. V. as to be incompetent 
to pass on its validity under international law. Finally, although it can be 
argued that nationalistic prejudice could affect decision in cases of this sort, 
it is also often claimed that other biases in various obnoxious forms are 
present in the minds of judges in other types of cases. Judges are properly 
admonished when reminded that judicial duty requires that controversies 
be decided fairly and without passion, but we also have a duty not to excuse 
ourselves from exercising the duty of decision when parties and subject 
matter are properly before us. Thus neither reason nor precedent preclude 
this court from considering the appellees’ contentions, based upon interna- 
tional law concepts, that the court below should be affirmed. 

Farr, Whitlock contends that the decree of August 6, 1960, nationalizing 
the Cuban property owned by American corporations was a violation of 
international law on three grounds: Adequate compensation was not pro- 
vided ; the purpose of the seizure was retaliation against the United States; 
and the expropriation was discriminatory in operation. 
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The Supreme Court has said: 


International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly presented for 
their determination. (The Paquete Habana, 175 U. S. 677, 700 
(1900).) 

See The Nereide, 13 U. S. (9 Cranch) 388 (1815); United States v. 
Smith, 18 U. S. (5 Wheat.) 153 (1820); The Scotia, 81 U. S. (14 
Wall.) 170 (1871); 1 Oppenheim, International Law 41-42 (8th ed. 
1955). Im the absence of any relevant treaty, enactment of the legis- 
lature, act of the executive, or controlling judicial decision, we have 
been told to draw the guiding concepts of international law from the cus- 
toms and usages of civilized nations. The Paquete Habana, supra. It 
would seem that this statement requires at least one qualification. Inter- 
national law is derived indeed from the customs and usages of civilized 
nations, but its concepts are subject to generally accepted principles of 
morality whether most men live by these principles or not. See Statute of 
the International Court of Justice art. 38, 1946-47 U. N. Yearbook 843. 
But see The Antelope, 23 U. S. (10 Wheat.) 66 (1825). Judges of munici- 
pal courts, the bulk of whose decisions involve questions under a domestic 
law derived from a long-established and increasingly elaborate national 
legal system, will often find themselves unfamiliar with the ratiocination 
necessary for decision in this area, where recognized precedent and accepted 
authority are scant. Anyone who undertakes a search for the principles of 
international law cannot help but be aware of the nebulous nature of the 
substance we call international law. See Rado, Czechoslovak Nationaliza- 
tion Decrees: Some International Aspects, 41 Am. J. Intl L. 795, 797 
(1947). The lack of effective international remedies doubtless contributes 
to this state of affairs. See Falk, Toward a Theory of the Participation of 
Domestic Courts in the International Legal Order: a Critique of Banco 
Nacional de Cuba v. Sabbatino, 16 Rutgers L. Rev. 1,2 & n. 3 (1961). But 
until the day of capable international adjudication among countries, the 
municipal courts must be the custodians of the concepts of international 
law, and they must expound, apply, and develop that law whenever they 
are called upon to do so. See Lauterpacht, Re Helbert Wagg: A Further 
Comment, 5 Int'l & Comp. L. Q. 301 (4th Ser. 1956) ; Falk, supra at 2. 
One pitfall into which we could stumble would be the identification as a 
fundamental principle of international law of some principle which in 
truth is only an aspect of the public policy of our own nation and not a prin- 
ciple so cherished by other civilized peoples. In avoiding such an identifi- 
eation we must take a more cosmopolitan view of things and recognize that 
the rule of law which we municipally announce must be a rule applicable 
to sovereignties with social and economie patterns very different from our 
own. See Sorensen, The International Court of Justice: Its Role in Con- 
temporary International Relations, 14 Int’l Org. 261, 273 (1960). Cas- 
taneda, The Underdeveloped Nations and the Development of International 
Law, 15 Int'l Org. 88-44 (1961) ; Isaacson, International Law and Publie 
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Policy, 1961 (unpublished paper in Yale Law School Library). With these 
principles in mind, we proceed to a consideration of whether the decree 
under which the appellant claims it received good title to the sugar was in 
violation of international law. 

The appellant argues that the Cuban decree against C. A. V. did not 
violate international law because C. A. V. was organized under the laws of 
Cuba. It is generally accepted, as appellant says, that acts of a state di- 
rected against its own nationals do not give rise to questions of international 
law. Zander, The Act of State Doctrine, 53 Am. J. Int’] Law 826, 836 
(1959) ; 1 Oppenheim, International Law, 268 n. 2 (8th ed. 1955) ; Fried- 
man, Expropriation in International Law 163 (1953); see M. Salimof & 
Co. v. Standard Oil Co., 262 N. Y. 220, 186 N. E. 679 (1933). But over 
ninety per cent of C. A. V.’s shareholders were United States nationals; and - 
the Cuban decree which expropriated C. A. V.’s property clearly indicated 
‘that the property was seized because C. A. V. was owned and controlled by 
Americans. When a foreign state treats a corporation in a particular way 
because of the nationality of its shareholders, it would be inconsistent for 
us in passing on the validity of that treatment to look only to the ‘‘nation- 
ality’’ of the corporate fiction. The more frequent practice in international ` 
litigation and negotiation seems to be that the nationality of the corpora- 
tion is disregarded when it is different from the nationality of most of the 
corporation’s shareholders. See Hl Triunfo, 2 Moore, International Law 
649-51, [1902] Foreign Rel. U. 8. 859-73; Tlahualilo, 5 Hackworth, Inter- 
national Law [Digest] 842, [1913] Foreign Rel. U. S. 993; Alsop [1910] 
Foreign Rel. U. S. 188-89, [1911] id. 38; Charbonnage Frederic Henri 8. A. 
v. Germany, [1919-22] Ann. Dig. 227; Baron de Neuflize v. Germany, 
[1927-28] Ann. Dig. 323-24; Romano-Amertcana, 5 Hackworth, Interna- 
tion Law [Digest], 702-05, [1926] 2 Foreign Rel. U. S. 818, [1928] 2 
Foreign Rel. U. S. 957, [1929] 3 Foreign Rel. U. S. 757; Friedman, op. ctt. 
supra at 171; Delagoa Bay, 2 Moore, International Arbitration 1865, 1874, 
[1902] Foreign Rel. U. S. 848, 849. Thus we shall place no significance for 
present purposes on the fact that C. A. V. was chartered in Cuba, 

The first aspect of the nationalization of C. A. V.’s property which the 
appellees ask us to consider is the fact that the decree authorizing the 
seizure did not provide for the payment of adequate compensation.® The 
patent inadequacy of the remuneration for the property seized is set forth 
in the provisions of Law 851, under which the decree of expropriation was 
issued. See State Dept. Note No. 397, July 16, 1960 (to Cuban Ministry 
of Foreign Relations). An illusory compensation took the form of an issue 
of Cuban Government Bonds having terms of not less than thirty years and 
bearing interest at less than two per cent per annum. This interest was to 
be paid exclusively out of a fund to be set up by the appellant bank, which 
fund would consist of twenty-five per cent of the foreign exchange received 
by Cuba from its annual sales to the United States of Cuban sugar in excess 


2 If there had been adequate compensation for the seizure, regardless of the other 
circumstances surrounding the expropriations, it would be very difficult to find any 
violation of international law. 
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of three million Spanish long tons at a price of not less than 5.75 cents per 
English pound (f.a.s.). The. bonds were also to be amortized out of this 
fund under authority vested in the President of Cuba to decide to what ex- 
tent the bonds would be amortized over a period of not less than thirty 
years. The Cuban President and Prime Minister were to select the ap- 
praisers who would value the expropriated property for compensation 
purposes. It is unclear whether the bonds would be paid at maturity if the 
fund were insufficient to cover payment. The possibility that there would 
be any fund at all was little more than a travesty. For the ten years im- 
mediately preceding the nationalization of C. A. V.’s property the average 
price this country paid to Cuba for raw sugar never exceeded 5.50 cents 
per English pound (f.a.s.), see H. R. Rep. 1746, 86th Cong., 2d Sess. 16 
(1960) ; but ‘to finance the fund the Cuban Government demanded 5.75 
cents per pound, only one quarter of which would go into the fund. More- 
over, in only one of the immediately preceding ten years had Cuba sold this 
country more than three million Spanish long tons of 2,272 English pounds 
each and in only three years out of the whole period from 1934 through 
1959 had she sold us that much sugar, see H. R. Rep. 1746, supra at 5; but 
contributions would be made into the fund only out of yearly sales to the 
United States in excess of three million Spanish tons. In short, there would 
be no interest and no amortization, full compensation at maturity of the 
bonds would be highly unlikely, and there would be no market value for 
the bonds. 

But is the failure to provide adequate compensation for the compulsory 
taking of the property of a domestically chartered corporation owned by 
alien stockholders a violation of international law? ‘The constitutions of 
most of the states in the Western Hemisphere contain language which ap- 
pears to uphold the right of the owner to receive just compensation upon a 
governmental taking of private property. Lord McNair stated as one 
postulate of international law: 


“The nationalization must be accompanied either by contempora- 
neous payment of adequate compensation or effective measures which 
ensure and make certain its prompt payment.’’ 

McNair, The Seizure of Property and Enter- 
prises in Indonesia, 6 Netherlands Int’l L. 
Rev. 218, 243 (1959). 


The United States Department of State has asserted this proposition to 
foreign countries on numerous occasions.° The Restatement, Foreign Re- 
lations Law of the United States §190(b) (Proposed Official Draft 1962) is 
to the same effect: f 


§190. When Taking is Wrongful Under International Law 
The taking by a state of property of an alien is wrongful under 
international law if # + 


10 E.g., Note of August 22, 1938, to Mexico in 8 Hackworth Int’! Law [Digest] 658-59 
(1942); Note of July 21, 1938, to Mexico in 3 Hackworth, op. cit. supra at 656; Note 
of April 3, 1940, to Mexico in 3 Hackworth, op. cit. supra at 662; Note of August 28, 
1953, to Guatemala in 29 Dep’t State Bull. 357 at 359 (1953). 
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(b) it is not accompanied by payment of just compensation or, 
under the law and practice of the state in effect at the time of taking, 
there is not reasonable provision for the determination and payment 
of just compensation * * * 


A number of decisions by international tribunals have upheld the principle 
that just compensation should be provided. And it appears that most of 
the writers on the subject have asserted that just compensation for govern- 
mental taking is a requirement of international law.?? 


11 E.g., Chorzow Factory Case (Indemnity), P.C.LJ. Judgment No. 13, September 13, 
1928, ser. A., No. 17, 1 Hudson, World Court Reports 646, 677; German Interests in 
Polish Upper Silesia (Merits), P.C.LJ. Judgment No. 7, May 25, 1926, ser. A., No. 7, 
1 Hudson, World Court Reports 510, 523-24; Norwegian Shipowners’ Claims (Norway/ 
United States), 1 U.N. Rep. Int’] Arb. Awards, 307, 334 (Perm. Ct. Arb. 1921); 
Arabian-American Oil Company v. Saudi Arabia, Award of Arbitral Tribunal, Geneva, 
1956, at 61, 101-02, 109, 127, portions of award quoted in 6 Netherlands Int’l L. Rev. 
233-34 (1959); Marguerite de Joly de Sabla (United States/Panama), 6 U.N. Rep. 
Int’! Arb. Awards 358, 366 (1933); Arbitral Award Between Portugal and Germany, 
June 80, 1930, 2 U.N. Rep. Int’) Arb, Awards 1035, 1039 (1930); Shufeldt Claim 
(United States/Guatemala), 2 U.N. Rep. Int’l Arb. Awards 1079, 1095 (1930); Afaire 
Goldenberg (Germany/Rumania), 2 U.N. Rep. Int’l Arb. Awards 901, 909 (1928); 
Spanish Zone of Morocco Case (Great Britain/Spain), 2 U.N. Rep. Int'l Arb. Awards 
615, 647 (1925); Landreau Claim (United States/Peru), 1 U. N. Rep. Int’) Arb. Awards — 
347, 365 (1921); Selwyn’s Case (United States/Venczuela), Ralston, Venezuelan Arbi- 
trations of 1908, at 322 (1904). 

12 See Restatement, Foreign Relations Law of the United States, § 190, comment a 
(Proposed Official Draft, 1962); Anderson, Title to Confiseated Foreign Property, 20 
Am. J. Int’1 L. 628-29 (1926) ;——-Basis of the Law Against Confiscating Foreign- 
Owned Property, 21 Am. J. Int’) L. 525 (1927); Baxter & Sohn, Convention on State 
Responsibility, art. 10 (Draft No. 12, 1961); Bindschedler, Verstaatlichungmassnahmen 
und Entschadigungspflicht nach Volkerreeht 111 (1950); Doman, Postwar Nationaliza- 
tion of Foreign Property in Europe, 48 Colum. L. Rev. 1125, 1180-31 (1948); —— 
Compensation for Nationalized Property in Post-war Europe, 3 Int’l L. Q. 323 (1950) ; 
Domke, Indonesian Nationalization Measures Before Foreign Courts, 54 Am, J. Int’l 
L. 305 (1960); Fachiri, Expropriation and International Law, 6 Brit. Yb. Int’l L. 159 
(1925) ; International Law and the Property of Aliens, 10 Brit. Yb. Int’) L. 32 
(1929); Fauchille & Bibert, 32 Revne Generale de Droit Int’) Public 5, 22 (1925); 
La Loi Agraire Lithuanienne; Faweett, Some Foreign Effects of Nationalization of - 
Property, 27 Brit. Yb. Int’] L. 355 (1950); Friedmann, Some Impacts of Social 
Organization on International Law, 50 Am. J. Int’ L. 475, 505 (1956); 1 Hyde, 
International Law Chiefly as Interpreted and Applied by the United States 710-25 
(2d rev. ed. 1947); Kaufman, Reglea Generales du Droit de la Paix, 54 Hague Recueil 
313, 429 (1935); Kunz, The Mexican Expropriations, 17 N. Y. U. L. Rev. 327, 344 
(1940); Peselj, International Aspects of the Recent Yugoslav Nationalization Law, 
53 Am. J. Int'l L. 428 (1959); Rado, Czechoslovak Nationalization Decrees: Some 
International Aspects, 41 Am. J. Int’l L. 795 (1947); Re, The Nationalization of 
Foreign-Owned Property, 36 Minn. L. Rev. 328, 828 (1962); Scelle, 2 Precis de. droit 
des gens 113 (1984); Scheuner in Report of 48th Conference of the Int’) Law Asso- 
ciation, 164 (1958); Schindler, Besitzen konfiskatorische Gesetze ausserterritoriale 
Wirkung?, 3 Schweizerisches Jahrbuch fur Internationales Recht 65, 94 (1946); 1 
Schwarzenberger, International Law 205 (3d ed. 1957); Schwebel in Report of 48th 
Conference of the Int’! Law Association 160 (1958); Verdross, Die Nationalisierung 
Niederlandischer Unternehmungen in Indonesien im Lichte des Volkerrechts, 6 Nether- 
lands Int’! L. Rev. 278 (1959); Weiss-Tessbach in Report of 48th Conference of the 
Int'l Law Association 179-80 (1958); 2 Whiteman, Damages in International Law 1886 
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But some writers have asserted that the payment of adequate compensa- 
tion is not required by international law. Friedman, Expropriation in 
International Law 206 (1958) ; Baade, Indonesian Nationalization Measures 
before Foreign Courts—A Reply, 54 Am. J. Int’l L. 801, 803-04 (1960) ; 
Williams, International Law and the Property of Aliens, 9 Brit. Yb. Int’l L. 
1 (1928) ; see Brierly, Law of Nations 178 (2d ed. 1936) ; Isaacson, Interna- 
tional Law and Publie Policy 1961 (unpublished paper in Yale Law School 
Library). Cf. Baade, supra at 834. Tremendous social and cultural 
changes are occurring in many parts of the world today. Many countries 
have acted upon the principle that, in order to carry out desired economic 
and social reforms of vast magnitude, they must have the right to seize 
private property without providing compensation for the taking. They 
argue that because of the paucity of funds in their governmental coffers 
it would be impossible to carry out large-scale measures in the name of 
social welfare if they had to provide immediately, or even delayed, com- 
pensation. The Reporter of the Restatement, Foreign Relations Law of the 
United States frankly admits that some states including ones in Latin 
America other than Cuba, do not recognize any requirement to pay com- 
pensation. It is commonplace in many parts of the world for a country 
not to pay for what it takes. See Falk, supra at 32. Since it is unnecessary 
for this court in the present case to decide whether a government’s failure, 
in and of itself, to pay adequate compensation for the property it takes is a 
breach of international responsibility, we decline at this time to attempt a 
resolution of that difficult question. 

Instead, we narrow the question for decision to the following: Is it a 
violation of international law for a country to fail to pay adequate compen- 
sation for the property it seizes from a particular class of aliens, when the 
purpose for the seizure of the property ts to retaliate against the homeland 
of those aliens and when the result of such seizure is to discriminate against 
them only. To answer this more limited question we must now consider 
the retaliatory purpose and the discriminatory operation of the nationaliza- 
tion deeree here involved. It should appear obvious that these two features 
of the decree are closely related to one another. 


(1937); Wortley, Observations on the Public and Private International Law Relating 
to Expropriation, 5 Am. J. Comp. L. 577, 591 (1956). See generally Wortley, Expro- 
priation in Public International Law 33-36 (1959). 

18 Position of Latin-American states. The rule stated in this Section is questioned 
by some states, especially in Latin America. Not only do they maintain the general 
position, explained in Comment a to § 169, that aliens are entitled to no better treat- 
ment than nationals, but they have insisted specifically that international law imposes 
no duty to pay compensation when property is taken pursuant to a general program 
of social or economie reform. See, ¢.g., Mexican Minister of Foreign Affairs to Secre- 
tary of State of the United States, August 3, 1938, 3 Hackworth, Digest of Inter- 
national Law, 657 (1942). $ 190 Reportera’ Notes. 

See also U.N. Gen. Ass. Off. Ree. 7th Sess., 2d Comm. 286 (1952) (remarks of 
representative of Iran); id. at 287 (remarks of representative of Mexico); see generally 
Brandon, Nationalization Before the United Nations, Fifth International Conference 
of the Legal Profession 38 (1954). 
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The history of the relations between the United States and the Castro 
government in the period immediately preceding the decree of expropri- 
ation, as well as the words of the decree itself, demonstrate that one of the 
fundamental purposes of the confiscation was retaliation against this 
country. On July 6, 1960, Congress amended the Sugar Act of 1948, 61 
Stat. 922 (1947), as amended, 7 U. S. C. §1100-61 (1958, Supp. ITI, 1962), 
so as to permit the President to reduce the sugar quota allotted to Cuba for 
the period extending through March 31, 1961. 74 Stat. 330 (1960); as 
amended, 7 U. S. C. §1158 (Supp. ITI, 1962). Under the law as it stood 
before this amendment, Cuba would have had the option to supply sugar to 
this country in excess of the basic quota allotted to her, since sugar growers 
in this country were finding it impossible to fill the quota allotted to them. 
70 Stat. 219 (1956), 7 U. S. ©. §1114(a) (1958). See 106 Cong. Record 
14680 (1960) (remarks of Senator Long). The Secretary of State testified 
before the House Committee on Agriculture that the purpose of the amend- 
ment was to secure an adequate supply of sugar. He said that Cuba, which 
had in the past provided about one-third of the sugar consumed in the 
United States, might not remain a reliable source of sugar because of the 
increasing diversification of her economy, and because of her commitments 
to supply sugar to certain Communist countries. He added that ‘‘other 
circumstances’’ also made it appropriate for Congress to pass the legisla- 
tion. Hearings Before House Committee on Agriculture on H. R. 12311, 
H. R. 12584, and H. R. 12624, 86th Cong., 2d Sess. 8-5 (1960). Other legis- 
lative history made it abundantly clear that the main purpose of the 
amendment was to impose a sanction against an unfriendly nation. E.g., 
106 Cong. Record 15228-48, 15711-29 (1960). On the day following the 
passage of this legislation, July 7, 1960, the President greatly reduced the 
sugar quota allotted to Cuba. Proclamation No. 3355, 25 Fed. Reg. 6414 
(1960). 

In Havana on the same day that the Congress of the United States passed 
the amendment to the Sugar Act of 1948 by which a reduction in Cuba’s 
sugar quota was authorized, the Cuban Council of Ministers promulgated 
Law No. 851, which gave the President and Prime Minister of Cuba joint 
authority to expropriate American property in Cuba. That this law was 
promulgated as an answer to the amendment to the American Sugar Act 
is clear from its preamble.** Then, on August 6, 1960, pursuant to Law 
No. 851, Executive Power Resolution No. 1 was issued, expropriating the 


14 The first paragraph of the preamble to Law No. 851 states as follows: 

Wuereas, the attitude assumed by the government and the Legislative Power of 
the United States of North America, which constitutes an aggression, for political 
purposes, against the basic interests of the Cuban economy, as recently evidenced by 
the Amendment to the Sugar Act just enacted by the United States Congress at the 
request of the Chief Executive of that country, whereby exceptional powers are con- 
ferred upon the President of the United States to reduce the participation of Cuban 
sugars in the American sugar market as a threat of political action against Cuba, 
forces the Revolutionary Government to adopt, without hesitation, all and whatever 
measures it may deem appropriate or desirable for the due defense of the national 
sovereignty and protection of our economic development process. 
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Cuban assets of C. A. V., along with the assets of twenty-five other corpora- 
tions owned by United States nationals. The preamble of the executive reso- 
lution included language almost identical with that in Law No. 851. See 
supra at 2434. Thus we have no doubt that one of the basic reasons for the 
seizure here involved was to retaliate against the reduction by the United 
States in the sugar quota it had allotted to Cuba. 

Several authorities have announced that confiscation of the property of 
the nationals of a particular country without the payment of compensation 
when done as an act of retaliation is contrary to international law. The 
American Branch of the International Law Association’s Committee on 
Nationalization of Property has stated: ‘‘[U]nder International law, a 
State may not take foreign interests as a measure of political reprisal.” 
American Branch of the International Law Association, Proceedings and 
Committee Reports 68 (1957-58). Restatement, Foreign Relations Law 
of the United States §205 & Ill. 1 (Proposed Official Draft, 1962) supports 
this proposition. Lord McNair declared in regard to Indonesian seizures of 
Dutch property during the dispute between the Netherlands and Indonesia 
over control of Dutch New Guinea: 


“In my opinion the absence of a bona fide, social or economie pur- 
pose involving the property nationalized is vital and alone suffices to 
render unlawful the [Indonesian] Nationalization Act of 1958 * * *”’ 


McNair, The Seizure of Property and Enter- 
prises in Indonesia, 6 Netherlands Int’! L. Rev. 
218, 243 (1959). 


And in Anglo-Iranian Od Co. v. S. U. P. O. R. Co., Italian Civil Court 
of Rome, 1954, [1955] Int’l L. Rep. 23, 42, the court stated: 


“Italian courts must refuse to apply in Italy any foreign law which 
decrees an expropriation, not for reasons of public interest, but for 
purely political persecutory, discriminatory, racial and confiscatory 
motives.” 


See Seidl-Hohenveldern, Title to Confiscated Foreign Property and Public 
International Law, 56 Am. J. Int’) Law 507, 509-10 (1962) ; Falk, supra at 
9; see also Netherlands note to Indonesia, December 18, 1959, 54 Am. J. 
Int’l L. 484, 485-86 (1960) ; Senembah Maatschappij N.V. v. Republiek In- 
donesie Bank Indonesia and De Twentsche Bank N.Y., Court of Appeals of 
Amsterdam, [1959] Nederlandse Jurisprudentie 218 (No. 73), aff’d, 
[1959] Nederlandse Jurisprudentie 855 (No. 350). Unlike the situation 
presented by a failure to pay adequate compensation for expropriated 
property when the expropriation is part of a scheme of general social im- 
provement, confiscation without compensation when the expropriation is 
an act of reprisal does not have significant support among disinterested in- 
ternational law commentators from any country. And despite our best 
efforts to deal fairly with political and social doctrines vastly different 
from our own, we also cannot find any reasonable justification for such 
procedure. Peacetime seizure of the property of nationals of a particular 
country, as an act of reprisal against that country, appears to this court to 
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be contrary to generally accepted principles of morality throughout the 
world. 

The appellant seeks to justify retaliatory confiscation by the Cuban 
government by asserting that the United States was the first offender 
against international law by an attempt to coerce Cuba through the 
reduction of American purchases of Cuban sugar. If the United States 
had seized Cuban assets in this country without compensating the owners, 
we might find some merit in this contention, for then Cuba would be treat- 
ing American nationals exactly as the United States was treating Cuban 
nationals. Cf. Restatement, Foreign Relations Law of the United States, 
§205 (Proposed Official Draft, 1962). But, whether she was wise or unwise, 
fair or unfair, in what she did, the United States did not breach a rule of 
international law in deciding, for whatever reason she deemed sufficient, 
the sources from which she would buy her sugar. We cannot find any es- 
tablished principle of international jurisprudence that requires a nation 
to continue buying commodities from an unfriendly source. Accordingly 
it follows that the amendment to the Sugar Act of 1948 did not excuse 
Cuba’s prima facie breach of international law. 

We come now to the issue of whether this retaliation involved a discrimi- 
nation against United States nationals of such a nature as to render the 
expropriation invalid under international law. By referring only to 
United States nationals, Law No. 851 and the decree of expropriation issued 
thereunder would appear to be discriminatory, since retaliation against a 
person’s homeland is not a reasonable basis for a distinction in treatment. 
But the appellant points out that under the Agrarian Reform Law and the 
Urban Reform Law, the Castro government confiscated the property of 
persons who were not United States nationals; and that the sugar enter- 
prises owned by Cubans were expropriated on October 13, 1960, under yet 
another law, Law No. 890. Under the Agrarian Reform Law and the 
Urban Reform Law all large land holdings and multi-family dwellings 
were nationalized. These latter two pieces of legislation are of little 
relevance to the present case because of the substantial differences, in both 
policy and effect, between the nationalization of real estate as such, and the 
nationalization of the means of production as such. But the seizure of 
Cuban-owned sugar enterprises on October 18, 1960, does bear directly upon 
whether the Cuban government discriminated against American-owned cor- 
porations, for it is obvious, of course, that the confiscation of Cuban-owned 
enterprises was not part of an effort by the Cuban government to retaliate 
against the United States. Lf the ultimate effect of all the expropriations by 
the Castro Cuban government was to treat Cuban-owned enterprises and 
American-owned enterprises exactly alike, it would be difficult for this court 
to find discrimination against American nationals. And, perhaps, interna- 
tional law is not violated when equal treatment is accorded aliens and na- 
tives, regardless of the quality of the treatment or the motives behind that 
treatment. See Williams, International Law and the Property of Aliens, 
9 Brit. Yb. Int'l L. 1, 15 (1928). But see Restatement, Foreign Relations 
Law of the United States §169 & Comment a (Proposed Official Draft, 
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1962). Fachiri, Expropriation and International Law, 6 Brit. Yb. Int'l 
L. 159, 160 (1925) ; Kaeckenbeeck, The Protection of Vested Rights in In- 
ternational Law, 17 Brit. Yb. Intl L. 1, 16 (1936) ; 2 Hyde International 
Law 876 (1945). 

But there was a difference between the treatment of American-owned 
sugar enterprises and Cuban-owned sugar enterprises. American-owned 
sugar enterprises were expropriated on August 6, 1960; Cuban-owned sugar 
enterprises were not seized until October 18, 1960. A short lapse of time 
between similar provisions in the same program, standing alone, would not 
create discrimination. But the difference in time here is quite significant, 
because the shipment of sugar involved in this case left Cuba and was sold 
abroad between August 6 and October 13. And this difference of ten weeks’ 
time stems directly from the efforts of the Cuban government to retaliate 
against the United States and its sugar-buying policy. Since we have held 
above that seizure of the assets of nationals of an unfriendly sovereign as 
part of a scheme of reprisal against that country is illegal under interna- 
tional law, it follows that a difference in the treatment accorded those na- 
tionals based upon reprisal is discriminatory. Therefore, at least with 
respect to the shipment of sugar here in question, the Cuban government 
discriminated against United States nationals. 

When a state treats aliens of a particular country discriminatorily to 
their detriment, that state violates international law. Restatement, Foreign 
Relations Law of the United States, §170 & Ill. 2 (Proposed Official Draft, 
1962) ; British Claims in the Spanish Zone of Morocco [1925] 2 U. N. Rep. 
Int’! Arb. Awards 615, 647 (Britain/Spain) ; Standard Oil Tankers Case, 
22 Am. J. Int'l L. 404, 419-20 (1928) ; United States note to Romania, 19 
Dep’t State Bull. 408 (1948) ; Netherlands note to Indonesia, December 18, 
1959, 54 Am. J. Int’l L. 484, 485-87 (1960) ; Rolin, 6 Netherlands Int’! L. 
Rev. 260, 269 (1959) ; Foighel, Nationalization: A Study in the Protection 
of Alien Property in International Law, 47 (1957); Van Hecke, Confisca- 
tion, Expropriation and the Conflict of Laws, 4 Int'l L. Q. 345 (1951) ; 
Sohn, in Proceedings and Committee Reports of the American Branch of 
the International Law Association 1959-1960, at 31; Verdross, Die Na- 
tionalisierung Nederlandischer Unternehmungen in Indonesien im Lichte 
des Volkerrechts, 6 Netherlands Int’] L. Rev. 278 (1959). See also The 
Oscar Chinn Case, P. C. I. J. ser. A/B, No. 63 [1934], 3 Hudson, World 
Court Reports 416, 438. Certain circumstances may exist which would 
permit a state to treat all aliens differently from its own citizens, but those 
circumstances are not present in this case. See Restatement, Foreign Rela- 
tions Law of the United States §170, comment a (Proposed Official Draft, 
1962). 

Since the Cuban decree of expropriation not only failed to provide ade- 
quate compensation but also involved a retaliatory purpose and a discrimi- 
nation against United States nationals, we hold that the decree was in 
violation of international law. 

But that is not the end of the matter. We must consider whether the 
one whose property has been thus expropriated has no recourse except 


1106 THE AMERIOAN JOURNAL OF INTERNATIONAL LAW [Vol. 56 


against the expropriator to obtain the just compensation not paid to him, 
or whether he may attack in the courts of the United States the validity of 
the expropriator’s title. Compare Domke, Foreign Nationalizations, 55 
Am. J. Int’ L. 585, 610-15 (1961), and Wortley, Indonesian Nationaliza- 
tion Measures—an Intervention, id. at 680, with Baade, Indonesian Na- 
tionalization Measures Before Foreign Courts—A Reply, 54 Am. J. Int’l 
L. 801 (1960). If the appellant’s title was not rendered void, Farr, Whit-: 
lock was guilty of conversion of the bills of lading and the proceeds of the 
sale even though C. A. V. has not been compensated for the taking. It has 
been argued that the wrong under international standards is not in the 
taking but in the failure to pay compensation for the taking. It has been 
pointed out, moreover, that international tribunals have never granted 
restitution of the property taken. Therefore, the argument runs, the ex- 
propriator possesses good title to the property seized subject to a duty to 
pay damages for the injury caused. But international tribunals are not 
the sole custodians of international law. As we stated, earlier in this 
opinion, municipal courts also play a part in the development of that body 
of law. See Coerper, The Act of State Doctrine in the Light of the Babba- 
tino Case, 56 Am. J. Int'l L. 148, 147 (1962) ; Falk, supra at 2. Further- 
more, municipal courts are competent to give a restitutory remedy. In fact, 
the New York court which holds the proceeds from the sale of sugar in- 
volved in the present case is in such a position. We need not at present go 
into the question whether the granting of this type of remedy is a feature 
of international law or of domestic law. But we do suggest that the failure 
of an international tribunal to give a remedy of this type results from the 
inability of that kind of court to enforce its awards and is not a result of 
the dictates of substantive international law principles.*® 

Refusal by municipal courts of one sovereignty to sanction the action of a 
foreign state done contrary to the law of nations will often be the only 
deterrent to such violations. More important, the only relief open to per- 
sons injured by a confiscation will often be the invalidation of the con- 
fiseating country’s title to the confiscated goods by decree of a court of 
another country. See Note, The Castro Government in American Courts: 
Sovereign Immunity and the Act of State Doctrine, 75 Harv. L. Rev. 1607, 
1617-18 (1962). This is particularly true in the present case because Art. 
6 of Law No. 851 explicitly precludes review of the confiscation by the 
Cuban courts. And no aid appears to be available through diplomatic 
channels to the injured parties. Therefore, we conclude that, since the 


15 This court docs not hope to resolve this legalistic analogue to the dispute over 
whether the chicken or the egg came first. If one belioves legal rights exist separate 
from and prior to the existence of legal remedies, he may interpret our holding to 
mean that we have recognized an international wrong and have then fashioned an 
appropriate remedy. If, on the other hand, the reader believes legal rights cannot 
exist in the absence of legal remedies, he is free to interpret our words as meaning 
that since municipal courts can grant a remedy which divests an international title, the 
appellant’s title is invalid. 


1962] JUDICIAL DECISIONS 1107 


Cuban decree violated international law, the appellant’s title is invalid and 
the district court was correct in dismissing the complaint.*¢ 
Judgment affirmed. 


Nores 


Nationality—contest of ruling that citizen at birth had lost nationality 
—procedures provided in Immigration and Nationality Act not 
exclusive 


Plaintiff was refused a passport (after his older one had expired) by the 
American Embassy at Prague on the ground that he had lost his citizenship 
under §349(a)(10) of the Immigration and Nationality Act of 1952, 8 
U.S.C. §1481(a) (10), by remaining outside the United States for the pur- 
pose of avoiding military service. Plaintiff then brought a proceeding for 
declaratory judgment and injunctive relief against the Secretary of State. 
A three-judge Federal court held that the procedural route used by plain- 
tiff was appropriate and that the deprivation of citizenship under the above 
legislation was unconstitutional. The Supreme Court affirmed on the first 
issue and ordered the case set for re-argument on others, holding specifically 
that subsections (b) and (c) of §360 of the Immigration and Nationality 
Act do not state an exclusive procedure for determining claims to Ameri- 
can citizenship. Harlan, Frankfurter, and Clark, JJ., dissented, on the 
ground that §860(b) and (c) state the exclusive procedure available to a 
foreign resident, citing and relying, inter alia, upon U. 8. v. Ju Toy, 198 
U.S. 253 (1905). Rusk v. Cort, 369 U. S. 367 (April 2, 1962). 


Extradition—principle that person extradited must not be tried for a 
different offense—not violated under circumstances of case 


The defendant was indicted for conspiracy to violate the narcotics law of 
the United States, ordered extradited by Lebanon for ‘‘trafficking in nar- 


16 We mention one further problem related to this case which we find unnecessary 
to settle but which may arise to torment some future court with a case similar to tlhe 
present one, That problem is whether the law governing this case involves elements 
of federal law or whether the case is governed solely by New York law. Of. Bergman 
v. De Steyes, 170 F. 2d 360 (2 Cir. 1948). It has been said that the act of state 
doctrine is part of the law of conflict of laws. If that is so, it would seem that under 
the rule in Klason Co. v. Stentor Elec. Mfg. Co., 313 U. 8. 487 (1941), it is New York 
law which we are applying. On the other hand, certain cases have indicated that inter- 
national law is part of the body of federal law. See, e.g, The Lusitania, 251 Fed. 
715, 732 (S. D. N. Y. 1918). Perhaps Erie R.R. v. Tompkins has changed the rule 
in these latterly mentioned cases. But see 1 Oppenheim, International Law 41 n. 4 
(8th ed. 1955). For our purposes here we do not have to resolve these questions 
because it appears to us that a New York court would reach the same result we reach. 
Cf. Frenkel $ Co. v. L’Urbaine Fire Ins. Co., 251 N. Y. 243, 167 N. E. 430 (1929) 
(alternative holding); Fred &. James ¢ Co. v. Second Russtan Ins. Co., 239 N. Y. 248, 
146 N. E. 369 (1925); Sulyok v. Penzintezett Kospont Budapest, 279 App. Div. 528, 
111 N. Y. S. 2d 75, modifed on other grounds, 304 N. Y. 704, 107 N. E. 2d 604 (1952) 
(per curiam); Schwarts v. Compania Asucarera Vertientes-Camaguey de Cuba, 208 
N. Y. S. 2d 833 (Sup. Ct. 1960). See also Falk, supra at 11. 
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coties,’’ and tried and convicted in the United States for unlawfully re- 
ceiving and concealing a narcotie drug and for conspiracy to import such 
drug. He contended that the variances involved violated the principle 
laid down in U. 8. v. Rauscher, 119 U. S. 407 (1886). The contention failed ; 
the test for ‘‘separate offense’’ is whether the extraditing country would 
consider the offense actually tried as ‘‘separate.’’ In this case Lebanon 
would not. U. 8. v. Parowtian, 290 F. 2d 486 (U.S. Ct. A., 2nd Cir., Feb. 
9, 1962). 


International agreements—interpretation—process of interpretation 


In a tax case involving the issue whether a long-term capital gain to a 
Connecticut trust with British beneficiaries was exempt from United States 
taxation by the Income Tax Convention between the United States and the 
United Kingdom, the court found its interpretative task to include not 
only the language of the agreement but its entire context, citing the RE- 
STATEMENT OF THE FOREIGN RELATIONS Law or THE Untrep Staves, §129 
(Tent. Draft No. 3, 1959). Maximov v. U. S., 299 F. 2d 565 (U. S. Ct. A., 
2d Cir., Feb. 14, 1962). 


Time—effective date of application of Uniform Code of Military Justice 
in Korea 


The defendant contends that the Uniform Code of Military Justice was 
not in effect when the offense was committed in Korea and hence that the 
court-martial was without jurisdiction to try him there. The statute en- 
acting the Code contains no provision on the time at which it should go into 
effect in various time zones. A general statute, 15 U. S. C. §262, provides 
that ‘‘the time [a statute becomes effective] shall be the United States 
standard time of the zone within which the act is to be performed.’ The 
court found in this statute “ʻa general congressional intent that zoned 
variations in time shall be observed in determining the time when statutory 
rights or liabilities accrue... .’’ Hence, the Code, bearing an effective date 
of May 31, 1951, became effective in Korea at midnight, May 30-31, 1951, 
Korean standard time, although not effective in the United States until 14 
hours later. ‘‘[The] anomaly is but an unavoidable by-product of the 
circumstance that the international date line is located at the 180th merid- 
jan in the Pacific Ocean, rather than in the District of Columbia... .”’ 
Sunday v. Madigan, Warden, 310 F. 2d 871 (U.S. Ct. A., 9th Cir., May 30, 
1962). 


Jurtsdiction—order to defendant to turn over property localized in the 
Bahamas—order modified to require consent of Bahamian foreign 
exchange control 


Following a jeopardy assessment against the defendant for alleged in- 
come tax deficiencies, the District Court appointed a receiver and directed 
the defendant, personally served, to turn over stock located in the Bahamas 
to the receiver. This action was attacked on appeal as an invalid invasion 
of the sovereignty of the Bahamas. The court held that the order below was 
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not invalid and did not ‘‘per se’’ involve any invasion of the sovereignty of 
the Bahamas; but: ‘‘Of course no court should order the performance of 
an act in a foreign country when that act will violate the foreign country’s 
laws....’’ The only possible violation would be of the Bahamian foreign 
exchange control laws. ‘‘[I]t seems to us wiser to ... modify the order 
to require that Ross apply for the required consent before transferring the 
stock certificates.” U. 8. v. Ross, 302 F. 2d 831 (U. S. Ct. A., 2nd Cir., 
May 3, 1962). 


Jurisdiction—foreign-flag vessel owned by foreign subsidiary of United 
States corporation—authority of National Labor Relations Board 


The National Labor Relations Board ordered an election for collective 
bargaining representatives by foreign seamen on a Honduran-flag vessel 
owned by a Honduran corporation that is a subsidiary of the United Fruit 
Company, an American corporation. Plaintiff, the bargaining agent for the 
seamen under the laws of Honduras, sued to enjoin the Board from conduct- 
ing the election. The plaintiff’s motion for a preliminary injunction was 
granted and the defendant’s motion to dismiss was denied. The Honduran 
Ambassador protested to the Board under a provision in the U. 8.-Hon- 
duran Commercial Treaty to the effect that merchant vessels flying the flag 
of either should be deemed vessels of that nationality, both on the high seas 
and within the territory of the other; he also relied on general international 
law. Through the Department of Justice the Department of State declared, 
at the invitation of the court, that, although it did not support all the state- 
ments in the Honduran protest, it agreed ‘‘with the conclusion that juris- 
diction of the National Labor Relations Board should not attach in this 
case.” The Labor Relations Board disagreed with the two Departments. 
The court found these expressions of differences anomalous; ordinarily the 
Department of Justice is the sole source for the expression of Executive 
viewpoints to the courts. After taking into account judicial practice of 
avoiding Constitutional issues if possible, repeal by implication, and of 
giving a territorial reach to legislation unless the contrary is clearly indi- 
cated, the court concluded that under the Labor Management Relations Act 
of 1947 the Board had no authority or power to conduct the elections. Ma- 
rine Cooks and Stewards, etc. v. Panama 8. 8. Co., 362 U. S. 865 (1960),2 
was distinguished. Sociedad Nacional de Marineros de Honduras v. Mc- 
Culloch, 201 F. Supp. 82 (U. S. Dist. Ct., D. C., Jan. 18, 1962). 


Nationality—tloss by citizen by birth—challenge of deportation pro- 
ceeding by habeas corpus 


Herbert Marks, a native-born citizen of the United States, was held for 
deportation as an alien because he had served in the armed services of 
(Castro) Cuba (allegedly as firing-squad Captain in many political execu- 
tions) without the consent of the Secretaries of State and of Defense. It 
was also contended that, as an alien, Marks was excludable: (1) for failure 
to have the requisite documents on re-entry and (2) for conviction within 


1 Noted in 54 A.J.I.L. 895 (1960). 
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the United States previous to his going to Cuba of a erime involving moral . 
turpitude. Habeas corpus raised here the issue whether Marks was prop- 
erly under detention; the holding was that he was not, and release was 
ordered. The court held that Marks’ service with Castro had been volun- 
tary and that such service after the Castro Rebel Army became ‘‘de facto 
the exclusive armed force” in Cuba was service in ‘‘the armed services of a 
foreign state’’ within the meaning of the Immigration and Nationality Act 
of 1952, §349(a)(3), 8 U 8. ©., §1481(a) (3). Dictum was that service 
“before Castro’s rise to power had, of course, no expatriatory consequences 
because the Rebel Army was at that time merely a revolutionary force with 
no official status... .’? The expatriation statute was found Constitutional, 
as well as factually applicable; hence Marks had expatriated himself. But 
the court then found that the legal grounds for Marks’ deportation, given 
now as (1) and (2) above, were not applicable to a citizen by birth. Hence 
he was not deportable; and having lost American nationality without ac- 
quiring Cuban nationality, he was stateless. U. S. ex rel. Marks v. Esperdy, 
203 F. Supp. 389 (U. S. Dist. Ct., S. D. N. Y., March 29, 1962). 


Nationality—naturalization—temporary deferment from draft at re- 
quest of applicant who later served does not bar naturalization 


An Irish national of military age requested, and received, a deferment 
from military service in the United States until he should improve his 
economic situation somewhat before entering military service. Subse- 
quently he did serve. However, the deferment form that he signed con- 
tained the statement that he claimed deferment as a treaty alien, and the 
United States contended in the lower State court naturalization proceeding 
and here on appeal that deferment under these circumstances would for- 
ever bar the applicant from naturalization under the Immigration and 
Nationality Act of 1952, §315, 8 U. S. ©. §1426. The Supreme Court 
of Pennsylvania disagreed with the Government’s contention and affirmed 
the trial court. In re Petition for Naturalization of Browne, 180 A. 2d 
911 (Sup. Ct. Pa., May 21, 1962). 


International claims—pilot decisions of the Foreign Claims Settlement 
Commission of the United States under the Polish Claims Agreement 
of 1960? 


Camm oF PretrzaK, Decision No. PO-1, May 24, 1961. Non-payment of 
contractual obligations by the Government of Poland does not constitute a 
nationalization or other taking of property; failure to pay dollar bonds 
issued or guaranteed by it is not compensable under the Polish Claims 
Agreement of 1960. 


CLAIM oF ZAKRZEWSKI, Decision No. PO-83, July 13, 1961. A claimant 
who, at the time of filing his claim, had made a declaration of intention to 


2 Abstracted from mimeographs of the decisions supplied by the Honorable Edward 
D. Re, Chairman of the Commission. To date budgetary stringencies have prevented 
any official printing of the decisions of the Commission and its predecessor, the Inter- 
national Claims Settlement Commission. 
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become a citizen of the United States was not eligible for an award under 
the Polish Claims Agreement of 1960, due to failure to qualify as a national 
of the United States within the meaning of that agreement and the Interna- 
tional Claims Settlement Act of 1949, as amended. Continuous ownership 
of a claim by a United States national is required from the date of the 
taking to the date of the agreement. See also Claim of Meisler, Decision 
No. PO-286, April 25, 1962. 


Cram or Hare, Decision No. PO-180, December 20, 1961. Under inter- 
national law a state is not liable for fluctuations in value of its currency or 
for losses stemming therefrom so long as its measures are non-discriminatory 
between nationals and aliens. A claim based on devaluation of Polish cur- 
rency was not compensable under the Polish Claims Agreement of 1960. 


Notes on Unrrep Kinapom DECISIONS 


International agreement—conflict with later legislation—interpretation 
of the latter 


A company organized in the Republic of Ireland acquired all the shares 
of two United Kingdom companies, and by a process known as ‘‘dividend 
stripping” had very large dividends (¢.g., £174 10s per £ 1 par common) 
declared by these companies out of earnings and profits accumulated prior 
to the acquisition of the shares. The Irish company contended that these 
dividends were exempt from the British income tax under the authority 
of international agreements made between the United Kingdom and Ireland 
from 1926 to 1947 and incorporated in a 1952 provision in the revenue law. 
The Crown contended that the dividends were taxable under a 1955 Act 
directed specifically to the prevention of tax avoidance by ‘‘dividend 
stripping.” To this the taxpayer replied that the 1955 legislation should 
be construed so as to avoid conflict with international law and comity. 
This latter argument was rejected on the general ground, common to the 
several opinions, that the 1955 statute was clearly intended to apply to 
prevent a gross abuse of the revenue law and that the courts should not look 
beyond the terms of exemption as stated in the British Revenue Act as 
amended in 1955. Collco Dealings Lid. v. Inland Revenue Commissioners,® 
[1962] A. C. 1 (House of Lords, March 2, 1961). 


Extradttion—request of Israel to the United Kingdom—offense com- 
mitted in Jerusalem—effect of nature of recognition of Israeli au- 
thority in Jerusalem 


The extradition-defendant contended that the Extradition Act of 1870, 
in force between the United Kingdom and Israel under a 1960 international 
agreement, did not authorize his extradition to Israel for an offense al- 
legedly committed in Jerusalem, because the United Kingdom did not recog- 
nize de jure the authority of Israel there. The contention was rejected. 
As Israel was recognized as having de facto authority in Jerusalem, and 


3 Earlier proceedings noted in 54 A.J.I.L. 412, 899 (1960); 65 ibid. 990 (1961). 
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no other state was recognized as having de jure authority there, Jerusalem 
was ‘‘within the territory’’ of Israel within the meaning of the international 
agreement. Regina v. Governor of Briston Prison, ex parte Schtraks, 
[1962] 2 W. L. R. 976 (Queen’s Bench, May 4, 1962). 


Frenog Cases oN IMMUNITIES FROM JURISDICTION * 


Immunity of a foreign state—necessity for a finding as to the circum- 
stances surrounding the transaction 


In two cases decided together, the Court of Cassation reversed the lower 
court’s application of immunity in a snit against the Turkish state on its 
guaranty of certain bonds floated by the City of Constantinople, and af- 
firmed the finding of immunity in another involving a commercial debt 
claim against the Vietnamese state for tobacco furnished for its armed 
forees. In the first case the court found that the decision was erroneous for 
having failed to give the legal basis upon which it was decided, in a situ- 
ation where the guaranty agreement and the surrounding circumstances 
would be decisive as to immunity. In the second case, the court considered 
that the findings below clearly justified the classification of the transaction 
as one involving the state in its public, rather than in its commercial, 
capacity. Sté Bauer, Marchal et Cie c. Min. Finances Republique Turque; 
Guggenheim c. Etat du Viet-Nam, Semaine Juridique, II Jurisprudence 
(1962), par. 12489 (Court of Cassation, December 19, 1961). 


Immunity of a foreign state—Art. 169 of Code of Civil Procedure 
inapplicable to valid plea 


Raynal, discharged chef of an American officers’ club, sued its manager 
for breach of contract, and the United States intervened to assert immunity. 
The plaintiff claimed that, under Article 169 of the Code of Civil Pro- 
cedure, the defendant, in order to establish a plea of lack of competence of 
the instant court, would have to indicate what court did have competence. 
The court held that Article 169 was not applicable to a lack of jurisdiction 
arising from the immunity of a foreign state from suit. The court ex- 
plained that the immunity of a foreign state is, in effect, a plea in bar 
which requires the French judge to renounce the exercise of judicial power 
in response to the commands of international law; hence it is distinguish- 
able from rules of internal law relating to the organization of the judicial 
system. Gouvernement des Etats-Unis c. Raynal, Semaine Juridique, II 
Jurisprudence (1962), par. 12421 (Nancy, Social Chamber, May 18, 1961). 


Diplomatic immunity—‘ Minister of State” and delegate to 1948 Gen- 
eral Assembly meeting at Paris 


The defendant in a housing suit claimed immunity on the grounds of his 
official position as ‘‘Minister of State’’ in the Government of Saudi Arabia, 
his designation as a member of the Saudi Delegation to the Third (1948) 
General Assembly at Paris, his diplomatic passport, and his usual titles of 


* Suggested by Martin Domke, Esquire. Translated and digested by Covey Oliver. 
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address (‘‘excellency,’’ ‘‘minister plenipotentiary’’). These claims to dip- 
lomatiec immunity were all rejected, the court noting that the rupture of 
relations between France and Saudi Arabia did not of itself affect the 
situation. The court stressed that the defendant had the office of Minister 
of State, not of Foreign Affairs, of his government, and found the former 
office insufficient in and of itself to support the claimed immunity. His 
membership on the Saudi Delegation to the 1948 General Assembly was 
ineffectual, because the immunities given to such delegations by the French 
decree of April 26, 1947, were restricted to acts, words, and writings re- 
lated to official functions as members of delegations. The delegate im- 
munity is totally inoperative as to a private contract made before the 
session and continuing in effect after its end. The other two grounds as- 
serted were not sources of any privilege as to jurisdiction. The court 
found that the defendant had made his claims to immunity in good faith; 
hence he is not subject to the indemnity provided by Article 169 of the Code 
of Civil Procedure. Alireza c. Grimpel et autres, Semaine Juridique, IT 
Jurisprudence (1962), par. 12423 (Paris, 1st Chamber, April 28, 1961). 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1959. Tomes I, II, 
TIL (Vols. 96, 97, 98 of the Collection.) Tome I: pp. 664; Tome II: 
pp. 598; Tome III: pp. 597. Indices. Leiden: A. W. Sijthoff, 1960. 
FI. 50 each. 


The 1959 Hague Academy Lectures which, as in the previous year, fill 
three large volumes, reveal the diversity of approach and method charac- 
teristic of contemporary international law. In these volumes one is struck 
particularly by the relatively high quality of the contributions dealing 
with problems of an economic character, whether in the field of public or 
private international law; one finds in this area not only more analytic 
rigor, but also more originality and inventiveness in handling practical 
problems. In the other fields, several of the lectures are largely summaries 
and restatements of material published elsewhere; these may be useful 
to the Academy student, but they hardly warrant publication in volumes 
devoted to original scholarship. Even with this reservation, the three 
volumes as a whole will be of substantial value both to the scholar and the 
practitioner in the international legal field. 

The first of the contributions, ‘‘Money in Public International Law,” 
is by Dr. F. A. Mann of London, a practicing solicitor who has distinguished 
himself as one of the most productive and stimulating scholars in the 
international field. His lectures cover four principal subjects. First he 
deals with the legal implications of international monetary institutions 
such as the International Monetary Fund, the General Agreement on Tariffs 
and Trade, the Organization for European Economie Co-operation and the 
European Common Market. He includes an analysis of bilateral clearing 
and payment agreements and the arrangements for currency areas such 
as the sterling area. The second main heading covers the conventional 
international law of money, such as treaty obligations providing for con- 
sultation and co-operation in maintaining monetary stability. He shows 
the difficulties in definitions of ‘‘convertibility,’’ ‘‘current transactions’’ 
and ‘‘exchange restrictions.” His third principal subject is entitled 
“Monetary Sovereignty and State Responsibility” and deals with cus- 
tomary international law. He discusses the Norwegian Loans case and has 
some interesting comments on the problems of vested rights and abuse of 
rights in regard to monetary legislation. His final heading is ‘‘Monetary 
Law and Inter-State Obligations,” which deals with questions of deter- 
mining the money of account, the principle of ‘‘nominalism,’’ revaloriza- 
tion, gold clauses, problems of payment conversion and rate of exchange. 
The lectures are noteworthy for their clear and concise treatment of a 
complex series of problems, and they constitute a solid contribution to 
the clarification of important questions increasingly faced by international 
lawyers in this field. 


1114 
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The legal problems of international economic activities are also the sub- 
ject of lectures by Professor A. P. Sereni, an Italian and American scholar 
well known for his previous contributions to both public and private inter- 
national law. In contrast to Dr. Mann, Professor Sereni lays stress on 
the municipal law of states, and is of the opinion that national law is 
generally better suited than international law for the regulation of the 
status and transactions of international economic institutions. By the 
latter term he includes all public and private ‘‘corporate entities which 
are engaged in economic activities not limited in scope to the territory of 
a single state.’ His lectures are devoted mainly to an analysis of the 
problems of choice of law arising out of the activities of these institutions. 
He is skeptical of proposals to determine applicable law by reference to 
‘common principles’’ or ‘‘general principles of law recognized by civilized 
nations.’’? He also considers it premature to attempt codification or unifica- 
tion through international agreements, but he does propose drawing up 
sets of standard rules and provisions to be incorporated in different types 
of agreements and other instruments to be used by the international 
economic institutions. It is surprising that he does not mention the work 
done in this field by the European Economie Commission, which has been 
described by L. Kopelmanas and Peter Benjamin in several informative 
articles. 

The third contribution is a series of lectures by Professor Alan Philip of 
Copenhagen on the five Scandinavian conventions relating to private 
international law. These conventions are of special interest because, unlike 
other multilateral treaties in this field, they have been drafted to fit the 
specific substantive law of the individual Scandinavian countries in an 
attempt to bring their laws into mutual harmony. Professor Philip sug- 
gests that the methods and techniques used in preparing these conventions 
should be of general interest to non-Scandinavian lawyers, particularly 
in showing how solutions can be reached between countries following the 
principle of nationality and those adhering to the principle of domicile. 
The lectures will surely be of great utility to lawyers working with similar 
problems and to scholars engaged in drafting new conventions on conflicts 
of law. 

‘General Principles of International Responsibility According to Doc- 
trine and Cases” is the title of the lectures given (in French) by the late 
Professor Hildebrando Accioly of Brazil. Professor Accioly succinctly 
covers virtually the entire field of state responsibility, summarizing with 
disarming lucidity the main concepts and principles expressed by leading 
scholars, but presenting only a fragmentary account of the case law 
promised by the title. While maintaining the traditional Latin American 
position opposed to a higher standard of protection for foreigners, Pro- 
fessor Accioly, like Garcia-Amador, qualifies this by asserting the responsi- 
bility of states to accord all persons, whether foreigners or nationals, the 
basic human rights recognized by international ‘‘declarations.’’ 

A French professor, Yvon Loussouarn, also contributes a series of lec- 
tures in private international law, his subject being the ‘‘Condition of 
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Corporations in Private International Law.’’ The lectures contain an 
historical account of the cases and doctrine on nationality of corporations, 
and deal in some detail with the problem of change in nationality. In a 
second part there is an examination of the problems raised by the activity 
of corporations on the international level and the attempts to reach solu- 
tions through conventions and judicial application. 

The field of sociology of international law is explored by Dr. Antonio 
Truyol y Serra, Professor of the Universities of Madrid and Lisbon, under 
the broad title of ‘‘Origins and Structure of International Society.’’ The 
lectures deal both with the historical development of national states and 
with the forces that influence international relations. In contrast to much 
of contemporary writing, little is said about the significance of nuclear 
weapons and population pressures in international relations; the emphasis 
is placed rather on the religious, spiritual, intellectual and cultural in- 
fluences, an area which has perhaps been unduly neglected by present-day 
legal scholars. 

Volume II opens with a study on the ‘‘Fisheries Convention of 1959” 
by Professor André Gros, Legal Adviser of the Quai d’Orsay and repre- 
sentative of France at the Geneva Conference on the Law of the Sea of 
1958. The lectures summarize the historical, scientific and economie con- 
ditions relevant to the convention, the specifically legal provisions and the 
relation of the convention to state practice. Professor Gros is well pleased 
with the convention, considering that it meets both the demands of the 
‘‘ progressives’ for new rules in the interests of conservation as well as 
the desires of the ‘‘conservatives’’ for maintaining and harmonizing the 
rights of states. His optimism is qualified, however, by his apprehension 
that the demands of the littoral states for larger areas of exclusive domain 
—a subject still unregulated by treaty—imperils the success of the 
Convention on Fisheries. 

Judge Ricardo J. Alfaro, presently Vice President of the International 
Court and one of the outstanding jurists and statesmen of Latin America, 
discusses a subject with which he has been closely identified: ‘‘The Rights 
and Duties of States.’ Judge Alfaro is one of a distinguished group, 
starting with Jeremy Bentham in 1789, who have dedicated themselves 
to the task of formulating a single succinct and ‘‘precise’’ document of 
principles covering the whole field of international relations. His lectures 
show the degree to which this task has preoccupied private and public 
organizations dealing with international law. Judge Alfaro does not share 
the illusion, which he attributes to Bentham, that the adoption of a code 
of this kind would be sufficient to ensure international peace, but it is ap- 
parent that he considers that formulation on a highly general level of 
agreed precepts similar to those already contained in the Charter of the 
United Nations would influence national conduct. However, his own 
account indicates that the process of formulation of ‘‘rights and duties” 
has become a syntactical exercise which has done little to make the prin- 
ciples more specific and precise, and which has almost completely ignored 
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the institutional means for translating these highly abstract norms into 
effective decisions. 

Francis Vallat, Legal Adviser of the British Foreign Office, discusses 
under the heading of ‘‘The Competence of the General Assembly’’ several 
major issues of United Nations law: the significance of practice in Charter 
interpretation ; the relation of the General Assembly and the International 
Court; the limits on Assembly competence; the peace-keeping rôle of the 
Assembly, and lastly, the attitude of the International Court toward in- 
terpretation of the Charter. The analysis reflects the author’s réle as an 
experienced delegate and legal adviser sympathetic to flexible interpreta- 
tion, yet aware of the risks in accepting practice as decisive in all cases. 
Although the subjects he deals with have been often described in accounts 
of United Nations developments, and are certainly familiar to the student 
of international organization, Vallat has skillfully and with deceptive 
simplicity included a number of observations which neatly summarize 
basic legal questions and dispel the fog that has often surrounded the 
subject. 

“The Rights of Man and International Relations’’ is the broad subject 
chosen by Professor Ernest Hamburger, who was for many years a senior 
official in the Division of Human Rights of the U.N. Secretariat and well- 
known for his scholarly contributions to the study of constitutional law in 
Germany and France. That conceptions of human rights and inter- 
national relations have reciprocally involved one another since 1789 is 
demonstrated by Professor Hamburger in a comprehensive historical analy- 
sis of changing developments in the field of human rights. Despite their 
wide sweep, the lectures include a number of specific points especially re- 
lating to constitutional and treaty provisions in the 19th century which 
should be of interest to students of human rights. 

The final contribution in Volume II is a systematic exposition of ‘‘Prin- 
ciples of Private International Law’’ by the leading French scholar in 
this field, Professor Henri Batiffol of Paris. After an introductory analy- 
sis of methodology, Professor Batiffol discusses the co-ordination of internal 
law; then the co-ordination of rules of private international law; and 
lastly, in some detail, the ‘‘opposition of nationality and domicile.’’ Al- 
though the lectures are relatively brief, they encompass the major issues 
of principle, and on many points bring out subtleties and insights which 
only a master of the subject can do. 

Volume III opens with a nearly 300-page treatise by Professor Quincy 
Wright entitled ‘‘The Strengthening of International Law.’’ Containing 
15 chapters and somewhat over 100 subsections, the lectures are a distilla- 
tion of Professor Wright’s analytic and programmatic ideas on virtually 
every significant aspect of contemporary international law. He wears his 
extraordinary learning lightly, but it is evident from his pointed illustra- 
tions that there is a wealth of erudition and a hard substratum of fact 
beneath his conclusions. Professor Wright is not one to ride doctrine too 
hard; for him, international law is not a theory but a practical method of 
dealing with international relations, and no doctrine ‘‘has the eel of truth 
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by the tail.’ But he does not permit skepticism and pragmatism to 
‘weaken his conviction that a strengthened legal order is an essential and 
feasible alternative to the insecurity of a ‘‘jungle world.’’ 

The practicality of international law, albeit in a specialized arena, is 
brought out in the series of lectures entitled ‘‘The International Legal 
Aspects of the Operation of the World Bank’’ by the Bank’s distinguished 
` General Counsel, Dr. Aron Broches of The Netherlands. Dr. Broches 
concerns himself with what he calls the ‘‘external’’ law of the Bank, which 
in the main refers to the problems involved in its loan and guarantee 
agreements. Because the Bank is an ‘‘executive’’ institution engaged in 
operations, it has had to deal with a number of practical problems in a 
complicated legal framework which have required a hard-headed and 
often creative use of legal techniques and concepts for novel situations. 
- Although the subject may appear of interest chiefly to specialists in World 
Bank affairs, Dr. Broches’ wide erudition and practical understanding 
illuminate a much wider range of questions so that both the general scholar 
and the practitioner in international matters cannot fail to be enlightened. 

The last two contributions in Volume III both deal with subjects which 
have been extensively discussed in recent literature. The first is on the 
controversial problem of ‘‘The Effects of Nationalization Abroad,” by 
Professor Fritz Münch, Director of the Berlin Department of the Max 
Planck Institute of Foreign Public and International Law. Although 
Professor Miinch’s conclusions are not novel, they are a useful survey of 
recent developments and opinions, and are presented with clarity and 
welcome brevity. 

Professor Rolando Quadri of the University of Naples deals with the 
currently fashionable subject of ‘‘International Space Law’’ in the tradi- 
tion of Italian legal positivism, laying stress on juridical analysis rather 
than political objectives. Professor Quadri shows a refreshing lack of 
reverence for the pieties of the subject, and is critical both of high-sounding 
governmental declarations and legal commentaries. His observations are 
frequently incisive and trenchant, although one wishes that he were a little 
more positive about solutions to the problems he poses. 


Oscar SCHACHTER 


Diritto Internazionale. Vol. III: Relazioni Internazionali. By Angelo 
Piero Sereni. Milan: Dott. A. Giuffrè, 1962. pp. xvi, 1227-1565. L. 2500. 


Professor Sereni’s treatise on International Law consists of four parts 
covering five volumes. The first part, Vol. I (pp. 1-232 (1956)), reviewed 
by this writer in this JourNAL,’ is the general part. The second part, deal- 
ing with the subjects of international law, consists of two volumes: Vol. II 
(pp. 235-770 (1958)), also reviewed by this writer in this JOURNAL! treats 
of states; Vol. ITI (pp. 771-1225 (1960)) treats of international organiza- 


1 Vol. 61 (1957), pp. 441-443. 2 Ibid., Vol. 58 (1959), pp. 199-201. 
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tions (reviewed in this JOURNAL by Professor Sohn). This scheme also 
shows the way in which the author tries to solve the problem of presenting 
the totality of present-day international law as a system. The first three 
volumes, the author tells us, show the subjects of international law in their 
structure, so to speak, from a static point of view. The third part (Vol. 
IV), here reviewed, dealing with international relations, begins the study 
of states and international organizations from a dynamic point of view. 
The fourth part (Vol. V), treating international conflicts, will complete 
the treatise. 

The author’s intention is to produce a practical work, based primarily 
on reality revealed in practice and international jurisprudence, without 
ignoring the historical background and theoretical problems. His effective 
use of the practice of states and international organizations, of the de- 
cisions of arbitral tribunals and international courts, his wealth of litera- 
ture, his completeness, and inclusion of the most recent problems and 
developments in international law, make his treatise a very up-to-date 
and interesting work. In matters of international law, also, his knowledge 
of both the common law and of Roman law does him excellent service. 

The first part of the present volume deals with the ‘‘co-existence’’ of 
states. While correctly rejecting the natural-law theory of the ‘‘inherent’’ 
rights of states, and stating that general international law places no duty of 
all-out co-operation on states, there are principles of general and particular 
international law which oblige states to respect, by omission and commission, 
the existence and independence of other sovereign states. General interna- 
tional law, the author states, prohibits the all-out use of armed force against 
states in times of peace; here the use of armed force is only allowed on the 
basis of a particular right recognized by international law. On the other 
hand, under general international law, there is an unlimited right to go to 
war not only in self-defense, as a sanction for the violation of a right, but 
also for the sake of political interests. Sereni explains this ‘‘apparent con- 
tradiction’’ by saying that to gain this unlimited right to the use of armed 
force one must go to war and observe the laws of war and neutrality. We 
believe this explanation is inadequate, particularly in the light of the am- 
biguity of the concept of ‘‘war’’ under general international law and of 
the uncertainty of the dividing line between ‘‘war’’ and ‘‘methods short of 
war.” The real explanation is that international law, as a weak and primi- 
tive law, was simply unable to deal with the problem of war; war was a 
frontier problem; the law tried to regulate the jus in bello, but left the jus 
ad bellum unlimited, not from any policy consideration but faute de mieux. 
As Kelsen has pointed out, a legal order which allows the unlimited use of 
armed force against other subjects of the same legal order is not only 
primitive, but hardly a legal order at all. It was therefore strictly logical 
that modern development first of all tried to restrict and to eliminate all 
unlimited use of force in international relations, whether called war or not. 
Naturally the author gives a complete exposé of the present law under the 
United Nations Charter. Of particular interest is the author’s searching 


8 Ibid., Vol, 55 (1961), pp. 1015-1016. 
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examination of the principle of non-interference in the domestic and inter- 
national affairs of another state, and especially of the difference between 
“‘non-interference’’ and ‘‘non-intervention’’ in the law of the Organization 
of American States. 

The second part of the volume deals with acts, including illicit acts, of 
states and international organizations. In Chapter 30 the author starts 
with a general theory of facts, acts, organs, imputation and legal effects of 
imputation. In this general theory Sereni is close to the Vienna School of 
international law. Chapter 31 deals in a very detailed fashion with ‘‘uni- 
lateral acts,’’ an often neglected subject, particularly notification, recogni- 
tion, protest, renunciation, and authorization. His comments on the im- 
portance of time, prescription and acquiescence are very interesting. 

Chapter 32 deals with plurilateral acts, collective acts (here interesting 
notes, following Mme. Bastid, on acts of ascertainment, declarative acts and 
programatic acts—so-called ‘‘declarations of intention’’). Chapter 33 pre- 
sents a full-fledged theory of international treaties; this section is very rich 
and up to date. The author is correct in rejecting the former theory of 
“contractual” and ‘‘legislative’’ treaties; he holds rightly that the treaty 
is a procedure for the creation, modification and extinction of rules of gen- 
eral and particular international law. Nevertheless, in introducing the 
distinction between particular and general rules, one should distinguish be- 
tween treaties, whether bilateral or multilateral, creating special rules, and 
those, whether bilateral or multilateral, creating general international prin- 
ciples or even constitutions of regional or quasi-universal organizations. If 
that is done, then some of the distinctions made by the author between con- 
tract and treaty will lose their importance. Contracts in municipal law also 
create rules, mostly individual ones; on the other hand, there are examples 
in modern labor law of private contracts creating general rules. All the 
many problems of the international law of treaties, on which the Interna- 
tional Law Commission is now working, are investigated in this book with 
great comprehension and in an up-to-date manner. Finally, Chapter 34 
presents a complete treatment of illicit acts and of the so-called responsi- 
bility of states. 

We congratulate the author on this fourth volume of his treatise. Never- 
theless, scientific honesty demands that we also express our profound regret 
that the author, however American, has remained in one fundamental point 
so much Italian, namely, in the retention of the dualistic doctrine. How 
much harm this has done to his work will be shown when the completed 
work is before us. 

Joser L. Kunz 


Field Administration in the United Nations System. The Conduct of In- 
ternational Economic and Social Programs. By Walter R. Sharp. New 
York: Frederick A. Praeger, 1961. pp. xiv, 570. Index. $9.50. 


Professor Sharp’s book provides the first study of the entire process of 
United Nations management of overseas field programs from the point of 
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view of the scholar trained to identify the methodology of public adminis- 
tration as part of an orderly discipline. He describes the United Nations 
system for providing economic and social aid as a ‘‘congeries of quasi- 
autonomous agencies bound together loosely by freely consented but weakly 
sanctioned agreement and inter-secretariat consultation.” In his study of 
administering the aid programs Professor Sharp reports on some of the 
political factors and special characteristics of the United Nations system as 
these affect the process of international administration and must be eon- 
sidered in the judgment of whether it has worked well or poorly. It is 
refreshing to find in this book a well-documented and satisfactorily complete 
analysis of these very complex international operations. It provides a 
framework as well as a penetrating insight into international administration 
which has hitherto been unavailable to the student who attempts to ex- 
plore the voluminous documentation flowing from the confusing array of 
United Nations organizations and programs. 

The full title, Field Administration in the United Nations System: The 
Conduct of International Economic and Social Programs, gives a better 
idea of the scope of this work, as it is more than simply a study of field 
administration. The chapters in Parts I and II are descriptive of the field 
organization patterns of each of the international agencies co-operating in 
the Expanded Program of Technical Assistance (EPTA) through the Tech- 
nical Assistance Board (TAB). The field staffing arrangements and the 
problems of headquarters-field relationships which have developed over the 
decade as a result of the expansion of these operations provides an insight 
into the manner in which the structure of international organs can be 
altered to meet new demands. These chapters provide an appreciation of 
the political aspects of policy decisions which exist as the background for 
organization and management problems in the international aid program. 
The excellent chapter on the ‘‘human element,’’ which reviews the prob- 
lems of recruiting, assigning and managing the several thousand persons in 
the field staff, might have benefited from references to the judgments of the 
United Nations Administrative Tribunal. Reference to decisions of the 
Tribunal regarding the staff of UNICEF, TAA, UNWRA, and TAB, as well 
as other judgments of the Tribunal defining principles of administrative 
practice, would have fortified the author’s opinion in his comment that the 
tendency of the overseas staff to regard themselves as ‘‘the forgotten 
children’’ is probably an exaggerated view. 

Part III dealing with the Program Process provides a succinct account 
of programing by the agencies and its impact on national policies and ad- 
minstrative practices. Regional and country projects are described to il- 
lustrate these effects, along with an evaluation of the interrelation of United 
Nations to bilateral and other multilateral aid programs. The author has 
earefully surveyed a significant part of the total field operations and has 
been able to identify and document trends and unresolved problems in this 
developing field of international relations. 

In the chapters dealing with headquarters-field relationships, Professor 
Sharp’s study brings the developments to 1959. The descriptive chapters 
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(in Part II) provide the basis for his searching analysis of ‘‘a proper ad- 
justment between centripetal and centrifugal pulls in programme-making 
and administration,’’ which form the core of the concluding section. The 
suggestions for further rescarch in the Appendix are timely in light of the 
United Nations General Assembly Resolution 1709 (XVI) of December 19, 
1961, which requested the Secretary General to ‘‘take immediate steps 
toward implementing fully the policy of decentralization through appropri- 
ate administrative arrangements.’’ Similarly the creation in 1961 of a new 
clearing-house instrument, the Industrial Development Center and the pro- 
posed United Nations Capital Development Fund will add to the chal- 
lenges facing the scholar dealing with the dynamics of international 
administration. 

The final chapter, ‘‘The Road Ahead,’’ examines the postulate that any 
increase in the trend toward the greater use of United Nations machinery 
as an instrumentality through which public aid programs will be channeled 
requires some hard thinking about United Nations administrative organiza- 
tion, especially regarding integration at both the center and the field levels 
of operation. Wauias J. Bruce 


Consular Law and Practice. By Luke T. Lee. New York: Frederick A. 
Praeger; London: Stevens & Sons, Ltd., 1961. pp. xxii, 431. Index. 
$17.50. í 


The book is a scholarly study on consular practice and law in the modern 
age, particularly as affected by the political, social and economie changes 
of the past three decades. It is divided into five parts: an introduction, 
consular functions, privileges and immunities, consuls in time of war, and 
recent trends of the consular institution. 

The author has performed a remarkable task of assembling an impressive 
amount of information and presenting it in a clear manner for easy reading. 
He considers the various rules, their rationale and application in divergent 
state practice as reflected in general or customary international law, munic- 
ipal law, treaties, judicial decisions, consular regulations and instructions, 
doctrine and draft codes. While certain consular functions under interna- 
tional custom or usage, such as protection and promotion of trade, super- 
vision of shipping, assistance to warships, and the protection of nationals, 
are firmly established, there is no agreement on the nature and extent of the 
rest of the consular functions. States are not in agreement on whether 
consular functions should be defined in accordance with municipal law or 
whether they should be exhaustively defined in multilateral conventions and 
by codification. 

The observations and suggestions of the author are sober and judicious. 
Distinct patterns in consular practice are emerging in certain regional and 
other groups of states. The customary international practice in the ac- 
quisition of consular status by the issuance of a commission by the sending 
state and the receipt of an exequatur or authorization from the receiving 
state is now varied by the Soviet treaty practice requiring the prior consent 
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of the receiving state before the actual appointment of a consul, similar to 
the diplomatic practice of obtaining agrément for the head of a mission. 
On the highly controversial question of termination of consular status and 
unrecognized governments, the author concludes that in logie and practice 
an unrecognized regime in de facto control of a territory has the same right 
as the ‘‘recognized regime” at all times to withdraw its consent to a person 
exercising consular functions within that territory. The undesirable trend 
in expelling consuls not for personal fault but because of political reasons 
or retaliation is deplored. With respect to estates involving aliens, there 
is emerging an additional basis for a consul’s intervention, namely, the 
nationality of the beneficiary irrespective of the nationality of the decedent. 
In the reviewer’s opinion the consul’s réle in probate proceedings should 
be analyzed in relation to the legal requirement of notice. 

The author concludes that, notwithstanding the East-West ideological and 
economic conflicts and with due allowance for the Communist state owner- 
ship of property and state monopoly of trading, et cetera, there exist basic 
similarities in the consular practice of the Communist and the Western 
nations and that there has been no alteration in the basic features of 
consular institutions. 

Without intending to detract from the fine qualities of the book, a 
caveat should be noted with respect to technical legal matters. It is not 
precisely clear at times whether a particular rule or state practice discussed 
is declaratory of, or in derogation from, general or customary international 
law. Also, sometimes a general discussion may be misleading because of 
incompleteness. For example, in discussing the law of the United States 
(p. 146), while it is generally true that treaties constitute a part of the 
supreme law of the land, it is also true that later inconsistent legislation 
may supersede prior treaty provisions. A vexing practical situation may 
result in which there is an outstanding international legal obligation which 
cannot be honored under the domestic law. Similarly, the author discusses 
(pp. 100-103) the desertion of certain Spanish sailors under the 1902 
Treaty with Spain and the Spanish consul’s réle in connection therewith. 
There is also involved, but not discussed, a vexing legal problem. Article 
XXIV of that treaty in question continues to apply to naval deserters, but 
there are no express statutory procedures implementing it in United States 
law for the apprehension and return of such naval deserters. 

Concerning consular privileges and immunities, while the reviewer can 
agree in principle with the author’s views on the functional approach, fur- 
ther discussion of legal problems in the application of the principle is 
limited. The author states that if an act ‘‘is performed by a consul in the 
performance of his official functions, he should be exempt from local juris- 
diction,” and that the Girard case should be applied in determining what 
acts constitute the performance of official duties. The determination of 
official duty status in military matters is controversial in the absence of 
express agreement. Who makes the conclusive authoritative determination 
whether a particular act of a consul was done in the performance of official 
duty? The consul, the sending state or the local courts? In the reviewer’s 
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opinion, the preferred rule should be that consuls are amenable to the juris- 
diction of the local court as a matter of procedure, and if the court decides 
that the act in question was done in the performance of official duty, the 
consul would not be personally liable as a matter of substantive law. 
Parenthetically, the United States consular regulations in ‘‘2 FSM” dis- 
cussed in the book are now contained in ‘‘7 FAM,” new Foreign Affairs 
Manual on Special Consular Services. 

The present book makes a distinct contribution to the knowledge and 
literature on the subject. Because of its merit it should prove valuable 
to all teachers and students in international law, international relations and 
political science. It would also constitute an extremely precious source 
of information for consular officials, foreign service officers and others 
who, for practical reasons, have to familiarize themselves with consular 
functions. : 
Tomas T. F. Huana * 


Curso de Derecho Internacional Público. Vols. I and II. By Eduardo 
Jiménez de Aréchaga. Montevideo: Centro Estudiantes de Derecho, 1959 
and 1961. Vol. I: pp. ii, 279; Vol. II: pp. xix, 280-793. $15.00. 


The Law Students’ Center of the University of Uruguay, in undertaking 
to publish this work, continues its tradition of making available the basic 
course texts of the instructional staff of the Law School. The author, who 
occupies the international law chair at Montevideo and has just been re- 
elected to the International Law Commission of the United Nations, is a 
well known member of the Society. He has published in this JOURNAL and 
elsewhere in English, and has lectured at The Hague. His last book, 
Derecho Constitucional de las Naciones Unidas, was published in Madrid in 
1958 and widely acclaimed.1 He serves his country often in responsible 
positions of diplomacy and state. Thus, this textbook for the standard re- 
quired year in the Latin American curriculum appears as the maturation 
of an already distinguished career of research, experience and teaching in 
the field. 

Dr. Jiménez’s over-all syllabus for the course is rather orthodox, but his 
discussion is fresh and timely, even though he dips frequently into the 
classics in all languages for the identification or representation of a par- 
ticular position. The continuous appearance in the notes of foreign writers 
(French, Russian, Italian, American and others) with citation of their 
recent works is something not often seen in English-language counterparts. 
The leading cases are, of course, worked into the analysis and cited. There 
is manifest fairness and breadth; all schools are heard. Particularly well 
balanced are his chapters on the relationship between international and 
municipal law—‘‘The Problem of the Autonomy of Legal Orders” (pp. 
179-205) and the ‘‘Problem of the Hierarchical Relationship Between the 
Two Systems” (pp. 207-243). Volume I is subtitled ‘‘General Theory”’; 


* The opinions expressed herein should not be attributed to the Department of State. 
1 Reviewed by C. Q. Fenwick in 54 A.J.I.L. 445 (1960). 
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Volume II, ‘‘The States and Their Domain.’’ At a later date a third and 
final volume should appear to complete the subject matter. 

It is always instructive to see United States (and other major Power) 
practice and policy scrutinized by a responsible specialist who stands at 
some distance, without hostility or his own axe to grind. Examples in this 
work are: the illustrations and discussion in connection with recognition of 
governments, belligerency and insurgency (pp. 321-868), the treatment of 
air and ‘‘radioelectric’’ jurisdiction (pp. 711-793), and the presentation on 
territorial waters, contiguous zones and continental shelf (pp. 549-638) and 
on the high seas, fisheries and conservation of sea resources (pp. 639-710). 
Recent developments, such as the Geneva Conferences, are expounded in de- 
tail, including quotations from documents and from the positions taken by 
various states. l 

Even international law courses almost invariably devote considerable at- 
tention to problems bearing directly on the country of the students being 
trained. Although a provincial outlook is always the danger, student 
motivation and colleague respect may be in direct relationship to the 
amount of such local application the international law professor can demon- 
strate. In this text this ‘‘necessity’’ is present chiefly in the section on 
international boundaries (pp. 431-483), elevated to independent chapter 
status but dealing—excecpt for about a page of introduction—only with 
Uruguay’s frontiers. Major space is accorded the Rio Plata system (pp. 
512-523) in the chapter on ‘‘Dominio Fluvial,” but only after an ample 
examination of the topic generally, and illustrations from other parts of 
the world. 

Every international law collection should include a recent statement of 
the field by a Latin American. This text, though incomplete, is recom- 
mended as most able and most respectable. 

Rosert D. HAYTON 


Progress în Nuclear Energy. Series X: Law and Administration. Vol. 1. 
Edited by Herbert S. Marks. London and New York: Pergamon Press, 
1959. pp. xiii, 994. Index. $26.50. 


This fine volume is a tribute to the editorial efforts of the late Herbert 
S. Marks, whose death was a grievous blow to those who had been privileged 
to work with him on legal aspects of nuclear energy. The one-time Gen- 
eral Counsel of the United States Atomic Energy Commission has assembled 
a collection of leading articles and national legislation which affords a rich 
` panorama of developments in the fast-moving atomic area. 

The work is divided into two parts or ‘‘volumes’’ dealing with law and 
administration. The first part consists of eleven chapters or papers: by 
recognized authorities, of which four deal with atomic energy law and ad- 
ministration in the United States, one with the atomic energy approach 
adopted by the United Kingdom, five with the various forms of interna- 
tional co-operation in this field, and a final paper with a proposal for 
nuclear power development in Israel. 
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Part (or ‘‘Volume’’) II, which is, in turn, divided into two parts, is a 
compilation of the laws and decrees adopted by twenty-five representative 
countries, accompanied by an introductory, explanatory commentary, which 
is helpful to an understanding of the legislation itself. In many instances 
- these commentaries constitute short, separate papers of a specialized nature. 

To select one example, the French legislation is introduced by two brief, 
but informative, discussions of ‘‘ Liability for Atomic Incidents in France” 
. by Pierre Lepaulle, and ‘‘The Atomic Energy Commission’’ by Jacques 
Martin. Part II of ‘‘Volume”’ II reproduces the texts of various multi- 
lateral treaties, bilateral agreements and documenis relating to the agencies 
discussed in the papers of ‘‘Volume’’ I. The papers comprising the first 
part of the volume are of a high order of scholarship, and provide within 
a space of 277 pages a highly useful monograph on nuclear energy legal 
and administrative problems. 
The volume opens, appropriately, with Mr. John Palfrey’s study of 
“ Atomic Energy Law in the United States,’’ which is not only an exposition 
of its development, but also a critical reappraisal of Congressional, Execu- 
tive and public attitudes then dominant. This is followed by Mr. William 
Krebs’ survey of ‘‘ Activities of U. 8. State Governments in Atomic Energy 
Affairs,” dealing with the efforts of the then 48 States to assume regulatory 
responsibilities in the protection of the public from radiation hazards. Mr. 
Krebs’ exposition has been overtaken by a 1959 amendment to the Atomic 
Energy Act and developments thereunder, authorizing the exercise by the 
several States of regulatory functions previously within the exclusive prov- 
ince of the Atomic Energy Commission. One of the best, as well as most 
concise, papers in the collection is Mr. Arthur Murphy’s treatment of ‘‘Li- 
ability for Atomic Accidents-and Insurance against Them,’’ a subject which 
continues to receive a high priority of consideration on the national ag well 
as international level. Recognition that the consequences of nuclear catas- 
` trophes could not bè handled satisfactorily on a purely local basis has al- 
ready led to the conclusion, on July 29, 1960, of an OHEC Convention on 
Third Party Liability, and the formulation of further drafts by the IAEA 
on this subject as well as on the liability of nuclear ship operators. 

The subject of ‘‘Patents on Inventions in the Field of Atomic Energy” is 
competently handled by Mr. Oscar Ooms, a distinguished patent lawyer, 
whose study explains, while wryly lamenting, the legislative motivation 
which introduced into the law a departure from traditional treatment of 
patent rights. Mr. Blom-Cooper’s survey of United Kingdom atomic energy 
legislation furnishes a provocative contrast to the esoterie course which 
United States concepts of controls and restrictions gave to the development 
of this new source of energy, so well described by Mr. Palfrey. 

Five of the remaining six chapters are devoted to a review of the prin- 
cipal agencies and arrangements for international co-operation in the peace- 
ful use of atomic energy. EURATOM is lucidly discussed by Michel 
Gaudet; The OEEC European Nuclear Energy Agency, by Pierre Huet; 
The Statute of the International Atomic Energy Agency, by Max Isen- 


1 Reprinted in 55 A.J.I.L. 1082 (1961). 
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bergh; the work of that Agency’s First General Conference, by Jerry 

Weinstein ; and the United States bilateral program by Robert Von Mehren. 

In the final chapter—which this reviewer found out of place in the publi- 
eation—Mr. Philip Sporn discusses, in the light of current conventional 

fuel costs and other factors, a suggested program for nuclear power 

development in Israel. 

Unhappily, as Mr. Marks’ penetrating introduction attests, the dizzying 
‘Progress in Nuclear Energy” only accents more sharply the defeated 
hopes and frustrations which history has left in the wake of efforts to 
achieve sanity in the international control of nuclear weapons. With the 
stakes so high for all nations and the menace to mankind so real, success or 
failure in resolving this maddening dilemma of our generation may well 
be the measure of man’s right to continued existence. 

Auwyn V. FREEMAN 


La Corte di Giustizia delle Comunità Europee. By Alessandro Migliazza. 
Milan: Dott. A. Giuffrè, 1961. pp. 459. Index. L. 2600. 


The Court of Justice of the European Communities and its predecessor, 
the Court of Justice of the European Coal and Steel Community, have been, 
since their creation, an irresistible center of attraction for scores of scholars 
in the field of law and its sister disciplines. Obviously, a study of a court of 
such stature may be approached from a wide range of perspectives. Pro- 
fessor Migliazza, who holds a chair at the University of Urbino, has chosen 
to remain in the rarefied atmosphere of the strictly juridical end of the 
spectrum and has focused chiefly on the systematic and conceptual aspects 
of his subject, rather than on the problems of ideology, policy and, last, but 
not least, political prudence facing the statesmanship of the Court. As a 
result his book might appear to some readers of the JOURNAL to be dry and 
seantily nutritious, if not indigestible, fare. Actually, however, the rigor- 
ously analytical and technical framework of his study serves to underscore 
the institutional singularity and the functional uniqueness of the tribunal 
in question, as well as the variety of responsibilities which are entrusted to 
its judicial wisdom. 

After an introductory chapter centering on the general characteristics of 
the Court, Professor Migliazza analyzes the nature and categories of its 
functions and the ambit of its jurisdiction in general (Chapters II and III). 
The Court is a court of limited jurisdiction and, according to the author, 
the contours of this jurisdiction are determined by resort to two basie pro- 
cedural notions: action and controversy. In other words, the scope of the 
Court’s adjudicatory functions and powers is the composite result of a 
catalogue of specified actions enumerated in the three governing treaties, 
and of a circumscribed group of controversies, likewise to be gleaned from 
the organic instruments. The questions of who are the proper parties, what 
kind of relief is available, and what are the substantive and procedural re- 
quirements for resort to the Court are examined in detail in the light of 
the fundamental bifurcation (Chapters IV and V). The presentation then 
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turns to the procedure before the Court, including the process of proof 
(Chapters VI and VII). A separate chapter is devoted to proceedings for 
annulment of unauthorized acts performed by the Community organs, a 
jurisdiction which is roughly comparable to that traditionally exercised 
by the Anglo-American courts upon a writ of certiorari and which, at least 
so far, has been the mainstay of the work of the Court. This discussion, 
which forms the longest chapter in the book, is followed by an analysis of 
the rôle and attitudes of the Court in the interpretation of the governing 
organic treaties. The concluding portion analyzes the varying position of 
the Court vis-à-vis the other governmental organs in each of the three 
Communities and its status in the legal systems of the individual Member 
states, 

As this account of the content of the work indicates, the author has en- 
deavored to present a comprehensive, systematic and doctrinal analysis of 
the legal status and functions of the Court. He has taken careful account 
of the emerging decisional law as enshrined in the mounting number of 
opinions handed down by the Court? and of the copious Italian and foreign 
literature on his topic. Scholars interested in, and practitioners faced with, 
problems of that sort will certainly benefit from the author’s careful and 
penetrating, though often quite formalistic, exegesis. 

STEFAN A. RIESENFELD 


Fragen der Nichtigkeits- und Untätigkeitsklagen nach dem Recht der Euro- 
päischen Gemeinschaft für Kohle und Stahl. By A. Bonaert, F. M. Fro- 
- wein, J. Galland, M. J. R. Houben, F. Michotte, H. A. Wieacker. Frank- 
furt-am-Main : Vittorio Klostermann, 1961. pp. 136. DM. 18.50, paper. 


The Treaty establishing the European Coal and Steel Community grants 
Member states and enterprises the right to contest administrative acts of the 
Community (suit for annulment) and to seek declaratory relief when the 
Community institutions have failed to act in violation of a treaty mandate 
(suit for inaction). The present study by a group of well-known Euro- 
pean lawyers undertakes to review these treaty provisions in the light of 
the case law of the Community’s Court of Justice. 

The study is in five parts. First, the authors inquire into the nature of 
the decisions of the High Authority, the Community’s executive organ, 
which may be subject to a suit for annulment; the inquiry is important 
because the treaty gives enterprises a much narrower right of appeal if the 
decision were ‘‘general,’’ t.e., in the nature of general legislation, than if 
it were ‘‘individual,’’ i.e., an administrative act directly concerning them. 
The second and third parts of the study review two of the four grounds on 
which an appeal may be based: violation of procedural requirements and 
misapplication of power (détournement de pouvoir). The fourth part of 
the study concerns the Court’s power to review the economic facts and 
circumstances underlying the contested administrative act, that is, the ques- 
tion whether the Court may only review the lawfulness of the act or may 


1 See note reviewing published decisions of the Court in 56 A.J.I.L. 724 (1962). 
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make an independent evaluation in the exercise of pleine juridiction. The 
last part reviews the cases in which a suit for inaction has been brought. 

This volume is No. 15 of the same series of publications of the Institut 
fir Auslindisches und Internationales Wirtschaftsrecht in which Professor 
Steindorff’s now classic comparative analysis of the suit for annulment ap- 
peared in 1952.4 In this respect, the present volume is a supplement, re- 
evaluating prior analysis in the light of the case law. This is done in the 
study by subdividing each part into (1) an account of the relevant cases, 
and (2) a critical evaluation. The first objective has been accomplished . 
well: while not as detailed as some studies of individual cases, the book 
brings together all cases decided by the Court and, in addition, provides a 
list of the cases, arranged by subject matter, in its Appendix II. The sec- 
ond objective, however—the evaluation of the cases—has resulted in little 
that is new when compared with existing literature.* Thus, the analysis 
and criticism of the Court’s restrictive interpretation concerning the right 
of enterprises to appeal general decisions (pp. 28-80) and the analysis of 
misapplication of power as a ground for appeal (pp. 63-65)? merely sum- 
marize earlier comments. In connection with the interesting Merom case 
(p. 70),* one would have wished for more than the conclusion that the Court 
did not consider misapplication of power because of the decision’s invalidity 
on other grounds (itself debatable), for instance, at least some indication 
whether there exists an answer under the treaty to the question of improper 
delegation of power.’ Finally, the study lacks any definition of the term 
‘enterprise,’ which is given a technical meaning in the treaty for purposes 
of the right of appeal, even though this important question -has long been 
the subject of scholarly debate in Europe.’ 

The foregoing observations are not intended to depreciate the value of 
this volume as a reference book. As such it fills a need and is of value 
especially because of its two appendices, of which the first represents an 
analytical survey of the jurisdiction of the Court in suits for annulment 

1Steindorff, Die Nichtigkeitsklage im Recht der Europäischen Gemeinschaft für 
Kohls und Stahl (1952). 

2 See, particularly, Bebr, ‘‘The Development of a Community Law by the Court of the 
European Coal and Steel Community,’’ 42 Minnesota Law Rev. 845 (1958); Daig, ‘‘Die 
Rechtsprechung des Gerichtshofes der Europäischen Gemeinschaft fiir Kohle und Stahl 
in den Jahren 1956-1957,’’ 13 Juristenzeitung 204 (1958); Lagrange, ‘‘Le Rôle de la 
Cour de Justice des Communautés Européennes tel qu’il se Dégage de sa Jurisprudence,’’ 
1961 Revue du Marché Commun 33; Stein, ‘‘The European Coal and Steel Community: 
The Beginning of Its Judicial Process,’’ 55 Columbia Law Rev. 985 (1955); Stein, ‘‘ The 
Court of Justice of the European Coal and Steel Community: 1954-1957,’? 51 A.J.IL. 
821 (1957); and the recent study by Buergenthal, ‘‘ Appeals for Annulment by Enter- 
prises in the European Coal and Steel Community,’’ 10 A. J. Comp. Law 227 (1961). 

3 See Stein and Hay, ‘‘Legal Remedies of Enterprises in the European Economie Com- 
munity,” 9 A. J. Comp. Law 375, 384-3886 (1960), and literature cited there. 

4 Case No. 9-56, 4 Sammlung der Rechtsprechung des Gerichtshofes 9 (1958). 

5 Stein and Hay, note 3 above, at 885, notes 55 and 56. 

6 E.g., Steindorff, ‘‘Montanfremde Unternehmen in der Europäischen Gemeinschaft 
fir Kohle und Stahl,’’ 8 Juristenzeitung 718 (1953); Sehiile, ‘‘Grenzen der Klagebe- 
fugnis vor dem Gerichtshof der Montanunion,’’ 16 Zeitschrift für Auslindisches öf- 
fentliches Recht und Völkerrecht 227 (1956-1956). 
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` and inaction, and the second reproduces subject matter, names of parties, 
and holdings of the cases decided by the Court. With respect to both ap- 
“pendices, however, it would have been useful to have references to the pages 

of the text where the topic or case is discussed. 
Pretm Hay 


. Le Statut Personnel des Étrangers Ennemis et la Convention de Genève du 
12 Aott 1949 Relative à la Protection des Cwils. By Roland Seeger. 
Zofingne, Switzerland: Éditions Ringier & Co. S.A., 1958. pp. 166. 
$4.00; £1 8s.; N.Fr. 18.20; DM. 15.40; Sw. Fr. 16.80; S. 100. 


` While much has been written with regard to the status of enemy civilians 
under belligerent occupation, Dr. Seeger’s scholarly work is concerned with 
a hitherto little-touched fileld—the status of the enemy alien found in the 
territory of a belligerent at the outbreak of war. In his monograph devoted 
to this problem the author reviews the evolution of the applicable municipal 
and customary international law prior to 1949 and then discusses the 
changes brought about by the 1949 Geneva Convention Relative to the Pro- 
tection of Civilian Persons in Time of War,? a novel piece of international 
legislation to which more than 75 nations have already bound themselves. 
The author points out that, prior to 1914, customary international law 
did not include a norm permitting the mass internment of enemy aliens 
during the course of a war, the last occasion of such an action having been 
the general internment in 1803 of British citizens resident in France, which 
Napoleon had ordered solely as a reprisal; and that this situation had, in 
effect, been affirmed by occurrences at the 1907 Hague Conference. On the 
other hand, the right of mass expulsion of enemy aliens (or the right of 
voluntary departure) had been long recognized and frequently exercised. 
Seeger ascribes the reversal of these two practices which occurred during 
both World Wars to two social changes: the great increase in the number of 
resident aliens; and universal military training, which made every male 
enemy alien of military age a potential enemy combatant. He finds that the 
pertinent provisions of the 1949 Civilians Convention (Articles 35-46), 
while constituting an over-all improvement, contain serious defects. Thus, 
‘he notes that, although Article 35 purports to authorize voluntary de- 
partures by enemy aliens upon the outbreak of war, it permits the bellig- 
erent Power of residence to prohibit such departures when it considers them 
to be ‘‘contrary to the national interests’’—an undefined term which he 
believes, with considerable justification, gives the state concerned a blank 
check. (In the working draft used by the 1949 Diplomatic Conference, the 
right to prohibit departure depended upon ‘‘urgent grounds of security,’’ 
a term which Seeger prefers. This reviewer considers the two terms equally 
susceptible of misuse.) On the other hand, he believes that the provisions 
of the convention (Article 42) limiting internment to those cases where ‘‘the 
security of the Detaining Power makes it absolutely necessary,’’ while not 
a forward step in international law, is a definite improvement over the 
practices followed by the belligerents in the two World Wars. 


16 U. S. Treaties 8516; 75 U.N. Treaty Series 287; 50 AJ IL, 724 (1956). 
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Dr. Seeger complains that frequently, in drafting international legisla- 
tion, well-recognized principles are included in general, or even vague, 
terms which are not clearly defined as they would be in municipal statutes 
—a fault which he finds present in the Civilians Convention. This is a 
valid criticism, but unfortunately, all too often, only by resorting to the 
use of some undefined generalities is it possible to obtain agreement on a 
multilateral treaty. , 

Dr. Seeger has made a searching analysis of war-created problems con- 
cerning the status of enemy aliens in the territory of a belligerent and a 
valuable contribution to their solution. 


Howard 8, Levis 


International Law. By U.S.S.R. Academy of Sciences, Institute of State 
and Law. English translation by Dennis Ogden. Moscow: Foreign Lan- 
guages Publishing House; New York: Four Continent Book Corp., 1961. 
pp. 477. $2.25. 


‘‘American jurists,” among whom ‘‘are to be found the most energetic 
defenders of imperialism’’ (p. 56), will welcome the opportunity to ac- 
quaint themselves with this standard Russian text, hitherto available only 
in the original Russian or in translations into other foreign languages. 
The volume has been twice translated into German, into Rumanian and Bul- 
garian, and doubtless into other languages as well. Since the original 
Russian version was reviewed by Professor Hazard in this JOURNAL, Vol. 52 
(1958), pages 804-807, it should not be necessary to dwell upon the con- 
tents of this volume, other than to warn readers that they may have some 
difficulty in recognizing some familiar legal landmarks. 

The price of this volume undoubtedly makes it the cheapest general text- 
book on international law available in the English language. The book can 
be expected to have wide appeal in countries where scholars, students, li- 
braries, and practitioners do not have the means of buying the existing, 
generally expensive texts in English. Is it too much to hope that the 
common-law world might respond with a book of equally low price and 
ample proportions, calculated to present an objective and accurate view of 
international law? 


R. R. BAXTER 


Dag Hammarskjold and Crisis Diplomacy. By Richard I. Miller. New 
York: Oceana Publications, 1961. pp. 344. Index. $2.25, paper; $6.00, 
cloth. 


Dag Hammarskjold: Custodian of the Brush-Fire Peace. By Joseph Lash. 
New York: Doubleday and Co., 1961. pp. 304. Index. $4.50. 


These two books, though both devoted to the former Secretary General of 
the United Nations and his work, have different purposes and are of 
different qualities. 
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The Miller book is obviously a hurry-up job, done under considerable 
pressure in response to current public interest in Mr. Hammarskjold and 
his diplomatic activity as the result of the Congo crisis. It serves a useful 
purpose for the person who wishes to have in convenient and compact form 
the story of Dag Hammarskjold’s activities as Secretary General. For the 
serious scholar it suffers from being essentially a scissors-and-paste job, 
relying heavily on newspaper reports and information picked up in United 
Nations offices and corridors. It does not have the touch of authentic de- 
tail or thoughtful analysis based on access to authoritative sources. Rather 
one gets the impression of a public information assignment, well done on 
the whole. 

It is not surprising, in view of the nature of the book and the apparent 
haste with which it was done, that there are some errors of fact and some 
questionable generalizations. These detract from the book’s value, but 
they are not so serious as greatly to reduce its usefulness to one who is 
primarily interested in having a detailed and fairly readable factual survey 
of Hammarskjold’s work. It should be regarded more as a factual refer- 
ence book than as a reliable guide either to Hammarskjold’s conception of 
his office or the manner in which he discharged it. 

The Lash book is of a quite different quality. This is a study in depth, 
both of the man and his work. It is based on extensive interviews with the 
former Secretary General and his collaborators and friends. The author is 
not only sympathetic with his subject, but the subject apparently had great 
confidence in the author and confided to him thoughts not widely shared. 
These private conversations could not be documented, but they help give 
the book the quality of authority. One cannot read the Lash book without 
feeling that it gives an excellent understanding not only of Hammarskjold’s 
conception of the office but of Hammarskjold himself. In fact the author’s 
great achievement is in weaving together the stories of his life and his major 
life work with such skill and understanding as to give complete unity to the 
whole. 

This is not a critical work. The author has not felt called upon to sub- 
ject to critical analysis some of Hammarskjold’s conceptions, such as his 
analogy between the office of President and that of Secretary General, 
which are undoubtedly open to serious question. The sole purpose of the 
book is to illuminate Hammarskjold’s views regarding the office of Secretary 
General and his manner of filling it. This he does with great clarity and 
style. The book has many striking statements, many of them direct quotes. 
Only one will be given here. In a message to the Geneva United Nations 
staff in 1958, Hammarskjold used these words which go far to clarify his 
high conception of the office to which he had just been called: 


Countries are arming in order to be able to negotiate from a position of 
strength. The Secretariat, too, has to negotiate, not only in its own 
interest, but for the cause of peace and a peaceful development of our 
world. The weight we carry is not determined by physical force or 
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the number of people who form the constituency. It is based solely on 
trust in our impartiality, our experience and knowledge, our maturity 
of judgment. (p. 50.) 

Lenanp M. GOODRICH 


The International Status of the United Nations. By Guenter Weissberg. 
New York: Oceana Publications, 1961. pp. xii, 228. Index. $7.50. 


The author’s primary concern is not with the question of the status, 
that is the international juridical personality, of the United Nations. This 
question was answered affirmatively and unanimously by the International 
Court of Justice. His purpose is rather to demonstrate the range of United 
Nations activities which can be understood better with, or which cannot be 
understood at all without, the aid of the concept of international juridical 
personality. He surveys accordingly the impressive number and variety 
of agreements entered into by the United Nations with states and other 
entities, its action in Korea (‘‘one of the major nuggets in the development 
of the international legal personality of the United Nations’’ (p. 29)), 
and Egypt, particularly in connection with UNEF, its privileges and im- 
munities, and finally its capacity to press international claims. Develop- 
ments in these areas, whether based on explicit provisions of the Charter 
or custom, are harnessed by the author to support his conclusion that the 
United Nations is possessed of ‘‘a high degree of international legal per- 
sonality.’’ 

It could be easy to take issue with some of the points made in the book. 
In discussing the Korean experience he appears to be so keen on exploiting 
it as evidence of the United Nations’ capacity to apply collective military 
measures and to make peace, that he fails to distinguish between the propa- 
gandistie use of the United Nations (‘‘United Nations Command”) and 
the actions which juridically can and should be attributed to the United 
Nations (‘‘Unified Command’’). Inspired by the best motives, he suggests 
in a different context that the United Nations ‘‘may become a member of 
the Permanent Court of Arbitration,’’ which is doubtful, and ‘‘that the 
International Court of Justice cut through the legal maze, and consider 
an organization such as the United Nations a State for the limited ob- 
jective of Article 34(1) of its Statute’’ (p. 200). No doubt this is a 
praiseworthy, but hardly realistic, proposal. 

It is safe to assume that Dr. Weissberg was aware that on occasion he 
overshot the bounds of legal analysis. This is no accident, but part of 
the design, for to him the concept of personality is also ‘‘an ideological 
principle’; properly exploited it may allow ‘‘the Organization to enter 
areas as yet unexplored” (p. 211). In short, it is a principle of future 
growth and not merely a hallmark of growth achieved. The book as a 
whole shows good craftsmanship and promise of scholarly work in the 
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future. It is a competent survey and analysis of the pertinent literature 
and a convenient starting point for further thought on the subject. — 


Lro Gross 


European Yearbook, 1959. Volume VII. (Published under the Auspices 


of the Council of Europe.) The Hague: Martinus Nijhof, 1960. pp. xx, 
800. Index. Gld. 49.75. 


The editors of this latest volume of the European Yearbook, Dr. B. Land- 
heer and W. Horsfall Carter, have again produced what is unquestionably 
the most comprehensive and generally useful collection of materials bearing 
upon current developments in the European unity movement. Following 
previous patterns, this number contains seven articles of a scholarly nature, 
succeeded by eleven chapters containing chronologies, summaries of ac- 
tivities, texts of resolutions or agreements, lists of publications, and other 
information on each of the principal European organizations. There is also 
a bibliographical section of 29 pages, including reviews. 

International lawyers will find M. René Cassin’s discussion of the Euro- 
pean Court of Human Rights and Mr. Alexander Elkin’s examination of 
the structure and working of the European Monetary Agreement of par- 
ticular interest. M. Cassin believes that the spirit of collaboration prevalent 
in Europe affords more room for flexibility in handling human rights prob- 
lems and more prospect for advancement of the law than does the universal 
approach through the United Nations, where so many interests and views 
must be compromised. He sees one hazard in the arrangements for the 
functioning of the European Court, namely, that in setting it up as a 
chamber of less than the full Court, with judges drawn by lot for each 
adjudication, various interpretations of the convention and the law may 
emerge. He also foresees the possibility that some of the 15 judges elected 
by the Consultative Assembly, including the president of the tribunal, may 
never be drawn for an actual sitting, while others may be repeatedly called 
upon. Although M. Cassin indicates that over 800 appeals had already 
been made to the European Commission on Human Rights, which must ex- 
amine all cases for admissibility before they may be taken before the Court, 
he fails to tell us how many have thus far been referred to the Court or what 
actions have been taken on them. Notwithstanding this the article gives a 
fruitful insight into the constitution and functional arrangements for 
dealing with human rights issues in Europe. 

Alexander Elkin provides a penetrating examination of the legal aspects 
of the structure and working of the European Monetary Agreement. His 
purpose is to reveal the growth of a treaty system aiming to establish a 
new type of monetary order in which the binding power of international 
agreements and the authority of international organizations are called 
upon to implement and complement national policies. This is a ground- 
breaking study of the law of international payments. 
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This volume is substantial testimony to the on-going impetus for com- 
munity within Europe. 
í NORMAN J. PADELFORD 


Staatslezikon. Recht, Wirtschaft, Gesellschaft. Volumes 1-6. 6th ed. 
Edited by the Gérres-Gesellschaft. Freiburg im Breisgau: Verlag Her- 
der; New York: Herder Book Center, 1957-1961. Indices. DM. 76; 
$21.50 each. 


Ever since its first publication in 1878, the Staatslexikon of the Gérres- 
Gesellschaft has held a peculiar and highly respected place among German 
lexicographical works. It was meant to be a Catholic lexicon based upon 
and applying Catholic doctrine to the problems and questions of state and 
' law, and it has faithfully maintained this tradition up to the present. At 
the same time it has observed and used strictly scholarly standards and 
methods in the presentation of views and in the analysis of issues. In fact, 
there are a great many non-Catholic authors among the contributors to the 
current sixth edition. The content of the fifth edition of 1932 has been com- 
pletely revised in the present edition. Moreover, as the new subtitle of the 
Staatslexikon indicates, legal, economic and social problems, as well as 
questions of sociology and social ethics, are given much greater attention in 
the present than in previous editions. Indeed, the Staatslexikon has grown 
by now into a veritable encyclopedia of the social sciences. While the 
fifth edition consisted of only five volumes, the present one will comprise 
eight volumes, each of them running up to around 1250 columns or 625 
pages. So far six volumes have appeared; the two remaining ones are ex- 
pected to be published within the current year. Professors Clemens Bauer, 
Frhr. von der Heydte, Heinz Müller, Max Miller and Helmut Ridder are 
the editors of the volumes. 

This reviewer must confine himself to some scanty comments from the 
point of view of international law and international politics. Since the 
Staatsleaikon is not intended to be a legal dictionary, one should not look 
in it for enlightenment on such questions as one may expect to find dis- 
cussed only in a legal reference work proper. In particular, he who wants 
to inform himself quickly on technical issues of international law and is 
anxious to consult German sources, will better turn to the Wörterbuch des 
Vélkerrechts, recently reviewed in this JOURNAL. The chief value of the 
Staatslexikon for those interested in international law and polities, be they 
experts or laymen, lies indeed somewhere else. First of all, the editors 
have assembled therein a host of highly instructive articles on fundamental 
concepts and problems of law and politics, including international law and 
polities. Secondly, a great many entries—philosophical, historical, geo- 
graphical, sociological and economie—contain background information in- 
dispensable for a clear understanding of current international legal and 
political affairs. l 

Of the articles that deal with principal issues, there should be mentioned 
especially the one on natural law. It is divided into six sections and 
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covers no less than fifty-six columns. One can hardly think of a better in- 
troduction to the subject of natural law than that offered in this article. 
Very elaborate also is the entry on the nature, history and function of law 
in its positive forms (twenty-eight columns). No less commendable is the 
discussion of such items as politics, justice, equity, customary rules and gen- 
eral principles of law, and legislation. Other central political concepts and 
problems are dwelt upon in articles on authority, power, legal and political 
philosophy. Entries of basic significance that are of particular interest for 
the student of international law and politics are peace and war, war 
crimes, foreign politics, nation, nationalism and imperialism. Articles sur- 
veying countries or states are foremost among those that supply the inter- 
national lawyer with useful background information. They cover practi- 
cally the entire globe. Much attention has also been paid to recent political 
and economic developments and events, especially those of the postwar 
period. It is by no means surprising that the political, legal and economic 
problems that have faced the German people after 1945 are most thoroughly 
treated (Germany (two hundred and eight columns), Yalta Conference, 
Potsdam Agreement, Oder-Neisse Line, Occupation, Control Council, Mass 
Expulsion and Genocide, Nuremberg Trials). These subjects are discussed 
on the whole in a remarkably sober tone. The American reader will 
greatly appreciate the entries on the relations between the divided parts of 
present-day Germany (Berlin, Interzonal Trade, Interzonal Commerce). 
He will also welcome the abundance of material bearing upon the integra- 
tion of Western Europe. The article on Europe is fifty-eight columns long. 

It would hardly be fair to expect that the authors and editors of the 
Staatslexikon should not have committed any sins of commission and omis- 
sion. Nevertheless they must be mentioned. First of all, quite a few 
articles are all too sketchy. To give only two or three examples: In dis- 
cussing the International Court of Justice and the Optional Clause, the 
respective authors fail to refer to the practice of adding reservations to 
the acceptance of the compulsory jurisdiction of the Court. In the entry 
on peace the treatment of modern pacifism is inadequate. So is the section 
on the Korean War in the article on Korea. Nor are the dates there stated 
altogether correct. Secondly, there is sometimes a noticeable lack of co- 
ordination of substance and views, as in various passages relating to the 
status and function of war under current international law. More serious 
are some omissions. There are, strangely, no entries on diplomacy, balance 
of power in international politics, and intervention, not to mention the omis- 
sion of special articles on subject matters that are dealt with under other 
headings as, e.g., the Monroe Doctrine and Pan Americanism (under Amer- 
ica), Kellogg Pact (under Briand) and alliances (under collective se- 
curity). In the latter cases, cross-references could have partly remedied 
the defects. The listing of foreign, non-German literature in the bibli- 
ographical notes is, by and large, satisfactory as far as entries on questions 
of international Jaw are concerned. 

To repeat once more, these critical remarks are by no means intended to 
detract from the great merits of the Staatslexikon. The interest with which 
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the international lawyer is expecting the last two volumes is the greater, 
as they will contain most important entries, as, e.g., international law, 
League of Nations and United Nations. 

Erica HULA 


Actes et Documents de la Neuvième Session, Conférence de la Haye, de 
Droit International Privé, 5 au 26 Octobre 1960. The Hague: Perma- 
nent Bureau of the Conference, 1961. Vol. L: Matières Diverses. pp. 
344; Vol. II: Légalisation. pp. 193; Vol. III: Forme des Testaments. 
pp. 180. Indices. Fl. 10 each; Fl. 36, 4 vols. 


L’Unification des Règles de Conflits de Lois en Matière de Forme de Testa- 
ments. By Alfred E. von Overbeck. Fribourg: University of Fribourg 
Press, 1961. pp. xviii, 189. Fr./DM. 16. 


These books are concerned with the Ninth Session of the Hague Confer- 
ence on Private International Law which was held in October, 1960. 
Volume I of the ‘Actes et Documents contains the proceedings and miscel- 
laneous documents of the Conference. Volumes II and III each deal with 
a separate convention, Volume II with the Convention on the Authentica- 
tion of Documents (Légalisation), and Volume III with the Convention on 
the Form of Wills. At the beginning of each volume is found the draft of a 
proposed convention, together with an accompanying report which was pre- 
pared by a special committee for submission to the Conference. There 
follows a summary of the discussions that took place during the course of 
the Conference with respect to each provision of the draft. Then, at the 
end of each volume, one finds the convention which finally emerged from the 
discussions and which received the formal approval of the Conference. 
Almost invariably, a convention in its final form will differ in many ma- 
terial respects from the draft which was originally submitted by the special 
committee. 

This is not the place for a detailed description of the provisions of the 
two conventions or of the discussions that concerned them. Suffice it to say 
that the member nations send their best men to the Conference. The dis- 
cussions are conducted on a high plane and make good reading for any per- 
son interested in the subject with which they deal. The United States Ob- 
servers who attended the Conference in 1956 and again in 1960 profited 
much from their experience. It is to be hoped that the United States will 
soon enter into a closer relationship with the Conference so that Americans 
will be privileged to attend not only the formal Conference sessions but may 
also have the opportunity to participate in the work of the special com- 
mittees which are charged with the task of preparing draft conventions 
for consideration by the Conference. 

Alfred von Overbeck is a member of the Permanent Bureau of the Con- 
ference. He prepared the basic study for use by the special committee 
charged with the task of preparing a draft convention on the form of 
wills. The book under review brings his work up to date. It begins with 
an excellent comparative study, supplemented by an invaluable statistical 
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table, of the rules in force in the principal countries of the world. Dis- . 
cussion is next directed to the earlier efforts of the Hague Conference to 
draft conventions on the form of wills. Then the latter, and major part, 
of the book is devoted to a consideration of the draft convention that was 
prepared by the special committee and to the actual Convention on the 
Form of Wills that was approved by the Conference. 

The book is a valuable addition to present learning. Conflict of laws 
covers an immense and complicated area. No man can hope to deal 
thoroughly with the subject in all its aspects. There is particular need 
for a multitude of studies, each of which deals in depth with a relatively 
narrow question. Von Overbeck’s book is a study of this sort. No one who 
reads it can fail to obtain fresh insights into the conflict of laws problems 
posed by the form of wills. 

The book is further welcome because of its lucid discussion of a significant 
convention. Perhaps the most remarkable feature of the Convention on 
the Form of Wills is that it squarely faces the problems that arise when the 
reference is to a country which is composed of subdivisions with inde- 
pendent systems of law. A reference, for example, to the United States or 
to the United Kingdom is meaningless for the purpose of ascertaining the 
law governing the validity of a will. For neither the United States nor the 
United Kingdom has a unified law on this subject. Instead, reference must 
be made to the law of a particular subdivision. For this reason, the con- 
vention provides that the reference should be to the ‘‘place’’ rather than to 
the ‘‘state’’ in which a will was executed or in which the testator was 
domiciled or had his habitual residence. So in the case of a will executed 
in the United Kingdom, reference will readily be made to the law of 
England or of Scotland depending, as the case may be, upon where the 
will was executed or the testator was domiciled or resided. The convention 
further provides that when the reference is to the law of the country of the 
testator’s nationality and this country does not have a unified system of law, 
the governing law shall be determined by the applicable rules of that 
country, and, in the absence of such rules, by the law of the particular 
subdivision with which the testator had the most vital connection (le lieu le 
plus effectif). 

The convention goes to great lengths to sustain the validity of a will. 
It provides that a will shall be held valid as to matters of form, if it complies 
with the local requirements of (a) the place where the will was executed, or 
(b) the country of which the testator was a national, either at the time of 
the execution of the will or at the time of death, or (c) the place where the 
testator was domiciled or had his habitual residence either at the time of the 
execution of the will or at the time of death, or (d) the situs in the ease 
of immovables. 

Provisions of this sort are desirable, if the basic conflicts policy is to sus- 
tain the validity of wills with respect to matters of form. Such provisions 
may be undesirable if, instead, the basie policy is to insure, so far ag pos- 
sible, that movables belonging to an estate shall be distributed in the same 
way and under a single system of law. So, for example, a court of a country 
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that has adhered to the convention would be compelled to uphold a will as 
to matters of form by reference, say, to the law of the place of execution, 
even though the will would be held invalid as to form by the courts of the 
country, say that of domicile, whose law governs all substantive matters in- 
volving the will, as the question of capacity. Uniformity of treatment is 
best assured by the American rule that the validity of a will, both as to 
form and substance, is governed by the law of the domicile at death. This 
law may in turn provide that a will shall be held valid as to form if it 
complies with the requirements of any one of a number of enumerated 
States. If a will would be held valid by the courts of the State of the 
testator’s domicile at death, it will also be held valid by the courts of other 
States. Dr. von Overbeck supports the rule set forth in the convention. 
This reviewer prefers the American approach. Disagreements are frequent 
in conflict of laws. This is one reason why it is so fascinating a subject. 


Winus L. M. Reese 


Völkerrecht und Rechtliches Weltbild. Festschrift für Alfred Verdross. 
Herausgegeben von F. A. Freiherr von der Heydte, I. Seidl-Hohenvel- 
dern, St. Verosta und K. Zemanek. Vienna: Springer-Verlag, 1960. pp. 
vii, 845. S. 414; DM. 69; Sw. Fr. 70.60; $16.45; £5 17s. 6d. 


European scholars cherish the commendable tradition of honoring the 
most distinguished members of the profession by the publication of a Fest- 
schrift. The present Festschrift is dedicated to Alfred Verdross, one of the 
most prominent international lawyers and legal philosophers of our time. 
The profound influence on current legal thinking which the writings of this 
brilliant scholar have exercised far beyond the boundaries of his native 
Austria is impressively attested by the number, nationality and reputation 
of the authors who have contributed to the present volume. 

In the introductory essay, Stephan Verosta surveys and analyzes Ver- 
dross’ scientific work. In describing the development of his philosophical 
and legal thought, Verosta brings out very clearly the independent posi- 
tion Verdross has assumed within Hans Kelsen’s school of ‘‘the pure 
theory of law.” Verosta’s sketch is most elaborate on Verdross’ earlier 
writings, in which he was concerned with the theoretical foundation of in- 
ternational law and its status within the legal system as a whole. Verosta 
pays particular attention to Verdross’ doctrine on the general principles of 
law as a source of international law and to his formulation of the Grund- 
norm (basic norm) of international law. Verosta then turns to a discussion 
of Verdross’ numerous expositions of questions of positive international law, 
which culminated in his famous textbook on ‘‘Vélkerrecht.’’ He finally 
also touches on Verdross’ later historical writings on Western legal and 
political thought from classic antiquity up to the present. 

Verdross’ chief interests are reflected in the contributions to this volume. 
Out of altogether twenty-five essays, only a few can be mentioned here. 
Most numerous are those that deal with specific questions of current inter- 
national law. Herbert W. Briggs discusses ‘‘The Incidental Jurisdiction of 
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the International Court of Justice as Compulsory Jurisdiction,’’ and Paul 
Guggenheim weighs the question of what legal significance should be at- 
tributed to the Connally Amendment. Josef L. Kunz ventures into ‘‘The 
Law of Outer Space,’’ while Georg Schwarzenberger explores the more old- 
fashioned question of ‘‘ Legal Effects of Illegal War.” Friedrich A. Frhr. 
von der Heydte tries to clarify the meaning of ‘‘The Principle of Qood- 
Neighborliness in International Law,’’ and Ulrich Scheuner raises the issue 
of ‘‘Norm-Creation by International Organizations.’’ A second group of 
essays concentrates on theoretical problems of international law. R. L. 
Bindschedler, Hans Kelsen and L. Pitamie resume the discussion on the 
Grundnorm, and the late Hans Wehberg analyzes on an historical basis the 
principle of Pacta sunt servanda. Imis Legaz y Lacambra devotes his con- 
tribution to an examination of the notion of ‘‘Security in International 
.Law.” G. I. Tunkin’s chapter on ‘‘The Rôle of International Law in Inter- 
national Relations’’ is an interesting testimonial to current trends in the 
Soviet theory of international law. A third group of chapters dwells on 
problems pertaining to the history of political and legal philosophy. The 
essays are supplemented by a list of Verdross’ scientific publications. 
Erion Hura 


Frank B. Kellogg and American Foreign Relations, 1925-1929. By L. 
Ethan Ellis. New Brunswick, N. J.: Rutgers University Press, 1961. 
pp. xii, 303. Index. $7.50. 


In chronicling this period of American foreign policy, which to him ‘‘fre- 
quently appears to be one of hesitancy and vacillation,’’ this historian has 
made use of the papers, diaries and scrapbooks of the Secretary of State, 
the open archives, the papers and reminiscences of many officials associated 
with him, and the contemporary press. Accurate and detailed accounts of 
negotiations are constantly interlarded with the intimate views, reactions 
and irritations of the major and minor actors involved. The narrative of 
public events is thus designed to picture Frank B. Kellogg as a quick- 
tempered, devoted practitioner operating without support from the Presi- 
dent in a period when the country suffered from political inability to face 
the realities of international life. The dual emphasis was confusing, at 
least to one who knew both the man and the events at the time. With hu- 
man addiction to personalia, this reviewer found himself reading a chapter 
to see how the man was acting and then having to go over it again to see 
how the affair came ont. 

Kellogg did not have a happy administration. With an apathetic Presi- 
dent offering no, or negative, guidance on one side, and Senator William E. 
Borah ensconced as dominating Chairman of the Committee on Foreign 
Relations, able and willing to seotch anything that did not appeal to his 
egotistic mind on the other side, Kellogg was inevitably cautions. What- 
ever impression the duality of the relation may make on the activities of the 
period, Mr. Ellis at the end of each chapter summarizes their significance 
with admirable clarity. 


E 
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The adjustment of matters with revolutionary Mexico in 1925-1927 
through the perceptive efforts of Ambassador Dwight W. Morrow set the 
pattern for the subsequent settlement. The coup d’état of Emiliano Cha- 
morro in Nicaragua in 1925, following withdrawal of the United States 
Legation Guard, began a series of revolutionary events in which the presi- 
dency changed hands several times. Secretary Kellogg enlisted Henry L. 
Stimson as personal representative of the President to bring about a free 
election in 1928, by an intervention which excited considerable Latin 
American criticism. Both of those matters were complex problems, left in 
the hands of Morrow and Stimson, to whom the author in one place says 
the Secretary ‘‘virtually surrendered the control of both policy and oper- 
ations’’ and in another calls them ‘‘proconsuls.’’ Even more tangled were 
conditions in China, disrupted by provincial generals, insistent on abolish- 
ing the ‘‘unequal treaties’ and gaining tariff autonomy. The Tariff Treaty 
of July 25, 1928, was the definite product of the period, concluded with the 
Nanking, rather than the Peking, government. Efforts to deal with extra- 
territoriality, with or without the United Kingdom, and other matters are 
recorded in order of time largely in terms of the persons involved. 

Secretary Kellogg regarded the Treaty for Renunciation of War (the 
Briand-Kellogg Pact) as his masterpiece in statesmanhip, and the author 
gives a clear account of its evolution, though he avers that it was doomed 
“to failure within his own lifetime.” An undoubted failure was the 
Coolidge Conference on Limitation of Naval Armament in 1927, on which 
Kellogg labored with all diligence as rigidly as the British. On the broader 
stage of the Preparatory Commission, the United States’ antipathy to the 
League of Nations was expressed in the Secretary’s aversion in March, 1927, 
to giving ‘‘too much of an endorsement to League supervision.’ In his 
other bout with the League, on accession to the Permanent Court of Inter- 
national Justice on Senate terms, he meticulously sought, with the aid of 
Elihu Root, to get satisfaction for the Senate. Settlement of war debts 
fell in Kellogg’s tour of duty, Congress having laid down rigid conditions 
of payment which in every case were unrealized. Mr. Ellis tells the French 
story as the Secretary of State had to work it out to a conclusion. 

The Coolidge Administration which Frank B. Kellogg served as Secretary 
of State was a do-nothing régime in foreign relations, and Senator William 
E. Borah was Chairman of the Committee on Foreign Relations throughout 
his tenure. With those two handicaps, Kellogg perhaps did not do much, 
but those things he did do, have not had to be undone. 

Denys P. MYERS 


BRIEFER NOTICES 


Financing International Organization: The United Nations Budget Proc- 
ess. By J. David Singer. (The Hague, Martinus Nijhoff, 1961. pp. xvi, 185. 
Index. Gld. 14.50.) This monograph is the only full-dress study of the 
process by which the United Nations sets its budget and appropriates its 
funds. The book therefore is a real contribution to knowledge. It concen- 
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trates on the way in which the budget is formed and the multiple influences 
_ from the Secretariat departments, the Secretary General and his office, the 
Advisory Committee on Administrative and Budgetary Questions and the 
Fifth Committee of the General Assembly. Thus, it emphasizes administra- 
tive policy issues within the United Nations framework. 

Because Singer deals mainly with the period from 1945 to 1955, his 
monograph contains little insight into the present financial crisis of the 
United Nations and has little to say about the legal and political effects 
of the refusal on the part of Member states to contribute funds to the 
operational programs of the international organization. These effects, which 
have special interest to the international lawyer in view of the Advisory 
Opinion of the International Court of Justice,t and the whole problem of 
securing adequate finances for the United Nations deserve a great deal more 
study than they have had so far. 

Singer generally regards the budgetary process as administratively satis- 
factory, but criticizes the cautious rôle of the Advisory Committee, the 
passiveness of the Secretariat and the penuriousness of governments. Only 
this last point is incontrovertible, for it can be argued that the Advisory 
Committee has beneficially refrained from attempting to become an organ 
of unlimited competence rather than a specialized arm of the General As- 
sembly. Furthermore, there is much evidence to show that the Secretariat 
exercises very considerable influence during the examination and appropri- 
ation phases of the budgetary process in the Advisory Committee and the 
General Assembly. 

LEON GoRDENKER 


Annual Review of United Nations Affairs 1960-1961. Edited by Richard 

N. Swift. (New York: Oceana Publications, 1961. pp. xvi, 207. . Index. 
$6.00.) This latest version of the useful volume, Annual Review of 
United Nations Affairs, emphasizes two themes: Africa, and the question 
of the Secretary General’s authority. Between them they aptly tell the 
story of the United Nations in 1960-1961. It is interesting, and not a little 
depressing in retrospect to read Andrew Cordier’s description of the Secre- 
tary General as a dynamic and highly active force internationally, Mr. 
Hammarskjold was a vital link in the whole multilateral scene between. or- 
gans, factions and individual countries. It is depressing only because the 
momentum of that period is, at least for the time being, lost, with untold 
cost to who knows what sectors of the peace. (One notes with astonished 
admiration that Mr. Hammarskjold visited approximately 75 of the then 99 
Member states of the United Nations.) William Jordan of the Secretariat 
reminds the reader of the milestone reached in 1960 with the ‘‘Declaration 
on the Granting of Independence to Colonial Peoples.” He supplies a not 
always remembered reminder of the rejection, by the Afro-Asian sponsors 
of the resolution, of the various attempts of the Soviets to substitute even 
more extravagant language than that eventually included in the resolution. 
It is in Oscar Schachter’s chapter on legal issues that Hamlet finally 
comes on stage in the shape of the Congo affair; there is something wholly 
unequivocal about Mr. Schachter’s assertion that ‘‘The heart of the Congo 
‘operation was the use of force by an international organization.’’ From the 
-- standpoint of the student of international law, Mr. Schachter develops a 
highly useful commentary on the legal characteristics of the United Na- 
tions’ actions in the Congo. He reaches the clear conclusion ‘‘that the 
Council was exercising its peremptory authority under Chapter VII of the 
Charter.” But given the ambiguities, including the lack of specific find- 
ings under Article 39, the United Nations found itself using force, but not 

1 Reprinted above, p. 1053. 
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employing such force in the sense of enforcement measures and sanctions 
provided for in the Charter. | 

But in the 1960’s the problem was to maintain law and order. A stronger 
case than has so far been made publicly can well be advanced for both the 
legal propriety and the political correctness of the basie decisions that 
involved the United Nations in that unhappy affair. 


Lincotn P. BLOOMFIELD 


The Council of Europe: Its Structure, Functions and Achievements. 
2nd ed. By A. H. Robertson. (New York: Frederick A. Praeger, 1961. 
pp. xv, 288. Index. $9.00.) This is a revised and up-dated edition of Dr. 
Robertson’s authoritative work on the Council of Europe. The work retains 
the treatment and major conclusions of the first edition,’ confining itself 
to the addition of new or enlarged activities of the Council. As such the 
new edition is even more indispensable to students of European integration 
and international organizations than its predecessor. 

Of special interest for the lawyer is the new and detailed treatment of 
the operation of the Conventions on Human Rights, the work of the Human 
Rights Commission and the first cases to be brought to the European Court 
of Human Rights. A good deal of important detail is also given with 
respect to the European conventions dealing with establishment, peaceful 
settlement, extradition and patents. 

The value of this work is enhanced by the fact that Dr. Robertson makes 
no sweeping claims for the impact of the Council of Europe and rigorously 
eschews advocacy in favor of description. 


Der Parlamentarische Charakter Europäischer Versammlungen. By 
Dietrich Sperling. (European Aspects, Series C, No. 6. Leiden: A. W. 
Sijthoff, 1961. pp.80. Index. Fl. 5.25.) This modest work is primarily 
a factual compilation of the legal basis and evolution of seven European 
parliamentary assemblies, so designed as to determine the degree to which 
they depart from the traditional norms of the international conference and 
approach the practice of national parliaments. On the basis of legal com- 
petences and political practices, the author concludes, not unexpectedly, 
that the European Parliamentary Assembly is the only body which really 
resembles a national legislature. He accounts for this, not primarily in 
terms of constitutional norms or the socio-political homogeneity of the 
members, but by pointing to the functional specificity of that body, acting 
in a framework of government policy already committed to integration. 


Ernst B. Haas 


Recognition of Communist China? By Robert P. Newman. (New York: 
Macmillan Co., 1961. pp. xii, 318. Index. $1.95, paper; $4.95, cloth.) 
Mr. Newman presents a dispassionate examination of the complex and 
frequently impassioned issue of whether the United States should accord 
diplomatie recognition to the Chinese Communist regime. Presenting his 
case before the ‘‘Court of Reason,” he assays the moral, political, and legal 
considerations that either support or challenge the established American 
policy. In this regard, he asserts that the burden of proof is on those who 


favor recognition. In general, moral considerations support the conclu- — 


sion that the established policy is correct and that recognition is unwar- 
ranted. However, both political considerations and international law and 
precedent justify immediate recognition of the Communist regime, with or 
without its guarantee of reciprocity or renunciation of its claims to 
sovereignty over Taiwan. 

1 Reviewed in 61 A.J.I.L. 448 (1957). 
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Although his examination of the international legal rules and precedents 
is limited to twenty pages, it is refreshing to note that the consideration of 
legal rules and precedents is not neglected entirely. He finds that ‘‘Chen 
and Lauterpacht, and all other authorities on international law’’ emphasize 
effective control of territory as the fundamental, if not the only criterion, 
for recognition of governments, and that most international lawyers favor 
recognition of the Communist regime (pp. 252, 260). 

It is instructive to note the author’s outspoken criticism of the State 
Department leadership. Instead of guiding American policy in the direc- 
tion of a rational policy, the responsible officials (primarily at the top 
levels) fan the flames of hostility and chauvinism. Official policy, predi- 
cated on the belief that the Chinese Communists are a passing phenomenon, 
is not founded on reality (pp. vii, 286). 

Although all readers may not agree with the author’s interpretations or 
conclusions, his attempt to assess the problem objectively is weleome. Not- 
withstanding the book’s merit, this reviewer was disappointed with the 
inadequate citations. Over three hundred references are listed; however, 
all page citations for the numerous and occasionally extensive quotations 
are omitted. 

Don C. PPER 


Intervention. By Isidro Fabela. (Publications de la Revue Générale de 
Droit International Publie, Nouvelle Série, No. 2. Paris: Editions A. 
Pedone, 1961. pp. 237. Index.) It is a pity that Dr. Fabela, a former 
Judge of the International Court of Justice, has attempted to write a 
scholarly book and a propagandistic pamphlet all in one volume. The result 
is unlikely to satisfy either the serious reader or the aficionado of anti- 
Yanqus tracts. 

The documentary parts of the book provide the student of international 
law and relations with a compilation of the views of European and West- 
ern Hemisphere publicists on the right (or lack of right) of one sovereign 
state to interfere or intervene in the affairs of another. The author has 
added his own approving or disapproving comments to most of the extracts 
or summaries. He misses no opportunity to stress that in his view ‘‘the law 
condemns a proven act of intervention’’ (p. 21). Fabela charges that 
modern diplomacy has placed at the disposal of the stronger states new 
means of interfering in the affairs of the states ‘‘which are currently called 
under-developed” (p. 33). He decries ‘‘financial imperialism” as well as 
other forms of intervention, and pours out his wrath against the United 
States, which he accuses repeatedly as an unregenerate practitioner of all 
manners of intervention. 

ABRAHAM M. Hirscu * 


American-French Private International Law. 2nd ed. By Georges R. 
Delaume. (Bilateral Studies in Private International Law, No. 2. New 
York: Oceana Publications, 1961. pp. 221. Index. $7.50.) ‘The series of 
bilateral studies undertaken by the Parker School of Foreign and Compara- 
tive Law is a real contribution to the growing interest in the international 
transaction. While not deeply analytical, the ten volumes are a useful tool 
in investigating the day-to-day private law problems that arise between 
citizens of the United States and the country concerned. The eover-to-cover 
revision of the American-French study by Dr. Georges R. Delaume of the 
Legal Department of the International Monetary Fund is worthy of special 
note. The wealth of material available makes this the most substantial of 


*U. 8. A.D. Mission to Ceylon, Colombo. The views expressed are those of the re- 
viewer and not necessarily those of the Ageney for International Development. 
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all the studies. References are complete and up to date. One third of the 
book is devoted to what the author terms ‘‘the Establishment Climate” 
constituted by treaties, including the recently promulgated Convention of 
Establishment of November 25, 1959.4 Problems involving determination 
of nationality, the treatment of aliens, taxation, and exchange control re- 
ceive succinct textual treatment. This part of the volume is a good refer- 
ence for instructors teaching a course from the casebook on International 
Transactions by Katz and Brewster. The thumbnail sketches of French 
legal institutions are, however, only helpful to the beginner. 

Part II is devoted to conflict of laws and the topics chosen are those 
typically found in the field, including domicile, marital property, domestic 
relations, inheritance, contracts, corporations and judicial assistance. The 
author does not purport to develop any systematic approach to the trouble- 
some issues. Indeed, it has been suggested that the bilateral concept of 
these studies does not offer a very promising framework for the analysis 
and development of basic questions of conflicts law. Nevertheless, the 
bilateral treatment does make a special contribution in its emphasis upon 
the substantive law of the two countries. Choice-of-law problems cannot 
adequately be dealt with without the knowledge of local institutions and 
doctrine supplied by this series. 

Gorpon B. BALDWIN 


The Conflict of Laws: A Comparative Study. By Ernst Rabel. Vol. II. 
2nd ed. prepared by Ulrich Drobnig. (Michigan Legal Studies Series. Ann 
Arbor: University of Michigan Law School, 1960. pp. xlii, 716. Index.) 
The second volume—Foreign Corporations, Torts, and Contracts in Gen- 
eral—of Rabel’s monumental treatise, Conflict of Laws: A Comparative 
Study, was out of print for many years. The production of a second edi- 
tion of the volume which was originally published in 1947 has brought the 
calamity to an end. As with the new edition of the first volume,’ Dr. 
Ulrich Drobnig of the Max Planck Institut fiir Auslindtsches und Inter- 
nationales Privatrecht, Hamburg, former Research Associate, the University 
of Michigan Law School, was entrusted with the task of re-editing. Again, 
alteration of the text proper was to be avoided as far as possible and inclu- 
sion of new material limited to the addition of new citations and illustra- 
tions. The added materials cover publications up to July 1, 1956, but 
developments up to January 1, 1959, have also been taken into account. 

The editing has been done with the same care and skill which could be 
noted for the editorial work on the first volume. Availability of an edition 
referring to materials up to 1958 (inclusive) is most helpful. How to 
keep Rabel’s classic up to date in an adequate way, however, remains an 
unsolved problem. Better ways can be thought of than waiting for 
exhaustion of the stock of the latest printing. 

Kurt H. NADELMANN 


Personal Responsibility and the Law of Nations. By Elizabeth Thorney- 
croft. (The Hague: Martinus Nijhoff, 1961. pp. xii, 87. Index. Gld. 8.) 
As a tract for the times, in which the search is for ‘‘world peace through 
law,’’ this short study takes international sanctions as the area for develop- 
ment, and proposes a new offense, international delinquency, and a psycho- 
legal remedy for it. According to this proposal, charges of ‘‘reckless and 
unwarrantable defiance of international obligations” could be brought 
against a government official in a Court of International Delinquency by 


111 U. S. Treaties 2398; T.I.A.8., No. 4625; reprinted below, p. 1160. 
2 Yntema, review of the first edition, 8 A. J. Comp. Law 375 (1959). 
3 Reviewed in 54 AJ.IL. 206 (1960). a 
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representatives of other governments, of international corporations, or by 
private persons. The court, modeled after the Permanent Court of Arbi- 
tration, and working in conjunction with a parquet, would be empowered to 
recommend to the states that the offender be declared persona non grata, 
in effect making him an international outlaw in that he would no longer 
be recognized by them as the representative of his state for the purpose of 
conducting international relations. It is argued that such ostracism would 
have the beneficial effects of focusing responsibility for international delicts 
upoh decision-makers, providing a new sanction for a legal system which is 
` deficient in effective sanctions short of force, and of giving impetus to the 
vitiation of the concept of sovereignty in favor of the development of the 
international responsibility of individuals. 

Although no legal impediment to adoption of this proposal is seen, the 
author is not unaware of certain conspicuous flaws in the scheme, notably 
the fact that the complexity of the decision-making process in modern gov- 
ernment militates against the attribution of responsibility for a given policy 
decision to any one official, not excluding the effective head of the govern- 
ment. This obstacle to serious consideration of the proposal is implicit in 
the attempt, in the appendix, to show how legal proceedings on charges of 
international delinquency could have been brought against government of- 
ficials in such international crises as the Russian intervention in Hungary 
in 1956 or ‘‘ ‘McCarthyism’ in the United Nations and its Agencies.” 
Despite the limits imposed by political reality, this book is of interest as 
affording an imaginative solution to the problem of control of violations of 
international law. 


Atona E. Evans 


International Enclaves and Rights of Passage. By Frank E. Krenz. 
(Geneva: Librairie E. Droz; Paris: Minard, 1961. pp. 197.) The Frontier 
Land and Right of Passage cases, decided by the International Court of 
Justice, have brought the topic of enclaves back into the fore. Hence this 
dissertation is a timely subject on a much neglected, even if not necessarily 
major, aspect of international law. Nevertheless, it must be recalled that 
enclaves have in the past served as casus belli and that the most important 
contemporary one—West Berlin—has on more than one occasion brought 
the world close to the brink. Unfortunately, the author has excluded this 
territory from his analysis. Still, an interesting presentation has been sub- 
mitted. Thus after a chapter on enclaves in history, the present-day en- 
claves which are described are those of Baerle-Duc, Basutoland, Biisingen 
and Verenahof, Campione, Dadra and Nagar-Aveli, and Llivia. It should 
be noted, however, that with the 1961 Indian attack on Goa, Damão and 
Diu, an event which occurred after the publication of this volume, the 
Portuguese enclaves of Dadra and Nagar-Aveli have passed into history, 
although Portugal had actually lost control over these areas in 1954. Right 
of passage to and from enclaves forms the major part of this study. Spe- 
cifically, this right is discussed with regard to private persons, officials, 
police and armed forces, and goods, and the conclusion is reached that, even 
without a specific treaty, transit exists for the first two categories and for 
a small number of police. But the situation is said to be different in the 
case of the traffic of goods, armed forces and large quantities of arms and 
munitions. While these observations are most pertinent, the issue as to 
whether it is accurate to state that access should not be termed a ‘‘servi- 
tude’’ is by no means clear-cut. 


GuUENTER WEISBERG 
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Great and Small Powers in International Law from 1814 to 1920 (From 
the Pre-History of the United Nations). By Karol Wolfke. (Warsaw: 
Prace Wrocławskiego Towarzystwa Naukowego [Travaux de la Société des 
Sciences et des Lettres], Series A, No. 72, 1961. pp. 189. Zt. 30.) 
This succinct book is an expansion of an earlier publication in Państwo + 
Prawo in 1949. It is primarily an historical narrative of the treatment 
accorded the smaller nations of Europe by the great Powers at the more 
important international conferences, from the Congress of Vienna in 
1814 to the Peace Conference at Paris in 1919, with briefer mention of 
the organizational difficulties of the League of Nations, the Permanent 
Court of International Justice, and the United Nations. It is concerned 
with the doctrine, spoken of since the publication of Dr. Edwin D. Dickin- 
son’s book in 1920, as the ‘‘equality of states.” 

From the French, German, English, Russian and Polish sources studied, 
Dr. Wolfke concludes that the great Powers relied primarily on conquest 
for the purpose of assuming unilaterally the duties and responsibilities of 
maintaining peace with respect to smaller states. The small states occa- 
sionally protested but usually felt obliged, from necessity, to acquiesce. 
The claims of the latter were supported in varying degrees by international 
jurists, but received little more than token acknowledgment officially. 

The author’s analysis ends in 1920. The problem, however, has not yet 
been satisfactorily resolved. Inequality, he observes, rather than absolute 
equality of states, was written into the Charter of the United Nations. 
Equality before the law and its binding force there co-exists with the 
evident and essential differences which in fact exist between states. This 
suggests an adjustment of legal principle to international practice. 

Skillful use has been made of authoritative source materials. Writing in 
Poland, Dr. Wolfke is naturally observant of the quality of leadership af- 
forded by the Czar of Russia in international conferences in the 19th cen- 
tury and by the Soviet Government in the 20th. He has obviously given 
much thought to the problem for a number of years, and his presentation 
is clear, cogent, and interesting. 

Miriam THERESA ROONEY 


The Political Kingdom in Uganda: A Study in Burcaucratic Nationalism. 
By David E. Apter. (Princeton, N. J.: Princeton University Press, 1961. 
pp. xvi, 498. Index. $10.00.) With Uganda coming to independence in 
October of this year, this stimulating study is particularly timely. The 
book is primarily political sociology. Mr. Apter’s widely detailed exami- 
nation of the concrete proposition of the Buganda kingdom in the de- 
veloping Uganda is set in a somewhat formidable net of statements of 
general theory of African constitutional development. The carefully de- 
scribed and established identity of the political forms of the Baganda on 
the one hand, and of their social institutions on the other, permits the 
Buganda to be described as a ‘“‘political kingdom” and thereupon to be 
taken as an example of ‘‘the modernizing autocracy’’ to be compared 
throughout (pp. 4-9, 22-27, 808, 438-447, 473-478) with ‘‘the mobilization 
systems’’ and ‘‘the consociational systems.’ Morocco and Ethiopia are 
categorized as political kingdoms in this sense, Ghana and Guinea as mobili- 
zation systems, and Nigeria as a consociational system. Some might doubt 
that this comparative dimension contributes to the success of the author’s 
tenacious and persistent attempt to assess the Kabakaship with its heredi- 
tary charisma, but all readers of this ambitious study will be stimulated by 
the provocation of the recurrent generalizations and the reach of the 
theoretical framework. 

The basic traditional units of Baganda association, the miruke, the 
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gombolola and the saga are intensively examined and the full significance of 
the land system is developed in inescapable detail. Although the technique 
shifts for the analysis of the rise of the political parties, the result is to re- 
emphasize their central réle in shaping the nationalism of the moment. 
Clear and candid vignettes of the principal figures and personalities of the 
crises of 1900, 1945, 1949, and in the deportation and return of the Kabaka 
add to the liveliness of tracing the interweaving threads of political history. 
The lawyer will regret the failure to assess the legal system and the ad- 
ministration of justice. The acute difficulties inherent in the present dual 
system of justice have made the integration or fusion of the Protectorate 
and African courts on the one hand, and the applicable bodies of law on the 
other, a major problem for the emerging state. It is perhaps a measure of 
Mr. Apter’ s success in dealing with matters as difficult as the lack of 
separation in the African courts of the judicial and the executive, and the 
different standards of justice administered by the African courts, ‘that this 
reviewer would have liked to see him put his tools and technique to work in 
. this area. 
ALBERT H. GARRETSON 
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The Geneva Disarmament Conference (pp. 13-14); The European Economic Community 
and Germany (pp. 18-19), Nikolaus von Grote; German-American Cooperation for the 
Developing Countries (pp. 20-21), Alexander Funkenberg. 

Harvarp Law Review, June, 1962 (Vol. 75, No. 8). The Castro Government in 
American Courts: Sovereign Immunity and the Act of State Dootrine (pp. 1607-1621). 
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INDIAN JOURNAL OF INTERNATIONAL Law, July and October, 1961 (Vol. 1, Nos. 5 and 
6). Co-Hatstence as a Concept of International Law (pp. 571-588), J. Katz-Suchy; 
International Law in India (pp. 589-598), C. J. Chacko; Vienna Convention on Diplo- 
matic Relations, 1961 (pp. 589-612), K. Ahluwalia; The Specialised Agencies and Their 
interpretative Mechanism (pp. 613-628), G. 8. Raju and P. Chandrasekhara Rao; Con- 
fiot of Laws Problems Accompanying the International Credit Transaction (pp. 629- 
652), Gerald F. Gold; The Advisability of Enlarging the International Law Commission 
(pp. 658-855), K. Ahluwalia; The Indus Waters Treaty 1960 (pp. 656-668), G. S. Raju. 

INTERNATIONAL AND COMPARATIVE Law QUARTERLY, July, 1962 (Vol. 11, No. 8). 
English Law and Foreign Adoptions (pp. 635-840), Hon. Mr. Justice Scarman; Nullity 
Jurisdiction: Three Commentaries on the Ross Smith Case (pp. 651-659), J. K. Grodeeki; 
(pp. 659-664), P. R. H. Webb; (pp. 664-669), P. S. O, Lewis; Special Régimes and Pre- 
Emptive Activities in International Law (pp. 670-700), L. F. B. Goldie; The Individual 
before Tribunals Eaercising International Jurisdiction (pp. 701-720), Ian Brownlie; 
The Bosch Case, Court of Justice, European Communities (pp. 721-741), Dennis Thomp- 
son; The Settlement of Foreign Trade Disputes in Poland (pp. 806-821), J. Jakubowski; 
The Nielsen Case, European Commission of Human Rights (pp. 886-839), D. G. Valen- 
tine; State Immunity (pp. 840-843), Paul Abel; State Succession and Personal Treaties 
(pp. 848-847), P. J. Fitzgerald; Bizerte and the Unequal Treaty Theory (pp. 847-855), 
Anthony Lester; IUegality and the Consideration in Favorem Contractus (Btler v. 
Kertesz) (pp. 855-864), D. A. McConville; Fictitious Transfers (Benami) and the Pre- 
sumption of Advancement (Chettiar v. Chettiar) (pp. 864-872), J. Duncan M. Derrett. 

INTERNATIONAL AFFAIRS, May, 1962 (No. 5). Geneva: Hopes and Prospects (pp. 

8-11); Bealism—The Basis of a Sucoessful Policy (pp. 12-18), P. Kryukov and V. 
Mulin; Aggressive Bloos and the Decline of Imperialism (pp. 19-24), L. Vidyasova; 
U. 8. Colonial Policy Today (pp. 25-30), Y. Bogush; The ‘‘Welfare State’’—Fiction 
and the Facts (pp. 39-45); I. Nazarenko; More Stressea and Strains within the Com- 
monwealth (pp. 46-53), S. Madzojewski; New Answers to New Questions (pp. 54-58), 
Oskar Lange; Cold War Against U. 8. Progressives (pp. 59-63), V. Androsov; France 
and the Arms Race (pp. 65-69), V. Dubrovin; The Congo: The Dollar Casts a Shadow 
(pp. 70-71), B. Shabayev; Okinawa: Under American Occupation (pp. 71-73), V. 
Smolensky; Laos: A Legitimate Question (pp. 74-75), D. Yakovlev; Great Britain: 
Growing Opposition to the Arms Race (pp. 75-77), K. Zilliaeus; Isracl: Instigator of 
Confitots (pp. 77-78), A. Kostrov; France: After the Referendum (pp. 78-79), P. 
Courtade; ‘‘Hoonomic Distress and Political Instability’’ (pp. 80-85), I. Mikuson; The 
March of History (Three Maps of the World: 1914, 1988 and 1961) (pp. 98-112). 
, June, 1962 (No. 6). Who is Frustrating Hopes at Geneva? (pp. 3-7), Com- 
mentator; Scientific and Technical Progress and International Relations (pp. 8-16), V. 
Onushkin; A German Peace Treaty and NATO (pp. 17-22), T. Fyodorov; France after 
Evian (pp. 23-29), V. Shatrov; Hoonomio or Military Upsurge? (pp. 30-36), Victor 
Perlo; Anglo-American Bloc: Rivalry and Co-operation (pp. 87-42), Vl. Ivanenko; 4 
Step Towards Easing Tension in Europe (pp. 47-51), Q. Zhukov; Neutrality and the 
Common Market (pp. 52-65), Q. Osnitskaya; SHATO’s Future and the NEATO Project 
(pp. 56-62), M. Markov; The Oil Consortium—Neo-Colonialism in Action (pp. 63-67), 
F. Alferov; Britain: MoCarthyism Flares Up (pp. 71-72), Y. Airman and V. Byzhikov; 
Guatemala: A New Upsurge (pp. 72-73), R. Knyazev; United States: ‘‘ Himalayas of 
Armaments’’ (pp. 73-75), I. Mikuson; CENTO: The Latest Soap Bubble (p. 75), Y. 
Plotnikov; Our Day and the Tradition of Rapallo (pp. 76-78), A. Chubaryan; Aussen- 
politik Reflects on the Future (pp. 79-81), L. Kait; The NATO ‘‘International’’ and 
Its Programme (pp. 82-86), 8. Tyulpanov and Y. Ohernetsovaky; A Common Customs 
Tarif (pp. 106-107); The French Foreign Ministry (pp. 107-108). 

INTERNATIONAL ORGANIZATION, Spring, 1962 (Vol. 16, No, 2). Africa and Interna- 
tional Organization: Pan-Africanism (pp. 275-290), Rupert Emerson; The Impact on 
the Commonwealth of the Emergence of Africa (pp. 291-302), John Holmes; Africa 
Speaks to the United Nations—A Symposium (pp. 303-880); In Searoh of a Thread: 
The U.N. in the Congo Labyrinth (pp. 331-861), Stanley Hoffmann; The United Na- 
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tions and the Problem of African Development (pp. 362-374), Paul-Mare Henry; Africa 
at the U.N.: Some Observations (pp. 375-386), John H. Spencer; African Unification 
Movements (pp. 387-404), Erasmus H. Kloman, Jr.; Political and Regional Groupings 
in Africa (pp. 426-448), Carol A. Johnson. 

INTERNATIONAL RELATIONS, April, 1962 (Vol. 2, No. 5). Sir Charles Webster: A 
Tribute (pp. 273-275), Phillip Noel-Baker; The Common Market in a Wider Framework: 
Britain’s Political Dilemma (pp. 276-290), Kenneth Lindsay; Britain, America and the 
Month of Munich (pp. 291-301), Edward L. Henson, Jr.; A Primary Study of the 
Social Universe (pp. 802-807), Anthony J. Pearce; Spy Satellites and the Law (pp. 
308-310), Cyril Horsford; The Cultural and Psychological Approach to the Study of 
International Relations (pp. 811-327), Benno Wasserman. 

INTERNATIONAL Srupies (New Delhi), January, 1962 (Vol. 8, No. 3). International 
Economic Imbalance (pp. 231-241), A. K. Dasgupta; The Contemporary Practice of 
India in the Field of International Law (1960) (pp. 299-317), Nagendra Singh and 
M. K. Nawaz; International Law in India: Some Notes on Teaching and Research (pp. 
318-326), E. Lauterpacht; Recent Advances in Research on Disarmament (pp. 335-348), 
Mohendra Kumar, 

INTER-PARLIAMENTARY BULLETIN, 1962 (Vol. 42, No. 2). The Inter-Parliamentary 
Meetings at Rome (pp. 52-71); Space Law: Present Problems and Future Prospeots 
(pp. 72-88), L. Toncic; Peaceful Co-existence between States and the Principle of Uni- 
versality of the Inter-Parliamentary Union (pp. 93-97), K. Goubine. 

JAG JOURNAL, June, 1962 (Vol. 16, No. 5). Law Day, U.S.A., 1968. What It Means 
Every Day for You (pp. 81-83). 

JOURNAL DU Dror INTERNATIONAL (CLUNET), April-June, 1962 (Vol. 89, No. 2). 
La Convention sur la Responsabilité Civile dans le Domaine de VRnergie Nucléaire (pp. 
344-366), Maurice Picard; Les Ententes et les Monopoles selon le Traité de Rome (pp. 
368-400), A. Françon; Bulletin de Jurisprudence Française (pp. 402-414), R. Lehmann 
and A. Ponsard; Chronique de Jurisprudence Française (pp. 416-444), J.-B. BSialelli; 
Chronique de Jurisprudence Tohécoslovaque (pp. 446-474), Svetozar Hanák; Bulletin 
de Jurisprudence Administrative Internationale (1958-1960) (pp. 476-526), David 
Ruzié. 

JURIDICAL Review, April, 1962 (Vol. 7, No.1). A Note on the Recognition of Foreign 
Decrees of Nullity Granted to Scots Domiciliaries (pp. 21-35), J. M. Matheson and 
P. R. H. Webb. 

Jus, March, 1962 (Vol. 13, No. 1). Su una Proposta di Modifica dello Statuto 
delle Nazioni Unite (pp. 53-59), Giovanni Maria Ubertazzi; Sull’Eficacia di Cosa 
Giudicata delle Sentense Straniere negli Stati Uniti (pp. 108-185), Hans Smit. 

Law AND CONTEMPORARY PROBLEMS, Summer, 1961 (Vol. 26, No. 3). Symposium— 
European Regional Communities: The Economio and Political Problems of Integration 
(pp. 349-863), Albert Coppé; The Haternal Policy of the European Economie Com- 
munity (pp. 364-380), J. F. Deniau; Juridical and Institutional Aspects of the Euro- 
pean Regional Communities (pp. 381-399), Paul Reuter; The Role of the Court of 
Justice of the European Communities as Seen through its Case Law (pp. 400-417), 
Maurice Lagrange; The Impact of the European Eoonomte Community on the Move- 
ment for the Unification of Law (pp. 418-429), A. Grisoli; Parliamentary Control and 
Political Groups in the Three European Regional Communities (pp. 430-437), Franz O. 
Heidelberg; Problems Connected with the Creation of Euratom (pp. 488-453), Pierre 
Mathijsen; The Concept of Enterprise under the European Communities: Legal Effeots 
of Partial Integration (pp. 454-463), Gerhard Bebr; Rules Governing Compstition 
within the European Regional Communities (pp. 464—484), Jochen Thiesing; The Rules 
of Competition within the European Common Market (pp. 485-507), Fernand Spaak and 
Jean N. Jaeger; Capital Movements and Investment in the European Communities (pp. 
608-514), Hermann J. Abs; The Structure and Finanotal Activities of the European 
Regional Communities (pp. 515-538), Giandomenieo Sertoli; Tariffs and Trade in the 
Common Market (pp. 539-558), Hans W. Gerhard; The European Common Market and 
the General Agreement on Tariffs and Trade: A Study in Compatibility (pp. 559-571), 
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James Jay Allen; Labor and the European Communities (pp. 572-588), Meyer Bernstein, 

NATURAL Law Forum, 1962 (Vol. 7). International Law: The Testing Ground of 

Theory. (pp. 120-181), Samuel Enoch Stumpf. 
«New Tres, May 23, 1962 (No. 21). The Common Market (pp. 4-5); The Meaning 
of Agrarian Integration (pp. 5-7), I. Rukavishnikov; Eternal Problems in the Eternal 
City (pp. 8-11), Justas Paletskis; Soviet-Brasilian Eelations (pp. 16-17), N. 8. Patoli- 
chev; Bonn and the Peace Settlement (pp. 28-34), L. Bezymensky. 

——, May 30, 1962 (No. 22). The Soviet-Bulgarian Statement (pp. 1-2); The 
G. D. E. Memorandum (pp. 3-4); Peaceful Co-existence and Trade (pp. 9-10), Cyrus 8. 
Eaton; Dollar Imperialism and the Common Market (pp. 13-14), E. Khmelnitskaya; 
Frame-up in the Congo (p. 15), Y. B. 

——, June 6, 1962 (No. 23). The Way to Peace (pp. 1-2); Atomic Energy Polittos 
(pp. 12-14), V. Emelyanov; Britain and the Common Market (pp. 19-20), Konni 
Zilliacus. : 

-———, June 18, 1962 (No. 24). In the Common Cause (pp. 1-2); The Tension-Genera- 
tors (p. 3); Broader International Trade: New Sovtet Initiative (pp. 4-5), Observer; 
World Congress for Disarmament and Peace (pp. 5-6), Nikolai Tikhonov; Japan and, the 
Common Market (pp. 16-17), E. Leontyeva; France and ‘‘ Kuropean Integration’? (pp. 
18-19), Marcel Roques. 

——, June 20, 1962 (No. 25). Socialist Co-operation (pp. 1-2); The Soviet Union 
and Africa (pp. 2-8); Agreement in Laos (p. 3); Crime in Space (pp. 9-11), Georgi 
Pokrovsky; Japan’s Peace Movement (pp. 12-13), Yoshitaro Hirano; The 17-Nation 
Committees (pp. 22-23), V. Z.; Preaching Nuclear Folly (pp. 29-30), Mikhail Gus; 
Bundeswehr Bases in Western Europo (p. 31). ‘ 

——, June 27, 1962 (No. 26). Demilitarise Outer Space (p. 6), L. R.; Reactions to 
the Laos Agreement (p. 17), L Bagrov. 

——, July 4, 1962 (No. 27). America’s Nuclear Napoleon (p. 3), Observer; The 
Battle for Disarmament (pp. 4-8); The Common Market—Ezporter of Colonialism (pp. 
9-11), L. Stepanov; Washington and Trujillo (p. 15); Two Agreements (pp. 18-19), 
Vasily Emelyanov; Basio Principles of International Socialist Division of Labour (pp. 
33-40). 

-———,, July 11, 1962 (No. 28). Common Responsibility (pp. 1-2); The Battle for Dis- 
armament (pp. 5-8); Dangerous Facts (pp. 9-11), Boris Teplinsky; Discussing Disarma- 
ment with Americans (pp. 12-14), Igor Glagolev; Cooperation with Newly Independent 
States (pp. 14-16), V. A. Sergeyev; Britain and the U. 8. Juggernaut (p. 19), Konni 
Zilliacus; New Developments in the Latin-American Trade Union Movement (pp. 20-28), 
Vadim Listov. 

——, July 18, 1962 (No. 29). Destroy the Weapons of Destruction (pp. 1-2); The 
Great Peace Forum (pp. 3-5), L. Sedin; The Battle for Disarmament (pp. 6-9); Eco- 
nomio Consequences of General and Complete Disarmament. The U.N. Experts? Report 
(pp. 9-12), M. Rubinstein; General de Gaulle’s Atomic Trump (pp. 18-15), Vladimir 
Dubrovin; The ‘‘ Hight Sisters’? and Arab Oil (pp. 16-18); The Common Market and 
the Ratlway Worker (pp. 19-20), Guy Thibaut. 

OsteuroPa-REOHT, March, 1962 (Vol. 8, No. 1). Die Neue Verfassung der Mongo- 
lischen Volksrepublik (pp. 46-59), Lothar Schults; Zur Theorie der Nationalisierung 
(Katzarov) (pp. 69-70), Ehrenfried Schiitte. : 

PaNstwo 1 Prawo, March, 1962 (Vol. 17, No. 8). Aktualne Problemy Nauki Prawa 
(pp. 383-396), Sylwester Zawadzki; Pierwssa Polska Kodyfikacoja Prawa Morskiego 
(pp. 397-409), Stanislaw Matysik; Struktura Systemów Polityosnyoh ‘‘ Ozarnej’? Afryki 
(pp. 410-425), Szymon Chodak;. Zobowigsania g Umów w Projekoie Nowej Ustawy o 
Prawie Prywatnym Migdsynarodowym (pp. 445-458), Jerzy Jakubowski. 

» April, 1962 (Vol. 17, No. 4). Charakter Prawny Wspólnot Europejskich (pp. 
635-648), Andrzej Catus. 

PourtisoHE STUDIEN, May-June, 1962 (VoL 13, No. 143). Perspektiven (pp. 257- 

260), Hans Lehmann; Die Rolle der Neutralen im Geeinten Europa (pp. 284-294), 
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Ludwig Steiner; Polen zwischen Deutschland und der Sowjetunion (pp. 813-320), 
Anton Srymanski. 

——, July-August, 1962 (Vol. 18, No. 144). Perspektiven (pp. 385-388), Hans 
Lehmann; Hin Jahr 18. August 1961 (pp. 389-898), Hilmar Toppe; Nehmen Wir .den 
Kalten Erieg Ernst? (pp. 412-421), E. L. A. Diestel; Einflussnahme der Sowjetunion 
und des Weltkommunismus in Lateinamerika (pp. 422-429), Hans Edgar Jahn; Ele- 
mente der Deutsch-Russtschen Besichungen (pp. 430-434), Gustav Trampe; Polen im 
Zweifronten-Krieg (pp. 435-440), Antoni Szymanski. 

PRÁVNY OBZOR, 1962 (Vol. 45, No. 4). Niektoré Otdsky v Problematike Odsbrojenta 
(pp. 193-204), Juraj Cath. 

—-, 1962 (Vol. 45, No. 5). Komplezné Uprava a Ochrana Autorskoprdvnych, 
Vatahov Jednotlivymi Odvetviami Prévneho Poriadku (pp. 257-270), Stefan Luby. 

——, 1962 (Vol. 45, No. 6). Konferencia v Punta del Este (pp. 840-348), Ján Azud. 

Revista DE POLÍTICA Internacional, March-April, 1962 (No. 60). Hl Espiritu de 
Cooperación, Signo de la Politica Exterior de España (pp. vii-xii); Gran Bretaña y cl 
Continente (pp. 3-30), Daniel Lerner; Diplomacia y Fuerzas Armadas en la Vida Inter- 
nacional: Cardoter Analógico de Ambas Profesiones (pp. 31-51), Antonio Poch; Fi 
Potencial Aéreo y la Geopolítica de Estados Unidos (pp. 58-68), Joseph 8. Roucek; 
Hacia la Asociación entre Europa y Afrioa Negra (pp. 69-84), Leandro Rubio Garcia; 
Africa y la Ayuda para el Desarrollo (pp. 87-108), Adelaida de Austria; El Desarme 
al Dfa (pp. 109-118), Jaime de Ojeda; Las Zonas de Presión en la Actualidad Indostana 
(pp. 115-122), Rodolfo Gil Benumeya; Un Significativo Incidente Soviético-Guincano 
(pp. 128-133), Julio Cola Alberich; Zl Ayer, el Hoy y al Mañana Internacionales (pp. 
159-166), Camilo Barcia Trelles, 

REVUE DE DROIT INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SOTT), April-June, 1962 (Vol. 40, No. 2). Le Nouveau Droit Pénal International 
(pp. 938-108), Jean Graven; ‘‘Quo Vadis’’ the Free World (pp. 109-114), Tran-Tam; 
Communism and Bule of Law (pp. 118-139), Tran-Tam. 

REVUE CRITIQUES pe DROIT INTERNATIONAL Privé, April-June, 1962 (Vol. 51, No. 2). 
Le Droit International Privé du Maroc Indépendant (pp. 211-246), Michel Bourely; Une 
Réglementation Inachevée du Divorce International. La Loi Belge du £7 Juin 1960 
(pp. 247-282), Ph. Francescakis and Pierre Gothot. 

REVUE GÉNÉRALE DE DROIT INTERNATIONAL PUBLIC, April-June, 1962 (Vol. 66, No. 2). 
Les Rapports entre le Droit International et le Droit Interne a la Lumière de la Juris- 
prudence de la Cour Permanente de Justice Internationale (pp. 260-298), Krystyna Marek ; 
La Notion d’Intérét à Agir dans le Droit de la Communauté Européenne du Charbon et 
de l’Aoter (pp. 299-856), Jean-Claude Séché; Le Droit d’Acoés au Siège des Organi- 
sations Internationales (pp. 857-370), Raymond Goy; Chronique dea Faits Interna- 
tonauz (pp. 371-417), Charles Rousseau; Jurisprudence Frangatse en Matière de Droit 
International Public (pp. 418-423), Charles Rousseau; La Vie Internationale de la 
France en 1961 (pp. 424-437), P. M. Carjeu. 

REVUE HELLENIQUE DE DROIT INTERNATIONAL, January—December, 1960 (Vol. 13, Nos. 
14). Pétros Vallindas (1918-1960) (pp. 3-6); L’Interprétation du Droit Étranger 
par le Juge National et les Conséquences de l’Ignorance du Contenu de ce Droit (pp. 
7-24), J. G. Sauveplanne; La Convention Européenne sur la Responsabilité Civile dans 
le Domaine de l’Energie Nucléaire (pp. 25-50), Otto K. Kaufmann; Consular Role in 
the Desertion of Seamen (pp. 51-59), Luke T. Lee; Quelques Aspects de la Philosophio 
du Droit International (pp. 60-69), Bion Smyrniadis; Observations sur le Eeorutement 
à la Fonction Publique Internationale (pp. 97-189), Georges Langrod; La. Non-Eatra- 
dition des Nationaue (pp. 190-212), Aristide Baltatzis; Les Nouveaua Principes du 
Fonotionnalisme dans la C.E.C.A. (pp. 213-245), Stelios Castanos; Quelques Réflemions 
sur le Régime Juridique de l’Espace Ectra-Atmosphérique (pp. 246-253), Costas Econo- 
midés; La Session de Neuchâtel (1969) de Institut de Droit International at Ses Réso- 
lutions (pp. 290-296), P. G. Vallindas; Les Travaux de la IIIème Rencontre des Or- 
ganizations s’Occupant de l’Unification du Droit (pp. 296-300) ; Congrès Internationale 
de VA. L. A. I. à Athènes (pp. 300-304); On the Binding Force of the Agreement on 
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Mutual Recognition of Certificates of Measurements of Cargo Vessels between Greece 
and Iraq (pp. 304-305), O. N. Papas; Legatum Vissertanum (pp. 306-307). 

, January—December, 1961 (Vol. 14, Nos. 1-4). Geistiges und Historische Grund- 
lagen des Internationalen Privatreohts (pp. 14-32), Fritz Schwind; Politics and Inter- 
national Law (pp. 52-59), Marion Mushkat; Les Nouveaux Principes du Fonctionnalisme 
dans la C. E. C. A. (pp. 60-91), Stelios Castanos; International Law and Refugees (pp. 
92-120), Tadeusz B. Spitzer; Nature Juridique des Aotes Émis par le Conseil et la 
Commission de la C. E. E. (pp. 138-147), Jean Bourloyannis Tsangaridos; La Mer Terri- 
toriale et la Zone Contigué (pp. 166-195), Alkis Papacostas; The Right of Hot Pur- 
suit Especially under the Geneva Convention on the High Seas (pp. 196-224), Nickolaos 
M. Poulantzas; The Legal Status of Artificial Satellites (pp. 225-227), Dionyssios M, 
Poulantzas; Clause of the ‘‘Most Favored Nation’’ with Egypt (pp. 227-228), O. N. 
Papas; Chancelleries and Inviolability (pp. 228~229), C. N. Papas; World Law and 
Space Law (pp. 229-231), N. M. Poulantzas; Le Congrès International de P Arbitrage 
(pp. 282-239), G. E.; University of Cambridge: Special Vacation Course for Foreign 
Lawyers and Law Students (pp. 240-242); Académie de Droit International de La Haye, 
Cours, Juillet-Aott, 1968 (pp. 242-243); Centre de Recherches de V Académie de Droit 
International de La Haye, Aoti-Septembre, 1962 (pp. 248-244). 

Rivista pi Dirrrro Evrorrgo, January-March, 1962 (Vol. 2, No. 1). Norme Comuni- 
taris e Diritto Statuale Interno (pp. 8-17), Riccardo Monaco; Le Convenzioni Europec 
6% Loro Rapporti con il Consiglio d’Europa (pp. 18-32), Matteo Decleva; L'Art. XXIV 
del GATT e il Trattato Istitutive della Comunità EKoonomioa Europea (pp. 33-50), 
Giuseppe Schiavone; La Propriété de la Communauté de W’Euratom en Combustibles 
Nuoléaires (pp. 51-54); Dietrich Hammer. 

Sovier Stare anD Law (in Russian), May, 1962 (No. 5). The S. U. C. P. XXIInd 
Congress and the Tasks of the Soviet Soience of International Law (pp. 3-17), G. I. 
Tunkin; Demilitarization and Neutralization of Outer Space (pp. 62-72), G. P. Zhukov; 
The Development of the U.S.S.R. Academy of Science Institute of State and Law In- 
ternational Sotentifio Contacts in 1961 (pp. 182~134), V. P. Shatrov. 

——, June, 1962 (No. 6). International Law Aspects of Bringing About Universal 
and Total Disarmament (pp. 87-99), O. V. Bogdanov; Questions of Application of 
Foreign Laws in the Fundamentals of the U.S.S.R. and Union Republics Civil Legisla- 
tion (pp. 100-107), L. A. Lunts; The Fifth Annual Meeting of the Soviet International 
Law Association (pp. 138-141), B. S. Pehelintsev, 

SOZIALE BICHERHEIT, October, 1960 (Vol. 18, No. 10). Diplomatenreoht und Soziale 
Sicherheit (pp. 1-7), Rudolf Aladár Métall. 

~———, June, 1961 (VoL 14, No. 6). Das Wiener Ubereinkommen über Diplomatische 
Besichungen und die Sosiale Sicherheit (pp. 218-218), Rudolf Aladár Métall. 

——, May, 1962 (Vol. 15, No. 5). Konsularisohe Vertreter und Sosiale Sicherheit 
(pp. 237-241), Rudolf Aladár Métal. 

STUDI gt OEROETĂRI JURDIOEK, 1961 (Vol. 6, No. 4). Critica Unor Aspeote ale Teco- 
riei ‘Pure’? a Dreptului a lui Kelsen, cu Aplicare la Dreptul Internajional gi in Special 
la Suveranitate (pp. 535-550), A. Bolintineanu; Unele Aspecte ale Concepjicit lui N. 
Bălcescu despre Suveranitatea Tdrilor Romine (pp. 597-620), G. G. Florescu, 

SUDETEN BULLETIN, June, 1962 (Vol. 10, No. 6). No False Concessions on Berlin 
(pp. 141-143), Hans Krueger; The Nationality Question in Prewar CSE (pp. 149-151), 
Rudolf Wierer; Beneš and the Ghost of Rapallo (pp. 151-156), Oskar Weiss. 

——, July-August, 1962 (Vol. 10, Nos. 7-8). What Foreign Trade Means to 
COMECON (pp. 169-173), Kurt Wessely; Germany's Equalization of War Burdens 
(pp. 191-194), Hans Neuhoff. 

Tax Law Review, March, 1962 (Vol. 17, No. 3). Jurisdiction to Tax and Inter- 
national Income (pp. 431-462), Martin Norr. 

UNITED States NAVAL INSTITUTE PROCEEDINGS, June, 1962 (Vol. 88, No. 6). Ideo- 
logical Responsibility (pp. 59-63), Cmdr. Stephen T. De La Mater, Jr., U.S.N. 

——-, August, 1962 (Vol. 88, No. 8). A New Formula for Sea Power (pp. 23-83), 
John J. Clark and Edwin B. Hewes; Political Trends in Former French Territories of 





1962] PERIODIOAL LITERATURE OF INTERNATIONAL LAW 1159 


Black Africa (pp. 35-48), Capt. Carl H. Amme, Jr., U.S.N.; Antarctica—White Conti- 
nent of Promise (pp. 45-57), August O. Miller, Jr.; The Coming Cold Wer on the Sea 
Lanes (pp. 64-71), Desmond Wettern. 

WABHINGTON UNIVERSITY Law QUARTERLY, April, 1962 (Vol. 1962, No. 2). The 
European Convention on Human Rights in Practice (pp. 152-165), Dietrich Schindler. 

WISSENSCHAFTLIOHE ZEITSOHRIFT DER FRIEDRIOH-BCHILLER-UNIVERSITÄT JENA, 1960/ 
1961 (Vol. 10, No. 4). Probleme des Abschlusses eines Friedensvertrages (pp. 507-512), 
Martin Posch; Vélkerrechtliohe Aspekte der Sicherungsmassnahmen vom 13.8.1961 (pp. 
513-522), Gerhard Riege; Die Gegenwärtige Stellung der Rechten SPD-Ftihrer sur 
Staatsfrage in Deutschland und thr Verrat am Frieden (pp. 523-535), Gerhard Schmiedel. 

WORLD Arrairs, Summer, 1962 (Vol. 125, No. 2). Regional International Organisa- 
tions (pp. 74-76), Harold E. Davis; The Cult of the Downtrodden (pp. 77-80), Paul M. 
A. Linebarger; Memories of Half a Century (pp. 81-90), Denys P. Myers; Islam and 
the Constitution of Pakistan (pp. 92-96), Paul S. Welty; The Present Moral Struggle 
(pp. 97-101), Senator Thomas J. Dodd; Democracy and International Relations (pp. 
102-106), Pitman B. Potter. 

WORLD ECONOMY AND INTERNATIONAL RELATIONS (in Russian), May, 1962 (No. 5). 
‘‘Ruropean Integration’’: Some Results and Prospects (pp. 42-55), I. Lemin. 

——, June, 1962 (No. 6). The Foreign Policy of Moribund Imperialism (pp. 3-16), 
A. Galkin; The Problems of Integration and the Crisis of World Capitalist Economy 
(pp. 17-81), E. Khmelnitskaya; Vital Issues of International Division of Labour (pp. 
32-44), P. Chernyshov and L. Lobanov; Armaments and ia Investment Profits of 
U. 8. Corporations (pp. 58-67), Victor Perlo. 

——, July, 1962 (No. 7). Current Problems of International Politics (Review, 
Jantáry-June, 1968) (pp. 3-32); Market Problem for Modern Capitalism (pp. 33-49), 
YV. Alkhimov. 

Yate Law JOURNAL, June, 1962 (Vol. 71, No. 7). The Unit of Account: Enforce- 
ability under American Law of Maintenance-of-Value Provisions in International Bonds 
(pp. 1294-1315). 

Yuaosuav Survey, January~March, 1962 (Vol. 8, No. 8). Yugoslavia’s Views on 
the Policy of Active Peaceful Co-cxistence (pp. 1193-1205), B. P.; Arrest of the 
Yugoslav Citizen Lasar Vradarié in the Federal German Republic (pp. 1206-1210). 

ZEMSCHRIT FÜR AUSLANDISCHES ÖFFENTLICHES RECHT UND VOLKERRECHT, June, 
1962 (Vol. 22, No. 3). Gemeinsamer Markt und Nationale Wirtschaft. Zur Auslegung 
von Artikel 37 des Vertrages über die Europdische Gemeinschaft fiir Kohls und Stahl 
(pp. 461-485), Adolf Schile; Die Assosiierung Grieohenlands mit der Europdtsohen 
Wirtsohaftsgemeinschaft (pp. 486-508), Thomas Oppermann; Allgemeines Staatsreoht 
und Völkerrecht bet Carl Gottlieb Svares. Zur Edition der ‘‘ Kronpringsen-Vortrage’’ 
(pp. 508-539), Ernst Reibstein. 

ZEITSCHRŲT TÜR LUFTREOHT UND WELTRAUMRBECHTSFRAGEN, July, 1962 (Vol. 11, No. 
3). Zur Frage der Anwendbarkeit des Vertrages sur Griindung der EuropdGisohen Gemein- 
schaft (EWG) auf die Luftfahrt. Reohtsgutachten des Institutes für Luftreoht und 
Weliraumrechisfragen der Universität Köln (April 1968) (pp. 169-185), Alex Meyer; 
Selbstverteidigung im Weltraum und die Vereinten Nationen (pp. 186-205) (in English 
and German), John C. Cooper; Uber Weltraumrecht (pp. 227-233), Fr. W. von Rauch- 
haupt. 

ELEANOR H. FINCH 


OFFICIAL DOCUMENTS 


FRANCE-UNITED STATES 


CONVENTION OF ESTABLISHMENT, WITH PROTOCOL AND JOINT DECLARATION 


Signed at Paris, November 25, 1959; ratifications exchanged November 21, 
1960; in force December 21, 1960+ 


The President of the United States of America and the President of the 
French Republic, President of the Community, desirous of strengthening 
the ties of peace and friendship traditionally existing between the two 
countries and of encouraging closer economic intercourse between their 
peoples, conscious of the contribution which may be made to these ends by 
arrangements that provide in each country reciprocal rights and privileges 
on behalf of nationals and companies of the other country, thus encouraging 
mutually advantageous investments and mutually beneficial commercial re- 
lations, have resolved to conclude a convention of establishment and, for 
that purpose have appointed as Plenipotentiaries: 


The President of the United States of America, 


The Honorable Amory Hovauton, Ambassador of the United States of 
America at Paris, 


and the President of the French Republic, President of the Community, 
M. Mavrios Couve pz Murvi#, Minister of Foreign Affairs, 


who, having communicated to each other their full powers, found to be in 
due form, have agreed on the following Articles: 


ARTIOLE I 


Each High Contracting Party shall accord equitable treatment to na- 
tionals and companies of the other High Contracting Party, both as to their 
persons and as to their property, enterprises and other interests, and shall 
assure them within its territories full legal and judicial protection. 


Articus IT 


1. Nationals of either High Contracting Party shall, subject to the laws 
relating to the entry and sojourn of aliens, be permitted to enter the terri- 
tories of the other High Contracting Party, to travel therein freely, and to 
reside therein at places of their choice. They shall in particular be per- 
mitted to enter the territories of the other High Contracting Party and to 
remain therein, for the purpose of: 


1 Treaties and Other International Acts Series, No. 4626; 11 U. 8. Treaties 2398. 
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(a) carrying on trade between the territories of the two High Contract- 
ing Parties and engaging in related commercial activities; 

(b) developing and directing the operations of an enterprise in which 
they have invested, or in which they are actively in the process of investing, 
a substantial amount of capital. 


2. Nationals of each High Contracting Party shall enjoy, within the 
territories of the other High Contracting Party, freedom of conscience, of 
worship, of information and of the press. 

3. The provisions of the present Article shall be subject to the right of 
either High Contracting Party to take measures that are necessary for the 
maintenance of public order and for the protection of public health, morals, 
and safety. 


ARTICLE III 


1. Nationals and companies of either High Contracting Party shall be 
accorded national treatment with respect to access to the courts of justice 
as well as to administrative tribunals and agencies, within the territories of 
the other High Contracting Party, in all degrees of jurisdiction, both in 
pursuit and in defense of their rights. Companies of either High Contract- 
ing Party not engaged in activities within the territories of the other High 
Contracting Party shall enjoy such access therein without any requirement 
of registration. Nationals of either High Contracting Party shall be ac- 
corded the benefits of legal aid within the territories of the other High 
Contracting Party under the same conditions as its own nationals. 

2. Contracts entered into between nationals and companies of either 
High Contracting Party and nationals and companies of the other High 
Contracting Party, that provide for the settlement by arbitration of con- 
troversies, shall not be deemed unenforceable within the territories of such 
other High Contracting Party merely on the grounds that the place desig- 
nated for the arbitration proceedings is outside such territories or that the 
nationality of one or more of the arbitrators is not that of such other High 
Contracting Party. No award duly rendered pursuant to any such con- 
tract, and final and enforceable under the laws of the place where rendered, 
shall be deemed invalid or denied effective means of enforcement within the 
territories of either High Contracting Party merely on the grounds that 
the place where such award was rendered is outside such territories or that 
the nationality of one or more of the arbitrators is not that of such High 
Contracting Party. 


ÀRTIOLE LV 


1. The lawfully acquired rights and interests of nationals and companies 
of either High Contracting Party shall not be subjected to impairment, 
within the territories of the other High Contracting Party, by any measure 
of a discriminatory character. 

2. The dwellings, offices, warehouses, factories and other premises of na- 
tionals and companies of either High Contracting Party located within the 
territories of the other High Contracting Party shall be free from molesta- 
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tion and other unjustifiable measures. Official searches conducted on such 
premises, when necessary, shall be carried out in conformity with the law 
and with every consideration for the convenience of the oceupants and 
the conduct of business. 

3. Property of nationals and companies of either High Contracting Party 
shall not be expropriated within the territories of the other High Con- 
tracting Party except for a public purpose and with payment of a just 
compensation. Such compensation shall represent the equivalent of the 
property taken; it shall be accorded in an effectively realizable form and 
without needless delay. Adequate provision for the determination and 
payment of the said compensation must have been made no later than the 
time of the taking. 

4, Nationals and companies of either High Contracting Party shall in no 
case be accorded, within the territories of the other High Contracting Party, 
less than national treatment with respect to the matters set forth in para- 
graphs 2 and 3 of the present Article. 


ARTICLE V 


1. Nationals and companies of either High Contracting Party shall be ac- 
corded national treatment with respect to engaging in all types of commer- 
cial, industrial, financial and other activities for gain within the territories 
of the other High Contracting Party, whether directly or through the in- 
termediary of an agent or of any other natural or juridical person. Ac- 
cordingly, such nationals and companies shall be permitted within such 
territories: 


(a) to establish and to maintain branches, agencies, offices, factories and 
other establishments appropriate to the conduct of their business ; 

(b) to organize companies under the general company laws of such other 
High Contracting Party, and to acquire majority interests in companies of 
such other High Contracting Party; 

(c) to control and manage the enterprises which they have established 
or acquired. 


Moreover, the enterprises which they control, whether in the form of an 
individual proprietorship, of a company or otherwise, shall, in all that 
relates to the conduct of the activities thereof, be accorded treatment no less 
favorable than that accorded like enterprises controlled by nationals and 
companies of such other High Contracting Party. 

2. Each High Contracting Party reserves the right to determine the 
extent to which aliens may, within its territories, create, control, manage or 
acquire interests in, enterprises engaged in communications, air or water 
transport, banking involving depository or fiduciary functions, exploitation 
of the soil or other natural resources, and the production of electricity. 

8. Each High Contracting Party undertakes not to intensify, within its 
territories, existing limitations as regards enterprises belonging to or con- 
trolled by nationals and companies of the other High Contracting Party 
which are already engaged in the activities cited in the preceding para- 
graph. Moreover, each High Contracting Party shall permit, within its 
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territories, transportation, communications and banking companies of the 
other High Contracting Party to maintain branches and agencies, in con- 
formity with the laws in force, which are necessary to the operations of an 
essentially international character in which they are engaged. 


ARTICLE VI 


1. Nationals and companies of either High Contracting Party shall be 
permitted to engage, at their choice, within the territories of the other High 
Contracting Party, accountants and other technical experts, lawyers, and 
personnel who by reason of their special capacities are essential to the 
functioning of the enterprise. But these persons must fulfill the conditions 
necessary to the exercise of their calling under the applicable legislation. 

2, In any event, such nationals and companies shall be permitted to en- 
gage accountants and other technical experts, who are not nationals of the 
other High Contracting Party, without regard to their having qualified to 
practice a profession within the territories of such other High Contracting 
Party, but exclusively for conducting studies and examinations for internal 
purposes on behalf of such nationals and companies. 


ArTICLE VIL 


1. Nationals and companies of either High Contracting Party shall be 
accorded, within the territories of the other High Contracting Party, na- 
tional treatment with respect to leasing, utilizing and occupying real prop- 
erty of all kinds appropriate to the exercise of the rights accorded them by 
the other Articles of the present Convention. They shall also be accorded 
therein, as regards the acquisition and possession of real property, all other 
rights to which aliens and alien companies are entitled under the legisla- 
tion of such other High Contracting Party, each High Contracting Party 
reserving the right to invoke reciprocity in this respect. 

2. Nationals and companies of either High Contracting Party shall be ac- 
corded, within the territories of the other High Contracting Party, national 
treatment with respect to leasing and acquiring, by purchase or otherwise, 
as well as with respect to possessing, personal property of every kind, 
whether tangible or intangible, with the exception of ships. However, 
either High Contracting Party may impose restrictions on alien ownership 
of materials dangerous from the viewpoint of public safety and alien owner- 
ship of interests in enterprises carrying on particular types of activity, but 
only to the extent compatible with the enjoyment of the rights and privi- 
leges defined in Article V or provided by other provisions of the present 
Convention. 

3. Nationals and companies of either High Contracting Party shall be 
accorded within the territories of the other High Contracting Party na- 
tional treatment with respect to the right to dispose of property of all kinds. 


Arto VIIT 


1. Nationals and companies of either High Contracting Party shall be ac- 
corded, within the territories of the other High Contracting Party, national 
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treatment with respect to obtaining and maintaining patents of invention 
and with respect to rights appertaining to trademarks, trade names and 
certification marks, or which in any manner relate to industrial property. 

2. The High Contracting Parties undertake to cooperate with a view to 
furthering the interchange and use of scientific and technical knowledge, 
particularly in the interest of increasing productivity and improving stand- 
ards of living within their respective territories. 


ARTICLE IX 
1. The following categories: 


(a) nationals of either High Contracting Party residing within the 

territories of the other High Contracting Party, 

(b) nationals of either High Contracting Party not residing within the 
territories of the other High Contracting Party but engaged in trade or 
other gainful pursuit within such territories, whether or not through a 
permanent establishment or a fixed place of business. 

(e) companies of either High Contracting Party engaged in trade or 
other gainful pursuit within the territories of the other High Contracting 
Party, whether or not through a permanent establishment or a fixed place 
of business, 

(d) associations of either High Contracting Party that are engaged in 
scientific, educational, religious or philanthropic activities within the terri- 
tories of the other High Contracting Party, whether through a fixed place 
of business or otherwise, 


shall not be subject to any form of taxation or any obligation relating 
thereto, within the territories of such other High Contracting Party, which 
is more burdensome than that to which nationals, companies and associ- 
ations of such other High Contracting Party in the same situation are or 
may be subject. 


2. Nationals, companies and associations of either High Contracting 
Party, not falling within one of the categories specified in paragraph 1 
above, shall not be subject, within the territories of the other High Con- 
tracting Party, to any form of taxation or any obligation relating thereto 
which is more burdensome than that to which nationals, companies and as- 
sociations of any third country in the same situation are or may be subject. 

3. Enterprises of either High Contracting Party, the capital of which is 
owned or controlled in whole or in part, directly or indirectly, by one or 
more nationals of the other High Contracting Party, shall not be subject in 
the first High Contracting Party to any form of taxation or any obligation 
relating thereto which is more burdensome than that to which other like 
enterprises of the first High Contracting Party are or may be subject. 

4. The nationals, companies and associations of either High Contracting 
Party referred to in paragraph 1 (b), (c), and (d) of the present Article 
shall not be subject, within the territories of the other High Contracting 
Party, to any form of taxation upon capital, income, profits or any other 
basis, except by reason of the property which they possess within those 
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territories, the income and profits derived from sources therein, the busi- 
ness in which they are there engaged, the transactions which they accom- 
plish there, or any other bases of taxation directly related to their activities 
within those territories. 

5. The term ‘‘form of taxation,” as used in the present Article, includes 
all taxes of whatever nature or denomination. 

6. Each High Contracting Party reserves the right to: 


(a) extend to the nationals, companies and associations of third coun- 
tries, specific tax advantages on the basis of reciprocity ; 

(b) accord special tax advantages by virtue of agreements with third 
countries for the avoidance of double taxation; 

(c) apply special provisions in allowing, to non-residents, exemptions of 
a personal nature in connection with income and inheritance taxes; 

(d) extend special advantages to its own nationals and residents in con- 
nection with joint returns by husband and wife. 


7. The foregoing provisions shall not prevent the levying, in appropriate 
cases, of fees relating to the accomplishment of police and other formalities, 
if these fees are also levied on other foreigners. The rates for such fees 
shall not exceed those charged the nationals of any other country. 


ARTICLE X 


1. Nationals and companies of either High Contracting Party shall be 
accorded by the other High Contracting Party the same treatment as na- 
tionals and companies of such other High Contracting Party in like situ- 
ations, with respect to payments, remittances and transfers of funds or 
financial instruments between the territories of the two High Contracting 
Parties as well as between the territories of such other High Contracting 
Party and any third country. This treatment shall be not less favorable 
than that accorded to nationals and companies of any third country in like 
situations. 

2. Neither High Contracting Party shall impose exchange restrictions as 
defined in paragraph 5 of the present Article except to the extent necessary 
to prevent its monetary reserves from falling to a very low level or to effect 
a moderate increase in very low monetary reserves. The provisions of the 
present Article do not alter the obligations either High Contracting Party 
may have to the International Monetary Fund or preclude imposition of 
particular restrictions whenever the Fund specifically authorizes or re- 
quests a High Contracting Party to impose such restrictions. 

3. The two High Contracting Parties, recognizing that the freedom of 
movement of investment capital and of the returns thereon would be con- 
ducive to the realization of the objectives of the present Convention, are 
agreed that such movements shall not be unnecessarily hampered. In this 
spirit, each High Contracting Party will make every effort to accord, in the 
greatest. possible measure, to nationals and companies of the other High 
Contracting Party the opportunity to make investments and to repatriate 
the proceeds of the liquidation thereof. This principle shall apply also to 
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the compensation referred to in Article IV, paragraph 3, of the present 
Convention. Each High Contracting Party shall make reasonable provision 
for the withdrawal of earnings from investments, whether in the form of 
salaries, dividends, interest, commissions, royalties, payments for technical 
services, or payments for other current transactions relative to investments. 
If more than one rate of exchange is in force, the rate applicable to such 
withdrawals shall be a rate which is specifically approved by the Inter- 
national Monetary Fund for such transactions or, in the absence of a rate 
80 approved, a rate which, inclusive of any taxes or surcharges on exchange 
transfers, is just and reasonable. 

4. Exchange restrictions shall not be imposed by either High Contracting 
Party in a manner unnecessarily detrimental or arbitrarily discriminatory 
to the claims, investments, transport, trade, and other interests of the na- 
tionals and companies of the other High Contracting Party, nor to the 
competitive position thereof. 

5. The term ‘‘exchange restrictions’’ as used in the present Article in- 
eludes all restrictions, charges and taxes, regulations, or other requirements 
imposed by either High Contracting Party which burden or interfere with 
payments, remittances, or transfers of funds or of financial instruments 
between the territories of the two High Contracting Parties. 


ARTIOLE XI 


Each High Contracting Party will take the measures it deems appropri- 
ate with a view to preventing commercial practices or arrangements, 
whether effected by one or more private or public commercial enterprises, 
which restrain competition, limit access to markets or foster monopolistic 
control, whenever such practices, or arrangements have or might have 
harmful effects on trade between the two countries. 


ARTICLE XII 


The provisions of the present Convention shall not preclude the applica- 
tion of measures: 


(a) regulating the importation and exportation of gold and silver; 

(b) regarding fissionable materials, the radio-active by-products of the 
utilization or manufacture of such materials, or raw materials which are 
the source of fissionable materials ; 

(c) regulating the manufacture of and traffic in arms, munitions and 
implements of war, as well as traffic in other materials carried on directly 
or indirectly for the purpose of supplying military establishments ; 

(d) necessary to fulfill the obligations of a High Contracting Party for 
the maintenance or restoration of international peace and security, or 
necessary to protect its essential security interests. 


ARTICLE XIIT 


The High Contracting Parties may deny to any company, in the owner- 
ship or direction of which nationals of a third country or countries have 
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directly or indirectly a controlling interest, the advantages of the present 
Convention, except with respect to recognition of juridical status and access 
to the courts. 


ARTICLE XIV 


1. The term ‘‘national treatment’’ means treatment accorded to nationals 
and companies of either High Contracting Party within the territories of 
the other High Contracting Party upon terms no less favorable than the 
treatment therein accorded, in like situations, to the nationals and com- 
panies, as the case may be, of such other High Contracting Party. 

2. National treatment accorded under the provisions of the present Con- 
vention to French companies shall, in any State, territory or possession of 
the United States of America, be the treatment accorded therein to com- 
panies constituted in other States, territories and possessions of the United 
States of America. 

3. As used in the present Convention, the term ‘‘nationals’’ (‘‘ressortis- 
sants’’) means natural persons having the nationality of a High Contract- 
ing Party and not domiciled in a non-metropolitan territory thereof to 
which the present Convention does not extend. 

4. As used in the present Convention, the term ‘‘companies’’ (‘‘sociétés’’) 
means: 


(a) as concerns the United States of America, corporations, partnerships, 
limited liability companies, and other entities having legal personality, 
whether or not with limited liability, but for pecuniary profit ; 

(b) as concerns France, ‘‘sociétés civiles,’’ ‘‘sociétés en nom collectif,’’ 
“‘associations en participation,’’ ‘‘sociétés en commandite simple,’’ ‘‘so- 
ciétés en commandite par actions,’’ ‘‘sociétés anonymes,’’ ‘‘sociétés à res- 
ponsabilité limitée” and, in general, entities having legal personality for 
pecuniary profit. 


5. Companies constituted under the applicable laws and regulations 
within the territories of either High Contracting Party shall be deemed 
companies thereof and shall have their juridical status recognized within 
the territories of the other High Contracting Party. 

6. Non-profit associations lawfully constituted within the territories of 
either High Contracting Party shall have their juridical status recognized 
by the other High Contracting Party and shall, inter alta, be accorded 
© within the territories thereof the rights provided in Article III, paragraph 
1, of the present Convention. 


ARTICLE XV 
1. The present Convention shall apply: 


(a) As concerns the United States of America, to all territories under the 
sovereignty or authority thereof, other than the Panama Canal Zone and the 
Trust Territory of the Pacific Islands; 

(b) As concerns the French Republic, to the metropolitan departments, 
the Algerian departments, the departments of The Oasis and Saoura, the 
departments of Martinique, Guadaloupe, Guiana and Reunion. 
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2. The present Convention may be made applicable, by virtue of ex- 
changes of notes between the Governments of the High Contracting Parties, 
to the Overseas Territories of the French Republic or to one or several 
such Territories, under the conditions fixed, in each case, in the said ex- 
changes of notes. 

8. The present Convention may be made applicable, in the same manner, 
to the member States of the Community or to one or several such States. 


ARTIOLE XVI 


1. Each High Contracting Party shall accord sympathetic consideration 
to such representations as the other High Contracting Party may make with 
respect to any question affecting the application of the present Convention, 
and shall afford opportunity for an exchange of views relative thereto. 

2. Any dispute between the High Contracting Parties as to the interpre- 
tation or application of the present Convention, not satisfactorily adjusted 
by diplomacy, shall be submitted to the International Court of Justice, 
unless the High Contracting Parties agree to settlement by some other 
pacific means. 

ARTICLE XVIT 


The entry into force of the present Convention shall terminate the Trade- 
mark Convention signed at Washington April 16, 1869.* 


ARTICLE XVIII 


1. The present Convention shall be ratified. It will enter into force one 
month after the exchange of the instruments of ratification, which will take 
place at Washington. 

2. The present Convention shall have an initial term of ten years. It 
shall remain in force thereafter until either High Contracting Party termi- 
. nates it by giving to the other High Contracting Party a written notice one 
year in advance. 


IN WITNESS WHEREOF the respective Plenipotentiaries have signed the 
present Convention and have hereunto affixed their seals. 

Done in duplicate, in the English and French languages, both equally 
authentic, at Paris, this twenty-fifth day of November, one thousand nine 
hundred fifty-nine. 


Amory HougHTon 
[SEAL] 
M Covve DE MURVILLE 
[sea] 
PRoTocou 


The undersigned Plenipotentiaries, duly authorized by their respective 
Governments, are further agreed on the following provisions, which shall 
form an integral part of the Convention of Establishment between the 


1 Treaty Series 94; 16 Stat. 771. 
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United States of America and France dated the twenty-fifth of November, 
one thousand nine hundred fifty-nine. 


1. (a) The protection provided in Article I engages the competent au- 
thorities of each High Contracting Party to inform immediately the consuls 
of the other High Contracting Party of the arrest or detention of any of its 
nationals, if the latter so requests. The consul may then be authorized to 
visit such national, in conformity with the regulations of the institution 
of detention, and to confer with him. The competent authority will assure 
the transmission to the consul of all correspondence directed to him by such 
national. 

(b) Such national shall have the right to all guaranties provided in the 
laws of the High Contracting Party within the territories of which he is 
detained, and which assure accused persons of humane treatment, the right 
to be informed immediately of the accusations against them, to be defended 
by an attorney of their choice, and to be judged as rapidly as possible. 


2. (a) Notwithstanding the provisions of the present Convention, the 
laws and regulations in force within the territories of either High Con- 
tracting Party which govern the access of aliens to the professions and occu- 
pations, as well as the exercise of such callings and other activities by them, 
remain applicable as concerns nationals and companies of the other High 
Contracting Party. 

(b) However, the procedures provided for by the above-mentioned laws 
and regulations, as well as those provided for by the laws and regulations 
governing the entry and sojourn of aliens, must not have the effect of im- 
pairing the substance of the rights set forth in Article II, paragraph 1 (a) 
and (b). 

(c) The provisions of Article II, paragraph 1 (b), shall be construed as 
extending to nationals of either High Contracting Party proceeding to the 
territories of the other High Contracting Party for the purpose of occupy- 
ing a position of responsibility in an enterprise on behalf of nationals and 
companies of the first High Contracting Party that have invested a sub- 
stantial amount of capital in such enterprise or that are in the process of 
making such an investment. 

(d) The advantages accorded a national of either High Contracting 
Party under the provisions of Article II, paragraph 1 (a) and (b), with 
respect to entry and sojourn in the territories of the other High Contracting 
Party, shall extend to his spouse and minor unmarried children who ac- 
company or next follow to join him. 


3. The provision of Article III, paragraph 1, relating to access to the 
courts of justice, shall not affect the regulations in force within the terri- 
tories of either High Contracting Party concerning the cautio judicatum 
solvi. 

4. The provisions of the last sentence of Article III, paragraph 2, shall 
not affect the reservation concerning the place where the award is rendered, 
made by France in adhering to the Convention of New York of June 10, 
1958 for the recognition and execution of foreign arbitral awards. 
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5. In Article IV, paragraph 8, the term ‘‘expropriated ... for a public 
purpose” éxtends inter alia to nationalizations. 

6. The provisions of Article IV, paragraph 3, providing for the payment 
of compensation, shall extend to interests held directly or indirectly by na- 
tionals and companies of either High Contracting Party in property ex- 
propriated within the territories of the other High Contracting Party. 

7. The provisions of Article V, paragraph 1, shall not impair the laws 
and regulations in force within the territories of either High Contracting 
Party which reserve the practice of certain professions to nationals. 

8. The provisions of Article V, paragraph 1, do not preclude the right 
of either High Contracting Party to apply special requirements to alien 
insurance companies to the end that they furnish guaranties, in the interest 
of insured persons and of third parties, equivalent to those required of 
companies of the country. 

9. The provisions of Article VI, paragraph 2, are adopted with regard to 
accountancy until such time as it may have become possible to conclude an 
agreement concerning the exercise of this profession. 

10. The right to invoke reciprocity as provided in Article VII, paragraph 
1, shall permit the French Government, taking into account the treatment 
accorded French nationals and companies in a State, territory or possession 
of the United States of America, to apply analogous treatment to nationals 
and companies of the United States of America, respectively domiciled in 
such State, territory or possession or constituted under its laws. 

11. In the event that a French national or company, having acquired real 
property by testate or intestate succession, should be precluded by reason 
of alienage from enjoying rights of ownership in such property in a State, 
territory or possession of the United States of America, such national or 
company will be allowed a period of at least five years in which to dispose 
of it. 

12. The provisions of Article VII, paragraphs 2 and 3, shall not prevent 
the enforcement of regulations governing transactions on the part of non- 
residents and aliens in foreign stocks and bonds. 

13. The provisions of Article X, paragraph 1, shall not preclude differing 
treatment from being applied to different currencies, as may be required by 
the state of the balance of payments of either High Contracting Party. 

14. Hither High Contracting Party, with a view to protecting its cur- 
rency or facilitating the servicing of the proceeds of investments and the 
repatriation of capital, may subject to authorization the making of invest- 
ments by foreign nationals and companies. 

15. The phrase, ‘‘in the greatest possible measure,’’ employed in Article 
X, paragraph 3, shall be understood to refer to the conditions cited in 
Article X, paragraph 2. 

16. Residence criteria may be applied for purposes of determining 
whether or not nationals and companies of either High Contracting Party 
are in ‘‘like situations’’ as that term is employed in paragraph 1 of Article 
XIV and in the other provisions of the present Convention. 
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17. Article XV does not apply to territories which are subject to the au- 
thority of either High Contracting Party solely as a military” base or by 
reason of temporary military occupation. 


IN WITNESS WHEREOF the respective Plenipotentiaries have signed the 
present protocol and have hereunto affixed their seals, 

Done in duplicate, in the English and French languages, both equally 
authentic, at Paris, this twenty-fifth day of November, one thousand nine 
hundred fifty-nine. 

Amory HOUGHTON 
[sean] 
M Couve DE MURVELE 
[sean] 
JOINT DECLARATION 


The two Governments deem it appropriate to clarify, at the moment of 
proceeding to the signing of the Convention of Establishment between the 
United States of America and France, the import of the reservations re- 
lating, on the one hand, to the enforcement of the laws governing the entry 
and sojourn of aliens and, on the other hand, to the enforcement of the 
laws regulating the access of aliens to the professions and occupations. 

It is expressly stipulated in the Protocol to the Convention that those 
reservations shall not impair the substance of the rights granted to the na- 
tionals of either High Contracting Party who have invested a substantial 
amount of capital or are in the process of making such an investment within 
the territories of the other High Contracting Party, or who proceed thereto 
for the purpose of engaging in trade between the two High Contracting 
Parties. 

However, the two Governments also have the intention of facilitating, to 
the greatest possible extent and on a basis of real and effective reciprocity, 
the establishment of nationals who are not within the above-cited categories 
and, in particular, of qualified personnel who are indispensable to the con- 
duct of the enterprises created by nationals and companies of either High 
Contracting Party within the territories of the other High Contracting 
Party. 

Consequently, and in conformity with the spirit which animated the ne- 
gotiation of the present Convention, the two Governments consider that 
they should reciprocally exercise the greatest possible liberality consistent 
with their national laws both with respect to the entry and sojourn of aliens 
and with respect to their establishment, effective reciprocity being under- 
stood by them as pertaining globally to the whole of the two systems of 
regulation. 

The present Declaration shall be annexed to the Convention of Establish- 
ment between the United States of America and France dated the twenty- 
fifth of November, one thousand nine hundred fifty-nine. 


AH 
MCM 
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Collisions in foreign waters. Decisions of German Fed. Sup. Ct., Feb. 2, 1961. JD. 
563, 565. 

Colombia. Statement at 8th Meeting of American Foreign Ministers on exclusion 
of Cuba from inter-American system. 614. 

Colombia-Peru. Asylum case, I.C.J. Cited. 50, 51. í 

Colonialism. Attitude of Asian and African states, R. P. Anand, LA, 383, Q. Wright, 
L4, 629; J. Marshall quoted on, 629; Vitoria cited on, 629. 

Colonna, Pemberton v., 290 F. 2d 220. Cited. 213. 

Colorado River. Allocation of waters of. U. 8.-Mexico controversy. D. ©. Piper. 
CN. 1019. i 

Columbia University. Parker School of Foreign and Comparative Law. Summer 
program. W. L. M. Reese. CN. 160. 

Commanders, responsibility for offenses against war prisoners. Int. Mil Trib. for 
Far East Judgment quoted, 466; U. 8. Army Law of Land Warfare quoted, 467. 

Commercial arbitration. See Arbitration. 

Commercial enterprises. France-U. S. Convention of Establishment, 1160, 1162; 
Protocol, 1170; state-owned, see State-owned enterprises. 
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Commission on Responsibility of Authors of the War and on Enforcement of Penalties. 
Report cited on treatment of prisoners of war, 437; quoted on violations of laws of 
war, 438. 

Communication, freedom of. Art. 27, Vienna Convention on Diplomatic Relations, 
1961. Quoted, 110; E. L. Kerley, LA, 110; proposed amendments, 111; I.L.C. 
draft Art. 25 quoted, 110; E. L. Kerley, ZA, 111. 

Communiam, International. Offensive in America, Resolution of 8th American Foreign 
Ministers’ Meeting, 604; Special Consultative Committee on Security against Sub- 
versive Action of, Resolution of 8th American Foreign Ministers’ Meeting, 606. 

Communist countries of Europe. Settlement of dual nationality in. I. Sipkov. CN. 
1010. 

Communist organizations, members of. Denial of U. S. passports to. State Dept. 
Regulations. 537. 

Communist Party. New Program quoted on peaceful co-existence. 712, 

Communist theory of international law. R. D. Crane, LA, 685; J. L. Kunz, Ed, 498; 
E. MeWhinney, LA, 961. 

Compania Axucarera Vertientes-Camaguey de Cuba, Schwartz v., 217 N.Y.8. 2d 711. 
JD. 216. 

Companies. Defined, France-U. S. Convention of Establishment, 1167; national treat- 
ment, France-U. S. Convention of Establishment, 1161, 1162, 1163. 

Comparative law. Parker School Summer program, W. L. M. Reese, CN, 160; XXth 
Century Conflicts Law and, K. H. Nadelmann, A. T. von Mehren and J. N. 
Hazard, BN, 587. 

Competition, restraint of. France-U. 8. Convention of Establishment. 1166. 

Confiscation of private property by foreign governments. Validity of. H. W. Baade, 
CN, 504; M. Domke cited, 504, 507; I. Seidl-Hohenveldern, CN, 507; Banco 
Nacional de Cuba v. Sabbatino, JD, 1085, act of state doctrine in the light of, 
M. G. Coerper, CN, 143; Gonzales v. Industrial Bank [of Cuba], 215 N.Y.8. 2a 
632, JD, 216; Mann v. Oia. Petrolera Trans-Cuba, 8. A., 215 N.Y.S. 2d 894, JD, 
217; 223 N.Y.S. 2d 900, JD, 849; Schwartz v. Compania Azucarera Vertientes- 
Camaguey de Cuba, 217 N.Y.8. 2d 711, JD, 216; United Fruit Sugar Co. v. 5,000 
Tons of Sugar, 295 F. 2d 24, JD, 550. 

Conflict of laws. Abdul-Rahman Omar Adra v. Clift, 195 F. Supp. 857, JD, 552; Actes 
et Documents de la Neuvieme Session, Conference de la Haye, 1960, BR, 1187; 
American-Ohilean Private International Law, A. Etcheberry O., BN, 254; American- 
French Private International Law, G. R. Delaume, BN, 1144; Blohn v. Desser 
and Others, [1961] 3 All E.R. 1, JD, 659; Breen (otherwise Smith) v. Breen, [1961] 
3 All ER. 225, JD, 660; A Comparative Study, Vol. 2, E. Babel, BN, 1145; 
Conflitos de Leis em Materia de Nacionalidade, I. P. Marinho, BN, 587; Cook v. 
Kuljian Corp., 201 F. Supp. 531, JD, 848; German Fed. Sup. Ct. Decisions, Feb. 
2, 1961, JD, 563, 565; Jurisprudence de Droit International Privé, Ph. Franceacakis, 
BN, 256; Montship Lines Ltd. et al. v. Federal Maritime Board, 295 F. 2d 147, 

_ ID, 557; Pledge v. Walter, 36 W.W.R. 96, JD, 561; proper law of loans concluded 
by international persons, G..R. Delaume, LA, 63; Todd v. Todd, [1961] 2 All E.R. 
881, JD, 560; XXth Century Comparative Law and, K. H. Nadelmann, A. T. vou 
Mebren and J. N. Hazard, BN, 587; L’Unification des Régles de Conflits de Lois 
en Matière de Forme de Testaments, A. E. von Overbeck, BR, 1137; U. 8, A. v. 
Harden, 35 W.W.RB. 654, JD, 561. 

- See also Private international law. 

Congo. Dag Hammarskjold quoted on U. N. Secretary General and, 26; military 
assistance to, U. N. Security Council resolution quoted, 19; United Nations Force 
in, as collective measures under Charter, J. W. Halderman, LA, 973, 979, 985, 
987; General Assembly resolution, 1961, quoted, 980; Secretary General’s reports 
quoted, 980; Security Council resolution of July 14, 1960, cited, 979; U. S. con- 
temporary practice, 800; expenses of, I.C.J. Advisory Opinion, JD, 1053, state- 
ments of Legal Adviser, U. 8. Department of State, 808, 804. 
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Connally Reservation to U. S. acceptance of I.C.J. compulsory jurisdiction. Cited, 
39; L. E. Becker cited, 360, quoted, 372; H. W. Briggs quoted, 377; ‘Senator Tom 
Connally quoted, 369; P. Guggenheim cited, 870, 376, quoted, 360, 377; H, Lauter- 
pacht cited, 375; quoted, 357, 382; L. Preuss quoted, 357; F. O. Wileox quoted, 357; 
invocation by Bulgaria, L. Gross, LA, 357, 366; letter of Legal Adviser, Department 
of State, to Registrar of I.C.J. quoted, 371. 

Consular conventions. U. 8. contemporary practice. 1031. 

Consular correspondence. I.L.O. draft articles and commentaries, 277, 315, 817. 

Consular immunities. I.L.C. draft articles and commentaries, 276, Report, 270; article 
on non-diserimination, 353, quoted, 479, 481, comment of Norway quoted, 480; 
H. W. Briggs, Hd, 475; reciprocity in, J. Zourek quoted, 480. 

Consular Law and Practice. L, T. Lee, BR, 1122; Zasady Miedzynarodowego Prawa 
Konsularnego, K. Libera, BR, 576. 

Consular premises. I.L.O. draft articles and commentary on consular relations, 276, 
B10, 812, 314, 348, 344, 347. 

Consular relations. I.L.C. draft articles and commentaries, 276; Report, 270. 

Consular staff. I.L.C. draft articles and commentaries, 276, 803. 

Consulates. Establishment of. I.L.C. draft articles and commentary. 281. 

Consuls: 

Administration of estates of nationals. In re Colella’s Estate, 214 N. Y. S. 2d 
466. JD. 217. 

Archives. I.L.C. draft articles and commentary. 277, 310, 315, 348. 

Commissions. I.L.C. draft articles and commentaries, 292. 

Diplomatie acts. I.L.O. draft articles and commentaries. 800. 

Fees. I.L.C. draft articles and commentaries. 323. 

Fanetions. LL.O. draft articles and commentaries, 280, 282, 290; performance by 
diplomatic missions, Art. 8, Vienna Convention on Diplomatic Relations, quoted, 94, 
E. L. Kerley, LA, 95, Spanish proposal, 95. 

Personal inviolability. I.L.O. draft articles and commentaries. 325. 

Precedence. I.L.C. draft articles and commentaries. 299, 304. 

Privileges and immunities. In re Colella’s Estate, 214 N.Y.8. 2d 466, JD, 217; 
I.L.O. draft articles and commentaries, 311, 330, 341, 342, 845; transit through 
third countries, I.L.O. draft articles, 342, commentary, 843; U. 8. Department of 
State instruction to Consulate General, Salisbury, Southern Rhodesia, 1031; U. S.- 
Finnish Treaty, U. S.-U. K. Convention, U. 8. contemporary practice, 168, 

Protection of. I.L.C. draft articles and commentaries. 324. 

Termination of functions. LL.C. draft articles and commentaries. 309. 

Testimony by. I.L.C. draft articles and commentaries. 331. 

Continental Insurance Co., U. 8. ex rel, v. Japan. Japan-U. S, Property Comm. Dec, 
No. 3. Cited, 422; quoted, 424, 425. 

Continental shelf, jurisdiction of. Corrosion Rectifying Co. v. Freeport Sulphur Co., 
197 F. Supp. 291, cited, 556; Guess v. Read, 290 F. 2d 622, JD, 211; Pure Oil Co. 
v. Snipes, 293 F. 2d 60, JD, 555. 

Contracts. Cancellation of, damages for, U. 8.-Japanese Property Commission De- 
cision No. 2, cited, 421; contra bonos mores, Judgment of German Fed. Sup. Ct., 
Dec. 21, 1960, JD, 582. 

Contracts, state. A. Verdross cited on law governing, 64; Best v. U. 8., 292 F. 2d 274, 
JD, 218; Etat Ottoman v. Comptoir d’Escompte, Trib Civ. Seine, 1875, cited, 63; 
proper law of loans concluded by international persons, G. R. Delaume, LA, 63. 

Control measures. U.S.S.R. draft disarmament treaty. 927. 

Cook v. Kuljian Corp., 201 F. Supp. 581. JD. 848. 

Copyright. Eingriffe des Staates in die Verwaltung und Verwertung von Urheber- 
rechtlichen Befugnissen, A. Troller, BN, 877; Internationale Gesellschaft fiir Urhe- 
berrecht, Schriftenreihe, Vols. 14-17, 19, BN, 877; international, Movement in 
Nineteenth Century America, A. J. Olark, BR, 868. 

Corbett, Percy ©. Cited on sociological approach to international law, 491; BR: Boze- 
man, 232. 
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`Corful Channel Case, I.C.J. Cited, 36, 42, 50; quoted, 55. 

Corrosion Redtifying Co. v. Freeport Sulphur Co., 197 F. Supp. 291. Cited. 556. 

Cort, Rusk v., 369 U. S. 867. JD. 1107. 

Coumatos, People v., 224 N.Y.8. 2d 507. JD. 850. 

Council of Europe. Its Structure, Functions and Achievements, A. H. Robertson, BN, 
1143; Europarat und Urheberrecht, E. Schulze, BN, 877; European Yearbook, 1959, 
BR, 1184. 

Counterclaims against sovereign states. Pons v. Republice of Cuba, 294 F. 2d 925. JD. 
215. 

Courts. Access to, France-U. S. Convention of Establishment, 1161; Protocol, 1169; 
Office of the State Department Legal Adviser and, R. B. Bilder, LA, 667. 

Crane, Robert D. Soviet attitude toward international space law. DA. 6865. 

Criminal jurisdiction. Aircraft over high seas, R. v. Naylor, [1961] 2 All E. R. 932, 
JD, 561; diplomatic immunity from: Art. 81, Vienna Convention, 1961, quoted, 
118, E. L. Kerley, ZA, 119, proposed amendments, 120; I.L.0. draft Art. 29, quoted, 
119, E. L. Kerley, LA, 120; U. N. Headquarters, People v. Coumatos, 224 N.Y.8. 
2d 607, JD, 850. 

Cuba: 

Arms trade with. Resolution of 8th American Foreign Ministers’ Meeting. 612; 
statement of Ecuador, 615. 

Claims of American nationals for deprivation of property. U. S. Department of 
State memoranda, March 1, 1961. 165, 168. 

Communist revolution in. Foreign Ministers’ Meeting at Punta del Este, O. G. 
Fenwick, Bd, 469; Memorandum of Legal Department, Pan American Union, cited, 
470, O. G. Fenwick, Hd, 470; Report of Inter-American Peace Committee, cited, 
471; Rio Treaty of Reciprocal Assistance, 1947, and, C. G. Fenwick, Hd, 469. 

Confiscation of American property. I. Seidl-Hohenveldern, CN, 509; U. 8. position 
quoted, 506. See Nationalization below, and Confiscation of private property. 

Economic relations with. Resolution of 8th American Foreign Ministers’ Meeting, 
612; statement of Ecuador, 615. 

Exclusion from Inter-American Defense Board. Resolution of 8th American Foreign 
Ministers’ Meeting. 612 

Exclusion from participation in inter-American system. Issues at Punta del 
Este, C. G. Fenwick, Hd, 472; Resolution of 8th American Foreign Ministers’ 
Meeting, 610; Statement of Argentina, 614, Brazil, 615, Colombia, 614, Ecuador, 
615, Haiti, 614, Honduras, 614, Mexico, 614, Uruguay, 615. 

Nationalization of private property. Banco Nacional de Cuba v. Sabbatino et al., 
U. 8. Ct. App., 2nd Cir., JD, 1085; 193 F. Supp. 875, quoted, 143, 148; act of 
state doctrine in light of, M. G. Coerper, CN, 143; Gonzales v. Industrial Bank 
[of Cuba], 215 N. Y. 8. 2d 632, JD, 216; Mann v. Cia. Petrolera Trans-Cuba, 
8. A., 215 N. Y. 8. 2d 894, JD, 217; 223 N.Y.8. 2d 900, JD, 849; Pons v. Republie 
of Cuba, 294 F. 2d 925, JD, 215; Schwartz v. Compania Agucarera Vertientes- 
Camaguey de Cuba, 217 N. Y. 8. 2d 711, JD, 216; United Fruit Sugar Co. v. 5,000 
Tons of Sugar, 295 F. 2d 24, JD, 550. 

Refugees. U.S. practice concerning asylum. A. E. Evans. CN. 153, 164. 

Cuba, Republic of. Mayan Lines S.A. v., 205 F. 2d 24, JD, 550; Pons v., 294 F. 
2d 925, JD, 215; Rich v. Naviera Vacuba, S.A. and, 295 F. 2d 24, JD, 550; 
Three Stars Trading Co. v., 222 N.Y.S. 2d 675, JD, 849. 

Cuba-United States. Rupture of diplomatic relations. U. S. practice. 1032. 

Currency, devaluation of. Claim of Hale, Dec. No. PO-180, 1961, U.S. For. Cl. Comm. 
JD. 1111. 

Custom as source of international law. Soviet doctrine. E. MeWhinney, LA, 955; 
G. Tunkin quoted, 955, 956. 

Customs duties, exemption from. I.L.C. draft articles and commentaries on consular 
Telations. 338. 
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Dade County Board of Commissioners, Aerovias Interamericanas de Panama v., 30 
Law Week 2065. JD. 214. ‘ i 

Dade Drydock Corp. v, M/T Mar Caribe, 199 F. Supp. 871. Cited. 847. 

Dahm, George. Völkerrecht. Vols. IL and IIT. BR. 858. 

Damages caused by activities in outer space. Soviet attitude. R. D. Crane, LA, 706; 
E. A. Korovin cited, 708, 709. 

Debts. American claims for debts of Cuban nationals, U. 8. Department of State 
memorandum, March 1, 1961, 165; Japanese Allied Powers Compensation Law, 
1951, otted, 420. 

De facto states. Recognition of. W. G. Grewe. CN. 510. 

Default judgments in international adjudication. Le Défaut des Parties à un 
Différend devant les Juridictions Internationales. G. Guyomar. BR. 573. 

De jure naturae et gentium. J. L. Kunz, CN, 748; A. P. Rubin, CN, 514. 

Delaye, Georges R. American-French Private International Law, BN, 1144; the 
proper law of loans concluded by international persons, LA, 63. 

Demilitarization of outer space. Soviet attitude. R. D. Crane, LA, 700; E. A. 
Korovin quoted, 701, 709; M. Lazarev quoted, 701. 

Denial of justice. Adjudication of claims for, E. D. Re, CN, 728; U. 8. Department of 
State memorandum on private Cuban debts to U. S. nationals, 165; on Cuban 
nationalization of American property, 166. i 

Dependent territories. Le Systame de Tutelle d’après la Charte de San Francisco. 
N. Veïcopoulos. BN. 878. 

Deportation of aliens. See Aliens. 

Desser and Others, Blohn v., [1961] 3 AN E.R. 1. JD. 559. 

Development Loan Fund. Loan provision on applicable law. Quoted. 66. 

De Visscher, Charles. Cited on sociological approach to international law, 495; quoted 
on international adjudication of disputes, 681. 

Di Censo, In re Naturalization of, 218 N. Y. S. 2d 418. Cited. 219. 

Diermanse, P. J. J, and Jacob ter Meulen. Bibliographie des Écrits sur Hugo 
Grotius Imprimés au XVIIe Siècle. BN. 881. 

Dillard, Hardy ©. BN: Plischke, 881. 


Diplomacy. Conduct of American, E. Plischke, BN, 881; Dag Hammarskjold and 
Crisis, R. I. Miller, BR, 1181; Fletcher School of Law and, E. H. Fineh, CN, 161; 
relation between law and, Dag Hammarskjold and, O. Schachter, LA, 5. 

Diplomatic bag. Art. 27, Vienna Convention on Diplomatie Relations, quoted, 110; 
E. L. Kerley, LA, 116; proposed amendments, 116; I.L.C. draft Art. 25, quoted, 
110, commentary quoted, 116. 

Diplomatic missions. Exercise of consular functions, I.L.C. draft articles and com- 
mentaries, 351, 352; functions of: Art. 3, Vienna Convention, 1961, quoted, 94, 
LA, 95, Spanish proposed amendment, 95; I.L.C. draft article quoted, 94; staff 
of: Art. 11, Vienna Convention, 1961, quoted, 97, E. L. Kerley, LA, 97, U. 8. 
position on non-discrimination, LA, 98, Spanish proposed amendment, 99; I.L.O. 
draft Art. 10 quoted, 97, LA, 97, U. B. comments quoted, 98; U. 8. Department 
of State circular note concerning use of title Minister Plenipotentiary, 1031. 

Diplomatie premises: 

Acquisition of. Art. 21, Vienna Convention, 1961, quoted, 99, E. L. Kerley, LA, 
99, proposed amendments, 100; I.L.C. draft Art. 19, quoted, 99, LA, 99. 

Exemption from taxation. Art. 23, Vienna Convention, 1961, quoted, 107, LA, 107, 
proposed amendments, 107; I.L.C. draft Art. 21, quoted, 107, LA, 107. 

Inviolability of. Art. 22, Vienna Convention, 1961, quoted, 101, ZA, 101, proposed 
amendments, 102; I.L.O. draft Art. 20, quoted, 101, LA, 102, U. 8. comments, 
quoted, 104. 

Diplomatie privileges and immunities. Alireza c. Grimpel et autres, Paris, Ist Chamber, 
1961, JD, 1112; functional necessity theory, LL.C. commentary quoted, 92, proposals 
at Vienna Conference, 1961, E. L. Kerley, ZA, 91; LL.C. draft articles, quoted, 
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94, 97, 99, 101, 107, 110, 119, 126, E. L. Kerley, LA, 95, 97, 99, 102, 107, 111, 119, 
126; U. X. v. Melekh, 198 F. Supp. 586, JD, 214; U. 8. contemporary practice, 
583, 1031; Vienna Conference, 1961, E. L. Kerley, LA, 88. 

Diplomatic relations: 

Reciprocal treatment in. Treaty provisions, H. W. Briggs, Ed, 475; J. Zourek quoted, 
476. ; 

Rupture of. Dade Drydock Corp. v. M/T Mar Caribe, 199 F. Supp. 871. Cited. 
847. 

Vienna Convention on, 1961. E. L. Kerley, L4, 89; Art. 3 on diplomatie functions, 
quoted, 94, LA, 95, proposed amendments, 95; Art. 11 on diplomatic staff, 
quoted, 97, LA, 97, proposed amendments, 98; Art. 21 on acquisition of diplomatic 
premises, quoted, 99, L.A, 99, proposed amendments, 100; Art. 22 on inviolability 
of diplomatic premises, quoted, 101, L.A, 101, proposed amendments, 102; Art. 23 
on exemption of diplomatic. premises from taxation, quoted, 107, LA, 107, 
proposed amendments, 107; Art. 27 on freedom of communication of diplomatic 
missions, quoted, 110, LA, 110; proposed amendments, 111; Art. 31 on diplomatic 
immunity from civil and criminal jurisdiction, quoted, 118, LA, 119, proposed 
amendments, 120; Art. 47 on discrimination in application, quoted, 475, HE. W. 
Briggs, Hd, 475; Preamble quoted, 90, LA, 90, proposals quoted, 92, 93. 

Disarmament. Demilitarization of outer space and, Soviet attitude, R. D. Crane, 
LA, 700, E. A. Korovin quoted, 701, 709, M. Lazarev quoted, 701; rules of 
international conduct relating to, U. 8. treaty outline, 912, 919, 924; U.S.S.R. 
Draft Treaty on General and Complete Disarmament under Strict International 
Control, 926; United States Outline of Basic Provisions of a Treaty on General 
and Complete Disarmament in a Peaceful World, 899. 

Divorce, foreign, recognition of. Breen (otherwise Smith) v. Breen, [1961] 8 All 
E. R. 225, JD, 560; Pledge v. Walter, 36 W.W.R. 96, JD, 561. 

Dixit, N. K., and N. Ranganath. Private International Law. BN. 255. 

Documents, authentication of. Actes et Documents de la Neuvième Session, Qontérenes 
de Droit International Privé de la Haye, 1960. BR. 1187. 

Dombrovskis and Others v. Hsperdy, 195 F. Supp. 488. Cited. 219. 

Domestie jurisdiction, Art. 2, par. 7, of U. N. Charter quoted, 501; the Goa incident, 
Q. Wright, ZA, 617, 618; Mexican draft declaration on non-intervention at 
5th meeting of American Ministers of Foreign Affairs, 501. 

Reservations to I.C.J. compulsory jurisdiction. Aerial incident case, 1955, Bulgaria- 
U. 8, L. Gross, LA, 357; Interhandel case, Switzerland-U. S., cited, 857, 870, 
874, 875, quoted, 359; P. Guggenheim cited, 370, quoted, 360, 377; Norwegian 
objection in Loans case, LOJ., quoted, 376; U. 8. reservation: L. E. Becker 
eited, 360, quoted, 372; H. W. Briggs quoted, 377; Senator Tom Connally cited, 
870, quoted, 369; L. Gross, LA, 357; P. Guggenheim cited, 370, 875, quoted, 860, 
877; H. Lauterpacht cited, 875, quoted, 857, 382; L. Preuss quoted, 357; F. O. 
Wilcox quoted, 357; invocation by Bulgaria in Aerial Incident case, 1955, I.C.J., 
L. Gross, LA, 357, 366; United States position, L. Gross, LA, 367, quoted, 368, 
369. 

Domestic legislation as source of international law. Soviet attitude. R. D. Crane, 
LA, 721; N. M. Minasyan quoted, 722, 

Dominican Republic. Reacceptance of Articles of Agreement of International Bank, 
U. B. contemporary practice, 536; withdrawal of reservations to Inter-American 
Consular Agents Convention, 1928, 585. 

Dominic6, Christian. La Notion du Caractare Ennemi des Biens Privés dans la Guerre 
sur Terre. BR. 863. 

Domke, Martin. Cited on foreign confiscations. 504, 507. 

Dover Castle case, Sup. Ot. Leipzig. Cited on superior orders. 463. 

Dreierwalde case. Cited. 445. 

Drobnig, Ulrich (Ed.). Conflict of Laws. E. Rabel. BN. 1145. 
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Dual nationality. Settlement in European Communist countries, I. Sipkov, CN, 1010; 
Soviet law on, M. M. Boguslavsky aud A. A. Rubanov quoted on, “1012; G. E. 
Viokov quoted on, 1011. 

Dumbarton Oaks. Discussion of functions of U. N. Secretary General, E. Stein, LA, 
15; proposals quoted, 15. : 

Dumbauld, Edward. BN: ter Meulen and Diermanse, 881; BR: Erades and Gould, 
574. 


Ebb, Lawrence F., and B. I. Bittker. Taxation of Foreign Income. BN. 255. 

Economic relations with Cuba. Resolution of 8th American Foreign Ministers’ Meet- 
ing, 1962. 612; Statement of Ecuador, 615. 

Ecuador, Statement at 8th Meeting of American Foreign Ministers on economic 
relations with Cuba, 615; on exclusion of member state from inter-American 
system, 615. 

Effective control. Theory of space sovereignty. Soviet attitude. R. D. Crane. LA. 
689. i 

Ehrenzweig, Albert A. BN: Dixit and Ranganath, 255; Francescakis, 256. 

Eichmann, Adolf. Jurisdiction of Israel to try. Attorney-General of the Government 
of Israel v. Eichmann, Dist. Ct. of Jerusalem, Dee. 11, 1961. JD. 805. 

Einsatzgruppen case, Int. Mil. Trib. Quoted on superior orders. 465. 

Ellis, L. Ethan. Frank B. Kellogg and American Foreign Relations, 1925-1929. 
BR. 1140. 

Enclaves, International, and Rights of Passage. F. E. Krenz. BN. 1146. 

Enemy aliens. See Aliens, enemy. 

Enemy property. La Notion du Caractère Ennemi des Biens Privés dans la Guerre 
sur Terre, O. Dominicé, BR, 863; seizure of, Chemical Bank New York Trust Co. 
v. Kennedy, 199 F. Supp. 256, JD, 847. 

Enforcement measures under U. N. Charter. J. W. Halderman, DA, 981; Art. 2 (7) 
cited, 981, 995; Art. 53 cited, 981. 

Engel, Salo. BR: Annuaire Suisse de Droit International, 1959, 860. 

Entry, right of. France-U. S. Convention of Establishment, 1160; Joint Declaration, 
1171; Protocol, 1169. 

Equality of states. L. Padilla Nervo quoted on. 386. 

Erades, L, and W. L. Gould. The Relation between International Law and 
Municipal Law in the Netherlands and in the United States. BR. 574. 

Estates. Administration by consuls, In re Colella’s Estate, 214 N.Y.S. 2d 466, 
JD, 217; exemption from taxes, I.L.C. draft articles and commentaries on con- 
sular relations, 339. 

Estoppel. Case concerning Temple of Preah Vihear, Cambodia-Thailand, I.C.J. 
JD, 1033. 

Etat Ottoman v. Comptoir d’Escompte, Trib, Civ. Seine, 1875. Cited on law of state 
contracts. 63. 

Etats Unis, Gouvernement de, c. Raynal, Nancy, Social Chamber, 1961. JD. 1112. 

Etcheberry O., Alfredo. American-Chiloan Private International Law. BN. 254. 

Europé, U. S. Foreign Relations, 1942. BR. 6579. 

European Coal and Steel Community. Fragen der Nichtigkeits- und Untatigkeitsklagen 
nach dem Recht der Europäischen Gemeinschaft für Kohl und Stahl im Lichte 
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et al, BR, 1128; Les Recours en Annulation et en Cag de Carence dans le Droit 
de la CECA & la Lumière de la Jurisprudence de la Cour de Justice des Com- 
munautés, Belgian Royal Institute of International Relations, BR, 245. 

High Authority. Bond prospectus provisions quoted on applicable law, 79; Loan 
prospectus, 1956, quoted, 80; Loan contract provision quoted, 66; Société Com- 
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